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PREFACE  AND  EXPLANATION 


Insurance  has  not  only  become  one  of  the  greatest  fields  of  modern 
endeavor,  but  it  has  become  one  of  the  most  powerful  factors  in 
present  day  progress.  Perhaps  no  other  business  can  excel  it  in  size, 
strength  and  importance  to  the  social  and  business  life  of  today.  As 
a  result,  the  legal  profession  is  being  constantly  called  upon  to  guide 
great  corporations  along  the  paths  marked  out  for  them  by  the  com- 
monwealth and  to  rectify  differences  between  the  insured  and  insurer. 
In  the  State  of  Texas  the  higher  courts,  as  elsewhere,  almost  daily  pass 
upon  controversies  between  insurer  and  insured.  In  order  that  the 
labors  of  the  bench  and  bar  may  be  lightened  this  book  has  been  writ- 
ten and  published,  in  the  hope  that  something  may  be  done  towards, 
not  only  making  the  work  of  the  practitioner  less  arduous,  but  also 
towards  placing  the  insurance  law  of  Texas  in  such  a  light  that  a 
greater  degree  of  harmony  and  usefulness  may  be  brought  about. 

The  book  is  largely  based  upon  the  Texas  cases  of  the  Southwestern 
Reporter  annotations  of  the  West  Publishing  Co.,  by  special  license 
from  them,  and  is,  of  course,  founded  upon  the  key-number  system,  a 
system  which  has  become  essential  to  the  perfection  of  the  modern  law 
book.  Full  reference  is  made  to  the  Century  Digest  and  title  reference 
is  made  to  Cyc.  Little  attempt  is  made  to  discuss  the  decisions,  but 
the  idea  of  the  author  has  been  to  place  before  the  attorney  the  law 
as  it  is,  in  such  shape  that  he  may  get  at  it  quickly  and  readily.  Much 
as  it  may  be  deplored,  the  modern  practitioner  is  not  so  much  inter- 
ested in  the  theory  as  he  is  in  the  point  of  the  decision  which  may  suit 
the  case  at  bar.  However,  the  writer  has  earnestly  tried  to  make  this 
work  something  more  than  a  digest,  although  bearing  in  mind  that 
the  modern  lawyer's  needs  are  better  filled  by  a  digest  than  by  a 
textbook.  All  insurance  cases  to  be  found  in  the  Texas  Reports  and 
the  Southwestern  Reporter  up  to  January  15,  1917,  the  statutory  in- 
surance law  of  the  State,  as  well  as  the  opinions  of  the  Attorney 
General  construing  the  statutory  law,  are  included.  The  changes  in 
the  insurance  laws  of  the  State,  made  by  the  Thirty-fifth  Legislature 
are  taken  account  of  and  the  new  laws  included.  Separate  in- 
dexes are  included  for  each  branch  of  insurance  law  treated,  with 
cross  references,  and  a  general  index  to  the  book  as  a  whole  as  well 
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as  one  to  the  notes  are' to  be  found  at  the  end  of  the  book.  The 
statutory  references  are  to  Vernon's  Sayles  Texas  Civil  Statutes,  1914. 
The  Southwestern  key-number  is  inserted  before  each  sub  division  of 
the  notes,  and  a  full  key-number  index  is  to  be  found  at  the  end  of 
the  book. 

The  author  sincerely  hopes  that  this  work  may  be  of  use  to  the  legal 
profession  as  well  as  the  great  insurance  fraternity  of  Texas.  If  this 
result  shall  have  been  attained  his  efforts  will  have  been  sufficiently 
rewarded. 

FREDERIC  C.  MORSE. 

Austin,  June  15, 1917. 
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Fire  insurance  is  a  contract  by  which  the  insurer,  for  a  consid- 
eration, agrees  to  indemnify  the  insured  against  loss  of  or  damage 
to  property  by  fire.     (19  Cyc.  583.) 

CONTROL  AND  REGULATION  OF  COMPANIES 
IN  GENERAL 

CONSTITUTIONAL  AND  STATUTORY  PROVISIONS 

(A)  In  General,  the  policy  of  a  statute,  whether  good  or  bad, 
is  a  question  for  the  Legislature,  and  the  courts  cannot  consider 
it.'  A  foreign  company  cannot  assail  the  constitutionality  of  the 
opening  article  oi  the  chapter  of  the  Revised  Statutes  creating  the 
State  Insurance  Commission,  since  by  the  terms  thereof  it  is  deemed 
to  have  consented  to  its  provisions.*  It  has  been  held  that  Arts. 
4874a  and  4874b  of  the  Revised  Statutes  of  1914,  preventing  com- 
panies from  avoiding  liability  from  loss  under  technical  and  im- 
material provisions,  when  the  breach  has  not  contributed  to  the 
loss,  are  not  violative  of  the  constitutional  provision11*  that  "no 
bill  shall  contain  more  than  one  subject,  which  shall  be  expressed 
in  its  title.'"  The  aet  providing  that  a  provision  in  an  insurance 
contract  that  any  answers  made  therein  or  in  the  application,  if 

COWTXOX.  in  UCKTUTIOH  XX  sources.  In  BO  far  as  it  Is  In  conflict 
with  Laws  1907.  p.  482,  c.  IB,  t  S,  pro- 
viding- that  "every  Are  insurance  com- 
pany *  *  *  at  the  time  of  Ming-  Its 
annual  statement  shall  report  •  •  • 
the  gross  amount  of  premiums  received 
In  the  state,"  etc..  1b  superseded  by  the 
1.  Executive  construction  of  a  law  latter  act.  Rehearing,  108  S.  W.  1GS, 
of  doubtful  meaning  Is  entitled  to  101  Tex.  376.  denied.— Fire  Ass'n  of 
great  weight  upon  the  construction  of  Philadelphia  v.  Love,  108  S.  W.  810, 
the  same   language  by  the  court,  but       101   Tex.  376. 

where    the    language    to    be    construed  3.     Acts  33rd  Leg.  ch.   1 0B    (Vernon's 

Is   plain    and    unambiguous    executive       Sayles"  Ann.  Civ.  St.  1014,  Arts.  4874a, 

slderatlon:  but  the  unambiguous  Ian-  psnles'  from  avoiding  liability  from 
guage  of  the  act  should  be  given  effect  loss  under  technical  and  Immaterial 
In  order  to  arrive  at  the  legislative  in-  provisions,  when  the  breach  has  not 
tent,  especially  where  the  language  contributed  to  the  loss,  1b  not  violative 
construed  by  the  court  and  by  the  of  the  constitutional  provision  that,  "no 
executive  officers  Is  different.  Rehear-  bill  shall  contain  more  than  one  sub- 
log.  108  3.  W.  168.  101  Tex.  376,  de-  lect,  which  shall  be  expressed  in  Its 
nied-— Fire  Ass'n  of  Philadelphia  v.  title." — McPherson  v.  Camden  Fire 
Lc.we.108  3.  W.  810,  101  Tex.  876.  Ins.  Co.,   IBB  S.  W.  106B. 

a.      Rev.  St.   1885,  Art.   3084,  subd.  7,  4.     A     foreign      insurance     company 

providing  that  the  annual  report  of  a  cannot    assail    the    constitutionality    of 

Are    insurance    company    shall    exhibit  Rev.   St.   1911.   Art.   4876,   since  by   the 

the    company's     Income,     stating     the  terms   thereof   It   la    deemed    to   have 

amount    received    for    premiums,    de-  consented   to  its  provisions. — Reliance 

ducting   reinsurance,   and    the   amount  Ins.  Co.  of  Philadelphia  v.  Dalton,  178 

received  for  Interest  and  from  all  other  3.  W.  966. 
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untrue  or  false,  shall  render  the  policy  void,  shall  be  of  no  effect 
unless  the  matter  represented  is  material  to  the  risk,  is  not  un- 
constitutional111 as  denying  insurance '  companies  the  equal  protec- 
tion of  the  law  since  the  statute  does  not  classify  the  companies, 
but  classsifies  the  contracts,  and  furnishes  on  its  face  sound  reason 
for  the  classification."  Neither  is  auch  act  unconstitutional  as 
taking  the  insurance  companies'  property  without  due  process  of 
law."  Art.  3084,  snbd.  7  of  the  Revised  Statutes  of  1895,  provid- 
ing that  the  annual  report  shall  exhibit  the  company's  income,  in 
so  far  as  it  is  in  conflict  with  the  Laws  1907,  p.  48&,  ch.  18,  par.  8, 
providing  that  every  company  at  the  time  of  filing  its  annual 
statement  shall  report  the  gross  premiums  received,  is.  superseded 
by  the  latter  act.2 

(B)  Aa  Regards  Combinations  of  Insurance  Companies. — The 
trust  act  of  1889  was  held  not  to  apply  to  a  combination  of  insur- 
ance companies  to  fix  uniform  rates  of  insurance  and  agents'  com- 
missions throughout  the  state.'  Such  a  combination,  though  pos- 
sibly unenforceable  among  its  members  is  not  enjoinable  by  the  pub- 
lic, nor  a  ground  for  forfeiting  its  members'  franchises,  since  the 


a.  Rev.  St,  Art.  1093,  provides  that 
any  parson  who  solicits  Insurance  on 
behalf  of  any  Insurance  company  shall 
be  held  to  be  the  agent  of  ths  company, 
"as  far  aa  relates  to  all  the  liabilities, 
duties,  requirements  and  penalties  set 
forth  In  this  chapter."  This  article  la 
a  copy  of  the  act  of  the  ISth  Legis- 
lature entitled,  "An  Act  to  define  who 
are  agents  of  Insurance  companies," 
etc.  Held,  under  the  act  authorising 
the  revision  of  the  laws,  which  re- 
quired the  codlflers  to  Include  the 
former  laws  without  making  radical 
change  therein,  and  Rev.  fit.  p.  HOG, 
par.  19,  providing  that  the  revised 
statutes,  so  far  as  they  are  substanti- 
ally the  same  as  the  laws  In  force  at 
the  time  the  statutes  shall  go  Into 
effect,  shall  be  construed  as  continua- 
tions thereof,  that  the  "liabilities,  du- 
ties and  penalties"  referred  to  in  ar- 
ticle 3003  are  only  those  referred  to  In 
the  act  of  1879,  from  which  the  article 
wu  taken,  and  hence  the  article  does 
not  confer  any  power  or  authority  on 
any  person  with  reference  to  the  mak- 
ing of  Insurance  contracts,  or  make  the 
insurance  company  liable  for  his  acts, 
except  as  specified  in  that  law.  Judg- 
ment (CIv.  App.)  GO  S.  W.  820,  revers- 
ed.—Hartford  Fire  Ins.  Co.  v.  Walker. 
61  S.  W.  711,  94  Tex.  473. 

d-  An  act  was  entitled  "An  act  to 
define  who  are  agents  of  Insurance 
companies,  and  to  fix  their  liability 
for  acting-  without  authority  of  law." 
One  article  of  the  act  related  to  the 
taxation  of  companies  not  legally 
qualified  to  do  business  In  the  state, 
but  having1  agents  therein.  Held,  that 
the  constitutionality  of  other  articles 


fairly  covered  by  the  title  were  not 
affected,  though  the  article  as  to  taxa- 
tion might  be  outside  the  title, — Pries 
v.    Garvin,    09    5.   W.    98S. 

7.  The  policy  of  a  statute,  whether 
good  or  bad,  Is  a  question  for  the  Leg- 
islature, and  the  courts  cannot  con- 
sider It. — Glenn  Falls  Ins.  Co.  v.  Haw- 
kins,  126   8.   W.    1114. 

s.  Where  a  foreign  insurance  com- 
pany has  complied  with  the  laws,  and 
received  permission  to  do  business  In 
Texas,  an  agent  who  receives  and 
forwards' premiums  on  policies  Issued 
by  such  company  Is  not  liable  on  the 
contract  or  to  refund  the  premium, 
since  by  Rev.  St.  Art,  .loss,  he  Is  so 
liable  only  when  he  Is  acting  for  a 
company  which  hue  riot  complied  with 
the  law. — Hudson  v.  Compere,  (i  S.  W. 
389.   94   Tex.   449. 

t.     Act    March     30,     18S9.     defines    a 

tltlon  In  making,  selling  or  buying 
merchandise  or  commodities;  to  fix,  at 
any  standard  controlling  its  prices  to 
the  public,  any  article  or  commodity 
of  merchandise  or  commerce  intended 
for  sale,  use  or  consumption  In  the 
state;  to  make  or  perform  any  agree- 
ment not  to  sell  or  dispose  of  any 
article  or  commodity  of  trade,  use 
merchandise,  commerce,  or  consump- 
tion below  a  common  standard,  so  aa 
to  prevent  free  competition,  etc.  Held, 
not  to  apply  to  a  combination  of  lire 
insurance  companies  to  fix  uniform 
rates  of  Insurance  and  agents'  commis- 
sions throughout  the  state.— Queen 
Ins.  Co.  v.  State,  (Tex.  Sup.)  !4  S.  W. 
397,  SS  Tex.  230. 
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business  is  sot  one  in  which  the  public  has  an  interest  as  in  that  of 
a  common  carrier,  nor  is  it  a  professional  service  to  which  the  pub- 
lic is  entitled." 

(C)  As  Regards  the  Liability  of  Agents.-  -An  agent  of  a  foreign 
insurance  company  which  has  complied  with  the  laws  of  this  state 
and  received  permission  to  do  business  here,  who  receives  and 
forwards  premiums  is  not  liable  on  the  contract  or  to  refund  the 
premium,  since  by  Art.  3095  of  the  Revised  Statutes  of  1895,  he 
is  so  liable  only  when  he  is  acting  for  a  company  which  has  not 
complied  with  the  law.6  The  "liabilities,  duties  and  penalties"  re* 
ferred  to  in  Art.  3093  of  the  Revised  Statutes  of  1895,  providing 
that  any  person  who  solicits  insurance  on  behalf  of  any  insurance 
company  shall  be  held  to  be  the  agent  of  the  company  as  far  as 
relates  to  all  the  liabilities,  duties  and  penalties  set  forth  in  the 
chapter,  were  held  to  be  only  those  referred  to  in  the  act  of  1879 


■u  ranee  and  •gen  to'  com  mission  ■ 
throughout  Ui«  state,  though  possibly 
unenforceable  among  Its  members  ib 
sn  unreasonable  restraint  of  trade  at 
common  law,  is  not  enjotnable  by  the 
public,  nor  a  ground  for  forfeiting  its 
members  franchises,  since  the  business 
fs  not  one  In  which  the  pubUc  haa  an 
Interest  as  In  that  of  a  common  car- 
rier or  other  corporation  having  the 
power  of  eminent  domain,  or  of  a 
dealer  In  a  staple  which  is  a  prime 
necessity  of  life;  nor  Is  it  a  profes- 
sional service  to  which  the  public  Is 
entitled. — ZI  S.  W.  1048.  reversed; 
Queen  Ins.  Co.  v.  State,  14  S.  W.  SB7, 
B«  Tex.    260. 

11.  Rev.  St  180E,  Tit.  68,  as 
amended  by  Qen.  Laws  1103,  ch.  t», 
providing  that  any  provision  In  an  In- 
surance contract  that  any  answers  or 
statements  made  therein  or  In  the  ap- 
plication. If  untrue  or  false,  shall  ren- 
der the  policy  void,  shall  be  of  no 
effect  unless  the  matter  represented 
la  material  to  the  risk,  and  that  the 
provisions  of  the  act  shell  not  apply 
to  policies  of  life  Insurance  contain- 
ing a  clause  making  the  policy  Indis- 
putable after  two  years  or  less,  pro- 
vided premiums  are  duly  paid,  and 
that  no  defense  based  upon  misrepre- 
sentation made  In  the  application  for 
life  insurance  shall  be  valid  in  any 
suit  upon  the  contract  two  years  or 
more  after  Its  Issuance  where  the 
premiums  are  paid  and  received  with- 
out notice  to  the  assured  of  the  In- 
tention to  rescind  the  contract  be- 
cause of  misrepresentation,  unless  It 
Is  shown  at  the  trial  to  hava  been 
material  to  the  risk  and  Intentionally 
made,  is  not  unconstitutional  aa  deny- 
ing Insurance  companies  the  equal  pro- 
tection    of     the     law    guaranteed    by 


Conat.  U.  S.  Amend.  14  I  1,  since  the 
statute  does  not  classify  the  com- 
panies, but  classifies  the  contracts, 
and  furnishes  on  Its  face  sound  reason 
for  such  classification.— Scottish  Un- 
ion ft  National  Ins.  Co.  v.  Wade,  127 
S.   W.   1186. 

IS.  Rev?  at.  18S5,  Tit.  G8,  as 
amended  by  Qen.  Laws  1903,  ch.  01, 
providing  that  any  provision  In  an 
Insurance  contract  that  any  answers 
or  statements  made  therein,  or  In  the 
application.  If  untrue  or  false,  Shall 
render  the  policy  void,  shall  be  of- no 
effect,  unless  the  matter  misrepre- 
sented Is  material  to  the  risk,  and  that 
the  provisions  of  the  act  shall  not 
apply  to  policies  of  life  Insurance  con- 
taining a  clause  making  the  policy 
indisputable  after  two  years  or  less. 
provided  premiums  are  duly  paid,  and 
that  no  defense  based  upon  misrepre- 
sentation made  In  the  application  for 
life  Insurance  shall  be  vaUd  In  any 
suit  upon  the  contract  two  years  or 
more  after  Its  Issuance,  where  the 
premiums  are  paid  and  received  with- 
out notice  to  the  assured  of  the  In- 
tention to  rescind  the  contract  be- 
cause of  misrepresentation,  unless  It 
Is  shown  at  the  trial  to  have  been  ma- 
terial to  the  risk  and  intentionally 
made.  Is  not  unconstitutional  as  tak- 
ing Insurance  companies'  property 
without  due  process  of  law  under 
Const.  U.  S.  Amend.  14,  I  1. — Scot- 
tish Union  ft  National  Ins.  Co.  v. 
Wade,   127  S.  W  118* 

Us.  Acts  SSd  Leg.  ch.  10B,  II  1-8. 
enacted  to  prevent  Insurance  com- 
panies from  avoiding  liability  for  loss 
and  damage  to  personal  property  under 
technical  and  Immaterial  provisions  of 
policy  where  act  breaching  such  pro- 
vision has  not  contributed  to  bring 
about  loss,  Is  constitutional. — Provi- 
dence Washington  Ins.  Co. 
Rosen,  189  S.  W.  10SE. 
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from  which  the  article  was  taken  and  hence  the  article  does  not 
confer  any  power  or  authority  on  any  person  with  reference  to  the 
making  of  insurance  contracts,  or  make  the  insurance  company 
liable  for  his  acts,  except  as  specified  in  that  law.*  Where  an  act 
was  entitled  "An  act  to  define  who  are  agents  of'  insurance  com- 
panies, and  to  fix  their  liability  for  acting  without  authority  of 
law,"  and  one  article  of  the  act  related  to  taxation  of  companies, 
it  was  held  that  the  constitutionality  of  other  articles  fairly  covered 
by  the  title  was  not  affected,  though  the  article  as  to  taxation  might 
be  outside  the  title'.* 

(D)  Effect  of  Construction  of  Statute  by  Commissioner  of  Insur- 
ance.—Executive  construction  of  a  law  of  doubtful  meaning  is  en- 
titled to  great  weight  upon  the  construction  of  the  same  language 
by  the  court,  but  where  the  language  is  plain  and  unambiguous  the 
contrary  is  the  case.1  The  unambiguous  language  of  an  act  should 
be  given  effect  in  order  to  arrive  at  the  legislative  intent,  especially 
where  the  language  construed  by  the  court  and  the  executive  officer 
is  different.1 

FOREIGN  COMPANIES 

(A)  Authority  and  License  to  Do  Business— Statutory  Regula- 
tions.— All  fire  insurance  companies  not  organized  under  the  laws 
of  this  state,  must,  before  obtaining  a  certificate  of  authority  to 
transact  any  kind  of  insurance  in  this  state,  file  a  good  and  suffi- 
cient bond  in  a  sum  equal  to  twenty-five  per  cent  of  its  premiums 
collected  in  this  state  during  the  preceding  year,  provided  the  bond 
shall  not  exceed  fifty  thousand  dollars,  nor  be  less  than  ten  thou- 
sand, conditioned  that  the  company  will  pay  all  its  lawful  obliga- 
tions to  the  citizens  of  this  state.  This  bond  shall  be  subject  to  the 
successive  suits  which  may  be  filed.  Provision  is  also  made,  in  case 
the  company  becomes  insolvent,  for  reinsurance.  A  company  may 
deposit  securities  in  lieu  of  giving  bond.  (Art.  4870,  Rev.  St.  1914.) 
The  same  character  of  provision  applies  to  foreign  fire  insurance 
companies  desiring  to  transact  any  kind  of  insurance  other  than 
life  insurance  except  that  the  bond  must  not  be  less  than  ten  thou- 
sand dollars.     (Art.  4871,  Rev.  St.  1914.) 

(1)  Case  Law. — Where  the  Commissioner  of  Insurance  and  Bank- 
ing is  empowered  to  revoke  an  existing  permit  issued  to  a  company 
because  it  violates  the  law,  he  may  refuse  to  grant  a  permit  for 
the  same  reason." 

(B)  License  Fees  and  Taxes.— Under  the  acts  of  the  Thirty-first 
Legislature,  providing  a  tax  to  pay  the  expenses  of  the  State  Fire 

ermlt    IsSued    (o   an    iriBiirance 

.'   because  it  violates   the  law, 

refuse   to   grant   a  permit   for 

_      e  reason. — Qlena  Falls  Ins.  Co. 

.   Hawkins.   12S   a.  W.   1114.     See   1> 

Cent.   D1k-   Insurance,   I   G. 
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Rating  Board  and  that  the  Commissioner  of  Insurance  shall  col- 
lect such  tax  from  each  company  doing  business  in  the  state  dur- 
ing the  preceding  year,  but  providing  that  the  section  should  not 
apply  to  companies  which,  during  any  one  year  should  be  liable 
to  the  payment  of  an  occupation  tax  at  the  rate  of  not  less  than 
two  and  a  half  per  cent  of  the  gross  premiums  received,  a  company 
which  had  paid  such  an  occupation  rate  in  1909  at  the  rate  of  two 
per  cent  under  the  existing  law  is  not  exempted  as  the  provisions 
for  such  exemption  referred  to  future  legislation,  and  not  to  exist- 
ing statutes."  The  words  "gross  amount  of  premiums"  received, 
as  used  in  the  statute,  providing  for  the  levy  and  collection  of  an 
occupation  tax  on  corporations  and  requiring  every  fire  insurance 
company  to  annually  report  the  gross  amonnt  of  premiums  re- 
ceived, include  sums  which  a  company  paid  for  reinsurance  and 
include  the  sums  returned  to  policy  holders  on  the  cancellation  of 
policies,  the  word  "gross"  meaning  whole,  entire,  total  and  with- 
out deduction.1* 

(C)  Subjection  to  Special  Requirements— (1)  Statutory  Regula- 
tions.— No  fire  or  fire  and  marine  insurance  company  doing  busi- 
ness in  this  state  shall  expose  itself  to  any  one  risk,  except  when 
insuring  cotton  in  bales  and  grain,  to  an  amount  exceeding  ten 
per  cent  of  its  paid  up  capital  stock,  unless  the  excess  shall  be  in- 
sured by  such  company  in  some  other  solvent  insurance  company 
legally  authorized  to  do  business  in  this  state.  (Art.  4875,  Rev. 
St.  1914.) 

(2)  Case  Law. — The  article  of  the  statute  just  quoted  has  been 
held  not  to  forbid  the  taking  of  risks  in  excess  of  ten  per  cent  of 
the  capital  stock  but  requires  that  the  excess  shall  be  reinsured.1* 

7— Xdcezuo  »••■  and  but.  premiums"  received,  us  used  In  the 
statute,  providing  for  the  levy  and 
14.  Under  Acta  31st  Lee  ch.  18.  collection  of  an  occupation  tax  on  cor- 
1  It,  providing  a  tax  to  pay  the  ex-  porationa,  etc.,  and  requiring  every 
penses  of  the  state  Are  rating  flre  Insurance  company  to  annually  re- 
board,  and  that  the  Commission  of  »0T\  "•?'  *™"  amount  of  premiums 
Banking  and  Insurance  shall  collect  S!*&?«f  &?  P^oTSSdft 
from  each  Ore  Insurance  company  therl,p  avllng  the  preceding  year,  and 
which  transacted  business  in  this  imposing  an  annual  tax  on  the  gross 
■late  during  the  preceding  year  or  any  premium  receipts,  and  declaring  that 
portion  thereof  such  tax,  but  provld-  the  gross  premium  recelpta  are  the 
log  that  the  section  should  not  apply  premium  receipts  reported  to  the 
to  collections  from  Insurance  com-  commissioner  on  the  sworn  statement, 
panles  which  during  any  year  should  etc.  include  sums  which  a  flre  ln- 
he  liable  to  the  payment  of  an  occupa-  surance  company  paid  for  reinsurance 
Hon  tax  at  the  rate  of  not  less  than  without  proof  that  the  companies  in 
1  l/t  per  cent,  of  the  gross  premiums  which  It  reinsured  had  the  right  to 
received,  an  Insurance  company  which  claim  a  portion  of  the  premium  at  the 
bad  paid  such  occupation  rate  in  1909  time  the  Insurance  was  effected,  and 
at  the  rate  of  2  per  cent,  under  the  include  the  sums  returned  to  policy 
existing  law  Is  not  exempted;  the  pro-  holders  on  the  cancellation  of  policies, 
visions  for  such  exemption  referring  as  provided  therein;  the  word  "gross" 
to  future  legislation,  and  not  to  ex-  meaning  the  whole,  entire,  total,  wlth- 
lstlng  statutes.— Fireman's  Fund  Ins.  out  deduction. — Fire  Ass'n.  of  Phil  a. - 
Co.  v.  Von  Rosenberg,  132  S.  W.  4flT.  delphla  v.  Love.  108  S.  W.  IBS.  101 
See  28  Cent.  Dig.  Insurance,  I*.  Tex.   378,  rehearing   denied,   IDS  S.  W. 


The    words    '"gross   amount    of       810,  101  Tex.  376. 
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Further,  an  insurer  issuing  a  policy  in  another  state  in  excess  of 
the  ten  per  cent  stipulated  without  insuring  the  excess,  violates 
the  statute,  even  though  it  is  authorized  under  the  laws  of  such 
state  to  take  the  risk.1*  (As  to  the  construction  (Acts  of  1909, 
Laws  31st  Leg.,  p.  182,  par.  1)  of  the  words  "calendar  year"  in 
the  provision  of  such  act  requiring  that  before  any  company  shall 
issue  a  policy  it  shall  have  first  tiled  during  the  calendar  year  in 
which  such  policy  may  issue,  a  bond,  see  Ann.  17.) 

(D)  Local  Funds  and  Securities.— Under  Art.  4870  of  the  Re- 
vised Statutes  of  1914,  providing  that  all  foreign  companies  as  a 
condition  to  doing  business  in  the  state,  shall  give  a  bond  in  a 
sum  equal  to  twenty-five  per  cent  of  premiums  collected  during 
the  preceding  year,  conditioned  that  such  company  will  pay  all  ita 
lawful  obligations  to  citizens  of  the  state  and  Art.  4871,  Rev.  St. 
1914,  which  provides  for  a  bond  in  the  Bum  of  ten  thousand  dol- 
lars, conditioned  for  obligations  arising  out  of  any  policies  or  con- 
tracts issued,  it  was  held  that  the  two  sections  when  construed  to- 
gether with  the  Senate  Journal,  were  but  complements  of  each  other, 
and  hence  required  the  giving  of  only  one  bond.18  It  was  further 
held  that  the  bond  filed  must  contain  all  the  conditions  imposed  by 


company 

i  risk  ax- 

pald-up 

ess  shall 


IS — Torelfn  Underwriters  or  Com. 
pastas  and  That*  Iftnta.  (A)  Bnh- 
jactlon  to  Special  aaqnlrenents.  (Mae 
aa   Out.   Dig-  iuntuH,   ||   18,   14.) 

10.  Rev.  St.  1896,  Art.  3076.  aa 
amended  by  Laws  29th  Leg-. 
viding-  that  no  Are  Ini 
■hall  expose  Itself  to 
ceeding  10  per  cent. 
capital  stock,  unless 
.  be  reinsured  by  It  In  some  other  com- 
pany authorized  to  do  business  In  the 
state,  and  providing-  that  any  company 
authorized  to  do  business  In  the  state, 
shall  forfeit  Its  authority  so  to  do  by 
falling  to  comply  with  the  act,  does 
not  forbid  the  taking  of  risks  In  ex- 
cess of  10  per  cent,  of  the  capital 
stock,  but  requires  that  the  excess 
shall  be  reinsured;  and  an  Insurance 
company,  issuing  a  policy  In  a  sister 
state  on  a  building-  In  excess  of  10 
per  cent,  of  Its  capital  atock  without 
reinsuring'  the  excess,  violates  the 
statute,  though  It  Is  authorized  under 
the  laws  of  the  sister  state  to  take 
the  risk.— Glens  Falls  Ins.  Co.  v.  Haw 
126    8.    W.    1114.      See    25    Cent. 


Big. 


ce.  I  IS. 


Act  March  SO.  1909  (Laws  31st 
Leg.  p.  182)  I  I,  requires  that  every 
Are  Insurance  company  shall,  before 
obtaining  certificate  of  authority,  etc., 
(lie  the  prescribed  bond.  Section  3  re- 
quires that  before  any  company  shall 
Issue  any  policy  It  shall  first  have 
tiled,  "during  the  calendar  year  in 
which  euch  policy  may  be  issued,  a 
bond,"  etc.     By  practice  and  by  statu- 


tory provision,  the  state  department 
did  not  Issue  the  certificates  to  insur- 
ance companlea  until  March.  Held, 
that  the  words  "calendar  year,"  as  used 
in  section  3,  would  be  read  In  connec- 
tion with  section  1,  and  construed  to 
mean  the  year  In  which  the  certificate 
is  to  run,  since  it  was  obvious  that  ths 
Legislature  considered  that  the  certifi- 
cate was  to  run  a  calendar  year,  and 
since  any  other  construction  would 
leave  an  interval  between  January  and 
March,  during-  which  time  a  policy 
Issued  by  the  company  would  not  be 
preceded  hy  a  bond  ."(lied  during:  the 
calendar  year." — Aetna  In  a.  Co.  v. 
Hawkins,  126  S.  W.  tit.  See  18  Cent. 
Dig.  Insurance,   I  7. 

n— (»>  : 
(See  aa 

IS.     Act  March  10, 
Leg.  p.  182),  requires  lr 
lire  insurance  companies 
to  dolni    -      ■ 


i  bond  In 


le  state,  shall 
qual  to  IB  per 
llected  during 
to  exceed  150,- 
110,000.  condi- 


cent.  of  premiums 
the  preceding  year,  nc 
000  nor  to  be  less  tbi 
tloned  that  said  company  v 
Its  lawful  obligations  to  citizens  of  this 
state,  and  In  section  3  requires  that  be- 
fore any  company  shall  issue  any 
policy  It  shall  first  have  filed  during 
the  calendar  year  In  which  such  policy 
may  Issue  a  bond  in  a  sum  not  less 
than  110.000,  conditioned  for  the  pay- 
ment of  all  lawful  obligations  to  citi- 
zens of  this  state  arising  out  of  any 
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either  section,  except  the  bond  mentioned  in  the  first  section  would 
be  limited  by  the  language  of  the  latter  to  include  only  lawful 
obligations  arising  out  of  insurance  policies  or  contracts.10  It  is 
held  that  Art.  4870  of  the  Revised  Statutes  of  1914  requires  the 
filing  of  the  bond  just  mentioned  whenever  a  certificate  to  do  busi- 
ness is  applied  for." 

(E)  Appointment  of  Local  Agents. — The  procuring  for  the  in- 
sured of  a  policy  from  a  foreign  insolvent  company,  unauthorized 
to  do  business  in  the  state,  the  transmission  of  the  premium  less 
the  commission,  the  delivery  of  the  policy  and  an  unpaid  loss  by 
fire  rendered  a  person  liable  under  the  Revised  Statutes  of  1895, 
Art.  3093  (Art.  4961,  Rev.  St.  1914)  and  Art.  3095,  which  provide 
that  any  person  who  acts  as  an  agent  for  an  unauthorized  company 
shall  be  personally  liable  for  any  loss."  Where  there  was  a  con- 
spiracy to  defraud  the  insured  in  such  a  case  such  agents  made 
themselves  liable  for  actual  and  exemplary  damages  without  ref- 
erence to  the  statutory  provisions.11 


policies 


Issued  by  such 
.  a  penal  offense 
ue  policies  wtth- 
Held,  that  the 


for  any  company 

Senate  Journal,  which  showed  that 
section  1  as  It  originally  stood  made 
no  provision  for  a  minimum  or  max- 
imum penalty,  which  provision  waa 
entered  by  amendment  without  any 
other  change  in  the  bill,  were  but  com- 
plements of  each  other,  and  hence 
required  the  giving  of  only  one  bond. — 
Aetna  Ins.  Co.  v.  Hawkins.  125  S.  W. 
IK. 

18.  Certificate  of  authority  for  an 
Insurance  company  to  do  business  In 
the  state  must,  under  statutory  pro- 
visions, be  obtained  annually.  Act 
March  20.  1909  (Laws  Slet  Leg.  p. 
1SI)  i  1,  requires  that  every  Are  In- 
surance company,  etc.,  applying  for  a 
certificate  of  authority,  etc.,  "shall. 
before  obtaining  such  certificate,"  file 
the  prescribed  bond.  Held,  that  the 
latter  act  required  the  filing  of  a  bond 
whenever  a  certificate  to  do  business 
was  applied    for.— Id. 

BO.  Act  March  20,  1S09  (Laws  31st 
Leg.  p.  182),  requires  In  section  1  that 
Ore  insurance  companies,  as  a  condition 
lo  doing  business  In  the  state,  shall 
give  a  bond  conditioned  that  the  com- 
pany will  pay  all  Its  lawful  obliga- 
tions to  citisene  of  the  state,  and  with 
other  specified  conditions,  and  requires 
la  section  t  that,  before  any  company 
shall  Issue  any  policy,  It  shall  first 
have  filed  a  bond  conditioned  for  the 
payment  of  all  lawful  obligations  to 
citizens  of  this  state  arising  out  of  any 
policies  or  contracts  Issued  by  such 
company.  Held,  that  the  law  requir- 
ing only  one  bond,  tbtre  could  only  be 


one  condition  In  view,  and  hence  a  bond 
filed  must  contain  all  the  conditions 
Imposed  by  either  section,  except  that 
the  bond  mentioned  in  section  1  would 
be  limited  by  the  language  of  section 
3  to  Include  only  lawful  obligations 
arising  out  of  Insurance  policies  or 
contracts— Id.  Also  see  28  Cent.  Dig. 
Insurance,    (    23. 


SI,  A  petition  alleged  that  defend- 
ants, being  the  agents  of  a  foreign 
In  solvent  fire  Insurance  company  un- 
authorized to  do  business  In  the  state, 
and  known  by  defendants  to  be  so  un- 
authorized, entered  Into  a  conspiracy 
with  such  company  to  defraud  plain- 
tiff, and  procured  for  him  a  fire  Insur- 
ance policy  In  such  company  on  his 
cotton  gin  In  the  sum  of  1400;  that 
during  the  life  of  such  policy  the  gin 
burned,  and  the  company  refused  to 
pay  the  loss,  and  that  plaintiff  had 
been  compelled  to  employ  an  attorney. 
Held,  that  such  allegations  made  a  case 
for  both  actual  and  exemplary  dam- 
ages, without  reference  to  Rev.  St. 
Arts.  1093,  3095,  providing  that  any 
person  who  acts  as  an  agent  for  an 
unauthorized  fire  Insurance  company 
shall  be  personally  liable  for  any  loss 
caused  by  a  policy  in  such  company 
procured  by  him  as  agent. — Price  v. 
Garvin,  09  S.  W.  086. 
The    I 
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INSURANCE  COMPANIES 

(1)  Stock  Companies — Incorporation,  Organization  and  Exist- 
ence—Statutory Regulations. — Any  number  of  persona  desiring  to 
form  a  company  for  the  purpose  of  transacting  insurance  business 
shall  adopt  and  sign  articles  of  incorporation,  and  submit  the  same 

1  to  the  Attorney  General ;  and,  if  said  articles  shall  be  found  by  him 
to  be  in  accordance  with  the  law  of  this  state,  and  of  the  United 
States,  he  shall  attach  thereto  his  certificate  to  that  effect,  where- 
upon such  articles  shall  be  deposited  with  the  Commissioner  of  In- 
surance and  Banking.  (Art.  4705,  Rev.  St.  1914.)  (This  article 
in  its  origin  was,  as  in  its  language  it  is,  a  general  provision  ap- 
plicable to  all  insurance  corporations,  except  such  as  may  be  ex- 
cluded by  Arts.  4793,  4830,  4855  and  4860,  Rev.  St.  1914.  State  v. 
Burgess,  109  S.  W.  923,  101  Tex.  524.) 

The  articles  of  incorporation  shall  contain  (1)  The  name  of  the 
company,  (2)  the  place  of  the  principal  business  office,  (3)  the  kind 
of  insurance  to  be  transacted,  (4)  the  amount  of  capital  stock,  to 
be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art.  4706, 
Rev.  St.  1914.)  The  Commissioner  of  Insurance  shall  then  examine 
into  the  company  and  the  company  must  certify  under  oath  that 
the  capital  is  bona  fide  its  property.  The  capital  stock  Bhall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  the  capital 
stock  shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county, 
city  or  national  bank  stock  or  (3)  in  first  mortgages  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upon  the  pledge  of  stocks,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend-paying  corporations  or 
in  bills  of  exchange.  (Art.  4712,  Rev.  St.  1914.)  The  affairs  of 
the  company  shall  be  managed  by  not  more  than  thirteen  and  not 
fewer  than  seven  directors,  who  shall  choose  a  president  and  other 
officers. 

"The  laws  relating  to  and  governing  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this  state 
in  so  far  as  the  same  may  not  be  inconsistent  with  the  provisions  of 
this  title."     (Art.  4723,  Rev.  St.  1914.) 

(2)  Mutual  Fire,  Lightning,  Hail,  and  Storm  Insurance  Com- 
panies— Incorporation — Statutory  Regulations, — Any  number  of  citi- 
zens of  Texas,  not  less  than  seven,  may  form  a  company  for  the 
purpose  of  mutual  insurance  against  fire,  lightning,  hail  and  storms. 
AH  companies  incorporated  under  this  act  must  embody  the  word 
"Mutual"  in  its  title:     The  application  for  permit  shall  contain: 

Chicago;  the  delivery  of  the  poller  to  way  acta  aa  an  agent  for  an  unautho- 

the  Insured;  and  an  unpaid  loan  by  fire  rlzed  Are  Insurance  company  shall  be 

occuring  while  the  policy  was  In  force,  personally   liable   for  any  loss  caused 

— clearly  render  the  person  so  acting  by  a  policy  In  such  company  In  respect 

liable,  under  Rev.  St.  Arts.  3093,  3095,  of  which  he  so  acted  as  agent. — Price 

providing  that  any  person  who  Id  any  v.  Garvin,   69  S.  W.   386. 
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the  name  of  the  company;  the  place  of  the  principal  business  office  ; 
the  kind  of  insurance  to  be  transacted;  the  names  and  places  of 
residence  of  not  less  than  seven  persons  making  application  for 
such  permit;  an  affidavit  of  at  least  one  of  the  applicants,  stating 
the  places  of  residence  and  names  of  such  applicants  correctly. 
Upon  this  application  being  filed  the  Commissioner  of  Insurance 
and  Banking  will  issue  a  permit  authorizing  the  applicant  to  solicit 
insurance  on  the  mutual  plan,  but  sot  to  issue  policies  of  insurance. 
(Art.  4906,  Rev.  St.  1914.) 

The  company  shall  not  be  granted  a  charter  until  one  hundred 
separate  risks  and  a  total  amount  of  insurance  of  one  hundred 
thousand  dollars  has  been  entered  on  the  books  of  the  company, 
together  with  an  amount  equal  to  not  less  than  fifty  per  cent  of 
the  first  premiums  for  such  insurance  has  been  paid  in  cash,  premium 
notes  being  taken  for  the  balance.  Such  mutual  premiums  must 
aggregate  at  least  twice  the  maximum  liability  to  be  incurred  on 
any  one  risk.  No  policy  of  insurance  can  be  written  until  a  sworn 
statement  by  the  president  and  secretary  of  the  company  has  been 
filed  stating  that  the  above  provisions  have  been  complied  with, 
together  with  certified  copies  of  the  company's  proposed  charter 
and  by-laws.     (Art.  4907,  Rev.  St.  1914.) 

The  charter  or  articles  of  association  shall  be  signed  and  acknowl- 
edged by  at  least  four  of  the  original  applicants  for  said  permit 
and  shall  contain  the  name  of  the  company ;  the  purpose  for  which 
it  is  formed;  the  place  where  its  business  is  to  be  transacted,  and 
the  location  of  its  principal  business  office;  the  term  for  which  it 
is  to  exist;  the  number  of  its  directors  or  trustees,  and  the  names 
and  residences  of  those  who  are  elected  for  the  first  year.  All  of 
these  conditions  having  been  complied  with  the  commissioner  shall 
issue  a  certificate  of  authority  authorizing  it  to  do  business.  (Art. 
4907,  Rev.  St.  1914.) 

Laws  Applicable — Statutory  Regulations. — AH  mutual  companies 
organized  under  this  act  are  subject  to  the  provisions  of  all  laws  of 
the  state  governing  stock  fire  insurance  companies  in  so  far  as  they 
are  applicable  to  mutual  companies.     (Art.  4907k,  Rev.  St.  1914.) 

Foreign  Mutual  Companies  Hay  Be  Admitted,  When— Statutory 
Regulations. — Mutual  companies  incorporated  under  the  laws  of  any 
other  state,  duly  licensed  there  and  having  not  less  than  $100,000 
assets  in  excess  of  liabilities,  may,  when  they  have  complied  with 
the  provisions  of  this  law,  be  admitted  to  do  business  in  this  state 
and  shall  be  entitled  to  a  permit  accordingly.  (Art.  4907m,  Rev, 
St.  1914.) 

Law  Don  Not  Apply  to  What  Companies — Statutory  Regulations. 
— ThiB  act  does  not  apply  to  the  present  law  governing  county 
mutual  insurance,  farmers'  mutuals  now  operating  under  lodge  sys- 
tems or  printers'  mutuals.    (Art.  4907,  Rev.  St.  1914.) 
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(A)  Case  Law. — A  company  whose  permit  has  been  canceled  by 
the  Commissi  oner  of  Insurance,  has  ceased  to  be  a  going  concern.1* 

Nature  and  Status  in  General — Statutory  Regulations — Law  Not 
to  Apply  to  Certain  Companies. — The  fire  insurance  law  does  not 
apply  to  purely  mutual  or  to  purely  profit-sharing  fire  insurance 
companies,  carried  on  by  the  members  solely  for  the  protection  of 
their  property.  Neither  does  it  apply  to  purely  co-operative  inter- 
insurance  and  reciprocal  exchange  carried  on  by  the  members 
solely  for  the  protection  of  their  property  and  not  for  profit.  (Art. 
4902,  Rev.  St.  1914.) 

(A)  Case  Law. — In  fixing  the  legal  status  of  the  members  of  an 
unincorporated  insurance  association  its  application  for  membership 
and  contract  of  insurance  may  be  examined  into  to  ascertain  the 
nature  of  the  association.2'  Where  the  plan  of  such  an  association 
provided  that  each  member  should  make  a  deposit  from  which  to 
pay  losses,  the  expectation  being  that  cheaper  insurance  would 
thereby  be  secured,  while  it  contemplated  mutual  fire  protection, 
it  was  also  for  mutual  profit  and  not  merely  for  benevolent  pur- 
poses, though  it  contemplated  the  non-accumulation  of  profits. " 

By-Laws — Statutory  Regulations. — The  by-laws  of  such  companies 
shall  provide  for  the  rules  and  regulations  of  the  government,  pro- 
vide for  the  collection  of  adequate  premiums  or  assessments,  shall 
state  clearly  each  member's  liability  to  other  members;  shall  pro- 
vide for  the  accumulation  of  surplus  fund;  shall  require  bonding 
of  company's  officers;  shall  name  other  such  provisions  as  may  be 
necessary  and  shall  provide  finally  that  a.  notice  in  heavy  print 
shall  be  printed  on  all  policies  calling  to  the  attention  of  the  in- 
sured that  the  by-laws  are  a  part  of  his  contract  with  the  company. 
(Art.  4907e,  Rev.  St.  1914.) 

Members — Sight  to  Vote  and  Share  in  Benefits — Statutory  Reg- 
ulations. — All  holders  of  policies  shall  be  members  of  the  company 
so  long  as  the  policy  remains  in  force  and  shall  be  entitled  to  one 
vote  at  the  meetings  of  the  members  of  such  companies.  Each 
policyholder  shall  also  be  entitled  to  his  equitable  share  of  all 

ther,  cannot  affect  third  persons,  yet 
i  Axing  the  legal  status  of  Its  mem- 
ers   such   plan   may   he   examined    to 
seer  tain    the   nature   of   the   assocla- 
Cmt.   Die.  manranoe,   55   «t,  04,  SB.)        tlon. — Sergeant       v.       Goldsmith       Dry 
Goods  Co.,  IBB  8.  W.  10)4.     Sea  28  Cent. 
S3.     A  mutual  fjre,  storm,  and  light-       Dig.    Ins.  I   1824. 
nlng  Insurance  company,  whose  permit  SB.     Where     the     plan     of    an    unln- 

to  do  business  has  been  canceled  by  corp orated  Insurance  association  pro- 
the  commissioner  of  Insurance,  haa  vlded  that  each  member  should  make 
ceased  to  be  a  going  concern. — Oglesby  a  deposit  from  which  to  pay  losses, 
v.  Durr,  1TI  S.  W.  275.  the  expectation  being  that  cheaper  In- 

surance   would     thereby    be    secured, 
■Tatar*  and  Statu*  In  QanszaL  while  It  contemplated  mutual  Are  pro- 

Si.  While  the  plan  of  an  unlncor-  tectlon,  It  was  also  for  mutual  profit 
porated  Insurance  association,  as  die-  and  advantage  and  not  merely  benevo- 
closed  by  the  application  for  member-  lent,  charitable,  etc.,  purposes,  though 
it    contemplated    the   nonaccumulatlon 


of  profits. — Id. 
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benefits  derived  from,  being  a  member  of  snch  company.  (Art. 
4907c,  Rev.  St.  1914.) 

Liability  of  Members — Statutory  Regulations. — The  by-laws  of 
every  company  must  provide  that  every  member,  in  addition  to  his 
annual  premium  paid  in  cash,  or  in  cash  and  premium  notes,  shall 
be  liable  for  a  stun  equal  to  another  annual  premium.  The  by-laws 
may  provide  a  sum  equal  to  three  or  five  annual  premiums,  such 
additional  liability  being  assessable  at  the  discretion  of  the  Insur- 
ance Commissioner  or  the  company's  board  of  directors,  for  the 
members'  proportionate  share  of  losses  and  expenses,  should  the 
company's  funds  become  impaired.    (Art.  4907d,  Rev.  St.  1914.) 

(A)  Case  Law. — The  members  of  an  unincorporated  insurance  as- 
sociation operating  under  a  plan  whereby  the  members  make  a  de- 
posit from  which  to  pay  losses,  and  the  business  is  run  by  a  man- 
ager, the  object  being  cheaper  insurance,  are  liable  for  any  debts 
incurred  during  their  period  of  membership  and  any  agreement 
between  the  members  'limiting  their  liability  would  not  affect  third 
persons. ZB  In  such  an  organization,  as  between  themselves  the 
members  are  governed  by  the  provisions  of  the  application  and 
the  policy  contract.11  Their  liability  is  based  on  the  principle  of 
agency  and  where  the  losses  are  paid  from  deposits  made  by  the 
members  but  the  policies  provide  that  the  members  agree  to  pay 
any  loss  in  the  proportion  that  the  amount  of  their  deposits  bear 
to  the  total  deposits,  they  are  liable  upon  such  policies  in  that  pro- 
portion.** The  members  of  an  unincorporated  insurance  associa- 
tion, such  association  being  insolvent  within  their  knowledge,  who 
represented  to  a  third  party,  who  relied  thereon,  that  his  insurance 
would  be  placed  in  a  solvent  company,  were  held  personally  liable 
for  a  loss  under  the  policy.10    " 

SS — wrsnenbers.    (»••   as   CiM.   Dig1.   In-  tton  for   losses  under  a  plan  whereby 

■nnuioi,  §§  S7.0J.)  a.  manager  was  appointed  to  carry  on 

the   business,   the  losses  being-  payable 

20.     The    members    of    an    unincor-  by  the  members,  Is  based  on  the  prln- 

porated    Insurance   association    op  era t-  clple    of    agency,    and    a    corporation 

Ing   under   a   plan    whereby   members  cannot  escape  liability  because  It  could 

make    a.    deposit   from    which    to    pay  not  become  a  member  of  a  partnership, 

losses,   and   the  business  Is  run  by  a  as  the  arrangement  did  not  constitute 

manager,   tbe  object  being  cheaper  In-  partnership.- — Id. 

■orance.  are  liable  for  any  debts  In-  89.  Members  of  an  unincorporated 
cur  red  during  their  period  of  mem-  Insurance  association,  the  losses  of 
bershlp.  and  any  agreement  between  which  are  paid  from  deposits  made  by 
the  members  limiting  their  liability  the  members,  but  the  policies  of  which 
would  not  affect  third  persons. — Ser-  provide  that  the  members  agree  to 
seam  v.  Goldsmith  Dry  Goods  Co.,  15.9  pay  any  loss  In  the  proportion  that 
8.  W.  1036.  Bee  SS  Cent.  Dig.  Insur-  •  the  amount  of  their  deposits  bear  to 
ance,  II  1834,  1836.  the  total  deposits,  are  liable  upon  such 
ST.  The  lights  and  liabilities  of  the  policies  in  that  proportion;  such  plan 
members  of  an  unincorporated  mutual  being  different  from  Lloyd's  Insurance, 
benefit  Insurance  association  as  be-  — Sergeant  v.  Goldsmith  Dry  Goods 
tween  themselves  are  governed  by  the  Co.,  169.  a.  W.  103*. 
provisions  of  the  application  for  in-  30.  Defendants,  operating  an  unln- 
surance  and  the  policy  contract  Issued  corporated  Insurance  association  which 
thereon. — Id.  they  knew  was  Insolvent,  and  repre- 
ss. The  liability  of  the  members  of  senting  to  plaintiff,  who  relied  there- 
at! unincorporated   Insurance   assocla-  on,  that  his  insurance  would  be  placed 
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Special  Funds. — Funds  deposited  with  a  state  treasurer  by  a  com- 
pany, under  Arts  4909  and  4910  (since  repealed),  in  trust  for 
the  policy  holders,  are  in  custodia  legis  and  not  subject  to  garnish- 
ment.'1 

Insolvency  and  Dissolution. — Under  Revised  Statutes  1911,  Arts. 
4909  and  4910  (since  repealed)  tfie  funds  deposited  with  the  treas- 
urer of  the  state  by  a  company  which  has  become  insolvent  and 
ceased  to  be  a  going  concern,  cannot  be  garnisheed  by  a  judgment 
creditor,**  the  latter  article  authorizing  garnishment  only  when  the 
corporation  is  a  solvent  going  concern." 

Proceedings  to  Enforce  Dissolution. — It  was  held  that  the  dis- 
trict court  of  Travis  county  had  jurisdiction  to  forfeit  for  cause 
the  charter  of  a  mutual  fire  insurance  company,  and  appoint  a  re- 
ceiver.*4 

Assets  and  Receivers. — The  funds  of  a  mutual  company  deposited 
with  the  State  Treasurer,  after  the  appointment  of  a  receiver,  were 
held  for  the  benefit  of  the  policy  holders  and  hence  were  not  sub- 
ject to  garnishment."  (Arts.  4908-4918  of  the  Revised  Statutes 
have  since  been  repealed.) 

INSURANCE  AGENTS  AND  BROKERS 
Agents  Must  Be  Authorised  to  Solicit  Insurance — Statutory  Reg- 
ulations.— Agent*  before  soliciting  insurance  for  any  company  must 
first  procure   a   certificate   from   the   Commissioner   of  Insurance. 
(Art.  4960,  Rev.  St.  1914;  see  also  Arts.  4875-4.) 

In   a  solvent  company.     Held,   person-      69 — (»>    ProoaadLora   to  ■nforoa   Du- 
ally liable  for  a  loss  under  the  policy.  solution. 
—Hancock  v.  Wilson,    17!   8.  W.    1171.  '. 

34.  The  district  court  of  Travis 
county   had  Jurisdiction    to   forfeit   for 

i    the    charter    of   a    mutual    Ore 
e  company  whose  domicile  was 

81.  In  the  absence  of  statutory  au-  at  Houston,  and  appoint  a  receiver  for 
thorlty,  funds  deposited  with  a  state  the  company. — Graham  v.  Sparks,  121 
treasurer  by  an  Insurance  company,  S.  W.  597.  See  28  Cent.  Die*.  Insurance, 
In  trust  for  the  policy  holders,  are  In       )   92. 

custodl*  legls  and  not  subject  to  garn- 
ishment.— Ogleaby  v.  Durr,   17!  8.  W. 

35.  Whether  or  not  the  funds  of  a 
mutual  lira  Insurance  company  de- 
posited with  the  State  Treasurer  under 
Acts  1903.  p.  168,  ch.  109.  |  6.  were  In 
the  custody  of  the  law  upon  forfeiture 

82.  Under  Rev.  St.  1911.  Arts.  4909,  Of  its  charter  and  the  appointment  of 
4910,  the  funds  deposited  with  the  a  receiver,  under  section  9,  providing 
treasurer  by  an  insurance  company,  that  the  securities  in  the  hands  of  the 
which  has  become  Insolvent  and  ceased  State  Treasurer  over  the  amount  necas 
to  be  a  going  concern,  cannot  be  Karri-  eary  to  pay  losses  Incurred  Shall  be 
taheed  by  Judgment  creditor. — Ogles-  divided  among  the  policy  holders  at 
by  v.  Durr,  173  S.  W.  27G.  the  date  of  forfeiture,  nuch  funds  war* 

33.     Rev.   St.   1911,   Art.   4910.   when  held  for  the  benefit  of  policy  holders 

construed   with   other   sections   of   the  after   forfeiture;   and   hence  were   not 

same  act,  authorizes  garnishment  only  subject    to    garnishment. — Graham    v. 

when  the  corporation  la  a  solvent  go-  Sparks.   121   B.   W.   697.     See   28  Cent, 

ing  concern. — Id.  Dig.  Insurance,  I   93. 
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Who  Are  Agents — Statutory .  Regulations. — A  person  is  held  to 
be  an  agent  of  an  insurance  company  who  solicits  insurance,  who 
takes  or  transmits  an  application  for  or  policy  of  insurance,  or 
who  advertises  or  gives  notice  that  he  will  do  so,  who  receives  or 
delivers  a  policy,  who  examines  or  inspects  any  risk,  who  collects 
or  transmits  any  premium,  who  makes  or  forwards  any  diagram  of 
any  building  or  buildings,  who  performs  any  other  act  in  the  con- 
summating of  a  contract  of  insurance,  or  who  shall  examine  into 
or  adjust  any  loss.  This,  however,  does  not  make  citizens  who 
arbitrate  in  the  adjustment  of  losses  agents  nor  does  it  cover  at- 
torneys at  law.     (Art.  4961,  Rev.  St.  1914.) 

Policies  Must  Be  Issued  Only  Through  Resident  Agents,  Except — 
Statutory  Regulations. — AH  companies  of  whatsoever  kind  are  pro- 
hibited from  authorizing  or  allowing  any  person  or  agent  who  is 
a  non-resident  of  Texas  to  issue  or  deliver  any  policy  of  insurance 
on  persons  or  property  located  in  this  state.  It  is  provided  that 
this  does  not  apply  to  common  carriers  or  to  persons  who  on  oath 
state  that  they  cannot  obtain  insurance  on  their  person  or  property 
through  agents  in  this  state.     (Art.  4963,  Rev.  St.  1914.) 

Solicitor  of  Insurance  to  Be  Deemed  Agent  of  Company — Statu- 
tory Regulations. — A  person  who  solicits  an  application  for  life 
insurance  is  to  be  regarded  as  the  agent  of  the  insurer  in  any  con- 
troversy arising  but  such  an  agent  does  not  have  the  power  to 
waive,  change  or  alter  any  of  the  terms  or  conditions  of  the  appli- 
cation or  policy.     (Art.  4968,  Rev.  St.  1914.) 

Revocation  of  Agents  Authority — Statutory  Regulations.— An 
agents  authority  to  solicit  insurance  may  be  revoked  for  violation 
of  any  of  the  insurance  laws,  for  knowingly  deceiving  or  defraud- 
ing a  policy  holder  or  for  unreasonably  failing  and  neglecting  to 
pay  over  to  the  company  the  premiums  collected  by  him.  (Art. 
4971,  Rev.  St.  1914.). 

The  Relation  in  General. — A  person  authorized  by  an  agent  to 
represent  him  in  negotiating  insurance  has  the  same  power  to  bind 
the  insurance  company  to  a  contract  of  insurance  as  has  the  agent." 
An  agent  with  general  powers  may  exercise  his  powers  through  an 
assistant,  who  thereby  becomes  the  agent  of  the  company.3'  A  clerk 
who  can  do  everything  but  sign  the  policies  is  so  far  the  agent  of 
the  company  that  notice  to  him  in  regard  to  the  title  to  property 
insured  through  him  is  notice  to  the  insurer." 

AQBirxa    ur    imk-       1b   so   far   the   agent   of   the   company 
BBS.      (SEX    19   CTC.   OH.)  that    notice    to    htm    In    regard    to    the 

title  to  property  insured  through  htm 
loo  In   Oanerml.     (Sea  SB       la  notice  to  the  company. — Phoenix  Ins. 
Cant.   Inf.  mnxanoa,   i%  W,  100.)  Co.  v.  Ward,  ti  3.  W.  783. 

36.    The  clerk  of  the  general  agent  37.     An  Insurance  agent  who  Is  »u- 

of    an     Insurance    company,    who    has  thorlzcd  to  contract  for  risks,  to  coun- 

pover   to   solicit   Insurance  and   Issue  terelgn    and    deliver    policies    In    the 

policies,  except  th.at  the  signing  of  the  name  of  the  company,  and  to  receive 

policies  Is  done  by  the  general  agent,  and    collect    premiums,    may    exercise 
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Appointment  or  Employment  of  Agent. — Where  an  agent  is  not 
charged  with  the  duty  of  seeing  to  the  cancellation  of  policies  he 
cannot  be  charged  with  negligence  in  the  performance  of  such 
duty,  in  an  action  on  a  written  contract  of  appointment,  unless  it 
is  shown  that  independent  of  such  contract  this  additional  matter 
of  agency  was  conferred  on  him  and  by  him  accepted." 

Evidence  As  to  Agency. — An  agent's  testimony  that  his  au- 
thority had  not  terminated  when  he  issued  a  policy  supported  a 
finding  for  plaintiff  though  the  circumstantial  evidence  tended  to 
show  the  contrary.*0 

Scope  and  Extent  of  Agency. — As  a  general  rule,  a  person  deal- 
ing with  an  agent  without  knowledge  of  limitation  of  authority  is 
entitled  to  assume  that  he  is  authorized  to  issue  a  particular  policy 
and  the  company  is  estopped  to  assert  the  contrary.4*  Where  the 
course  of  dealing  between  a  cotton  broker  and  an  agent,  under  an 
open  policy,  was  that  the  broker  would  notify  the  agent  to  insure 
a  certain  number  of  bales  on  receipt  of  an  order  to  buy  and  the 
agent  would  accept  and  notify  the  company  and  when  the  cotton 
was  bought  would  issue  certificates  covering  it  and  a  loss  occurred 
on  the  same  day  that  certain  certificates  were  issued  and  the  prem- 
ium paid,  unknown  to  the  parties,  it  was  held  that  the  agent's  acts 
in  the  matter  were  within  the  apparent  scope  of  his  authority  and 
binding  on  the  company.11  (As  to  determining  territorial  extent 
of  agent's  authority  from  correspondence,  see  Ann.  43.) 

Liabilities  of  Agents  and  Their  Sureties. — A  general  agent  who 
takes  a  bond  from  a  local  agent,  saying  that  if  inquiry  proved  sat- 
isfactory the  bond  would  be  accepted,  and  retains  such  bond  with- 

bla  powers  through  an  assistant,  who       76 — »tKi*»o»   as    to   Armor-     (*«*  aa 
thereby  becomes  an  agent  vt  the  com-  Oetrt.   Dig-.  Insurance,   %  101.) 

pany. — Hartford  Fire  Ins.  Co.  v.  Josey 

(Tex.  Civ.  App.)    26  S.  W.   686,   S  Tex.  40.     Insurance       agent's       testimony 

Civ.  App.   190.  that  his  authority  bad  not  terminated 

3B.     A  person  authorized  by  an  agent       when     he    Issued    a     policy.     Held,     to 
support    Undine    for    plaintiff,    though  . 
circumstantial  evidence  tended  to  show 
that    It    bad    been    terminated.— Inter- 
act of  lnaur-       national    Fire    Ine.   Co.   v.    Black.    IT* 
—Austin    Fire       S.  W.   534. 


SB  Cent.  IMf.  Insurance,  J  103.) 


41.  The  course  of  dealing-  between 
a  cotton  broker  and  an  Insurance 
39.  In  an  action  on  a  written  con-  agent,  under  an  open  policy  of  in- 
trant of  appointment,  wherein  an  in-  surance.  was  that  the  broker,  on  re- 
aurance  agent  was  not  charged  with  ceipt  of  an  order  to  buy  cotton,  would 
the  duty  of  seeing  to  the  cancellation  notify  the  agent  to  insure  a  certain 
of  policies,  evidence  1b  inadmissible  number  of  bales  provisionally,  where- 
to charge  the  agent  with  negligence  In  upon  the  agent  would  accept  and  notl- 
the  performance  of  such  duty,  unless  fy  the  company,  and  when  the  cotton 
It  is  shown,  Independent  of  the  written  was  bought  and  ready  for  shipment  in 
contract,  that  this  additional  matter  the  Interior  the  agent  would  issue  cer- 
of  agency  was  conferred  on  the  agent.  tiflcates  covering  it  from  the  date  of 
and  by  him  'accepted. — Norwood  v.  purchase  to  the  end  of  the  voyage. 
Alamo  Fire  Ins.  Co.  (Tex.  Civ.  App.)  The  company  had  accepted  premiums 
36  8.  W.  TIT.  earned,    and    paid    losses    Incurred, 
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out  doing  anything  further,  it  will  be  treated  as  a  satisfactory  bond 
and  enforceable.*4  A  bond  conditioned  on  the  agent's  paying  all 
premiums  collected  and  on  well  and  truly  performing  all  the  duties 
of  such  agent,  is  breached  by  the  agent  agreeing  with  persons 
owing  premiums  payable  in  cash  to  credit  the  amount  thereof  on 
hia  personal  indebtedness,  and  the  sureties  are  liable  thereunder." 
A  surety  on  a  bond  conditioned  for  the  agent's  faithfully  paying 
over  money  received  and  performing  other  duties  as  agent  is  not 
liable  for  the  failure  of  the  agent  to  pay  a  premium  note  procured 
from  an  insured  and  indorsed  and  delivered  to  the  general  agent 
under  the  latter's  instructions.** 

Compensation  of  Agents. — There  was  no  novation  of  a  contract 
to  pay  a  fixed  commission  for  procuring  business  by  an  agreement 
to  reduce  the'  rate,  made  in  compromise  of  a  suit  for  specific  com- 
missions on  condition  of  payment  of  the  commission  on  collection 
of  the  premium  on  which  the  commission  was  earned.*8  "    An  agent 


Insurance  ( 


a  prevl 


>  the 


In  suit.  On  October  24th  the  broker 
requested  additional  Insurance  on  a  lot 
of  cotton  then  In  transit,  which  risk 
the  agent  accepted,  promising  to  Issue 
the  certificates  as  soon  as  he  got  time. 
ths  risk  to  be  covered  meanwhile.  The 
agent  stated  then  that  it  was  un- 
necessary to  notify  the  company,  and 
did  not  do  so  till  he  issued  the  cer- 
tificates, on  December  15th,  on  which 
day  the  cotton  was  lost  in  a  wreck, 
and  on  which  day  the  premium  was 
paid,  the  fact  of  the  loss  being  then 
unknown.  Held,  that  the  agent's  acts 
In  the  matter  of  the  Insurance  in  ques- 
tion were  within  the  apparent  scope  of 
his  authority,  and  binding  on  the  com- 
pany.— Insurance  Co.  of  North  Ameri- 
ca v.  Bell,   SO  S.  W.  26S. 

43.  Person  dealing  with  Insurance 
agent  without  knowledge  of  limitation 
of  authority  held  entitled  to  assume 
that  he  was  authorized  to  issue  par- 
ticular policy  and  company  was  estop- 
ped to  assert  the  contrary. — Interna- 
tional Fire  Insurance  Co.  v.  Black. 
1T9  8.  W.  £34. 

48.  Notwithstanding  secretary's 
testimony  as  to  custom,  court  held 
entitled  to  determine  territorial  extent 
of  Insurance  agent's  authority  from 
correspondence,  and  it  did  not  limit 
him  to  a  particular  county. — Id. 


He  subsequently  delivered  a  bond  to 
the  general  agent,  who  Informed  him 
that,  If  inquiry  proved  satisfactory, 
the  bond  would  be  finally  accepted. 
The  general  agent  kept  the  bond  with- 
out doing  anything  further,  and  the 
local  agent  continued  the  agency.  Held, 
that  the  bond  was  treated  as  a  sat- 
isfactory bond,  and  was  enforceable. — 
Haupt  v.  James  Cravens  &  Co.,  12(1 
B.  W.  Ml. 

46.  A  bond  given  by  a  local  Insur- 
ance agent  conditioned  on  his  paying 
all  premiums  collected,  and  on  welt 
and  truly  performing  "all  the  duties  of 
such  agent"  la  breached  by  the  agent 
agreeing  with ,  persons  Indebted  for 
premiums  payable  in  cash  to  credit 
the  amount  thereof  on  his  personal 
indebtedness,  and  the  sureties  are 
liable   therefor. — Id. 

46.  A  surety  In  a  bond  of  an  In- 
surance agent,  conditioned  for  hla 
faithfully  paying  over  sums  due  for 
moneys  received  for  premiums  and  per- 
forming other  duties  of  agent.  Is  not 
liable  for  the  failure  of  the  agent  to 
pay  a  premium  note  procured  from  an 
insured,  and  indorsed  and  delivered 
to  the  general  agent  of  insurer,  the 
agent  having  taken  the.  note  and  in- 
dorsed It  pursuant  to  Instructions  from 
the  general  agent. — McClary   v.   Treie- 


.   Dig. 


.    112    J 


.    964. 
.    II    107-1 


See 


83— XaaaQrHM    Of    Areata    sad    Their       84 — Compensstlon   o 


.,  H  V»,  110.) 


44.  A  general  agent  of  I 
company  appointed  a  local  agent,  who' 
on  faiUng  to  give  a  bond,  was  notified 
that  his  agency  was  suspended  on  that 
ground.  He  agreed  to  furnish  a  bond, 
and  was  informed  that  he  could  give 
•  bond  and  continue  his  agency.     •     • 


47.  To  constitute  novation  of  an 
original  contract,  an  agreement  made 
thereunder  must  have  fully  discharged 
the  same.— Slaughter  v.  Hall,  183  S.  W. 
496.    ■ 

48.  There  was  no  novation  of  a  con- 
tract to  pay  a  fixed  commission  for 
procuring    Insurance    business,    by    an 
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may  sue  for  a  premium  in  his  own  name  where  he  is  eharged  with 
it  and  becomes  liable  for  it  to  the  company  on  policies  issued  by 
him.*0 

Extent  and  Exercise  of  Powers  of  Agents— (A)  In  General.— 
One  who  is  agent  only  for  the  purpose  of  collecting  and  forwarding 
the  premium,  cannot  on  behalf  of  the  company,  consent  to  additional 
insurance.80  Under  the  rule  that  the  agent's  acts  within  the  scope 
of  his  real  or  apparent  authority  bind  the  principal,  an  agent  who 
ihas  authority  to  exercise  discretion  in  issuing  policies,  binds  the 
insurer  under  the  policy  issued  where  the  risk  assumed  is  a  legal 
one  and  one  which  the  insurer  has  power  to  accept." 

(B)  Effect  of  Provisions  of  the  Policy. — The  Supreme  Court 
held  in  an  early  case  that  when  the  policy  defines  and  limits  the 
authority  of  the  agent  no  act  of  his  exceeding  his  authority  is  bind- 
ing on  his  company.'* 

(0)  Effect  of  Instructions  to  Agents. — The  insured  inust  have 
knowledge  of  a  company's  inhibition  as  to  certain  risks  before 
policies  on  such  risks  will  be  avoided."  Where  an  insurer  in- 
structed its  agent  not  to  write  policies  on  insolvent  or  financially 
crippled  debtors  such  a  policy  will  not  be  avoided  unless  the  in- 
sured knew  of  the  company's  inhibition." 

(D)  Unauthorized  and  Wrongful  Acts  of  Agent.— In  a  case 
where  the  agent  was  instructed  by  the  insurer  to  cancel  a  vacancy 
permit  at  its  expiration  and  the  agent  showed  such  instruction  to 
one  of  the  owners  of  the  building  the  insurer  was  not  liable  for  a 
loss  occurring  after  the  permit  expired  though  the  local  agents  had 

agreement  to  reduce  the  rate,  made  rule  that  the  scent's  acts  within  the 
in  compromise  of  a  suit  for  specific  scope  of  his  real  or  apparent  author- 
corn  missions  on  condition  of  payment  Ity  bind  the  principle. — Delaware  Ins. 
of  Ihe  commission  on  collection  of  the  Co.  of  Philadelphia  v.  Hill,  127  S.  W. 
premium  on  which  the  commission  283.  See  28  Cent.  Dig.  Insurance.  II 
was  earned. — Id.  11  •■  l21- 

4*.     An     insurance     agent,      who     is 

charged  with  and  becomes  liable  to  the  SO — <»)  Effect  of  ProTltfoni  of  PoUoy. 
company   for    the   premium    on    policies 

Issued   by   him,   may  sue   for   the  pre-  5S.    When    the    policy    defines    and 

mlum    In   hie   own    name. — Waters    v.  limits   authority    of   company's    agent 

Wandless    (Tex.    Civ.    App.)    35    S.    W.  no  act   o£    nja  exceeding  his  authority 

IS*-  is     binding-    on     his    company.— First 

_                 .  _,         _ .-  National  Bank  v.  Lancashire  Ins-  Co.. 

ue— Extent  and  Bxarotse  of  Fowsrs  at 

Agents.      (A)     m    Oaunu.      (Bee    tta  6-    Tex-    <61- 


Cent.    Dig.    insurance,    99    IW    ±*±.| 

■1— (O) 

Sffeot      of      Instruction*      to 

SO.    One  who  Is  agent  for  an  insur- 

Agents. 

ance  company  only  for  the  purpose  of 
collecting  and  forwarding  the  premium. 

03.'    Ini 

jt  ructions  from  an  insurance 

cannot.   In    Its   behalf,   consent   to   ad- 

company 

to  its  agent,  not  to  write  pol- 

ditional    insurance.— Kaet    Texas    Fire 

idea  on 

property   of   Insolvent   or    fin- 

Ins.  Co.  v.  Blum.  (Tex.)    13  S.  W.  672. 

ancially  1 

crippled  debtors,  do  not  avoid 

51.     Where  an   agent   has   authority 

a  policy  • 

written  on  such  a  risk,  unless 

to  exercise  discretion  In  relation  to  the 

that  Insured  had  knowledge 

Issuance  of  policies,  and  the  risk  as- 

Inhibition.— (Civ.   App.)    Ger- 

sumed  is  a  legal  one  which   the  com- 

Co. v.  Olbbs,  Wilson  &  Co., 

pany  had  power  to  accept,  the  Insurer 

92    S.    W 

.    1088,    rehearing    denied    98 

Is   bound   by   all   the   risks   under   the 

S.  W.  780 

.    See  28  Cent  Dig.  Insurance, 

policy  Issued  by  the  agent   under   tho 

!    120. 
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consented  to  temporarily  extend  the  permit."  An  instruction  to  an 
agent  to  eliminate  a  loss  payable  clause  from  a  policy  was  not  a 
notification  to  him  that  the  insurer  would  cancel  it  if  the  insured 
should  transfer  it  as  collateral.1*  Therefore,  if  an  agent  accepted 
an  assignment  of  th'e  policy  to-  a  bank  of  which  he  was  an  officer 
to  secure  a  loan  it  was  not  fraudulent  so  as  to  render  him  liable  for 
the  amount  of  the  loss.6* 

Ratification. — The  act  of  an  agent  within  the  scope  of  his  'au- 
thority must  be  promptly  repudiated  or  it  will  be  binding  on  the 
insurer."  "  And  this  even  though  it  does  not  conform  to  restric- 
tions contained  in  the  policy  concerning  the  powers  of  agents." 
Where  an  agent  represents  both  parties  the  contract  of  insurance 
is  voidable."  However,  in  such  case  if  the  insurer  fails  to  refund 
the  premium  within  a  reasonable  time  after  it  learns  of  such  a 
fact,  it  ratifies  the  contract."  If  an  agent  is  not  authorized  to  ef- 
fect insurance  it  cannot  be  made  effective  by  being  ratified  by  the 
insured  after  loss.88 

Agency  For  Insurer — Notice  to  Agent. — In  general,  the  question 
of  whether  notice  to  the  agent  is  notice  to  the  insurer  depends 
almost  entirely  on  the  extent  of  the  agent's  authority.  A  mere 
brokers  information  would  not  he  imputed  to  the  insurer."  A 
broker  who  did  not  have  full  authority  as  an  agent  was  held  to  be 
the  agent  of  the  insured  tuider  the  policy  and  only  the  agent  of 
the  insurer  for  delivering  the  policy  and  collecting  the  premium 
so  that  notice  to  him  that  the  property  was  mortgaged  or  was  sit- 
as — Unantborlsad   and    Wrongful    Acta 

of    Ag-ent.      (IM    88    Cent.    Dig.    In- 

muM,  f  ua.) 

64.      The     IMM     Of     an     Insurant  „.     where  a„        t  d  b  , 

company    to   allow    a   clause    to    be    at-       nf  ,,,_  „  -     - 

t*i-hiul     In    a     nnlli-v    Tnnlitnir    tho     Innn      tf 


Cached  to  a  pollc>  .,.=.„., &   .,.=   ,.^^.   .. 

any.  payable  to  a  third  person,  and  Its  »u™nce  »  within  the  scope  of  his  »u- 
instructlonn  to  Its  agent  to  eliminate  thorlty,  and  Is  not  promptly  repudl- 
such  clause,  were  not  a  notification  ated  by  the  company,  the  act  will  be 
to  him  that  It  would  cancel  the  policy  binding  upon  It,  notwithstanding  It 
if  the  insured  should  transfer  it  as  does  not  conform  to  restrictions  con- 
collateral,  so  that  Ms  acceptance  of  talned  in  the  policy  concerning  the 
an  assignment  of  the  policy  to  a  bank  powers  of  agents,  and  the  manner  of 
of  which,  he  was  cashier  to  secure  a  their  exercise. — Niagara  Ins.  Co.  v. 
loan  was  not  fraudulent,  so  as  to  Ten-  Lee,  (Tex.)  11  B.  W.  1024. 
der  him   liable  for  the  amount  of  the 

loss. — Scottish -Union  &  National  Ins.  67.  A  contract  of  Insurance  by  an 
Co.  v.  Andrews  ft  Matthews.  89  S.  W.  agent  who  acts  for  both  parties  is 
419.  voidable,  but,  If  the  insurer  falls  to 
66.  Where  a  vacancy  permit  was  refund  the  premium  within  a  reason- 
attached  to  a  policy  on  buildings  able  time  after  he  is  apprised  of  the 
owned  by  two  persons,  and  defendant  fact,  he  ratifies  the  contract. — Georgia 
instructed  Its  local  agents  to  cancel  Home  Ins.  Co.  v.  City  of  Smlthville,  49 
said  permit  at  the  expiration  thereof,  9.  W.  112. 
and  said  Instruction  was  shown  to  one 

of  said  owners,  defendant  was  not  68.  If  insurance  agents  are  not  su- 
itable for  a  loss  occurring  after  the  thorlzed  to  effect  Insurance,  It  cannot 
permit  expired,  though  the  local  agents  be  made  effective  by  being  ratified 
bad  consented  to  temporarily  extend  by  Insured  after  the  fire. — Norwich 
the  permit. — McLeary  v.  Orient  Ins.  Union  Fire  Ins.  Society  v.  Dalton,  175 
Co.  (Tex.  Civ.  App.)    32  S.  W.   582  IS.  W.  459. 
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aated  on  leased  ground  would  not  be  notice  to  the  insurer.81  Notice 
to  an  agent  who  has  full  authority  in  representing  the  insurer  is 
notice  to  the  company.80  Therefore,  notice  to  an  agent  who  re- 
ceives applications,  inspects  the  property,  determines  the  rate,  fills 
out  blanks  Bent  by  the  insurer,  countersigns  and  delivers  the  poli- 
cies, and  collects  the  premiums,  of  an  incumbrance  on  property- 
insured  acquired  in  the  transaction  of  the  business  of  the  com- 
pany, is  notice  to  the  company.80  An  agent  with  power  to  renew 
and  consent  to  the  transfer  of  policies  of  insurance  can  properly 
receive  notices  of  assignments  of  part  of  the  money  due  on  a  loss 
so  as  to  make  such  notice  notice  to  the  company. " 

Agency  for  Insured— (A)  Creation  of  Agency  to  Procure  In- 
surance in  General.— An  agent,  procuring  insurance  at  an  owner's 
request  through  a  broker  in  a  company  not  authorized  to  do  busi- 
ness in  the  state,  which  he  had  never  before  represented,  was  held 
the  agent  of  such  company  under  the  statute.  (Arts.  4961,  4962, 
Rev.  St.  1914.)"*  An  agent  was  held  to  represent  the  company  and 
not  the  insured  or  the  payee  of  the  policy  where  he  issued  a  policy 
to  an  owner  of  a  Btock  of  goods  in  which  he  was  not  interested  and 
where  a  loss  payable  clause  to  the  firm  of  which  he  was  an  em- 
ployee was  later  inserted.*1 


•S — Agency      for      Insurer — ITotlce 


OS.  An  agent  of  an  Insurance  com- 
pany whose  power  of  attorney  au- 
thorizes him  "to  renew  and  consent  to 
the  transfer  of  policies  of  Insurance" 
Is  acting  within  his  authority  when 
he  receives   notices  of  an   assignment 

due  on  a  loss,  so  as  to  make  such 
notice  to  the  company.- — Collins  &  Arm- 
strong Co.  v.  United  Stated  Ins.  Co. 
(Ton.   Civ.   App.)    27   S.   W    147 

00  Notice  to  an  agent  of  a  fire  In- 
surance company  who  receives  applica- 
tions for  Insurance,  inspects  tbe  prop- 
erty, determines  the  rate,  fills  out  the 
blanks  sent  him  by  tbe  company,  coun- 
ter stens  and  delivers  the  policies,  and 
collects  the  premiums  of  an  Incum- 
brance on  property  Insured  acquired  in 
the  transaction  of  the  business  of  the 
company,  Is  notice  to  the  company. — 
Mecca  Fire  Ins.  Co.  v.  Smith.  135  S.  W. 
188.  See  28  Cent.  Dig.  Insurance.  1 
LIE 

81.  Where  a  person  soliciting  In- 
surance was  a  mere  broker.  Informa- 
tion which  he  obtained  from  the  of- 
ficers of  assured  would  not  be  imputed 
to  the  Insurers. — Fire  Aas'n.  of  Phila- 
delphia v.  American  Cement  Plaster 
Co.,  84  S.  W.  1116.  See  Cent.  Dig.  vol. 
28,   col.   £28,   1    136 

03.  Where  an  agent  was  acting  as 
an  Insurance  broker  at  the  time  an 
application    for   Insurance    was    made, 


and  had  not  prior  to  that  time  been 
employed  by  an  Insurance  company 
In  all  matters  appertaining  to  the  pro- 
curing of  the  policy,  he  was  the  agent 
of  the  assured  under  the  policy,  and 
only  the  agent  of  the  company  for  the 
purpose  of  delivering  the  policy  and 
collecting  the  premium,  and  notice  to 
him  that  the  property  was  mortgaged 
or  was  situated  on  leased  ground 
would  not  be  notice  to  the  company. — 
East  Texas  Fire  Ina.  Co.  v.  Brown 
(Tex.    SUP.)    18   8.   W.    71S. 


S  ISA) 

63.  An  employe  of  a  8rm,  who  was 
also  the  local  agent  of  an  Insurance 
company,  on  the  application  of  the 
owner  of  a  stock  of  goods.  Issued  a 
policy  thereon.  The  agent  bad  no  In- 
terest In  the  business  of  Insured,  and 
was  not  his  creditor,  and  subsequently 
a  clause  was  Inserted  In  the  policy 
making  It  payable  to  the  firm.  Held, 
that  the  agent.  In  Issuing  the  policy, 
acted  not  as  agent  of  Insured  or  of  tbe 
payee,  but  as  that  of  the  company. — 
(Civ.  App.)  German  Ins.  Co.  v.  Olbbs, 
Wilson  &  Co.,  92  S.  W.  1068,  rehearing 
denied  98  S.  W.  760.  See  28  Cent.  Dig. 
Insurance,   |    126. 

64.  Under  Rev.  St.  1911,  Arts.  4911, 
4962,  an  insurance  agent,  who  at  an 
owner's  request  procured  Insurance 
through   a   broker    In   a   company    not 
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(B)  Authority  and  Duties  of  Agent  As  to  Principal.  -Where  a 
broker  undertakes  to  keep  property  insured  but  neglects  to  renew 
the  policies  at  their  expiration  he  is  liable  for  the  loss  of  the  prop- 
erty by  fire."  The  fact  that  a  policy  in  an  insolvent  company  did 
not  expire  until  sometime  after  the  loss  will  not  relieve  a  broker 
who  undertook  to  keep  it  insured,  from  liability .*' 

(a)  Actions  for  Breach  of  Contract.— Where  a  broker  procured 
a  policy  for  an  insured  after  application  therefor  and  paid  the 
premium  thereon  he  can  recover  the  same  from  such  insured.8*  But 
where  the  insured  did  not  apply  to  the  broker  and  the  broker 
never  agreed  to  do  so  he  cannot  recover  the  premium  advanced." 
A  broker  was  liable  to  his  principal  for  failure  to  notify  the  lat- 
ter that  the  insurance  procured  by  the  former  was  worthless,  the 
insurer  having  become  insolvent. T*  In  such  case  the  damages  for 
failure  to  keep  the  property  insured  would  be  diminished  by  the 
amount  of  the  unpaid  premiums,**  which,  however,  must  be  pleaded.** 
Further,  the  broker  must  prove  the  amount  of  such  unpaid 
premiums.'0 

(0)  Extent  and  Exercise  of  Powers  of  Agent.— It  was  held  that 
a  broker's  act  in  securing  a  policy  to  replace  a  worthless  one 
inured  to  the  owner,  though  he  did  not  know  of  the  act,  where  the 
broker  agreed  to  keep  the  property  insured  for  a  certain  time.'* 


authorized  to  do  business  In  the  state, 
which  tie  had  never  before  represented, 
held,  the  agent  of  such  company. — 
Drummond  v.  Whlte-Swearlngen  Realty 
Co..  16E  8.  W.  SO,  See  IS  Cent.  Dig. 
insurance.    I   13  S. 


SB,  Where  Insured  did  not  apply  to 
a  broker  to  obtain  a  policy  for  him,  or 
the  broker  never  agreed  so  to  do,  he 
cannot  recover  for  premium  paid  by 
him  on  the  policy  procured. — Holmes 
v.  Thompson,  tl  S.  W.  60*,  26  Tex.  Civ. 
App.   389. 

sfi.  Where  Insured  applied  to  an  in- 
surance broker  to  procure  a  policy  as 
his  agent,  and  such  broker  agreed  to 
procure  such  policy,  and  did  so,  and 
paid  the  premium  thereon,  he .  can 
recover  the  same  from  the  Insured. — 
Holmes  v.  Thomason,  (1  S.  W.  604,  36 
Tex.    Civ.   App.    S8B. 

07.  Where  a  broker  undertook  to 
keep  property  Insured,  the  fact,  that  a 
policy  in  an  Insolvent  company  did 
not  expire  until  three  months  after 
the  destruction  of  the  property  by  fire 
did  not  relieve  the  broker  of  liability 
for  the  loss  sustained  by  the  Insured. 
—Diamond   v.  Duncan,   ITT   S.  W.   956. 

88.  In  Insurer's  action  against  In- 
surance broker  for  negligence  In  not 
keeping  property  Insured,  damages  re- 


coverable held  to  be  diminished  by  the 
amount  of  the  unpaid  premiums. — -Id. 

89.  Right  of  broker  to  have  dam- 
ages diminished  by  unpaid  premiums 
held  defensive  matter  which  should 
have  been  pleaded. — Id. 

70.  The  burden  was  upon  the  broker 
to  prove  the  amount  of  the  unpaid 
premiums.  If  admissible  In  mitigation 
of  damages  on  the  general  Issue. — Id. 

71.  Court  held  not  in  error  In  fall- 
ing to  submit  amount  allowable  In  re- 
tention of  damages,  or  to  peremptorily 
Instruct  for  defendant. — Id. 

78.  Where  an  Insurance  broker  un- 
dertook to  keep  properties  insured  and 
after  expiration  of  the  policies  neg- 
lected to  secure  new  policies  for  a 
period  during  which  the  property  was 
destroyed  by  fire,  he  was  liable  for  the 
loss. — Diamond  v.  Duncan,  173  8.  W. 
1100. 

73.  An  Insurance  broker  held  liable 
to  his  principal,  with  whom  he  had 
agreed  to  procure  reinsurance,  for 
failure  to  notify  the  principal  that  the 
present  Insurance  on  the  property  was 
worthless;  the  Insurer  having  become 
insolvent. — Diamond  v.  Duncan,  13S  S. 
W.  429.  See  22  Cent.  Dig.  Insurance, 
t  120. 
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(D)  Unauthorized  and  Wrongful  Acts  of  Agent. — An  agent  is 
personally  liable  on  a  policy  procured  by  him  in  a  company  not 
authorized  to  do  business  in  this  state.7"  However,  any  defense 
available  to  such  a  company  is  available  to  the  agent."  Such  an 
agent  has  the  burden  of  negativing  the  loss  asserted."  He  is  also 
bound  by  the  company's  failure  to  give  notice  of  its  refusal  to  be 
bound  by  the  policy  because  of  misrepresentations." 

(E)  Notice  to  Agent. — A  mortgagor  is  chargeable  with  notice 
of  the  provisions  of  policies  which  the  mortgagee  agreed  to  pro- 
cure on  the  mortgaged  premises  and  did  procure,  even  though  it 
retained  them  in  its  possession.90  A  person  who  procures  a  policy 
from  an  agent,  with  whom  he  is  a  stranger  and  forwards  it  to  the 
applicant,  is  the  agent  of  the  latter.9*  However,  his  agency  ter- 
minates when  he  delivers  the  policy  and  notice  to  him  of  cancella- 
tion is  not  notice  to  the  policy  holder." 

INSURABLE  INTEREST 

What  Constitutes  Interest  in  Property. — A  contractor  has  an  in- 
surable interest  sufficient  to  sustain  a  policy  on  the  building  under 
construction  to  the  extent  of  whatever  is  due  him  even  though  he 
is  paid  by  the  week  and  has  no  rights  other  than  the  statutory  one 
of  filing  a  mechanic's  lien.*1  A  bailee  in  possession  may  take  out 
a  policy  in  his  own  name  for  the  benefit  of  the  owner,  under  an 
agreement  to  keep  the  property  insured.  "  One  having  a  lien  on 
property  and  to  whom  the  policy  is  payable  as  his  interest  may 
appear,  has  an  insurable  interest,  entitling  him  to  sue  on  such 

property   Insured   for   a   certain   time,  company  Held  bound  by  the  company's 

the   broker's  act  In   securing  a  poller  failure  to  give  notice  of  Its  refusal  to 

to   replace  a   worthless  one  Inured   to  be  bound  by  the  policy  because  of  mis- 

the   owner,    though   be   did   not   know  representations. — Id. 

of  the  act. — Hanover  Fire  Ins.  Co.  v. 

Turney.    147    S.  W.    625.      See    18  Cent. 

Dig.  Insurance.  I  132.  (Matt. 

Ill — (D)   trtuuthorlMd  ana   Wrongful  TO.    A  person  who  Is  applied  to  for 

Aot»  of  Agent.  Insurance  In  a  given  amount,  and  who 

obtains    a    policy    therefor    from    the 

7S.     An  agent  held  personally   liable  agents    of    the    company    to    which    ha 

on  a  policy  procured  by  htm  in  a  com-  la   a   stranger,  and   forwards   It  to   the 

pany  not  authorized  to  do  business  In  applicant,   Is  agent  for  the  latter;  but 

the  state. — Drummond  v.  White-Swear-  his  agency  terminates  when  he  delivers 

ingen  Realty  Co.,  166  S.  W.  £0.  the   policy,   and   notice   to  him   of  Its 

TO.     Under  Rev.  St.  1(11,  Arts.  41161,  cancellation  Is  not  notice  to  the  policy 

4962,  any  legal  defense  available  to  an  holder. — East   Texas   Fire   Ins.   Co.   v. 

Insurance   company   Is   available   to   a  Blum,  (Tex.)   IS  6.  W.   671. 

person    held    personally    liable    as    Its  SO.     Where  a  mortgagee  agreed  to  at- 

agent   pursuant   to   such   articles. — Id,  tend  to  the  Insurance  on  the  mortgaged 

77.  Under  Rev.  St.  1911,  Arts.4874.  premises  and  procured  policies  of  In- 
4982,  agent  sued  on  policy  written  by  surance  thereon  and  retained  them  Id 
him  In  unauthorized  company,  held  Its  possession,  the  mortgagor  was 
to  have  the  burden  of  negativing  the  chargeable  with  notice  of  their  provl- 
Iohb   asserted. — Id.  slons. — Commonwealth  Fire  Ins.  Co.  v. 

78.  Under  Rev.  St  1111.  Arts.  4848.  Obenchaln,  1G1  S,  W.  811.  See  Z8  Cent. 
496!.  agent  for  unauthorized  Insurance  Dig.  Insurance,  I  13B. 
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policy.**  A  grantor  who  has  deposited  a  deed  in  escrow,  has  an 
insurable  interest  in  the  property  conveyed  and  can  recover  on  a 
policy  thereon  if  the  conditions  remain  unperformed  at  the  time  of 
loss.**  A  person  buying  an  interest  in  a  stock  of  goods,  giving  his 
note,  acquires  an  insurable  interest  in  the  stock,  though  he  inad- 
vertently never  signed  the  note.81  A  husband  has  an  insurable  in- 
terest in  property  owned  by  the  wife  and  her  minor  children  by  a 
former  marriage  and  occupied  at  the  time  as  the  homestead  of 
husband  and  wife." 

THE  CONTRACT  IN  GENERAL 

(A)     NATURE,  REQUISITES,  AND  VALIDITY 

Policies  of  Insurance  Shall  Contain  the  Entire  Contract — Statu- 
tory Regulations. — All  insurance  policies  now  sold  in  Texas  are  to 
contain  the  entire  contract  between  the  insurer  and  insured  and 
the  application  for  such  policy  mav  be  made  a  part  thereof.  (Art. 
4953,  Rev.  St.  1914.) 

Policies  Governed  By  the  Laws  of  Texas,  Notwithstanding  Stip- 
ulations to  the  Contrary — Statutory  Regulations. — All  contracts  of 
insurance  payable  to  any  citizen  of  this  state  are  held  to  be  eon- 
tracts  entered  into  by  virtue  of  the  laws  of  this  state  and  governed 
thereby  although  such  policy  may  provide  that  the  contract  was 
executed  and  is  payable  together  with  the  premiums  outside  this 
state  or  at  the  home  office  of  the  company  issuing  the  same.  (Art. 
4950,  Rev.  St.  1914.) 

the  business,  the  other  acquires  an  In- 
surable interest  In  the  goods,  though 
through  Inadvertence  he  never  signed 
the  note. — Hanover  Fire  In  a.  Co.  v. 
Shrader  (Tex.  Civ  App.)  SI  S.  W.  1100. 
11   Tex.  Cfv.  App.  268. 

84.     A    bailee    having    possession    of 
81.    A  husband  has  an  Insurable  in-      property   under  an  agreement  to  keep 


terent    In   property  owned   by   hla    wife  It  Insured  may  take  out  a  policy  In 

and   her   minor   children   by  a  former  own  name  for  the  benefit  of  the  owner, 

husband,    and  occupied   at  the  time  as  Judgment  (Civ.  App.  1R9S)   18  S.  W.  49, 

the  homestead  of  husband  and  wife. —  reversed. — Wagner  v.  Westchester  Fire 

Continental  Fire  Ass'n  v.  WlngHeld,  7!  Ins.  Co.,  E0  S.  W.  B6»,  »2  Tex.  610. 
&  W.  847.  88.     One   having-   a   lien   on    Insured 

jroperty  at  the  time  of  Its  los 


for  a  building 


him.  and  to  whom  the 
e  as  his  Interest  may 
Insurable  Interest,  en- 
titling him  to  sue  on  the  policy,— gun 


f.an  insurable  interest  sufficient  to  „  ftla  Ms  lnterest   may 

2±2Jtt£2S£*S&L2£Z      WP-*.  »*s  an  Insurable   ■ 


U  due  him.  even   thoug-h   he  la  to  be  ""'."*  ™  ™  T  Tufts    BO   s 

Mid   by   the   week  and  ha.  no   right-  „*%*%?  Am    «?*   6°  8' 

Mh—  than  the  statutory  one  of  flllng  a  zu_i     ".'"■, J*"  *ti'  h.=  a***~m~h 

mM  lien.— Wit/™  A  «,,,,-  rtT  J  .  •■■  .  *   Brantor   who  has  deposited 


mechanic's  Hen. — Western  Assur.  Co. 

Hlllyer-Deulsch  Jarratt  Co. 
51«. 


for   delivery   i 

rmance   of  certain   conditio! 

an    Insurable    interest   In    the    pn 

Where  the  owner  Of  a  stock  of       conveyed,  and,  If  t 


goods    forms    a    partnership    with    an-  unperformed  at  the  time  of  a  loss  under 

other,   and  sella   him   one-half   Interest  the    policy,    he    la    entitled    to    recover 

tn  the  goods,  to  be  paid  by  note,  the  therefor. — Merchants'   Ins.  Co.  of  New 

note  to  be  paid  from  the  proceeds  of  Orleans   v.  Nowlln,   64  8.  W.    138. 


gle 
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Nature  of  the  Contract. — In  an  early  case  it  was  held  that  the 
contract  is  complete  when  the  policy  is  issued.*7  It  was  farther 
held  that  an  application  made  and  signed  thereafter,  at  the  request 
of  the  company  did  not  relate  back  and  become  a  part  of  the  orig- 
inal contract,  unless  there  was  a  consideration  for  such  subsequent 
act.M 
'  Executory  Agreements  to  Insure. — An  executory  agreement  to 
insure  on  the  part  of  a  mutual  company  which  leaves  nothing  to 
be  done  but  to  deliver  the  policy,  is  valid,  in  the  absence  of  any 
statutory  or  by-law  requirement."  Where  there  was  an  agree- 
ment between  the  agent  and  the  insured  that  if  the  latter  desired 
additional  insurance  after  night-time  he  should  post  a  letter  to 
the  agent,  asking  for  such  insurance  and  it  should  take  effect  for 
the  amount  named  in  the  letter  from  the  time  it  was  posted,  it 
was  held  that  an  unstamped  letter  deposited  in  the  postoffice  will 
not  effect  the  insurance  unless  the  applicant  notified  the  agent  of 
such  deposit  and  of  its  contents  before  loss.5'  Such  a  notice  given 
after  the  fire  began  is  not  sufficient  where  the  plaintiff  knew  the 
property  was  on  fire.8* 

Application  or  Offer  and  Acceptance. — A  contract  of  irfsurance 
may  be  consummated  by  letters  deposited  in  the  postoffice.**  The 
agreement  is  complete  when  a  letter  is  properly  mailed  accepting 
an  offer.**  To  be  properly  mailed  the  letter  must  be  duly  posted 
and  the  date  of  the  posting  must  determine  the  date  of  the  eon- 
tract.*0 


THE  CONTRACT  IN  GENERAL. 

(A)   uxrai, 

<■»  19  CTO.  S 

184.     Mature  of  the  Contract.      (■>•  SB 
Cent.  Die.  Xnauano*  I  172,  178.) 

87.  The  contract  Is  complete  when 
the  policy  1b  Issued;  and  an  applica- 
tion made  and  signed  thereafter,  at 
the  request  of  the  company,  does  not 
relate  back  and  become  a  part  of  the 
original  contract,  unless  there  la  a 
consideration  for  such  subsequent  act. 
— Fire  Aan'n  of  Philadelphia  v.  Bynum, 
«4  a  W.   67 ». 


that.  If  he  desired  additional  Insur- 
ance after  night-time,  he  should  post 
a  letter  to  the  agent  asking  for  auch 


the 


should  take  effect  for  the  amount 
named  In  the  letter,  from  the  time  It 
was  posted,  held,  that  such  a  letter 
deposited  In  the  postoffice  unstamped 
Is  not  posted  so  as  to  effect  Insurance 
unless  the  plaintiff  notified  the  agent 
of  the  depositing  of  the  letter  and  of 
Its  contents  before  the  loss;  and  such 
notice,  given  after  the  fire  began,  the 
plaintiff  knowing  at  the  time  that  the 
property  was  on  fire.  Is  not  sufficient. 
— Blake  v.  Hamburg- Bremen  Fire  Ins. 
Co.,  <Tbi  -   -  "    —    -'- 


I    !   S.  W.   368. 


(8m  88  Out.  Wg.  InntUH,  |  IBS. 


«.) 

88.  In  the  absence 
ment  in  the  by-laws 
mutual  Insurance  company,  or  of  any 
statutory  provision,  its  executory 
agreement  to  Insure  which  leaves  noth- 
ing to  be  done  but  to  deliver  the  policy 
Is  valid.— State  Mitt.  Fire  Ins.  Co.  v. 
Taylor.  1ST  S.  W.  950. 

88.    Where  there  was  an  agreement 
between    the    agent    and    the    ' 


c  Offer  and  Aooapt- 
anos.  (See  88  Cant.  Dig.  Insurants*, 
SS  186-808.) 

80.  A  contract  may  be  consummated 
by  letters  deposited  In  the  post  office; 
and  when  an  offer  is  made  contemplat- 
ing an  acceptance  in  this  manner,  and 
a  letter  accepting  it  Is  properly  mailed, 
the  agreement  Is  complete.  However, 
to  be  properly  mailed  the  letter  must 
be  duly  posted  and  the  date  of  the 
posting  must  determine  the  date  of  the 
t. — Blake  v.  Hamburg-Bremen 
«  Ins.  Co.,  67  Tex.  160. 

oogle 
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Validity  of  Oral  Contracts. — A  contract  of  insurance  can  be  ef- 
fected by  parol."  An  oral  contract  of  insurance  which  leaves  noth- 
ing to  be  done  but  to  issue  and  deliver  the  policy  is  valid,  in  the 
absence  of  any  by-law  or  statutory  requirement  of  a  mutual  com- 
pany.,l  A  preliminary  oral  contract  wilt  also  bind  the  insurer  and 
where  the  insurer  ordered  a  policy  canceled  before  the  loss  with- 
out having  attempted  to  deliver  it,  and  denied  liability  such  a  con- 
tract controlled.'* 

Binding  Slips  or  Memoranda. — A  "binder"  is  defined  as  a  ver- 
bal contract  of  insurance  in  praesenti,  of  which  the  insurance  agent 
makes  a  memorandum  temporary  in  its-  nature  and  intended  to 
take  the  place  of  an  ordinary  policy  until  the  same  can  be  issued.™ 
It  is  held  that  the  mere  request  of  an  insured  to  agents  to  keep  him 
protected  may  authorize  them,  without  notice  to  him,  to  cancel  a 
binder  in  one  company  and  issue  one  in  another  if  in  so  doing  they 
are  following  the  custom  of  all  insurance  offices." 

Form  and  Requisites  of  Policy. — Where  the  application  contained 
a  description  of  the  goods  to  be  insured  and  was  made  a  part  of 
the  policy  the  fact  that  a  slip  of  paper  which  contained  such 
description,  was  not  made  a  part  of  the  policy  did  not  prevent  the 
making  of  a  contract  of  insurance.01 

Papers  Accompanying  Policy — (A)  Statutory  Regulations. — A 
copy  of  the  questions  and  answers  of  the  application  must  accom- 
pany every  policy,  either  photographic  or  printed.  (Art.  4951,  Rev. 
St.  1914.) 

'  (B)  Case  Law. — In  an  early  ease  it  was  held  that  if  the  policy 
contained  no  words  of  reference  to  the  application,  _the  representa- 
tions in  the  application  would  not  form  a  part  of  the  policy  and 

131— Validity  of  Oral  Contracts.     (■••       138— Bladlat;     SUpa     or     Memoranda, 


3fi  Cent.  Mf.  Insurance,   §|  803-008.) 

(Bee  88  Cent.  Mf.  Insurance,  §  aiQ.> 

91.     A  contract  of  Insurance  can  be 

S3.     A  "binder"  Is  a  verbal  contract 

effected   by   parol,   and   in   the  absence 

of  Insurance  In  praesenti,  of  which  the 

of  any  requirement  In   the   by-laws  or 

insurance  agent  makes  a  memorandum. 

temporary  In  Its  nature,  and  intended 

to  take  the  place  of  an  ordinary  policy 

Its  oral    contract  of   Insurance   which 

till  the  same  can  be   Issued.— Norwich 

leaves  nothing-  to  be  done  but  to  issue 

Union  Fire  Ins.  Society  v.  Dalton,   176 

and  deliver  the  policy.  Is  valid.— State 

8.  W.  4B9. 

Kut.  Fire  Ins.  Co.  v.  Taylor,  167  8.  W. 

■4.     The  mere  reauest  of  Insured  to 

«o.     See    28    Cent.    Dig.    Insurance.    1 

Insurance  agents  to  keep  him  protected 

ni-tos. 

may  authorize  them,  without  notice  to 

SB.     A    preliminary   oral   contract   of 

him,   to   cancel   a   binder  In   one   com- 

Insurance  will  bind  the   Insurer. — Aus- 

pany,   and    issue    one   in    another    com- 

tin Fire  Ins,  Co.  v.  Brown.  180  S.  W. 

pany,  If  in  so  doing  they  are  following 

973.     See    28    Cent.    Dig.    Insurance,    1 
!03. 
Where   a   complete    preliminary    oral 

the  custom  of  all  Insurance  offices. — Id. 

133 — Porm    and    Requisites    at    Policy. 

contract  of  insurance  was  entered  into 

(Be.    Cent.    Dig.    Insurance,    §g    803, 

and  the  Insurer  ordered  the  policy  can-  811-18.) 

celled   before    the    Are    without    having 

attempted  to  deliver  It  and  denied  Ha-  95.     Fact    that    description    of    goods 

blllty,    the    oral    contract    controlled. —  contained    In    paper     sent     to     Insured 

Id.  was  not  part  of  policy  did  not  prevent 

Goosle 


24 


FIRE   INSURANCE 


would  not  be  warranties,"  even  though  the  application  provided 
that  it  should  form  a  part  of  the  policy  when  issued."  A  paper 
containing  an  iron-safe  clause  inclosed  in  the  envelope  in  which 
the  policy  on  a  stock  of  goods  was  sent  to  the  insured  was  held  no 
part  of  the  policy .**     (See  Ann.  232.) 

Delivery  and  Acceptance  of  Policy. — A  delivery  of  a  policy  to 
the  broker  or  agent  appointed  by  the  insured  to  procure  it  is  a 
delivery  to  the  insured.100  If  an  iron-safe  clause  is  a  part  of  the 
policy  accepted  by  an  insured  the  fact  that  he  did  not  know  there 
was  to  be  one  in  the  policy  is  immaterial."  An  agent  has  no  au- 
thority to  ratify  an  attempted  contract  and  issue  a  certificate  after 
loss  if  no  binding  contract  has  been  made  up  to  that  time."  If  a 
jury  determines  a  sufficient  contract  has  been  made  a  certificate  is 
not  necessary  to  make  the  insurer  liable." 

Payment  of  Premiums  or  Dues. — "While  the  rate  is  an  element  of 
the  insurance  contract  which  must  be  agreed  on,  yet  where  the 
policy  is  for  one  year  the  approximate  amount  of  the  premium  is 
known,  the  exact  amount  is  a  mere  matter  of  calculation,  and  the 
applicant  agreed  to  pay  whatever  amount  the  premium  should 
be,  the  contract  can  be  enforced.101  And,  though  the  application 
did  not  promise  to  pay  the  premium,  the  obligation  to  pay  is  held 
a  consideration  on  which  the  insurer  could  sue.1"  A  general  agent 
may  give  credit  for  premiums  though  in  violation  of  the  regula- 
tions of  the  insurer.101 


the  making-  of  a  contract  of  insurance, 
where  application  containing-  descrip- 
tion was  made  part  of  policy. — Mer- 
chants' &  Bankers'  Fire  Underwriters 
v.  Brooks,   18S  S.  W.  243. 

134 — Papers  Aooompanying  Poller.  (Sea 
08  Cant.  Dig.  Xnauranoe,  §§  314-317. 
96.    Though  a  policy  of  Insurance  1 

conditioned  that  it  shall  be  void  if  in- 

any  material  fact  regarding  the  sub 
Ject  of  the  contract,  and  though  th 
application  provides  that  It  ahall  forn 
a  part  of  the  policy  upon  the  Isauanc 
of  the  latter.  If  the  policy  contains  n. 
words  of  reference  to  the  appllcatloo 
representations  In  the  application  d< 
not  form  a  part  of  the  policy,  and  ar 
not  warranties. — Queen  Ins.  Co.  o: 
America  v.  May  (Tax.  Civ.  App.)  85 
S.  W.  829. 

97'.  Paper  containing  an  Iron-safe 
clause  Inclosed  In  envelope.  In  which 
policy  on  stock  of  goods,  etc,  was  s« 
to  insured,  held  no  part  of  policy.— 
Merchants'  &  Bankers'  Fire  *  Under- 
writers  v.   Brooks,   1S8   8.   W.    Ht. 


Poller-      {■••    88    Cant.    Mr-    Inaur. 

encs,   SI  819-830.) 

98.     If  no  binding  contract  Is  made 


the  Insurance  c 

lty    to   ratify   an   attempted   i 

and   issue   a   certificate   after   the   loss. 

It  Is  for  the  Jury  to  determine  whether 

a    sufficient    contract    had    been    made; 

and,    if    there    had    been,    a    certificate 

pany  liable.— Blske  v.  Hamburg-Bre- 
men Fire  Ins.  Co.,   (Tex.)   2  S.  W.   368. 

89.  Fsct  that  Insured  did  not  know 
that  there  was  to  be  an  Iron -safe 
Clause  in  policy  would  be  immaterial. 
If  It  was  In  fact  a  part  of  the  policy 
accepted  by  him.— Merchants'  &  Bank- 
ers' Fire  Underwriters  v.  Brooks.  18S 
S.   W.  243. 

100.  A  delivery  of  a  policy  to  the 
broker  or  agent  appointed  by  the  In- 
sured to  procure  It  Is  a  delivery  to 
the  latter. — Holmes  v.  Thomason.  II 
S.  W.   604,   IB   Tex.   Civ.   App.   S89. 


101.     A   general   agent   of  an   tnsur- 

tlon  of  the  rules  and  regulations  of 
his  principal,  may  give  credit  for 
premiums.— State  Mut.  Fire  Ins.  Co.  v. 
Taylor,  157  8  W.  960.  28  Cent.  Dig;. 
Insurance.    II    231-245. 

108.     While   the   rate  la  an   element 
of  the  contract  which  must  be  agreed 
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Validity  of  Policy  in  General. — An  erroneous  belief  that  a  prior 
policy  had  been  terminated  was  held  merely  collateral  and  not  an  es- 
sential element  of  the  contract  evidenced  by  the  new  policy  which 
had  been  procured,  and  the  new  policy  was  valid.108  A  policy  on  a 
■building  described  as  two-story  is  not  avoided  by  the  fact  that 
part  of  it  was  one-story  where  it  appears  that  the  property  was 
insured  as  a  whole,  that  it  was  the  building  in  the  minds  of  the 
parties  and  the  one  intended  to  be  covered  by  the  policy.107  Where 
recovery  is  sought  on  the  ground  that  a  mistake  has  been  made  in 
describing  the  property  it  must  be  alleged  not  only  that  the  mis- 
take has  been  made  but  that  it  was  a  mutual  one.104  A  policy  is 
not  invalidated  because  issued  in  the  name  of  a  firm  after  such  firm 
has  been  dissolved,  the  agent  procuring  and  countersigning  the 
policy  knowing  the  circumstances  and  it  being  merely  a  renewel.108 
In  the  absence  of  misrepresentation  as  to  ownership  the  mere  fact 
that  goods  owned  by  an  individual  are  insured  in  a  firm  name  will 
not  avoid  a  policy;  even  though  the  other  member  of  the  firm  is  a 
clerk  in  the  store.10*  An  absolute  unconditional  policy  issued  by 
a  mutual  company  will  not  be  abrogated  by  the  courts  where 
neither  the  charter  of  the  company  nor  the  statute  prescribe  the 
manner  in  which  it  shall  do  business.1"8 


on,  yet  where  the  policy  Is  for  one 
year  and  the  approximate  amount  of 
the  premium  Is  known,  and  the  exact 
amount  1b  a  mere  matter  of  calcula- 
tion, and  the  applicant  agreed  to  pay 
whatever  amount  the  premium  should 
be.  th«  contract  can  be  enforced. — Id. 
103.  Though  an  application  for  a 
Are  pulley  did  not  promise  to  pay  the 
premium  on  the  delivery  of  the  policy, 
the  obligation  to  pay  the  premium  held 
a  consideration  for  the  policy  on  which 
Insurer  could  sue.— Glnners'  Mut.  Un- 
derwriters of  San  Angel  o,  Tex.,  v. 
Wiley  ft  House,  147  S.  W.  028.  See  28 
Cent.  Dig.  Insurance,  fl  23I-24E.) 

138 — validity    m     Cranaral.       (See    an 
Cent.  Ufa-.  XnnxMaoa,  Si  U4B-M9.) 


104.  'Where  recovery  on  a  lire  In- 
surance policy  Is  sought  on  the  ground 
that  a  mistake  has  been  made  In  de- 
scribing the  property.  It  Is  necessary 
to  allege  and  prove  not  only  that  the 
mistake  has  been  made,  but  that  It 
was  a  mutual  one. — Underwriters'  Fire 
Ass'n.    v.   Henry,   79  S.   W.    1072. 

105.  Where  Insured  erroneously  be- 
lieving that  a  prior  Are  policy  had 
terminated,  procured  a.  new  policy,  the 
erroneous  belief  was  merely  collateral 
and  not  an  essential  element  of  the 
contract  evidenced  by  the  new  policy, 
end  the  new  policy  was  valid. — Na- 
tional Union  Fire  Ins.  Co.  v.  Dorroh, 
131  S.  W.  47fi.  See  28  Cent.  Dig.  In- 
surance,   II    246-249. 

106.  The  fact  that  a  policy  on  prop- 


erty formerly  owned  by  a  firm  waa 
Issued  In  the  name  of  such  Arm,  after 
its  dissolution  by  tbe  death  of  one 
of  the  members  thereof,  does  not  in- 
validate the  policy;  the  agent  who  pro- 
cured the  policy  and  countersigned  It 
knowing  the  circumstances,  and  no  ap- 
plication or  representation  being  made 
In  order  to  procure  the  policy,  which 
was  merely  a  renewal  of  one  Issued 
to  the  firm.— Fire  Ass'n  of  Philadel- 
phia v.  Lanlng  (Tex.  Civ.  App.)  tl 
8.  W.   681. 

10T.  A  policy  of  Are  Insurance  writ- 
ten on  property  described  as  the  "Hotel 
Central,  a  two-story,  metal-roof  build- 
ing," is  not  avoided  by  the  fact  that  a 

it  appears  that  the  property  was  In- 
sured as  a  whole,  and  that  It  waa  the 
building  In  the  minds  of  the  parties, 
and  the  one  Intended  to  be  covered  by 
the  contract  of  Insurance.— Hartford 
Fire  Ino.  Co.  v.  Moore  (Tex.  Civ.  App.) 
it   9.   W.    146. 

108,  Where  neither  the  charter  of  a 
mutual  Insurance  company  nor  the 
statute  under  which  It  was  organized 
prescribes  the  mode  and  manner  In 
which  it  shall  do  business,  an  absolute 
unconditional  policy  Issued  by  the  com- 
pany undertaking  for  a  Axed  premium 
to  insure  property  for  a  stated  sum, 
will  not  be  abrogated  by  the  courts  as 
ultra  vires. — Continental  Fire  Ass'n 
v.  Masonic  Temple  Co.,  62  S.  W.  930, 
28   Tex.  Civ.   App.    129. 

10».  The  mere  fact  that  goods 
owned    by    a    single    Individual    are    ln- 


,  Google 
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Estoppel  as  to  Defects  in  Policy. — An  insurer  is  estopped  from 
using  the  act  of  an  agent  in  incorrectly  reducing  to  writing  a  cor- 
rect statement  of  an  applicant  as  to  description  of  property,  such 
statement  being  signed  by  the  applicant  with  a  warranty  as  to 
its  correctness,  and  being  made  a  part  of  the  policy,  as  a  defense."0 

Presumption  of  Knowledge  of  Contents  of  Policy.— The  rule  is 
that  the  insured  is  presumed  to  know  the  contents  of  his  policy  and 
its  contents  are  obligatory  upon  him."1  Even  if  the  policy  is  de- 
livered to  another,  at  insured's  request,  the  latter  is  chargeable  with 
notice  of  its  provisions,  though  he  did  not  read  it  and  though  when 
so  delivered  it  was  sealed  in  an  envelope.111 

Ratification. — A  repudiation  of  a  policy  after  two  years  is  not 
sufficiently  prompt  where  the  insurer  had  knowledge  during  all 
of  such  time  that  its  agent  had  acted  as  the  agent  of  the  insured 
in  issuing  the  policy.118  Where  a  contract  is  voidable  the  insured 
may  ratify  and  enforce  it  by  bringing  suit  on  it  before  his  premiums 
are  returned.11* 

Reformation. — In  general,  equity  will  reform  a  contract  of  insur- 
ance where  there  has  been  an  innocent  omission  or  insertion  of 
a  material  stipulation,1**  contrary  to  the  intention  of  the  parties, 
the  same  as  any  other  contract.  The  general  rule  is  that  a  policy 
which,  by  reason  of  mutual  mistake,  does  not  embody  the  real  in- 
tention of  the  parties,  may  be  reformed  in  equity,  or  where  the 
court  exercises  the  functions  of  law  and  equity  at  the  same  time,  on 
proper  pleadings,  may  be  reformed  on  a  trial  of  an  action  thereon 
in  which  the  mistake  is  shown. 1M    It  is  held  that  one  suing  on  a 


sured  in  a  firm  name  does  not  avoid 
the  policy  In  the  absence  of  misrep- 
resentation as  to  ownership,  and  the 
fact  that  the  other  member  of  the 
firm  Is  a  clerk  In  the  store  does  not 
affect  the  case. — American  Cent.  Ins- 
Co.  v.  Heath,  «9  8.  W.  336. 

141 — ■Btoppal  or  Wal»er  as  to  Defects 
or    Objection*.       (las    38    Dmt    Us/. 

~l  78,  ssa-sea.) 


110.    Where  an  agent  incorrectly  *a- 


Ing  a  correct 


of 


applicant  as  to  description  of  property 
and  the  application  Is  signed  by  appli- 
cant with  a  warranty  of  Its  correct- 
ness, such  mistaken  description  being 
made  a  part  of  the  policy,  the  company 
is  estopped  from  using  the  act  of  agent 
as  a  defense. — Home  Ins.  A  Banking 
Co.  of  Texas  v.  Lewis,  48  Tex.  622. 


111.  The  insured  Is  presumed  to 
know  the  contents  of  his  policy,  and 
Its  conditions  are  obligatory  upon  him. 
— Oulnn  v.  Phoenix  Ins.  Co.  of  Brook- 
lyn  (Tex.  Civ.  App.)   31  8.  W.  BBS. 


118.  Where  an  insurance  policy  la 
delivered  by  the  agent  of  the  Insurer, 
at  the  request  of  the  Insured,  to  a 
person  designated  by  him.  the  insured 
Is  chargeable  with  notice  of  Its  pro- 
visions though  he  did  not  read  It,  and 
though,  when  so  delivered.  It  was 
sealed  In  an  envelope. — Aetna  Ins.  Co. 
v.  Holcomb  (Tex.  Sup.)  34  S.  W.  916, 
89   Tex.    404. 


113.  Where  for  two  years  before 
the  Insurer  In  a  Ore  policy  repudiated 
the  same,  on  the  ground  that  its  agent 
had  acted  as  agent  for  Insured  In 
Issuing  the  policy,  It  had  knowledge 
of  all  the  facts  on  which  It  relied  for 
repudiation,  the  repudiation  was  not 
sufficiently  prompt.— (Civ.  App.)  Ger- 
man Ins.  Co.  v.  Glbbs,  Wilson  A  Co., 
92  S.  W.  1068,  rehearing  denied  96  S. 
W.   760.     See  S3  Cent.  Dig.  Insurance, 


If  2 


,    264. 


insurance  contract 
nsured,  by  bringing 
before  his  pre- 
miums are  returned,  ratines  It.  and 
may  enforce  It. — Georgia  Home  Ins.  Co. 
v.  City  of  Smithvllle,  49  S.  W.  41!. 
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policy  which  misdescribes  the  location  of  the  property  destroyed, 
need  not,  in  order  to  recover,  first  secure  a  reformation  of  the 
policy;  but  he  may,  in  his  petition,  set  up  the  facts  showing  the 
mistake  and  demand  judgment  for  the  loss.116  In  such  a  case  when 
the  agent  of  the  insurer  stated  on  delivery  of  the  policy  that  it 
was  all  right,  the  insured  was  not  precluded  from  having  the  mis- 
take corrected.  m  Further,  when  the  petition  sets  up  the  facts  in 
regard  to  such  misdescription  it  is  not  had  for  failing  to  pray  for 
a  reformation  of  the  policy,  and  evidence  to  establish  the  mistake 
or  fraud  is  admissible.118  A  policy  returned  to  the  insurer  and 
canceled  is  not  a  subject  of  reformation."1  "Where  the  petition 
alleged  that  by  mutual  mistake  the  policy  failed  to  show  ownership 
of  goods  in  a  consignee,  the  testimony  however,  being  conflicting 
as  to  what  information  had  been  given  the  agent,  and  that  the 
plaintiff  had  accepted  and  retained  the  policy  for  several  months 
and  until  after  loss  without  discovering  the  mistake,  it  was  held 
that  the  plaintiff  could  not  have  the  policy  reformed  and  recover 
thereon.118  (For  factB  held  not  sufficient  to  authorize  the  reforma- 
tion of  "a  policy  see  Ann.  115.) 


luIMM)    ft   MB-S7S.) 

115.  A  policy  named  "P  ft  Bro.,"  a 
firm  composed  of  P  and  a  widow,  as 
(he  Insured — loss.  If  any.  payable  to 
P.  ft  P..  who  paid  the  premiums — 
and  was  Issued  on  an  application  by 
A.  stating  the  title  in  the  property 
In  P.  A  Bro.  signed  "P.  ft  Bro."  The 
property  was  operated  by  "P.  ft  P." 
who  assumed  the  debts  of  "P.  ft  Bro." 
A.  was  to  receive  an  Interest  In  tbe 
property  In  a  certain  event.  Held, 
that  the  testimony  of  A.  that  it  was 
his  Intention  to  Insure  Only  the  in- 
terests of  P.  ft  P.  in  the  property  is 
not  sufficient  to  authorize  the  reforma- 
tion of  the  policy  to  that  effect,  and 
thereby  prevent  a  forfeiture  thereof, 
on  account  of  a  conveyance  by  P.  and 
the  widow  to  a  third  person  of  their 
Interest  in  the  property. — Snow  v.  Na- 
tional Cotton  OH  Co.  (Tex.  Civ.  App.) 
31  S.  W.    177. 

116.  A  complaint  on  &  policy  of  In- 
surance payable  to  W.  on  roods  con- 
signed to  him  to  be  sold  on  commis- 
sion, alleged  that  defendant's  agent, 
being  informed  of  the  facta,  agreed  to 
Insure  the  goods  In  the  name  of  plain- 
tiff as  consignee  of  the  owners,  but 
that,  by  mutual  mistake,  the  policy 
failed  to  show  tbe  ownership  of  the 
consignee.  The  only  evidence  of  such 
mistake  was  plaintiffs  own  testimony, 
contradicted  by  defendant,  that  he  told 
tbe  agent  the  goods  belonged  to  the 
consignor,  and  that  plaintiff  accepted 
and  retained  the  policy  for  several 
months,  and  until  after  loss,  without 
discovering    the    mistake.     Held,    that 


plaintiff  could  not  have  the  policy  re- 
formed, and  recover  thereon . — West- 
chester Fire  Ins.  Co.  v.  Wagner  (Tex. 
Civ.  App.)    SB   S.  W.   114. 

117.  An  Insured  accepted  a  policy 
without  noticing  a  mistake  therein  in 
the  description  of  the  building  In  which 
the  property  sought  to  be  covered  by 
the  policy  was  located.  When  the 
agent  of  the  Insurer  delivered  the 
policy  he  stated  that  It  was  all  right. 
Held,  that  the  Insured  was  not  pre- 
cluded from  having  the  mistake  cor- 
rected.— Aetna  Ins.  Co.  v.  Brannon,  89 
a.  W.   1067. 

IIS.  A  petition,  In  an  action  on  a 
Are  policy  for  a  loss,  which  alleges 
the  contract  as  agreed  to  waa  one  for 
the  Insurance  of  property  i 
certain  building,  and  that  b. 
or  fraud  of  the  agent  of  the  Insurer, 
and  without  the  knowledge  of  the  In- 
sured, the  agreement  was  misstated 
in  the  policy  by  mis  describing  the 
building  In  which  tbe  property  was 
located,  is  not  bad  for  failing  to  pray 
for  a  reformation  of  the  policy,  and 
evidence  to  establish  the  mistake  or 
fraud   is   admissible. — Id. 

lis.  One  suing  on  a  fire  policy 
which  misdescribes  the  building  in 
which  the  property  Insured  was  lo- 
cated need  not,  In  order  to  recover, 
first  secure  a  reformation  of  the  poli- 
cy; but  he  may  in  his  petition  set  up 
the  facts  showing  the  mistake  and  de- 
mand judgment  for  the  loss, — Aetna 
W.   1067. 


ISO. 


jollcy   will   i 


a  reformed  on  the  ground  of  n 

i  Inaertlng  the  name  of  a  wrong  per- 

on    as    owner,    where   the    company's 


FIRE  INSURANCE 


a, — An  agent  may  agree  to  a  modification  of  a  policy 
so  as  to  make  it  apply  to  a  stock  of  goods  which  had  been  trans- 
ferred to  another  building  and  the  act  of  the  insured  in  removing 
such  stock  to  another  building  was  not  a  breach  of  the  policy.11* 
The  modification  is  supported  by  a  consideration  consisting  of  the 
forbearance  of  the  insured  to  demand  a  cancellation  of  the  policy 
and  a  return  of  the  unearned  premium.  The  insurer  could  not  deny 
liability  in  such  a  case  on  the  ground  that  the  writing  delivered  to 
the  insured  covering  the  change  in  the  location,  Was  not  attached 
to  the  policy.1"  "Where  a  tornado  policy  was  written  ojn  a  fire 
policy  blank,  providing  that  it  should  be  void  until  the  premium 
was  paid,  the  fact  that  the  regular  tornado  blank  permitted  post- 
ponement of  payment  until  a  future  day  did  not  warrant  a  reforma- 
tion of  the  contract  so  that  the  provisions  in  the  tornado  blank 
should  govern.1"* 

Renewal. — An  authorized  agent  may  contract  by  parol  for  the 
renewal  of  a  policy  even  though  it  be  stipulated  on  the  face  of  the 
existing  policy  that  it  shall  not  be  renewed  in  that  manner.1*1  An 
agent,  as  denned  in  the  statute  (see  Art.  4961,  Rev.  St.  1914),  who 
has  authority  to  issue  and  deliver  policies,  has  authority  to  bind 


agent    made    no    statement    to    mislead 
Insured  or  throw  them  off  their  guard, 

and    they    held    the   policy    for   eight 

months    without    discovering    the   mis- 
take till  after  the  property  was  burned. 
— Wagner  v.  Westchester  Fire  Ins.  Co., 
IS  S.  W.  49,  reversed  SO  8.  W.  689. 
A  fire  policy,    ni 


J  red.    but    I 


canceled  by  Insurer,  held  not  the  sub- 
ject Of  reformation. — Jefferson  Fire 
Ins.  Co.  Of  Philadelphia,  v.  Greenwood, 
141  S.  W.  SIB.  See  18  Cent.  Dig.  In- 
surance. II  26S-272. 

US — A  policy  which,  by  reason  of 
mutual  mistake  of  the  parties,  does 
not  embody  their  real  Intention,  may 
be  reformed  In  equity,  or  where  the 
court  exercises  the  functions  of  law 
and  equity  at  the  same  time,  on  proper 
pleadings,   may  be  reformed  on  a  trial 


ictloi 


ii  In 


i  the 


— Delaware   Ins.   Co.   of 

Philadelphia   v.    Hill.    117    S.    W.    m. 

Bee  28  Cent.  Dig-.  Insurance,  II  266-S72. 

193.    Equity   will   reform   a  written 

t  of  insurance  where  there  has 


tlon  of  a  material  stipulation  con- 
trary to  the  intention  of  the  parties 
the  same  as  any  other  contract— Home 
Ins.  Co.  A  Banking-  Co.  v.  Lewis.  48 
Tea.    022. 


134.  Where  the  Insurer  in  policy, 
covering  a  stock  of  merchandise  while 
located  In  a  designated  building,  agreed 
In  a  writing  delivered  to  insured  that 


the  policy  should  cover  the  stock  while 
In  another  building,  it  could  not  deny 
liability  on  the  ground  that  the  writing 
was  not  attached  to  the  policy. — Texas 
Nat.  Fire  Ins.  Co.  v.  White,  Blskeney 
&  Fuller  Dry  Goods  Co.,  166  S.  W.  118. 

195.  The  act  of  Insured,  who  pro- 
cured a  Are  policy  on  a  stock  of  mer- 
chandise while  located  In  a  designated 
building,  In  removing  the  stock  to  an- 
other building,  was  not  a  breach  of 
the  policy,  and  an  agent  may  agree 
to  a  modification  of  the  policy  so  as 
to  make  It  apply  to  the  stock  while 
In  the  second  building. — Id.  See  £8 
Cent.  Dig.  Insurance,  I  273. 

Such  modification  Is  supported  by  a 
consideration  consisting  of  the  for- 
bearance of  Insured  to  demand  a  can- 
cellation of  the  policy  and  a  return  of 
the  unearned  premium. — Id. 

ISM.  Plaintiff  procured  from  de- 
fendant's agent  a  tornado  policy  writ- 
ten on  a  Are  Insurance  blank;  the 
word  "Are"  being  erased  and  "tornado" 
substituted.  By  agreement  with  the 
agent,  payment  was  to  be  made  on  the 
1st  of  the  following  month.  The  policy 
provided  that  It  should  be  void  until 
the  premium  was  paid.  Under  a  clause 
In  a  regular  tornado  policy,  the  pay- 
ment could  be  postponed  until  a  fu- 
ture day.  The  fire  blank  was  used  be- 
cause the  agent  had  no  tornado  blanks. 
Neither  of  the  parties  had  seen  a 
tornado  blank.  Held,  Insufficient  to 
warrant  a  reformation  of  the  contract 
so  that  the  provisions  In  the  tornado 
blank  as  to  payment  of  policy  should 
govern. — German  Ins.  Co.  v.  Daniels, 
(Tex.  Civ.  App.)    33   S.  W.   64S. 
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the  company  by  the  re-delivery  of  a  policy  theretofore  canceled.1** 
In  general,  where  a  contract  between  the  insured  and  the  insurer 
is  to  renew  a  policy  and  there  is  no  evidence  introducing  new 
terms,  the  presumption  is  that  the  renewal  is  for  the  same  time, 
terms,  premium,  property  and  with  the  same  insurer.1"  The  re- 
quest to  renew  a  policy  implies  that  the  new  policy  shall  be  simi- 
lar to  the  old.128  The  payment  of  the  premium  is  not  essential  to 
the  validity  of  a  new  contract  to  renew  a  policy."*  In  ascertain- 
ing whether  payment  of  the  premium  was  waived  the  course  of 
dealing  between  the  parties  may  be  looked  to.12*  An  action  may  be 
maintained  on  a  contract  to  renew  a  policy,  where  no  renewal 
policy  is  issued.127  In  case  of  total  loss  the  measure  of  damages 
is  the  autbunt  of  the  old  policy,  in  the  absence  of  evidence  of 
change  in  the  property  insured  or  its  value.12'  Where  the  testimony 
of  the  insured  and  the  insurers  agent  is  conflicting  as  to  the  exist- 
ence of  a  contract  to  renew,  the  jury  is  authorized  to  find  a  con- 
tract to  renew,  as  against  the  objection  that  there  was  no  mutual- 
ity of  agreement.'1*  The  fact  that  the  contract  to  renew  a  policy 
was  entered  into  a  number  of  months  before  the  policy  expired  did 
not  affect  the  validity  of  the  contract.180  (As  to  when  interest,  in 
such  case,  began  to  run  on  the  amount  recovered,  see  Ann.  131.) 


aire  a  renewal  of  the  policy,  the  Jury 
were  authorized  to  And  a  contract  to 
renew  a  a  against  the  objection  that 
there  wan  no  mutuality  of  agreement 
because  Insured  understood  one  thing 
and  the  agent  the  other. — Id. 

13ft'  The  fact  that  a  contract  to  re- 
new a  fire  policy  was  entered  Into  In 
August,  while  the  policy  did  not  ex- 
pire until  the  following  March,  did  not 
affect  the  validity  of  the  contract. — Id. 

131.  In  an  action  on  a  contract  to 
renew  a  Are  policy,  which  made  a  loss 
payable  60  days  after  proof  of  loss,- 
It  appeared  that  the  renewal  policy. 
If  Issued,  would  have  terminated  within 
■0  days  after  the  loss,  and  that  within 
the  60  days  the  Insurer  denied  liability. 
Held,  that  Interest  on  the  amount  re- 
covered by  Insured  did  not  commence 
to  run  until  the  date  of  the  dental  of 
liability. — H. 

13a.  A  company,  through  Its  au- 
I  agent,  may  contract  by  parol 
renewal  of  a  fire  policy,  al- 
it  be  stipulated  on  the  face  of 
(ting  policy  that  tt  shall  ij 


1ML     Where  i 


the 


newal    i 


jther  Insurance  companies 
i  policy  of  insurance,  and 
evidence  Introducing  new 
mptton    Is    that    the 


for 


.  . ,  property,  and  with  the  same 
Insurer,  for  a  request  to  renew  a  policy 
Implies  that  the  new  policy  shall  be 
similar  to  the  old.— Orient  Ins.  Co.  v. 
Wingfield.  108  S.  W.  788.  See  28  Cent. 
Dig.  Insurance,   If   276-291 

1ST.     An   action  may  be  maintained 
on  a  contract   to  renew  a  Are  policy, 
i  renewal  policy  Is  Issued;  and 


in  < 


I   of  t 


damages     Is     the    amount    of    the 
policy.    In    the   absence   of    evlder\ce 
■  i  the  property  Insured,  or 


value. 


—Id. 


t  of  p 


validity  of  a  new -con- 
tract to  renew  a  Are  policy,  fend  In 
ascertaining  whether  payment  of  the 
premium  was  waived  the  course  of 
desllng  between  the  parties  may  be 
looked  to.— Id. 

1£>.  Where,  on  the  Issue  Of  the  ex- 
istence of  a  contract  to  renew  a  fire 
policy  iriBured  testified  that  he  called 
on  the  agent  of  the  Insurer  and  re- 
quested hlra  to  renew  the  policy,  and 
that  the  agent  agreed  so  to  do,  and 
agent  testified  that  he  understood 


Continental  Fire  Ins.  Co..  3  S.  W.  JOs! 
6T  Tex     """ 


133.      An  ager 


Insured   to  i 


•  that  1 


did    i 


pany,  as  defined  by  Rev.  Civ.  St.  1911, 
Art.  4061,  who  has  authority  to  Issue 
and  deliver  policies,  has  authority  to 
bind  his  company  by  the  redelivery 
of  a  policy  theretofore  canceled. — Aus- 
tin Fire  Ins.  Co.  v.  Sayles,  1ST  8.  W. 
272.     28   Cent.  Dig.   Insurance,  II  2T«- 
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(B)  CONSTRUCTION  AND  OPERATION 
Application  of  General  Rules  of  Construction. — Insurance  con- 
tracts are  governed  by  the  name  rules  as  contracts  between  indi- 
viduals.1*8 Where  a  policy  is  capable  of  two  interpretations  equally 
reasonable,  that  construction  most  favorable  to  the  insured  must 
be  adopted,  the  insured  having  prepared  the  obligation  and  chosen 
the  language  used.1*8  ltT  ""  "*  "'  M*  A  substantial  compliance  with 
the  terms  of  the  policy  will  satisfy  the  obligation  of  the  insured,1" 
and  the  construction  will  be  adopted  which  will  tend  to  preserve 
the  protection  afforded  by  its  general  terms.11*  In  all  cases  the  con- 
struction should  be  adopted  which  will  preserve  the  intention  of 
the  parties  after  considering  the  subject-matter  of  the  contract, 
the  business  of  the  parties  and  the  purpose  they  had  in  view.11' 
Conditions  of  forfeiture  must  be  strictly  construed  against  the  in- 
surer.1*9 "'  Where  any  reasonable  construction  can  be  placed  on 
the  provisions  of  a  policy  that  will  prevent  a  forfeiture  that  con- 
struction should  be  adopted.1**  **•  Forfeitures  are  not  favored  in 
law  and  will  not  be  given  effect  unless. the  facts  on  which  they 
depend  bring  the  case  clearly  within  the  terms  of  the  provisions  of 
the  policy  relied  on  to  defeat  recovery.141    An  ambiguity  in  a  policy 

138.  Insurance  cod  tracts  are  gov- 
erned by  the  same  rules  as  contracts 
between  Individuals. — Royal  Ins.  Co.  v. 
Olcasafcl,   ITT  S.  W.  200. 

IS*.  Conditions  of  forfeiture  con- 
tained Id  an  Insurance  policy  must  be 
strictly  construed  as  against  the  com- 
pany.— Dumphy  v.  Commercial  Union 
Assur.  Co.  Limited,  of  London.  1T4 
8.   W.   814. 

140.  Where  a  contract  was  prepared 
by  an  insurance  company  to  express 
the  terms  of  its  own  undertaking.  It 
must  be  construed  moat  favorably  to 
the  assured,  and  a  substantial  com- 
pliance with  such  terms  will  satisfy 
the  obligation. — (Sup.  1911)  Dorroh- 
Kelly  Mercantile  Co.  v.  Orient  Ins.  Co., 
135  S.  W.  1166,  affirming  Judgment 
Orient  Ins.  Co.  v.  Dorroh-Kelly  Mer- 
cantile Co.  (Civ.  App.  1910)  128  8.  W. 
616.  See  18  Cent.  Dig.  Insurance,  II 
291.  294-198. 

141.  Forfeitures  are  not  favored  In 
law,  and  will  not  be  given  effect,  un- 
less the  facts  on  which  they  depend 
bring  the  case  clearly  within  the  terms 
of  the  provisions  of  the  policy  relied 
on  to  defeat  a  recovery. — Norwich 
Union  Fire  Inn.  Society  v.  Cheaney 
Bros..   128   S.  W.   1163. 

1M.  Where  a  policy  Is  capable  of 
two  Interpretations  equally  reasonable, 
that  construction  most  favorable  to  In- 
sured must  be  adopted. — Hartford  Fire 
Ins.  Co.  v.  Dorroh,  lit  B.  W.  44E. 

1*3.  A  forfeiture  clause  In  an  In- 
surance policy  should  be  strictly  con- 
strued.— Western  Assur.  Co.  v.  Htllyer- 
Deutsch-Jarratt  Co.,   167   B.  —    


now.    (■■■  it  era  ess.) 
14*-  AppUoetlon  of  Oeneral  males  of 

Ooastrnotlon.    (Sss  M  Cent.  Sir.  ID- 


IS*.  Where  the  court  can  give  a 
policy  that  construction  which,  while 
preserving  the  protection  given  Insured 
under  its  general  terms,  will,  also  re- 
lieve Insurer  from  the  Increased  haz- 
ard against  which  It  undertook  to  pro- 
vide, such  construction  must  be  adop- 
ted.—(Civ.  App.)  Royal  Ins.  Co.  v. 
Texas  A  O.  Ry.  Co-  11G  S.  W.  117,  writ 
of  error  denied  116  S.  W  46.  101  Tex. 
■At.  See  18  Cent.  Dig.  Insurance.  II 
191,    284-268. 

1S6.  Where  the  language  of  a  fire 
policy  Is  susceptible  of  another  than 
the  literal  construction,  that  will  bs 
adopted  which  Is  most  favorable  to 
Insured  and  which  will  tend  to  pre- 
serve the  protection  afforded  by  Its 
general  terms. — Id. 

ISO.  In  all  oases  that  construction 
of  a  policy  should  be  adopted  which 
will  preserve  the  Intention  of  the 
parties  after  considering  the  subject- 
matter  of  the  contract,  the  business  of 
the  parties,  and  the  purpose  they  had 
In  view. — Id. 

1ST.  Where  the  language  of  an  In- 
demnity contract  Is  susceptible  of  more 
than  one  construction,  that  construc- 
tion, most  favorable  .to  the  party  in- 
demnified should  be  adopted;  the  com- 
pany having  prepared  the  obligation 
and  chosen  the  language  used. — Griffin 
v.  Zuber,  ill  S.  W.  961.  Bee  18  Cent. 
Dig.  insurance.  II  lit,  291-298. 
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must  be  construed  in  favor  of  indemnity  and  against  a  forfeiture.1** 
It  is  competent  for  the  insurer  to  prescribe  the  terms  and  condi- 
tions upon  which  he  will  assume  the  risk,  and  as  long  as  these 
conditions  are  not  in  violation  of  law  or  contrary  to  public  policy, 
they  are  binding  upon  the  insured,  and  any  violation  thereof  by 
him  releases  the  insurer  from  liability,  whether  the  loss  resulted 
from  such  violation  or  not.1"  "Where  the  court  can  give  a  policy 
that  construction  which,  while  preserving  the  protection  given  the 
insured  under  its  general  terms,  will  also  relieve  the  insurer  from 
the  increased  hazard  against  which  it  undertook  to  provide,  such 
a  construction  will  be  adopted.111  So  when  the  written  portion  of 
the  policy  describes  the  property  insured  as  of  a  certain  class  and 
this  would  embrace  a  class  of  articles  which  the  printed  terms  of 
the  policy  term  extra  hazardous  or  specially  hazardous  and  are 
prohibited  thereby,  the  written  will  overcome  the  printed  portions 
of  the  policy  and  the  keeping  of  such  articles  would  not  operate 
as  a  breach  of  the  conditions  of  the  policy- l*B  However,  if  it  be 
shown  that  it  is  usual  to  keep,  as  a  part  of  the  class  insured,  articles  . 
that  are  denominated  extra  hazardous  in  the  printed  conditions  of 
the  policy  then  it  will  be  considered  that  the  printed  prohibitory 
clause  is  overcome  by  the  written  description.1"  To  place  fireworks, 
which  are  termed  in  the  printed  conditions  of  a  policy  extra  haz- 
ardous, in  the  class  of  "family  groceries,'  and  thus  avoid  the  effect 
of  the  printed  conditions,  would  be  unauthorized.1'1 


>  being  a 
i  ambiguity 
;  be  construed  In  favor  of 
indemnity  and  against  a  forfeiture. — 
Home  Mut.  Ins.  Co.  v.  Tomkies,  71  8. 
W.  812. 

146.  A  condition  of  forfeiture  must 
be  construed  against  the  Insurer,  and 
»o  as  to  prevent  a  forfeiture  If  the 
language  used  will  adroit  of  such  a 
construction—  Hartford  Fire  Ins.  Co. 
t.  Walker.  153  S.  W.  S»S.  See  SB  Cent. 
Dig.   Insurance.  I  t»2. 

148.  Where  any  reasonable  construc- 
tion can  be  placed  on  provisions  of  an 
Insurance  policy  that  will  prevent  a 
forfeiture,  that  construction  should 
be  adopted. — Insurance  Co.  of  North 
America  v.  O'Bannon,  170   8.  W.  10EG- 

14V.  The  language  of  an  Insurance 
policy,  being  chosen  by  the  insurance 
company,  should  be  construed  most 
favorably  to  the  Insured. — London  ft 
L.  Fire  Ins.  Co.  v.  Davis,  84  8.  W.  2(0. 

148.  When  a  policy  Is  Inconsistent 
or  ambiguous  In  its  provisions  It  roust 
be  construed  most  favorably  for  the 
assured. — Qoddard  v.  East  Texas  Fire 
Ins.  Co.,  87  Tex.  IB. 

MS.  The  general  rule  is  that  where 
the  written  portion  of  the  policy  de- 
scribes the  property  insured  as  of  a 
certain  class  and  this  would  einbmce 
a  class  of  articles  which  the  printed 


terms  of  the  policy  term  extra  has- 
ardous  or  specially  hazardous  and  are 
prohibited  thereby,  the  written  will 
overcome  the  printed  portion  of  the 
policy  and  the  keeping  of  such  articles 
would  not  operate  as  a  breach  of  the 
conditions  of  the  policy.— 66  Tex.  3*«, 
Georgia  Home  Ins.  Co.  v.  Jacobs. 

ISO,  If  it  be  shown  that  it  is  usual 
to  keep,  as  a  part  of  the  class  Insured, 
articles  that  are  denominated  extra 
hazardous  in  the  printed  conditions  of 
the  policy  then  It  will  be  considered 
that  the  printed  prohibitory  clause 
Is  overcome  by  the  written  descrip- 
tion—Id. 

161.  Fireworks  are  termed  in  the 
printed  conditions  of  the  policy  extra 
hazardous  and  to  place  them  In  the 
class  of  "family  groceries,  wines,  etc." 
and  thus  avoid  the  effect  of  the  printed 
conditions,  would  be  unauthorized.— Id. 

IBS-  "It  is  competent  for  the  In- 
surer to  prescribe  the  terms  and  con- 
ditions upon  which  he  will  assume  tne 
risk,  and  as  long  as  those  conditions 
are  not  In  violation  of  law  or  con- 
trary to  public  policy,  they  are  bind- 
ing and  obligatory  upon  the  assured, 
and  any  violation  thereof  by  him  re- 
leases the  Insurer  from  liability, 
whether  the  loss  resulted  from  such 
violation  or  not." — Georgia  Home  Ins. 
Co.  v.  Jacobs,  S4  Tex.  141. 
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What  Law  Governs.— The  Supreme  Court  held  in  an  early  ease 
that  a  company  electing  to  do  business  in  Texas  under  the  terms 
of  the  statute,  must  be  held  to  have  assented,  as  to  such  business, 
to  be  governed  by  the  laws  of  this  state,  to  have  its  contracts  evi- 
denced by  policies  here  made  complete,  and  here  to  be  enforced 
and  construed  as  would  be  a  like  contract  made  by  a  home  com- 
pany."* 

Slip  Attached  to  Policy. — The  fact  that  a  slip  of  paper  contain- 
ing a  stipulation  is  pinned  to  a  policy  does  not  make  it  a  part  of 
the  policy.1"  It  has  been  held  that  a  slip  of  paper  containing  a 
description  of  the  property,  a  warranty  known  as  the  "iron-safe" 
clause,  and  a  statement  "attached  to  and  forming  part  of  the 
policy,"  pasted  on  a  policy,  made  the  warranty  a  part  of  the 
policy.1"  **■-»■»   • 

Property  Covered  By  Insurance  Against  Fire  or  Other  Cause  of 
Loss — (A)  In  General.— Fire  insurance  covers  gifts.1" 
'  (B)  Description  of  Property — (1)  Real  Property.— Where  an 
applicant  described  his  buildings  and  gave  the  lot  numbers  cor- 
rectly hut  gave  the  wrong  block  number  and  it  was  proven  that  he 
owned  the  lots  and  buildings  as  described  in  another  block  while 


was  a  part  of  the  policy. — Allred  v. 
Hartford  Fire  Ins.  Co.  (Tax.  Civ.  App.) 
37   S.  W.   95. 

ISA.  Where  a  slip  attached  to  an 
Insurance  policy  contained  a  descrip- 
tion of  the  property,  a  stipulation  lhat 
the  insurance  was  subject   t 


have  assented,  as  tc 
be  governed  by  the 


must  be  held  t 


ruch  t 


sines 


of  this 
evidenced  by 
policies  here  made  complete,  and  here 
to  be  enforced,  construed  as  would  be 
a  like  contract  made  by  a  home  com- 
pany.—Queen  Ins.  Co.  v.  Jefferson  Ice 
Co.,   64   Tex.  578. 

160— Matter  on  sCargln  of,  or  Blip  At- 
tacked to,  Poller.  (Be*  38  Cent.  Dig;. 
rjuroxanoa,   M   305-3*7.) 

1M.  A  slip  of  paper  containing-  a 
stipulation  Is  not  a  part  of  an  insur- 
ance policy  merely  because  pinned 
thereon. — Co-operative  Ins.  Ass'n  of 
San  Angelo  v.  Ray,  138  S.  W.  1122.  See 
28  Cent.  Dig.  Insurance,  11  306-307. 

165.  In  the  first  part  of  a  fire  policy 
the   company   agreed   to   insure   plaln- 

"to  the  following  described  property, 
while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to 
wit."  Immediately  following  was 
pasted  a  piece  of  paper  on  which  was 
a  description  of  the  property  insured. 
and  the  amount  for  which  It  was  In- 


nditl. 


.    three-fourt 


mites, 


i    iro 


clause,  and  a  statement  that  it 
was  made  a  part  of  the  policy,  and  the 
policy  contained  the  provision  that  it 

■    t' 

.jati 

.  provided  that  the  conditions 
Of  the  policy  should  apply  to  such  In- 
terest as  should  be  "appended"  to  it, 
the  Iron-safe  clause  was  made  a  part 
of  the  policy,  and  was  a  binding  war- 
ranty on  the  Insured.— Couch  A  Qllli- 
land  v.  Home  Protection  Fire  Ins.  Co., 


;   the 


known  as  the  "Iron-safe  clause."  At 
the  bottom  of  such  paper  was  the  fol- 
lowing statement  signed  by  the  local 
agent:  "Attached  to  and  forming  part 
of  policy."     Held,  that  such  warranty 


73   S.  W.   1077. 
1S7.    Wher.  a  paper  deec 

property    Insured.    _.   ..    r 

the  face  of  policy,  made  the  Insurance 
subject  to  an  Iron-safe  clause  attached 
to  the  policy  In  the  same  manner,  tht 
latter  clause  was  made  a  part  of  the 

ranty. — City  Drug-  Store  v.  Scottish 
Union  &  National  Ins.  Co..  44  S.  W.  31. 

16B— Property     Gnvared    by    Ensuranoe 
Afnlnst  Ira  or  Othsr  Cat 
(A)  In  C 


Milwaukee  Mechanics'  Ins.  Co.  v. 
Frosch,  ISO  S.  W.  *<M>.  See  28  Cent. 
Dig--   Insurance,    II    .138,   352. 
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the  block  given  was  wholly  unimproved  it  was  held  that  there  was 
enough  of  the  description  given  to  correct  the  mistake  in  the  block 
number  by  construction,1'1  and  the  fact  that  the  total  insurance 
permitted  bad  already  been  taken  in  the  correct  block  but  by  a 
party  who  had  forfeited  his  policy  before  the  mistake  was  made 
will  not  vary  the  rule  permitting  the  mistake  to  be  corrected.1** 
The  materiality  in  the  number  of  the  block  to  the  making  of  the 
contract  of  insurance  was  a  question  of  fact  for  the  jury.1"  A  ques- 
tion, "Are  walls  on  sides  and  between  each  tenement  without 
openings!"  which  applicant  had  answered  in  the  affirmative,  was 
held  to  mean  as  to  whether  the  walls  between  each  tenement  had 
openings,  and  not  whether  there  were  openings  in  the  outside  walls 
of  the  building."1 

(2)  Personal  Property. — A  policy  on  household  furniture,  run- 
ning for  three  years,  includes  furniture  acquired  subsequent  to  the 
issuance  of  the  policy.18*  But  it  was  held  in  a  case  where  the  value 
of  the  furniture  far  exceeded  the  amount  of  the  policy  at  the  time 
of  loss  the  policy  would  not  attach  to  new  furniture  purchased  after 
the  policy  was  issued.18*  A  policy  on  a  stock  of  grain  in  a  ware- 
house covers  bran  ;1M  an  iron  safe  in  a  bank  is  furniture  in  a  policy 
insuring  the  banks  furniture;1*1  goods  stored  with  one  are  within  a 
policy  on  goods  held  in  trust  ;***  furniture  and  fixtures  include  light 
fixtures  and  globes,  ceiling  fans,  electric  meters,  mirror  door  and 
wiring  of  a  building;'10  and  a  policy  on  merchandise  consisting  of 
clothing  made  and  in  the  process  of  making,  and  materials  for  the 
same,  embraces  all  goods,  wares,  and  merchandise  on  hand  and 
the  tools  and  implements  of  the  business  as  conducted  by  the  in- 
sured.1"*   But  a  policy  on  the  furniture,  apparatus,  appliances  and 

183— OH  Description  of  Fropsrty.  (•••  lea.     A     fire     policy      on      stock      of 

SB  Gent-  IMf.  Xnsuianos,  55  339-346.)  "grain"  In  a  warehouse  covers  "bran." 
— German    Fire    Ins.    Co.    of    Peoria,    v. 

159.     An       Insurance       policy       upon  Walker,    148    S.   W.    106.      See    28   Cent. 

household  and  kitchen  furniture,  which  Dig-.   Insurance,  }{   339-346. 

«"s    to    run    for    three    years.    Includes  183.     A    policy    on    furniture    whose 

Furniture    acquired    subsequent    to    the  value   far  exceeds   the   amount    of    the 

Issuance  of  the  policy. — Delaware   Ins.  policy  at  the  time  of  the  loss  does  not 

Co.   v.    'Wallace.    160    s.    w.    1130,    28  attach  to  new  furniture  purchased  by 

Cent.  Dig.   Insurance.  II  338-353.  insured  after  the  policy  was  Issued. — 

ISO.     A   policy  "on   merchandise   con-  Phoenix    Ins.    Co.    v.    Dunn    (Tex.    Civ. 

slating   of    clothing-   made    and    In   pro-  App.)   41  S.  W.  109. 

cess    of     making,    and    materials    for  194.     A  policy  covered  specified  con- 

■ame."  embraces  all  goods,  wares,  and  tents    of    a    saloon,    "and    such    other 

merchandise  on  hand  and  the  tools  and  furniture  and   fixtures  as   is   usual   to 

Implements    of    the    business    as    con-  saloons."  and  provided  that  the  policy 

ducted  by  insured.— Oklahoma  Fire  Ins.  should    be    void    if    the   subject    of    In- 

Co.  v.   HcKey,   1S2   S.  W.    440.  surance  should  be  Incumbered  by  Mort- 

181.    The   Insured   grave   an   affirm  a-  gage.      After    the    policy    was   issued, 

tlve  answer   to  the   following  question  the   Insured   bought  a   safe   to   be   used 

In  the  application:     "Are  walls  on  sides  in  their  business,  and  gave  a  mortgage 

and    between    each    tenement    without  thereon.     Held,   that  the  safe   was  not 

openings?"  Held,  that  the  question  was  covered    by    the    policy,    and    therefore 

u  to  whether  the  walls  between  each  the  mortgage  did  not  avoid  it. — Morlar- 

teoement      had      openings,      and      not  ty   v.   United   States  Fire   Ins.   Co.,   48 

whether    there   were   openings    in    the  S.  W.   132,  19  Tex  Civ.  App.   669. 

outside  walls  of  the  building. — Phoenix  IN.    An    iron    safe   contained    In    a 

In*.  Co.  v.  Padgltt.  42  8.  W.  800.  bank  was  "furniture"  within  a  policy 
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material  incidental  to  a  dental  office  does  not  include  dental 
books, f*  nor  will  a  fire  policy  cover  either  electrotype  plates,  from 
which  pictures  of  the  articles  insured  were  reproduced,  or  a  travel- 
ing salesman's  trunk.""  "Where  a  policy  insured  so  many  railroad 
stock  cars  at  so  much  per  car  and  provided  that  all  losses  on  rolling 
stock  should  be  settled  by  the  rules  of  the  Master  Car  Builders'  As- 
sociation it  was  held  that  such  provision  did  not  exclude  cars  which 
were  not  in  good  repair,  although  the  evidence  showed  the  ears 
lost  were  so  out  of  repair  as  not  to  be  interchangeable  under  the 
Master  Car  Builders'  rules.1"  A  policy  covering  specified  contents, 
furniture  and  fixtures  of  a  saloon  but  providing  the  policy  should 
be  void  if  the  subject  of  insurance  should  be  incumbered  by  a 
mortgage  was  held  not  to  include  a  safe  bought  after  the  policy 
was  issued  and  which  was  mortgaged,  such  policy  therefore  not 
being  avoided  by  the  mortgage.1" 

(0)  Description  of  Location. — A  policy  issued  to  a  railroad  com. 
pany,  which  covered  in  general  terms  all  cotton  on  or  in  depots, 
platforms,  or  grounds  adjacent  thereto  and  in  transit,  but  which 
provided  that  cotton  in  open  cars  was  not  covered,  insured  cotton 
on  a  stationary  flat  car  placed  on  a  spur  track  adjacent  to  a  depot 


issuing  the  bank'*  furniture  and  fli- 
tu  res  .—Mecca  Fire  Ins.  Co.  (Mut.)  of 
Waco  v.  First  State  Bank  of  Hamlin, 
136  S.  W.   108!. 

1M.  A  Ore  poller  lield  not  to  cover 
either  electrotype  plates,  from  which 
picture*  of  the  articles  Insured  were 
reproduced,  or  a  traveling  salesman'! 
trunk. — Agricultural  Ins.  Co.  V.  Collins. 
ITS  S,  W.   1110. 

197.  A  policy  Insured,  among  other 
things,  "2B3  stock  cars;  rate  per  car, 
1126."  The  Insured  owned  but  2S3 
stock  cars  Insured  at  that  rate,  In- 
cluding the  ones  burned.  At  the  Ume 
the  policy  was  Issued,  the  cars  lost 
were  so  out  of  repair  as  not  to  be 
Interchangeable  under  the  master  car 
builders'  rules,  and  ware  standing  on 
storage  tracks,  where  they  remained 
until  the  (Ire.  They  were  worth  (ISO 
each.  The  policy  provided  that  all 
losses  on  rolling  stock  should  be  set- 
tled In  accordance  with  the  rules  of 
the  Master  Car  Builders'  Association. 
Held,  that  such  provision  did  not  ex- 
clude cars  which  were  not  In  good  re- 
pair, and  that  these  cars  were  Included 
by     the    policy. — Philadelphia    Under  - 

-     i  v.  Ft.  Worth  A  D.  C.  Ry.  Co., 


71   E 


.  119. 


chairs,  gas  apparatus,  pictures,  paint- 
ings, 'Instruments,  appliances,  and  ma- 
terial Incidental  to  a  dental  office," 
does  not  Include  dental  books. — Ameri- 
can Fire  Ins.  Co.  v.  Bell,  75  S.  W,  III. 
ie».  Goods  stored  with  one  are- 
within  the  Insurance  policy  taken  out 


by  him  on  goods  "held  In  trust." — 
Southern  Cold  Storage  A  Produce  Co. 
v.  A.  F.  Dec  h  man  A  Co..  TS  8.  W.  64E. 

170.  "Furniture"  and  "fixtures,"  as 
used  In  a  fire  Insurance  policy.  Include 
light  fixtures  and  globes,  celling  fans, 
electric  meters,  mirror  door,  and  wir- 
ing of  a  building.— Fire  Ass'n  of  Phil- 
adelphia v.   Powell.    188   8.   W.    47. 

171.  Where  applicant  described  his 
property  as  two  story  frame  dwellings 
on  lots  11,  14.  and  16  In  block  num- 
ber 80>  and  It  was  proven  that  be  own- 
ed lots  corresponding  in  number  on 
block  number  *0»  on  which  were  sit- 
uated buildings  belonging  to  applicant 
of  the  description  given,  while  block 
309  was  wholly  unimproved,  It  was 
held  that  there  was  enough  of  the  de- 
scription which  waa  true  to  correct 
the  mistake  in  the  number  of  the 
block,  by  construction,  if  open  to  cor- 
rection at  all. — Home  Insurance  A 
Banking  Co.    of  Texas   v.    Lewis,    48 

Tex.    622. 

ITS.  The  fact  that  the  rules  of  the 
company  prevented  It  from  taking  a 
risk  of  over  13000  on  one  block  and 
that  amount  had  already  been  taken 
on  block  number  400.  but  In  favor  of 
a  party  who  had  forfeited  his  policy 
by  removal  before  the  mistake  In  the 
new  policy  was  made  will  not  vary  the 
rule  which  would  permit  the  mistake 
to  be  corrected.  The  materiality  In 
the  number  of  the  block  to  the  making 
of  the  contract  of  Insurance  was  a 
question  of  fact  for  the  Jury. — Home 
Ins.  A  Banking  Co.  of  Texas  v.  Lewis, 
48  Tex.  822. 
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to  remain  there  about  twelve  hours,  though  it  was  subsequently  to 
be  transported  on  the  car.11*  Where  a  carrier's  bill  of  lading  for 
cotton  exempted  it  from  loss  by  fire  and  such  carrier  placed  the 
cotton  in  the  yards  of  a  compress  company  where  it  was  destroyed 
by  fire  the  carrier  was  entitled  to  recover  on  a  policy  insuring  it 
against  loss  by  fire  on  cotton  for  which  it  had  issued  bills  of 
lading  and  "for  which  it  shall  be  liable,"  while  in  compress  yards; 
the  words  quoted  referring  to  liability  in  general.175  Cotton  for 
which  bills  of  lading  are  issued  by  a  carrier  while  in  possession  of 
a  compress  company,  to  which  it  has  been  delivered  by  the  shipper 
for  transportation  over  such  carrier's  line,  and  which  is  marked 
as  the  cotton  described  in  the  bills,  is  covered  by  a  policy  insur- 
ing cotton  consigned  to  the  compress  company  by  the  carrier.17* 

Amount  of  Insurance — Valued  Policies, — A  policy  is  not  a  valued 
policy  where  it  does  not  indicate  an  intention  on  the  part  of  the 
insurer  to  value  the  risk  and  loss.1"* 

Commencement  of  Risk. — Where  an  insurance  risk  is  by  contract 
to  begin  with  the  deposit  of  a  letter  in  the  postoffice  such  an  ar- 
rangement must  be  construed  to  mean  a  proper  deposit  of  such  let- 
ter and  in  a  manner  to  insure  its  delivery. 1M  The  risk  begins  only 
after  the  letter  is  stamped,  as  evidence  that  it  is  post  paid.1" 


in.  A  poller  issued  to  a  railroad 
company,  which  covered  In  general 
terms  all  cotton  en  or  in  depots,  plat- 
forma,  or  grounds  adjacent  thereto, 
and  In  transit,  but  which  provided  that 
cotton  Id  open  cars  was  not  covered, 
insured  cotton  on  a  stationary  flat  oar 
placed  on  a  spur  track  adjacent  to  a 
depot  to  remain  there  about  twelve 
hours,  though  the  cotton  was  subse- 
quently to  be  transported  on  the  car, 
since  the  "open  care"  referred  to 
meant  cats  of  that  description  com- 
monly used  for  transportation,  as  the 
company  sought  to  relieve  Itself  from 
the  Increased  hazard  Incident  to  the 
transportation  of  cotton  on  open  cars 
due  to  sparks  from  locomotives  in 
actual  transportation,  and  since  the 
words  "in  transit"  meant  In  course  of 
pausing  from  point  to  point. — <Civ. 
App.)  Royal  Ins.  Co.  v.  Texas  A  G.  Ry. 
Co..  HE  a  W.  117,  writ  of  error  dented 
111  S  W.  46,  101  Tex.  108. 

174.  Cotton  for  which  bills  of  lad- 
Ing  are  Issued  by  a  carrier  while  In 
possession  of  a  compress  company  to 
which  it  has  been  delivered  by  the 
shipper  for  transportation  over  such 
carrier's  line,  and  which  Is  marked 
as  the  cotton  described  In  the  bills.  Is 
covered  by  a  policy  Insuring  cotton 
consigned  to  the  compress  company  by 
the  carrier. — Missouri.  K.  st  T.  Ry.  Co. 
T.  Union  Ins.  Co.,  89  8.  W.  976. 


ITS.  A  carrier  whose  bills  of  lading 
for  cotton  exempted  It  from  liability 
for  loss  by  fire  placed  the  cotton  In 
the  yards  of  a  compress  company, 
where  It  was  destroyed  by  accidental 
Are.  Held,  that  the  carrier  was  en- 
titled to  recover  on  a  policy  insuring 
It  against  loss  by  Are  on  cotton  for 
which  It  had  Issued  bills  of  lading, 
"and  for  which  they  [It]  shall  be  lia- 
ble," while  In  compress  yards;  the 
words  quoted  referring  to  liability  In 
general. — Oermanla  Ins.  Co.  v.  Ander- 
son,  40   B.  W.  200. 


176a,  Where  a  policy  did  not  Indi- 
cate an  Intention  on  the  part'  of  the 
insurer  to  value  the  risk  and  loss.  It 
was  not  a  "valued  policy." — Delaware 
Ins.  Co.  of  Philadelphia  v.  Hill,  127 
,8.  W.  1S8.  See  28  Cent,  Dig.  Insur- 
ance,  II   BSD.  300. 


risk  is  by  con- 
tract between  the  parties  to  be  affect- 
ed, to  begin  from  the  deposit  of  a  let- 
ter In  the  postofrlce.  such  an  arrange- 
ment must  be  construed  to  mean  the 
proper  deposit  of  such  a  letter  and  In 
a  manner  to  assure  its  delivery,  and 
the  risk  begins  only  after  letter  is 
stamped,  as  evidence  that  it  la  post 
paid. — Blake  v.  Hamburg-Bremen  Fire 
Inn.   Co.,   07   Tex.    ISO. 
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Term  and  Duration  of  the  Risk — (A)  In  General. — If  an  insured 
made  an  agreement  with  the  agent  to  continue  a  policy  in  force, 
after  having  received  notice  of  instructions  to  the  agent  to  cancel 
it,  such  an  agreement  would  not  bind  the  insurer.1" 

(B)  Term  Fixed  By  Policy. — When  a  policy  provides  that  it  may 
be  terminated  at  will  by  *he  insurer  it  is  avoided  from  the  time 
the  insured  receives  notice  from  a  local  agent  that  the  insurer's 
instructions  are  that  it  will  no  longer  be  bound."*  The  instruction 
to  the  agent  to  cancel  the  policy  is,  when  communicated  to  the  in- 
sured, as  effective  (is  the  most  express  notice.178 

Entire  or  Severable  Contract. — In  general  where  a  policy  covers 
a  honse,  furniture  and  merchandise,  it  is  divisible.190  A  policy 
covering  a  house  and  furniture,  each  to  a  specific  amount  is  divis- 
ible, bo  that  a  breach  of  warranty  as  to  either  the  house  or  the 
furniture  will  not  affect  the  insurance  on  the  remainder  of  the 
property.17*  1B0  1BI  1M  1M  1M  "*  1S*  »»•  And  it  is  further  held,  that 
where  a  policy  covers  many  articles  of  furniture,  one  of  which  is 
mortgaged  contrary  to  the  provisions  of  the  policy,  the  insurance 
is  invalidated  as  to  that  article  alone.)M 


premium 


177.  If,  after  Insured  received  no- 
tice of  the  Instructions  to  the  a^ent 
to  cancel  the  policy,  be  had  made  an 
agreement  with  the  agent  to  continue 
the  policy  In  force,  such  an  agree- 
ment would  not  be  binding  on  the 
company  .—.Springfield  F.  ft  M.  Ins.  Co. 
v.   WcKlnnon  A  Call,  69  Tex.  GOT. 


ITS.  When  an  insurance  policy  pro- 
vides that  the  Insurance  may  be  term- 
inated at  any  time  by  the  company  It 
la  avoided  from  the  time  the  Insured 
receives  notice  from  the  local  agent 
that  the  company's  Instructions  are 
that  It  would  no  longer  be  liable.  The 
direction  to  the  agent  to  cancel  the 
policy  was,  when  communicated  to  the 
assured,  as  effective  as  would  have 
been  the  moat  express  notice  that  the 
policy  had  been  terminated.  Spring- 
Held  F.  &  M.  Ins.  Co.  v.  McKlnnon  A 
Call,  G9  Tex.  GOT. 


■evsrsbls  Contract. 

179.  Where  a  policy  Insured  a  build- 
ing and  furniture  each  for  a  separate 
amount,  the  right  of  the  Insured  to 
recover  for  loss  of  the  building  was 
not  affected  by  breach  of  his  warranty 
In  respect  to  the  unconditional  owner- 
ship of  the  furniture. — Georgia  Home 
Ins.  Co.  v.  Brady  <Tox.  Civ.  App.)  41 
S.  W,  G13. 

ISO.     A    policy    Issued    for   a    gross 


v ere d  store  fixtures,  furnl- 
stock  of  goods,  for  specific 
sums  each,  and  provided  that  Insured 
should  make  an  Inventory  of  the  stock, 
and  keep  a  correct  set  of  books  of 
purchases  and  sales,  and  lock  such 
Inventory  and  books  In  a  fireproof  safe 
at  night.  Held,  that  the  policy  was 
divisible,  and  hence  violation  of  an 
Inventory  and  iron  safe  clause  did  not 
preclude  a  recovery  for  the  lose  of  fix- 
tures and  furniture. — Sun  Mut.  Ins. 
Co.  v.  Tafts,  60  8.  W.  180,  20  Tex.  Civ. 
App.   147. 

181.  A  contract  of  Insurance  upon 
a  house  In  a  certain  amount,  and  upon 
household  furniture  In  another  amount, 
Is  divisible,  ao  that  the  procurement 
of  additional  Insurance  upon  the  per- 
sonal property  did  not  affect  the  valid- 
ity of  the  Insurance  upon  the  house. — 
Aetna  Ins.  Co.  v.  Dancer,  181  S.  W. 
722. 

IBS.  Policy  covering  house  and  fur- 
niture each  to  a  specific  amount  held 
divisible,  so  that  a  breach  of  warranty 
as  to  either  the  house  or  the  ' 
would  not  affect  the  lnsuran 
remainder  of  the  property.— 


183. 


ioI!cy  c 


arlnf 


..  .  'sonal  property,  separately  val- 
ued. Is  not  avoided  as  to  the  personal 
property,  though  the  building  Is  on 
leased  ground,  by  a  clause  that  the 
■'entire  policy  shall  be  void  If  the  sub- 
ject of  Insurance  be  a  building  on 
ground  not  owned  by  the  Insured  In 
fee  simple." — Home  Ins.  Co.  of  New 
Orleans    v.    Smith,    32    8.    W.    240. 

184.  Where  a  policy  of  Are  lnsur. 
anca  covers  many  articles  Of  furniture, 
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PREMIUMS,  DUES  AND  ASSESSMENTS 

Unlawful  to  Accept  Rebates — Statutory  Regulations. — Any  per- 
son knowingly  accepting  from  any  insurance  company  or  agent  any 
rebate  of  premium  payable  on  a  poliey  or  any  special  advantage 
or  valuable  consideration  not  specified  in  the  policy  is  subject  to  a 
fine  or  imprisonment.     (Art.  4897,  Rev.  St.  1914.) 

Company  to  Furnish  Policy  Holder  With  Analysis  of  Bate— Stat- 
utory Regulation. — When  a  policy  of  fire  insurance  is  issued  the 
insurer  must  furnish  the  insured  with  a  written  or  printed  analysis 
of  the  rate  or  premium  charged  for  such  policy.  (Art.  4888,  Rev. 
St.  1914.) 

As  to  Collection  of  Premiums — Statutory  Regulations.— The  stat- 
ute does  not  regulate  the  collection  of  premiums  hut  each  company 
is  permitted  to  make  such  regulations  as  it  may  deem  just  in  regard 
to  this  matter.    No  good  bona  fide  extension  of  credit  is  to  be  con- 


one  of  which  Is  mortgaged  contrary  to 
the  provisions  of  the  policy,  the  Insur- 
ance Is  Invalidated  as  to  that  article 
alone. — German  Ins.  Co.  v.  Luckett 
(Tex.  Civ.  App.)  14  3.  W.  ITS;  11  Tex. 
Civ.  App.   189. 

186.  Under  Rev.  St.  1S96,  Art.  3089. 
providing  that  a  Are  Insurance  policy, 
in  case  of  total  loss,  shall  be  deemed 
to  be  a.  liquidated  demand  for  the  full 
amount  of  the  policy,  but  that  this 
■hall  not  apply  Id  the  ease  of  personal 
property,  a  policy  Insuring  plaintiffs 
dwelling  house  and  household  furni- 
ture in  separate  amounts  Is  divisible; 
and  a  false  affidavit,  made  by  the 
plaintiff,  aa  to  the  value  of  the  per- 
sonal property  destroyed,  will  not 
avoid  the  entire  policy,  under  a  clause 
providing  that  the  policy  shall  be  void 
in  the  case  of  false  swearing  by  the 
insured  touching  the  subject  of  insur- 
ance, either  before  or  after  loss,  but 
only  such  portion  of  the  policy  as  re- 
lates to  the  personal  property. — Sulli- 
van v.  Hartford  Fire  Ins.  Co.  (Tea. 
Sup.)    3K  S.  W.  13.  89  Tex.   365. 

187.  A  policy  of  Are  Insurance,  part- 
ly on  real  property  and  partly  on  per- 
sonalty. Is  divisible;  and  where  there 
was  no  fraud  or  misrepresentation  In 
procuring  the  policy,  and  that  portion 
on  the  real  estate  Is  not  avoided  by 
any    other   defenses   set   up,    the  policy 


Ins.  Co.   (Tex.  Civ.  App.)   33  S.  W.  656; 
)9ame   v.    Lancashire    Ins.   Co. — Id. 

189.  In  an  action  on  a  Are  policy 
covering  a  building  and  personal  prop- 
erly therein,  and  providing  that,  If  the 
interest  of  the  assured  be  other  than  • 
sole  ownership,  the  policy  should  be 
void,  where  It  appeared  that  insured 
owned  all  of  the  building,  but  only 
part  of  the  personalty,  and  the  ap- 
plication stated  that  he  waa  sole 
owner  of  both,  It  was  error  to  render 
Judgment  for  plain  tin"  for  the  value 
of  the  personal  property,  since  the 
policy  Is  divisible,  and,  aa  to  such 
property.  Is  void. — Springfield  Fire  A 
Marine  Ins.  Co.  v.  Green  (Tex.  Civ. 
App.)    36   8.  W.    143. 

100.  Where  an  Insurance  policy  cov- 
ers a  house,  furniture  and  merchandise 
It  Is  divisible.— Georgia  Home  Ins.  Co. 
v.  McKinley  (Tex.  Civ.  App.)    8T  S.  W. 


RllQUHl,    SUBS    AID   ASSEBf- 


sssoclated  them- 


181.    Banks  which  > 

selves  with  a 
cotton  and   executed   a  written   agree- 
ment   In    the    Arm    name    to    pay    pre- 


erty.    by    i 


!    false 


real  p 


In  regard  to  the  personalty  destro; 
—Sullivan  v.  Hartford  Fire  Ins. 
(Tex.  Civ.  App.)   34  S.  W.  999. 

isa.  Though  a  failure  to  com 
with  the  iron-safe  clause  forfeits 
poUcy  so  far  as  It  covers  a  stock 
goods.   It   does   not  necessarily   f 

erts,  Willis  ft  Taylor  Co.  ■ 


Ihip    ( 


s  dlsl 


t  from  the 


i   storehouse. — Rob- 


In  Itself  ultra  vires. — Dexter  v.  First 
Guaranty  State  Bank,  180  S.  W.  1172. 
18a.  Banks  which  formed  a  part- 
nership to  deal  In  cotton  with  a  natural 
person,  who  In  the  name  of  the  firm 
procured  Insurance  on  cotton  purchased 
by  the  Arm,  were  liable  upon  an  Im- 
plied  contract   for  premiums. — "" 


1 
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stmed  as  a  discrimination  or  in  violation  of  the  law.  (Art.  4898, 
Rev.  St.  1914.) 

The  State  Insurance  Commission  Law  Not  to  Apply  to  Certain 
Companies — Statutory  Regulations. — The  state  Insurance  Commis- 
sion Act  does  not  apply  to  purely  mutual  or  to  purely  profit-sharing 
fire  insurance  companies,  incorporated  or  unincorporated  under  the 
laws  of  this  state,  and  carried  on  by  members  thereof  solely  for  the 
protection  of  their  property  and  not  for  profit ;  nor  to  purely  co- 
operative inter  insurance  and  reciprocal  exchange  carried  on  by 
the  members  thereof  solely  for  the  protection  of  their  property  and 
not  for  profit.     (Art.  4902,  Rev.  St.  1914.) 

Payment  of  Premium.— Banks  which  associated  themselves  to- 
gether with  a  natural  person  to  deal  in  cotton  and  executed  a  writ- 
ten agreement  in  the  firm  name  to  pay  premiums  for  insurance 
thereon,  are  liable  on  such  agreement,  since  the  insurance  agree- 
ment was  distinct  from  the  partnership  agreement  and  was  not 
in  itself  ultra  vires."1  1M  Where,  after  a  partial  loss  the  full  amount 
of  the  premium  was  deducted  from  the  amount  awarded  insured, 
including  the  premium  due  on  a  part  of  the  property  which  was 
not  destroyed,  the  insured  bad  a  paid-up  policy  on  such  undestroyed 
property  for  the  time  covered  by  the  premium.1** 

Premium  Notes. — There  is  full  consideration  for  premium  notes 
when  the  agent  pays  the  money  to  the  insurer  and  takes  the  in- 
sured's notes  therefor,  though  the  company  was  in  fact  insolvent 
and  was  soon  after  placed  in  the  hands  of  a  receiver.1*4 

ASSIGNMENT  OR  OTHER  TRANSFER 
OF  POLICY 

■Assignability  of  Policies. — A  policy  of  insurance  is  such  an  in- 
strument in  writing  as  may  be  assigned  and  on  which  the  assignee 
may  maintain  an  action  in  his  own  name,1"  1M 

113.     Where  full  amount  of  premium      a.  receiver. — Hudson  v.  Compere,  (1  S. 
was    deducted    from   amount   awarded      W.  289,  S4  Tex.  148. 
Insured,  Including-  the  premium  due  on 

a  warehouse  which  waa  not  destroyed,  llnomn  OS  OTOa  TXAJTfJ. 
iheured  had  a  paid-up  poller  on  ware-  TBS  OT  TOXOOT.      (m  18 

house,   for  time  covered   by   premium.  CTO.  831.) 

— Merchants'   &  Bankers'   Fire   Under- 
writers  v.  Brooke.   188   S.  W.   241. 


IBS    Fraiulmii  or  Deposit   »ot«- 

1M.  Under  Rev.  St  1886,  Art.  308, 
19*.  Where  an  Insurance  agent,  permitting  the  obligee  of  any  written 
pursuant  to  an  agreement  with  the  in-  Instrument  not  negotiable  by  the  law 
sured.  issued  a  policy,  and  paid  the  merchant  to  asalgn  his  Interest  there- 
premium  to  the  Insurance  company.  In.  Insurance  policies  are  assignable  In 
and  took  the  notes  of  the  Insured  the  same  manner  as  other  choscs  In  ac- 
therefor,  the  transaction,  was  in  effect,  tlon. — Prentice  v.  Security  Ins.  Co.,  1G1 
a  loan  by  the  agent  to  the  Insured,  S.  W.  926.  See  28  Cent.  Dig.  Insur- 
and  there  waa  therefore  full  consldera-  ance.  488. 

tlon   for   the   notes,   though   the   com-  188.    A  policy  of  Insurance  is  such 

pany   was  then    In   fact   Insolvent,  and  an   Instrument    In    writing   as    may    be 
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Consent  of  Insurer. — Where  the  insured  has  the  right  under  the 
policy  to  transfer  it  as  collateral  security  the  refusal  of  the  insurer 
to  allow  a  clause  to  be  attached  making  loss  payable  to  another 
person  does  not  affect  his  right.1"  A  local  agent  who  wrote  and 
countersigned  a  policy,  received  the  premium  and  delivered  the 
policy  had  apparent  authority  to  transfer  the  insurance  in  case 
of  a  transfer  of  the  property.1*9  When  the  time  for  which  the 
premium  has  been  paid  has  not  expired  there  is  a  sufficient  consid- 
eration for  the  insurer's  consent  to  the  transfer.1"  The  consent  of 
the  insurer  to  the  transfer  of  a  policy  to  a  purchaser  of  the  prop- 
erty inures  to  the  benefit  of  a  co-owner,  though  his  name  be  not 
expressly  mentioned.800 

Bights  and  Liabilities  of  Assignee — (A)  In  General. — When 
policies  are  endorsed  to  a  mortgagee  as  its  interest  might  appear, 
such  mortgagee  has  an  interest  in  the  policies  of  which  it  could  not 
be  deprived  by  the  owner  and  insurers  in  canceling  such  endorse- 
ment and  making  new  policies  to  the  owner  without  the  mortgagee's 
consent. J<"  An  assignee  who  knows  the  policy  has  never  been  de- 
livered and  accepted  and  the  premiums  have  not  been  paid  is  not 
entitled  to  recover.101 

(B)  Transfer  as  Collateral  Security.— The  Supreme  Court  held 
in  an  early  case  that  if  the  assignor  has  an  equitable  interest  in  a 


may  maintain  an  action  In  his  own 
name. — East  Texas  Fire  Ins."  Co.  v.  J. 
M.  Coffee,  61  To*.  287. 


197.  Where  the  Insured  had  the 
right  under"  his  policy  to  transfer  It  as 
collateral  security,  the  subsequent  act 
of  the  Insurance  company  In  refusing 
to  allow  a  clause  to  be  attached  mak- 
ing loss  payable  to  another  person  did 
not  affect  such  right. — Scottish -Union 
&  National  Ins.  Co.  v.  Andrews  &  Mat- 
thews, 8  a  S.  W.  4 18. 

1ML  The  time  for  which  premium 
was  paid  for  a  policy  not  having  ex- 
pired when  consent  to  transfer  thereof 
was  given,  there  was  a  sufficient  con- 
sideration for  the  company's  consent 
to  the  transfer,  though  It  might  have 
Insisted  on  forfeiture  of  the  policy  for 
previous  transfer  of  the  property. — 
North  British  &  Mercantile  Ins.  Co.  v. 
Gunter  (Tex.  Civ.  App.)  36  S.  W.  T15; 
12  Tex.  Civ.  App.  688. 

ID.  Local  agenta  of  an  Insurance 
company  who  wrote  the  policy  sued 
on  on  one  of  the  company's  blank 
forms,  wblch  provided  on  Its  face  that 
It  should  not  be  valid  until  counter- 
signed by  the  company's  duly  author- 
lied  ag*ent  at  the  place  of  Issuance. 
such  agent  having  counter  signed  the 
policy,  received  the  premium,  and  de- 
livered It  to  assured,  had  apparent  au- 
thority to  transfer  the  Insurance  In 
case  of  a   transfer  of  the  property. — 


Delaware  Ins.  Co.  of  Philadelphia  v. 
Hill.  127  S.  W.  283.  See  28  Cent.  Dig. 
Insurance  19  476-77. 

aoo.  The  consent  of  the  Insurer  to 
the  transfer  of  a  Are  policy  to  a  pur- 
chaser of  the  property  Insures  to  the 
benefit  of  a  co-owner,  though  his  name 
be  not  expressly  mentioned. — Palatine 
Ins.  Co.  v.  Boyd.  60  S.  W.  843. 


slgne*.    (A)     In. 

Oast.  XHjr.  Xnsuxanoe,  §§  488-4M,  494. 

Mil.  Assignee  of  policy  of  Are  In- 
surance, knowing  that  the  delivery  of 
the  policy  was  unauthorized,  that  It 
had  never  been  accepted  by  the  insur- 
ed, and  that  on  failure  to  pay  pre- 
miums It  was  automatically  canceled, 
held  not  entitled  to  recover.— Polk  v. 
State  Mut.  Fire  Ins.  Co.,  161  S.  W. 
1126.  See  28  Cent.  Dig.  Insurance,  !! 
488.  494. 

Sua.  Where  Are  insurance  policies 
were  endorsed  payable  to  a  mortgagee 
as  Its  Interest  might  appear,  sucn 
mortgage  had  an  Interest  In  the  poli- 
cies, of  which  It  could  not  be  deprived 
by  acts  Of  the  owner  and  Insurers  in 
canceling  such  endorsement  and  mak- 
ing new  policies  to  the  owner  without 
Its  consent.  Judgment  Delaware  Ins. 
Co.  v.  Security  Co.  (Civ.  app.  1900), 
6+  8.  W.  916,  reversed. — Security  Co.  v. 
Panhandle  Nat.  Bank,  67  S.  W.  22;  93 
Tex.  676. 
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claim  he  may  be  a  proper  party  to  the  suit  but  he  cannot  pros- 
ecute as  sole  plaintiff.*0*  The  assignment  of  a  policy  after  loss, 
passes  the  legal  title  and  clothes  the  assignee  with  the  sole  power 
to  sue  on  it.10*  He  is,  however,  bound  to  allow  every  discount  and 
defense  which  it  would  have  been  subject  to  in  the  hands  of  the 
previous  owner  before  notice  of  the  assignment  was  given  to  the 
insurer.100  The  fact  that  the  policy  was  collateral  security  for  debt 
does  not  change  the  rule.""  (For  evidence  as  to  the  real  assignee 
of  an  insurance  policy  see  Ann.  205.) 

CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OF  POLICY 


When  a  Policy  Hay  Be  Canceled. — By  agreement  between  the 
parties,  a  policy  may  be  canceled  at  any  time  before  loss,  independ- 
ent of  the  terms  of  the  policy.'0* 

Bight  of  Insurer  to  Cancel. — When  a  policy  provides  it  may  be 
canceled  on  return  of  the  unearned  premium  actually  paid,  the  pro- 
vision must  be  carried  out  even  though  the  insured  gave  his  notes 
to  the  agent  who  paid  the  premium  in  cash."*  A  mortgagee  may 
waive  an  extension  of  time  for  his  benefit  in  case  of  cancellation  as 
provided  in  the  policy.*01 


The    aaslgnmer, 


policy, 

after  a  Iobb,  passes  the  legal  title  to 
It.  and  clothes  the  assignee  with  the 
sole  power  to  sue  upon  it,  he,  however, 
being  bound  to  allow  every  discount 
and  defense,  against  which  It  would 
have  been  subject  In  the  hands  of  the 
previous  owner  before  notice  of  the 
asslgnement  waa  given  to  the  company. 
That  It  was  a  collateral  security  for 
a  debt  does  not  change  the  rule. — East 
Texas  Fire  Ins.  Co.  v.  Coffee,  81  Tex. 
2ST. 

804.  If  assignor  has  any  equitable 
Interest  In  the  claim  he  may  be  a  prop- 
er party  to  the  suit,  but  he  cannot 
prosecute  as  aole  plaintiff. — East  Tex- 
as Fire  Ina.  Co.  v.  Coffee,  61  Tex.  187. 

aofl.    The   court   properly   permitted 

plain  tiff  a  to  show  that  when  L.,  to 
whom  the  policy  was  assigned,  pur- 
chased an  Interest  In  the  Insured  prop- 
erty in  hie  own  name,  and  by  a  writ- 
ten contract,  he  In  fact  purchased  it  as 
agent,  and  for  the  benefit  of  his  part- 
ner, and  that  the  Arm  of  L.  &  Co.  there- 
after owned  the  Insured  property,  as 
alleced  In  the  petition.  Such  evidence 
did  not  change  the  writ" 
Niagara  Ins.  Co.  v.  Lee,  (Tex.; 
W.  10*1. 


OAJf  CELL  ATIOar,      BV» 

iianoinnra,  o»  i 

or  fouot.    («n  is  era  bu.> 

US— When  a  Poller/  May  Be  Canceled. 

BOS.  A  policy  of  tire  Insurance  may 
be  canceled  at  any  time  before  loss,  by 
agreement  between  the  parties,  Inde- 
pendent Of  the  terms  of  the  policy. — 
Westchester  Fire  Ins.  Co.  v.   McMlnn, 


W  Cent.  Dig;.  Xnsnranoa,  SI  +98,  4».) 

thorlzlng   the 

the  unearned  premium  actually  paid 
was  Issued  by  an  agent,  who  took  notes 
for  the  premium,  which  he  paid  to  the 
company  In  cash,  retaining  the  mites 
as  his  individual  property.  Held,  that 
the  company  could  cancel  the  policy 
only  on  returning  the  entire  unearned 
premium.  Judgment  (Civ.  App.  1888) 
1*  S.  W.  £71,  affirmed. — Phoenix  Assur. 
Co.  of  London  v.  Hunger  Improved 
Cotton-Mach.  Mfg.  Co.,  49  S.  W.  22J. 
92  Tex.  297. 

BOS.  Where  a  fire  policy  provided 
for  an  extension  of  time  for  the  ben- 
efit of  the  mortgagee  In  case  of  can- 
cellation, the  mortgagee  may  waive 
that  provision  for  his  benefit. — Glens 
Falls  Ins.  Co.  v.  Walker,  1«8  6.  W.  1*2. 
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Notice  to  Caned. — Where  the  policy  provides  for  notice  to  the 
mortgagee  before  cancellation,  a.  cancellation  is  not  binding  on  such 
mortgagee  where  no  such  notice  is  given.209 

Repayment  of  Unearned  Premium  on  Cancellation. — A  legal  tender 
of  the  unearned  premium  is  essential  to  a  valid  cancellation  under 
a  provision  of  a  policy  authorizing  cancellation  and  providing  that 
the  unearned  premium  should  be  returned. S12  In  such  a  ease  the 
retention  by  the  insured  of  an  express  money  order  mailed  by  the 
insurer  with  notice  of  cancellation,  until  after-  the  fire  is  not  a 
waiver  of  the  insured's  right  under  the  policy  to  receive  a  legal 
tender  of  the  unearned  premium.""  Where  a  poljcy  provides  for 
five  days  notice  before  canceling  and  a  return  of  the  unearned 
premium  the  notice  without  the  premium  does  not  cancel  the  obli- 
gation of  the  policy.21*  In  a  case  where  the  policy  is  canceled  by 
agreement  the  immediate  payment  of  the  unearned  premium  may 
uot  be  required  to  make  the  cancellation  valid.211  An  insured  who, 
desiring  bis  policy  canceled  pro  rata,  connived  with  the  agent  so 
that  his  name  did  not  appear  and  the  agent  canceled  the  policy, 
signed  the  insured's  name  to  the  receipt  for  the  unearned  premium 
and  sent  the  policy  in,  could  not  claim  that  the  cancellation  was 
unauthorized,  afterwards,  because  the  unearned  premium  was  not 
returned  to  him  at  the  time  of  cancellation  for  he  had  waived  the 
payment  of  such  unearned  premium  as  a  prerequisite  to  cancella- 
tion.110 


Before  the  unearned  premium  was  sent 
to  Insured  the  property  which  had  been 
covered  by  the  policy  was  burned. 
Held,  that  Insured  could  not  be  heard 
to  claim  that  the  cancellation  whs  un- 
authorized and  without  effect  because 
the  unearned  premium  was  not  return- 
ed to  him  at  the  time  of  the  cancalla- 
tlon.  but  that  Insured  had  waived  the 
payment  of  the  unearned  premium  as 
prerequisite  to  cancellation. — Hagley 
Lumber  Co.  v.  Insurance  Co.  of  North 
America.  94  8.  W.  186. 

811.  On  cancellation  of  a  policy  of 
fire  insurance  at  any  time  before  loss, 
by  agreement  between  the  parties.  In- 
dependent of  the  terms  of  the  policy, 
Immediate  payment  of  the  unearned 
premium  may  not  be  required  In  order 
to  make  cancellation  valid. — West- 
chester  Fire    Ins.    Co.    v.    MTcMlnn,    188 


should  be  returned,  held,  that  a  legal 
tender  of  the  unearned  premium  whh 
essential  to  a  valid  can  eel  latl  on  .—Nia- 
gara Fire  Ins.  Co.  v.  Mitchell,  184  8. 
W.  919.  See  28  Cent  Dig.  Insurance, 
IS    509-512. 

S13.  The  retention  by  an  Insured  of 
an  express  money  order  mailed  to  him 
by  the  company  for  unearned  pre- 
miums, with  a  notice  of  cancellation. 


309.  Under  provisions  of  f 
aru-e  policy,  cancellation  held 
Ing  upon  thi 
was  payable 
cancellation 
Liverpool,    London   A   Olobe 


18S  £ 


.   181. 


i  CaJicaUation.      (Bob  28  Cent.   nig. 


that  it  might  be 
quest  of  Insured  o 
giving  five  days'  i 

was  canceled  at  the  request  oi  insures 
the  company  should  retain  the  cus- 
tomary short  rate,  while  if  It  was  can- 
celed by  the  company  It  should  retain 
only  a  pro  rata  premium.  Desiring-  to 
have  the  policy  canceled.  Insured  ar- 
ranged with  the  agent,  who  procured 
the  policy,  that  the  agent  should  can- 
cel It  without  the  name  of  the  Insured 
appearing  In  the  transaction,  In  order 
that  only  the  pro  rata  premium  should 
be  retained  by  the  company.  The  agent 
canceled  the  policy,  signed  the  name 
of  Insured  to  the  receipt  for  unearned 
premium,  and  sent  the  policy  to  the 
insurer    from    whom    it    was    obtained. 
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Acts  Constituting  Cancellation.— It  was  held  not  error  to  find 
that  a  policy  had  in  fact  been  canceled  when  the  insurer  sent  a 
notice  of  cancellation  and  a  draft  for  the  unearned  premium  which 
were  received  by  the  insured  who,  however,  did  not  return  the 
policy  or  cash  the  draft  for  some  trivial  reason  of  his  own*"  The 
insurer  should  immediately  return  a  premium  if  it  wishes  to  avoid 
a  contract,  on  discovery  that  the  agent  who  procured  and  signed 
the  policy  was  also  the  beneficiary,  as  well  as  repudiate  the  act 
of  the  agent.*1'  (For  facts  showing  that  certain  assigned  policies 
constituted  valid  and  existing  insurance  see  Ann.  215.) 

Validity  of  Cancellation. — A  cancellation  of  a  policy  was  held 
ineffective  where  the  mortgagee  consented  to  it  solely  on  faith  of 
the  unintentional  misrepresentation  by  the  agent  that  the  policy 
was  avoided,  by  the  institution  of  foreclosure  proceedings,  under  a 
clause  which  he  incorrectly  stated  was  in  the  policy.*" 


until  after  a  Are.  when  It  waa  returned 
by  the  insured's  attorney,  he  having 
previously  refused  a  check,  and  de- 
manded money,  held  not  a  waiver  by 
the  Insured  of  bis  right  under  the  pol- 
icy to  receive  a  legal  tender  of  the 
unearned  premium. — Id. 

914.  Under  the  clause  of  an  Insur- 
ance policy  providing  that  the  com- 
pany may  cancel  It  on  Ave  day's  notice, 
and  that  the  Insured  shall  be  entitled 
to  a  return  of  the  unearned  premium, 
notice  of  cancellation  by  the  company, 
where  there  has  been  no  payment  or 
tender  back  of  the  unearned  premium, 
dcea  not  cancel  its  obllgatlona  under 
the  policy. — Hartford  Fire  Ins.  Co.  v. 
Cameron,  4G  8.  W.  15S,  18  Tex.  Civ. 
App.   2ST. 


HIS.  An  agent,  representing  the  sev- 
eral companies  Insurers  of  plaintiff's 
property,  under  Instructions  from 
them,  want  to  plaintiff  to  cancel  the 
policies.  Plaintiff  told  him  that  they 
were  transferred  as  security  to  two  of 
his  creditors,  and  declined  to  accept 
the  unearned  premiums.  The  agent 
thereupon  mailed  drafts  for  the  aame 
to  said  creditors,  and  one  draft  wag 
accepted  and  paid.  The  other  was  de- 
clined by  the  creditor,  on  the  ground 
>  that  the  Are  had  already  occurred.  It 
appeared  tbat  this  creditor  had  recov- 
ered Judgment  on  the  policies  involved, 
and  the  Insurers  had  also  compromised 
With  plaintiff  for  bis  interest  In  them. 
Held,  that  these  policies  constituted 
"valid  and  existing  Insurance,"  within 
the  prohibitory  condition  of  a  policy 
taken  out  by  plaintiff  the  day  of  his 
talk  with  the  agent. — Bast  Texas  Fire 
Ins.  Co.  v.  Fllppin,  (Tex.  Civ.  App.} 
IX  8.  W.  &S0,  *  Tex.  Civ.  App.  67*. 

SIS.    One   thoroughly   familiar   with 
the  Insurance  business  received  a  let- 


ter containing  a  draft  for  the  amount 
of  the  premium  on  the  unexpired  pol- 
icy, and  stating  that  the  policy  had 
been  canceled.  The  letter  further  di- 
rected him  to  sign  the  cancellation  re- 
ceipt on  the  back  of  the  policy,  and  re- 
turn the  aame.  and  informed  him  that 
another  policy.  In  a  different  company, 
had  been  written  by  the  canceling 
agent,  which  was  being  bold  for  ap- 
proval. The  draft  was  not  cashed, 
and  the  policy  was  not  returned,  but 
the  holder  testified  that  after  receiv- 
ing this  letter  he  was  In  doubt  as  to 
the'  amount  of  Insurance  then  carried 
on  his  property,  and  endeavored  to  ob- 
tain additional  Insurance  elsewhere. 
Held,  that  It  was  not  error  to  And  that 
the  policy  had  been  In  fact  canceled, 
and  was  so  treated  by  the  Insurer. — 
Idmpasas  Hotel  A  Park  Co.  v.  Home 
Ins.  Co.,  43  a.  W.  1081,  IT  Tex.  Civ. 
App.  61 6. 

SIT,  When  the  premium  on  an  In- 
surance policy  Is  received  by  the  com- 
pany. If  It  wishes  to  avoid  the  contract 
It  should,  on  discovery  that  the  agent 
who  procured  and  signed  the  policy 
waa  also  the  beneflclary.  repudiate  his 
set  as  agent,  and  tender  back  the  pre- 
mium.— Hanover  Fire  Ins.  Co.  v. 
Shrader  (Tex.  Civ.  App.)  81  8.  W.  1100. 
11  Tex.  Ctv.  App.  266. 


IIS.  A  cancellation  of  a  Are  policy 
upon  mortgaged  property  held  Inef- 
fective as  to  the  mortgagee,  who  con- 
sented to  the  cancellation  solely  on 
faith  of  the  unintentional  misrepresen- 
tation by  the  agent  of  the  insurer  that 
the  policy  was  avoided  by  the  Institu- 
tion of  foreclosure  proceedings,  under 
a  clause  which  he  Incorrectly  stated 
was  In  the  policy. — Qlens  Falls  Ins. 
Co.  v.  Walker,  1«  8.  W  "" 


ogk 
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Evidence  of  Cancellation. — (For  facta  sustaining  a  verdict  that 
a  policy  was  not  canceled  by  mutual  consent  see  Ann.  219.) 

Repayment  and  Recovery  of  Premiums. — In  an  early  case  it  was 
held  that  the  insurer  need  not  offer  to  return  the  premiums  paid 
before  insisting  upon  the  invalidity  of  the  policy  by  reason  of 
breach  of  condition.1*1  The  repayment  of  the  proper  proportion  of 
the  premiums  was,  unless  waived,  essential  to  a  valid  cancellation 
under  a  provision  of  the  policy  authorizing  cancellation  and  pro- 
viding that  the  unearned  premium  should  be  returned."0 

Rescission  By  Agreement  of  Parties.— A  policy  may  be  canceled 
by  mutual  consent,  regardless  of  the  provisions  of  a  policy  as  to 
cancellation.*" 

AVOIDANCE  OF  THE  POLICY  FOR  MISREPRE- 
SENTATION, FRAUD,  OR  BREACH  OF  WAR- 
RANTY OR  CONDITION 

Misrepresentations  Shall  Not  Constitute  Defense,  Unless  Shown — 
Statutory  Regulations. — Any  provision  in  a  policy  which  provides 
that  the  same  is  void  or  voidable  if  any  misrepresentations  or  false 
statements  be  made  in  proofs  of  loss  or  of  death,  shall  be  of  no 
effect.  Snch  provisions  shall  not  constitute  any  defense  unless  it 
is  shown  upon  the  trial  that  the  false  statements  made  in  snch 
proofs  of  loss  were  fraudulently  made  and  misrepresented  a  fact 
material  to  the  question  of  the  liability  of  the  insurer  upon  the 
contract  sued  on  and  that  such  insurer  was  thereby  misled  and 
caused  to  waive  or  lose  some  valid  defense  to  the  policy.  (Art. 
4949,  Rev.  St.  1914.) 

Breach  or  Violation  By  Insured  of  Policy  on  Personal  Property 
Is  Not  a  Defense,  When— Statutory  Regulations.  -No  breach  or 
violation  by  the  insured  of  any  of  the  warranties,  conditions  or 
provisions  of  any  fire  insurance  policy,  contract  of  insurance,  op 
application  therefor,  upon  personal  property,  shall  render  void  the 

l    valid    cancellation.— 
.   Austin    Fire    Ins.   Co., 
See  2S  Cent.  Dig.  In- 
e  held  to  sustain  a  vei-        aurance,  11184.   621-630. 
diet  that  a  lire  Insurance  policy  was 

Dot    canceled     by    mutual     consent. —  SSI.    The  company  need  not  oiler  to 

(liens  Fall!  Ins.  Co.  v.  Walker,    1ST  B.        return  premiums  paid  on  a  policy   be- 

W.  1036.  fore   insisting   upon   Its   Invalidity   by 

*  reason     of     breach     of     conditions. — 

■  II    sUvaj»isni  and  —  oevery  of  Pre-       Phoenix  Ins.  Co.  v.  Willie  (Tex.)   •  8. 

ninmi    or  Nd   Up   Tabu   on   Sox.      W..  826. 

raador.     <Ree    as   Coat,    Mr.   Xarar. 

as—,  H  1M,  «*%.) 

•JO.     Under  a  provision  of  poUcy  au- 
thorizing    cancellation     and    providing  892.     Regardless  of  the  provisions  of 

that  the  unearned  portion  of  the  pre-  a  policy  as  to  cancellation,   the  policy 

mlum   should   be   returned,   held   that,  may  be  cancelled  by  mutual  consent. — 

unless   waived,   the  repayment   of  the  Polemanakoa  v.  Austin  Fire  Ine.   Co.. 

proper  proportion  of  the  premium  was  ISO  S.  W.  11S4. 
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policy  or  contract,  or  constitute  a  defense  to  a  suit  for  loss  thereon, 
unless  such  breach  or  violation  contributed  to  bring  about  the 
destruction  of  the  property.  (Art.  4874a,  Rev.  St.  1914.)  This 
provision  in  no  way  affects  Article  4874,  Rev.  St.  1914,  in  so  far 
as  it  relates  to  fire  insurance  policies  upon  real  or  mixed  property. 
(Art.  4874b,  Rev.  St.  1914.) 

No  Defense  Based  Upon  Misrepresentation  Valid,  Unless — Stat- 
utory Regulations. — No  defense  based  upon  misrepresentations  made 
in  the  applications  for  or  in  securing  a  contract  of  insurance,  shall 
be  valid,  unless  the  defendant  shall  show  on  the  trial  that,  within 
a  reasonable  time  after  discovering  the  falsity  of  such  misrepre- 
sentations so  made,  it  gave  notice  to  the  insured  or  to  the  bene- 
ficiaries under  said  contract,  that  it  refused  to  be  bound  by  such 
contract  or  policy.  Ninety  days  is  defined  as  a  reasonable  time. 
It  is  provided  further  that  this  article  shall  not  be  construed  to 
render  available  any  immaterial  misrepresentation,  nor  to  in  any 
wise  affect  Article  4947.    (Art.  4948,  Rev.  St.  1914.) 

Grounds  of  Avoidance  in  General  (A)  Statutory  Provisions 
Case  Law.-  -  -Articles  4874a  and  4874b  of  the  Revised  Civil  Statutes 
of  1914,  relating  to  warranties  in  policies,  the  breach  of  which  do  not 
contribute  to  a  loss,  have  been  held  unconstitutional.221  Article  3096 
of  the  Revised  Statutes  of  1895,  providing  that  any  provision  of  any 
contract  of  insurance  declaring  that  answers  or  statements  in  the 
application  or  contract,  if  untrue  or  false,  shall  render  the  contract 
void,  shall  be  of  no  effect  and  be  no  defense  in  a  suit  upon  the  eon- 
tract,  unless  it  is  shown  on  the  trial  that  the  misrepresentation  was 
material  to  the  risk  or  actually  contributed  to  the  event  upon  which 
the  policy  became  payable,  such  question  to  be  one  of  fact,  was  held 
to  cover  every  kind  and  class  of  insurance  and  was  not  limited  to  life 
insurance.***  This  article  was  further  held  to  apply  only  where  there 
are  misrepresentations  by  the  insured  either  in  the  application  or 
in  the  policy  itself  and  doeB  not  apply  to  a  provision  in  the  policy 

avoedajtos  or  m  pouci  rom     v 

KniKBnUGSBMTATIOH,      I11VI,         p 
— I  1RS10I   OT   WAJULAYTT   OB  ll 

(8ES   IB   OTC.    BTT.)  or    statements    In    the    application    or 

contract,  If  untrue  or  false,  shall  ren- 
al. (A)  Statu-  der  the  contract  void,  shall  be  of  no 
>  98  Cent.  Dig1.  effect,  and  be  no  defense  In  a  suit  upon 
the  contract,  unless  It  Is  shown  on  the 
trial  that  the  misrepresentation  was 
983.  Acts  ltd  lies,  c  10E  (Vernon's  material  to  the  risk,  or  actually  con- 
Saylee'  Aon.  Civ.  St.  1914.  Arts.  4ST4B,  tributed  to  the  event  upon  which  the 
4£74b,  concerning  warranties  In  fire  In-  policy  became  payable,  which  question 
surance  policy  the  breach  of  which  do  shall  be  a  question  of  fact  for  the 
not  contribute  to  a  loss,  held  constltu-  court  or  Jury  trying-  the  ease.  Held, 
tlonal. — McPherson  v.  Camden  Fire  that  the  language  of  article  309Saa  ln- 
Ins.   Co.,    186   S.  W.   1065.  dlcates   that   It   was   the   Intent  of  the 

Legislature  that  It  should  cover  every 
89.4.  Bev.  St.  189B.  tit.  Eg,  relating  kind  and  class  of  Insurance,  and  was 
to  the  subject  of  Insurance,  comprises  not  limited  to  life  Insurance. — Scottish 
four  chapters,  and  by  Oen.  Laws  1B0B,  Union  A  National  Ins.  Co.  v.  Wade,  117 
C.  69.  a  separate  chapter  was  added  S.  W.  1188.  See  18  Cent.  Dig.  Insur- 
emb  racing    a    number    of    articles,    of      ance,  I  ESS. 
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making  it  void  if  the  property  be  or  become  incumbered  by  a  chat- 
tel mortgage,  there  being  no  representation  made  by  the  Insured. "" 
(See  Ann.  309,  311.) 

(B)  Materiality — Misrepresentation  Must  Be  Material  to  Avoid 
Contract — Statutory  angulations. — Any  provision  in  any  contract 
or  policy  of  insurance  issued  or  contracted  for  in  this  state,  which 
provides  that  the  answers  or  statements  made  in  the  application 
for  such  contract,  or  in  the  contract  of  insurance,  if  untrue  or  false, 
shall  render  the  contract  or  policy  void  or  voidable,  shall  be  of  no 
effect,  and  shall  not  constitute  any  defense  to  any  suit  brought 
upon  snch  contract,  unless  it  be  shown  upon  the  trial  thereof  that 
the  matter  or  thing  misrepresented  was  material  to  the  risk  or 
actually  contributed  to  the  contingency  or  event  on  which  said 
policy  became  dne  and  payable,  and  whether  it  was  material  and 
so  contributed  in  any  case  shall  be  a  question  of  fact  to  be  deter- 
mined by  the  court  or  jury  trying  such  case.  (Art.  4947,  Rev.  St. 
1914.) 

(a)  Case  Law. — A  misrepresentation  "material  to  the  risk"  has 
been  defined  to  be  one  concerning  a  fact  which  would  induce  the 
insurer  to  decline  the  insurance  or  to  charge  a  higher  premium."' 
In  an  early  case  it  was  held  that  a  clause  in  a  policy  that  the  entire 
policy  shall  be  void  if  the  insured  conceals  or  misrepresents  any 
material  facts  or  circumstances  causes  other  statements  in  the  ap- 
plication to  operate  as  representations  only,  though  they  are  suf- 
ficient in  themselves  to  constitute  warranties.  "T  (See  Ann.  309- 
311.)  A  statement  in  a  policy  that  a  corporation  had  earned  cer- 
tain dividends  is  not  material  to  the  risk."** 

(0)  Effect  of  Misrepresentations, — It  has  been  held  that  where 
the  insured  unintentionally  made  a  false  statement,  which,  if  in- 
ns. Rev.  St.  1896.  Art.  S099aa  (ad-  to  risk"  la  one  concerning  a  fact  which 
tied  by  Gen.  Laws  190!.  p.  94).  pro-  would  Induce  the  Insurer  to  decline 
rides  thai  any  provision  In  any  con-  the  Insurance  or  to  charge  a  higher 
tract  or  policy  of  insurance  that  the  premium.— St.  Paul  Fire  ft  Marine  Ina. 
answers  or  statements  made  In  the  ap-  Co.  V.  Huff,  ITS  8.  W.  TSG. 
plication  or  in   the  contract,   if  false, 

■hall  render  the  contract  or  policy  void  S9B*.    Under  Rev.   St.  I   1947,  state- 

oi  voidable,  shall  be  of  no  effect,  and  meat  In  policy  Indemnifying  against 
ahaU  not  be  a  defenae  to  a  salt  on  the  Ions  of  dividends  from  burning  of  cor- 
con  tract,  unless  It  be  shown  on  the  p oration  plant,  that  for  three  years 
trial  thereof  that  the  matter  repre-  the  corporation  had  earned  dividends 
seated  was  material  to  the  risk,  etc  of  EG  to  80  per  cent.  Held,  not  ma- 
Held,  that  while  the  act  relates  to  Are.  terlal  to  the  risk,  so  that  Its  falsity 
as  well  as  life,  policies,  It  applies  only  waa  no  defense. — Liverpool  &  London 
where  there  are  misrepresentation*  by  A  Globe  Ins.  Co.  v.  Lester,  ITS  S.  W. 
Insured,  either  In  the  application  or  In  S03. 
the  policy  itself,  and  does  not  apply  to 

a    provision    In    the    policy    making-    It  flB7.     A   clause  In   a  Are   policy  that 

void  If  the  property  be  or  become  In-  the  entire  policy  shall  be  void  If  the 
cumbered  by  a  chattel  mortgage;  there  Insured  conceals  or  misrepresents  any 
being  no  representation  made  by  In-  materia!  facts  or  circumstances  causes 
sured. — Hartford  Fire  Ins.  Co.  v.  other  statements  In  the  application  to 
Wright,  13G  8.  W.  »SS.  operate  as  representations  only,  though 

they    are    sufficient    In    them  gel  vo 


a-?2.  JEEf'S!?'"'^^*"?*!^  constitute  warranties.— Dele  ware  Ins. 
Co.  v.  Harris,  61  S.  W.  897,  2S  Tax.  Civ. 
App.   637. 
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tentionally  made,  would  have  avoided  the  policy,  the  fact  that  he 
had  failed  to  use  due  diligence  to  ascertain  the  truth  does  not  avoid 
the  policy.*11  "Where  a  policy  provided  that  the  insurer  should 
only  be  liable  for  a  certain  portion  of  the  actual  loss,  in  the  absence 
of  actual  fraud,  false  representations  as  to*  the  valne  of  goods  in- 
sured and  the  time  of  the  last  inventory  are  immaterial.11*  The 
falsity  of  representations  will  not  avoid  an  indemnity  policy  where 
the  insurer  would  have  issued  the  policy  had  it  known  the  truth  and 
was  not  influenced  by  the  representations  made.*"1 

(D)  Fraud  or  False  Swearing  in  Obtaining  Insurance. — An  is- 
sue of  false  swearing  was  not  raised  within  a  clause  voiding  the 
policy  for  fraud  or  false  swearing  where  the  insured  testified  that 
an  inventory  of  the  stock  insured  had  been  made  and  shown  the 
agent  and  the  agent's  testimony  was  directly  contradictory.140 

Warranties — Definition.— No  technical  words  or  form  of  expres- 
sion are  necessary  to  constitute  a  warranty.8"  Words  of  affirmation 
or  statements  imputing  conditions  or  undertakings  on  the  part  of 
the  insured,  relating  to  the  risk  or  affecting  its  character  and  ex- 
tent, upon  which  it  must  be  inferred  the  insurer  contracted,  will 
ordinarily  be  construed  and  held  to  be  a  warranty. iaa  To  consti- 
tute any  statement  or  promise  of  the  insured  a  warranty  it  must  be 
made  a  part  of  the  policy,  either  by  appearing  in  the  body  of  the 
instrument  or  by  a  proper  reference  in  the  policy  to  some  other 
paper  in  which  it  is  to  be  found. m  It  is  in  the  nature  of  a  condi- 
tion precedent  and  must  form  part  of  the  contract  between  the 
parties.111  When  there  is  doubt  as  to  the  intention  of  the  parties 
to  treat  a  paper  as  part  of  the  policy,  the  courts  give  the  benefit 

it»«o&— BtMt  of 
■  (In  88  Cent  Die. 
BO.) 

83S.     Where     the     insured     unlnten-  S30.      Insured    testified    that    an    io- 

tlonally  made  a  false  statement,  which.  ventory  of  the  stock  Insured  had  been 

If     intentionally      made,     would      have  made  and  entered  in  a  book  which  was 

avoided  the  policy,  the  fact  that  he  bad  shown   to  Insurer's  agent.     The  agent 

failed  to  use  due  diligence  to  ascertain  testified  that  Insured  told  him  that  no 

the  truth  does  not  avoid  the  policy. —  Inventory   had   been   taken,   and   there 

Phoenix   Ins.    Co.   v.    Swann,    41    S.    W.  was  none  in  the  book  when  It  was  first 

611.  handed  to  him.     Held,  not  to  raise  an 

SSt.    Where  the  policy  provides  that  1**u|"  ot  **""*  "w,**rln*'  w«nlt1/  c1?"™ 

the  Insurer  shall  bV  liable  only  for  a  Y°  dln*   the   policy   for   any   fraud    or 

certain  portion  of  the  actual  loss,  false  ,al"    -wearing    by    Insured    as    to    the 

recantations  a.  to  the  valued  the  ¥°?^U%BU£A^™M^  In,?*  C?'  v" 

goods  insured  and  the  time  of  the  last  ™*  B0  3-  W"  I8°-  !0  T«-  Clv   *PP- 
Inventory   are   Immaterial,   In   the  ab- 
sence    of    actual    fraud. — Liverpool    & 
London  &  Qlobe  Ins.  Co.  v.  Stern.  29 
S.  W.    67S. 

BBSs.     Where  an  Insurer  would  have 

Issued   an    Indemnity    policy    knowing-  B31.     To  constitute  any  statement  or 

the  truth  as  to  the  matters  claimed  to  promise  of  the  Insured  a  warranty  it 

have  been  misrepresented,  and  waa  not  must  be  made  part  of  the  policy,  either 

influenced      by      the      representations  by  appearing  in  the  body  of  the  Inatru- 

made,    their   falsity   would   not   avoid  nient,  or  by  a  proper  reference  In  the 

the   contract. — Liverpool   &   London   &  policy  to  some   other  paper   in   which 

Globe  Ins.  Co.  v.  Lester,  ITS  S.  W.  <02.  It   Is   to  be  found.      Since  It  is   In    the 


FIRE   INSURANCE  47 

of  the  doubt  to  the  insured,  and  construe  the  policy  liberally  in 
his  favor.2*1 

Warranties  in  Genera], — Words  purporting  to  be  a  condition  on 
which  the  policy  is  issued  must  be  set  forth  in  such  a  place  and  in 
such  a  manner  in  the  policy  as  to  leave  no  doubt  that  they  were 
so  intended.240  Words  inserted  promiscously  in  a  policy,  having  no 
connection  with  the  other  conditions  of  the  policy,  although  the 
word  condition  is  used,  will  not  be  treated  as  a  condition  of  such 
policy.1*0  The  Supreme  Court  held  in  one  of  the  earliest  cases  that 
it  was  a  cardinal  principle  of  insurance  law  that,  in  order  to  con- 
stitute a  warranty,  it  must  be  made  a  part  of  the  policy1*1  The 
statement  or  promise  of  the  insured  must  either  appear  in  the  body 
of  the  instrument  or  by  a  proper  reference  in  the  policy  to  some 
other  paper  in  which  it  is  to  be  found.  It  is  not  sufficient  that  it 
is  contained  in  a  paper  annexed  to  the  policy  but  to  which  no  ref- 
erence is  made  therein.241 

Warranties  in  Marine  Insurance. — In  all  ordinary  policies  of  ma- 
rine insurance,  there  is  an  implied  warranty  that  the  vessel  shall  be 
seaworthy  at  the  commencement  of  the  voyage  assured.11*  Incident- 
ally, the  want  of  an  experienced  master  or  of  a  competent  crew  will 
render  a  vessel  unseaworthy  ."*  An  implied  warranty  may  be  modi- 
fied or  superseded  by  express  agreement  as  where  a  ship  is  admit- 
ted to  be  unseaworthy.***  Also,  the  ordinary  terms  of  the  policy 
may  be  dispensed  with  by  special  agreement  of  the  parties.'**  A 
special  clause  insuring  goods  on  all  vessels  approved  by  the  com- 
pany was  held  to  mean  those  to  which  the  insurers  had  given  cer- 
tificates, or  which  they  held  oat  to  the  public  as  seaworthy  for  the 
purposes  of  the  trade**7  In  this  way  the  underwriters  selected  the 
vessels  for  themselves  and  no  choice  was  left  to  the  shippers.1** 

nature  of  a  condition  precedent  It  must  aha.ll  be   seaworthy  at  the  commence- 

forro  part  of  the  contract  bewteen  the  mem    of   the   voyage    assured. — Marine 

partis*. — Goddard  v.   East   Texas  Fire  Ins.  Co.  v.  Burnett,  29  Tex.  433. 

Ins.    Co..    87    Tex.    69.  '  33B.     It    Is    also    well    settled,    that 

S3&.     When  there  le  doubt  as  to  the  the   want   of    an    experienced    master, 

Intention   of  the   parties   to   treat   the  or  of  a  competent  crew,  will  render  a 

paper  as  part  of  the  policy,  the  courts  vessel   unseaworthy. — Marine   Ins.   Co. 

give    the    benefit    of   the    doubt    to    the  v.  Burnett.  £9  Tex.  433. 

Insured,   and   construe   the  policy   lib-  330.    An   Implied   warranty   may   be 

erally   In   his    favor.— God  da  rd    v.    East  modified     Or     superseded     by     express 

Texas  Fire  Ins.  Co.,  47  Tex.  69.  agreement,  as.  for  lnstatrce,  where,  by 

833.     No  technical  words  or  form  of  the  policy,  the  ship  is  admitted  to  be 

expression  are  necessary  to  constitute  unseaworthy. — Marine  Ins.  Co.  v.  Bur- 

a   warranty.      Words    of   affirmation    or  nett,   29   Tex.    433. 

statements  imputing  conditions  or  un-  837.    A   special'  clause   in   a  general 

dertaklnga  on  the  part  of  the  Insured,  policy    "on    board    all    steamboats    or 

relating-    to   the   risk   or   affecting   its  vessels    approved    by    the     company" 

character   and   extent,    upon   which   It  must  have  meant  those   to  which   the 

must  be  Inferred  the  Insurer  contract-  underwriters  had  given  certificates,  or 

ed.    will   ordinarily    be    construed    and  which  they  had  held  out  to  the  public 

held  to  be  a  warranty. — Texas  Banking  as  seaworthy  for  the  purpoees  of  the 

ft  Ine.  Co.  v.  Stone,  49  Tex.  4.  trade. — Marine  Ins.  Co.   v.  Burnett,  29 

134.     It   la   a   well   settled   principle  Tex.  431. 
of   law,   that   In   the  ordinary  policies  938,     The   underwriters*  thus   select- 
or marine  Insurance,  whether  the  eame  ed    the    vessels    for    themselves,    and 
be  upon  the  ehlp  or  Its  cargo,  there  Is  left   no  choice  for  the  shippers. — Ilk- 
an   Implied   warranty   that   the   vessel  rlne  Ine.  Co.,  29  Tex.  433. 
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Distinctions  Between  Warranties  and  Representations. — A  war- 
ranty iB  a  statement  susceptible  of  being  construed  only  as  mean- 
ing that  the  parties  intended  that  the  policy  should  not  be  binding 
unless,  such  statement  was  literally  true."'  An  iron-safe  clause 
printed  on  a  slip  of  paper  and  attached  to  the  margin  of  a  policy 
is  merely  a  representation  and  not  a  warranty  where  it  is  not  re- 
ferred to  in  the  body  of  the  policy  so  as  to  identify  it  as  a  part  of 
the  contract.5"  A  promissory  warranty  has  reference  to  something 
to  he  done  or  omitted  in  the  future  and  does  not  include  that  which 
exist  at  the  time,  or  relates  to  the  past  and  it  must  embody  an 
agreement  to  do  or  not  to  do  something  in  the  future."*  Thus, 
where  no  additional  insurance  was  procured  after  the  issuance  of 


S3n.  Any  of  the  ordinary  terms  of 
a  policy  may  be  dispensed  with  by 
the  special  agreement  of  the  parties. 
—29  Tex.   433. 

940.  Words  purporting  to  be  *  con- 
dition on  which  a  policy  Is  Issued  must 
be  set  (orth  In  such  a  pUoe  and  In  such 
a  manner  in  the  policy  aa  to  leave  no 
doubt  that  they  were  so  Intended,  and 
words  Inserted  promlscously  therein, 
having  no  connection  with  the  other 
conditions  of  the  policy,  although  the 
word  condition  is  used,  will  not  be 
treated  as  a  condition  of  the  policy. 
— Qoddard  v.  East  Texas  Ins.  Co..  BT 
Tex.    S9. 

<"'      't  Is  a  cardinal  principle  of  in- 
law  that.   In   order  to  conati- 
on ent  or  promise  of  the 
d\  warranty,   it  must  be  made 

f  the  policy,  either  by  appearing 

in  the  body  of  the  Instrument  or  by 
a  proper  reference  in  ^e  policy  to 
some  other  paper  In  which  it  Is  to  be 
found.  If  contained  In  a  paper -"""fd 
to  the  policy,  but  to  which 
slice  Is  made  therein,  it  ie 
nclent.-Ooddard  V.  BMt  T«M  Fire 
Ins.  Co..   (Tex.)   1  S.  W.   »««. 


suratiee  1 


"lilli    and   atyWKWy*    .<■ 
88  C*nt.  Mf.  Insnranoa,   5   BOO.) 

mo.  An  application  for  a  flre  pol- 
icy stated  that  Insured  warranted  that 
the  answers  and  representations  there- 
in were  true.  The  policy  made  the 
appHcatlon  a  part  of  itself,  ««>^- 
lng  It  as  insureds  warranty.  It  stated 
that  Insured  warranted  that  he  was  the 
sole  and  undisputed  owner  «*t  be 
would  not  permit  the  factory  cove™ 
by  the  policy  to  be  worked  at  night, 
and  that  he  would  take  certain  pre- 
cautions against  Are.  Nothing  was  said 
a*  to  the  materiality  of  the  represen- 
tations and  by  subsequent  clause*  it 
was  provided  that  the  policy  abould 
be  void  on  the  happening  of  certain 
contingencies,  or  If  insured  h a, 1  m  s- 
represented  or  concealed  any  material 
circumstances    concerning    the    insur- 


Held,   that   the 

Incumbrances  on  the 
property,  night  work  in  the  factory, 
and  precautions  to  be  taken  against 
lire  were  not  warranties. — Judgment 
(Civ.  App.  1898)  49  8.  W.  Ml,  af- 
firmed. Phoenix  Assur.  Co.  of  London 
v.  Munger  Improved  Cotton  Mach.  Hfg. 
Co.,   49  8.  W.  222,   92  Tex.  297. 

MS.  A  warranty  In  an  Insurance 
contract  Is  a  statement  susceptible  of 
being  construed  only  as  meaning  that 
the  parties  intended  that  the  policy 
should  not  be  binding  unless  such 
statement  was  literally  true.. — Judg- 
ment (Civ.  App  1898)  49  S.  W.  271, 
affirmed.  Phoenix  Assur.  Co.  of  Lon- 
don v.  Hunger  Improved  Cotton  Mach. 
Mfg.  Co..  49  8.  W.  222.   92  Tex.  297. 

944.  An  answer  of  the  Insured  to 
the  question  In  the  application.  "Ato 
walls  on  sides  and  between  each  tene- 
ment without  openings?"  will  not  be 
held  a  warranty,  where,  after  the  Is- 
suance of  the  policy,  a  special  agent 
of  the  insurer  inspects  the  premises, 
cancels  the  policy,  and  issues  a  new 
one  for  an  additional  premium. — Phoe- 
nix Ins.  Co.  v.  Pftdgltt.  it  8.  W.  800. 

346.  An  Iron-safe  clause,  printed  on 
a  slip  of  paper  and  attached  to  the 
margin  of  an  Insurance  policy,  but  not 
referred  to  In  the  body  of  the  policy 
so  as  to  Identify  It  as  a  part  of  the 
contract  of  Insurance.  Is  merely  a 
representation,  and  not  a  warranty. — 
Georgia  Hotne  Ins.  Co.  v.  HcKlnley 
(Tex.  Civ.   App.)    37   S.   W.   6D6 

846.  A  promissory  warranty  has  ref- 
erence to  something  to  be  done  or 
omitted  In  the  future,  and  does  not  In- 
clude that  which  exists  at  the  time, 
or  relates  to  the  past,  and  it  must  em- 
body an  agreement  to  do  or  not  to  do 
something  in  the  future;  hence  where 
no  additional  Insurance  was  procured 
after  a  policy  was  Issued,  and  the  false 
representation  or  statement.  If  any  was 
made,  related  to  conditions  existing 
at  the  time,  it  did  not  constitute  a 
promissory  warranty. — Scottish  Union 
&  National  Ins.  Co.  v.  Wade,  197  8.  W. 
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the  policy  and  the  false  representations,  if  any  were  made,  related 
to  conditions  existing  at  the  time,  they  did  not  constitute  promis- 
sory warranties.248  Where  a  "keeping  books,  papers  and  iron  safe" 
clause,  on  a  different  kind  of  paper  was  pasted  to  a  blank  space  on 
the  face  of  a  policy  in  the  midst  of  a  sentence  with  which  it  had  no 
connection  and  the  existence  of  such  clause  was  not  known  to  the 
insured,  the  court  held  that  the  method  of  attaching  the  clause  to 
the  policy  precluded  it  from  being  regarded  as  other  than  a  mere 
representation  and  not  as  a  warranty.**8  It  further  held  that  aside 
from  the  method  of  attaching  it,  it  could  not  be  regarded  as  other 
than  a  representation.1"  Where  an  application  stated  that  the  in- 
sured warranted  the  representations  therein  to  be  true,  the  policy 
making  the  application  part  of  itself  and  designating  it  as  the  in- 
sured's warranty,  nothing  however  being  said  as  to  the  materiality 
of  such  representations  but  subsequent  clauses  provided  that  the  pol- 
icy should  be  void  on  the  happening  of  certain  contingencies  or  if  the 
insured  had  misrepresented  or  concealed  any  material  circumstance 
concerning  the  insurance,  it  was  held  that  statements  with  reference 
to  incumbrances,  night  work  in  the  factory,  and  precautions  to 
be  taken  against  fire  were  not  warranties. ="  An  answer  of  an  in- 
sured as  to  the  openings  in  a  building  will  not  be  considered  a  war- 
ranty where,  after  the  issuance  of  the  policy  a  special  agent  of  the 
insurer  inspected  the  premises,  canceled  the  policy  and  issued  a 
new  one  for  an  additional  premium.2"  Representations  in  a  new 
application,  made  after  the  removal  of  goods  and  the  issuance  of 
the  policy,  the  insurer  having  refused  to  permit  such  removal  with- 
out a  new  application  being  made,  do  not  constitute  warranties."7 
FnUfUfcment  or  Breach  of  Warranty. — A  warranty  that  the  land 
on  which  the  insured  building  stands  is  owned  in  fee  simple  is  not 
broken  if  the  insured  is  in  a  condition  to  enforce  specific  perform- 
ance."" 

947.  After  the  Issue  of  a  policy.  the  Insurance  company  and  not  those 
which  provided  that  representations  In  made  by  the  assured.  The  existence 
an  application.  If  any  should  he  made.  of  the  clause  was  not  known  to  Insured, 
should  constitute  warranties,  the  In-  and  In  suit  brought  It  appeared  that 
surer  refused  to  ratify  the  action  of  the  stipulation  regarding  the  iron  sate 
his  agents  who  issued  the  policy  In  clause  was  not  observed,  there  being 
consenting-  to  the  removal  of  the  goods  no  evidence  of  fraud  by  insured  or  of 
unless  an  application  waa  made  by  resulting  Injury  to  insurer  from  fall- 
Insured.  Held,  that  the  representa-  ure  to  keep  the  safe.  The  Court  held 
Mono  In  the  application  thereupon  made  tbat  the  method  of  attaching  the  clause 
by  Insured  did  not  constitute  war-  to  the  policy  precluded  it  from  being 
rantlM- — Liverpool  A  London  ft  Globe  regarded  as  other  than  a  mere  repre- 
Ins.  Co.  v.  Stern  (Tex.  Civ.  App.)  29  sentatlon  and  not  as  a  warranty.  Aside 
S.  W.   978.  from  the  method  of  attaching  it  could 

MS.  This  clause,  On  a  different  kind  not  be  regarded  other  than  as  a.  repre- 
of  paper  was  attached  by  mucilage  to  ecntatlon. — Goddard  v.  East  Texas  Fire 
a  blank  space  on  the  face  of  a  policy,  Ina._Co.,  87  Tex.  tS. 
"It  Is  understood  and  agreed  that  the  2«7=-(3)  TuliUlnient  or  Breach.  (■•• 
assured  shall  keep  a  set  of  books  98  Cent.  Dig.  Insurance,  5  507.) 
•  •  •  warranted  to  be  kept  In  an  8*9.  Warranty  that  the  land  on 
Iron  safe  at  night."  The  clause  waa  which  the  Insured  building  stands  Is 
pasted  in  the  midst  of  a  sentence  on  owned  in  fee  simple  Is  not  broken  If 
the  face  of  the  policy  with  which  it  the  insured  Is  in  a  condition  to  en- 
had  no  connection  and  which  purported  force  specific  performance. — East  Tex- 
to  contain  the  promises  entered  into  by  as  Ins.  Co.  v.  Dyches,  it  Tex.  EDS. 
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Hatters  Relating  to  Property  or  Interest  Insured — (A)  Use  of 
Building. — A  policy  on  a  building  while  being  used  for  a  certain 
purpose  does  not  warrant  such  use  to  continue  but  a  more  hazardous 
use  is  of  course  material  to  the  insurance."0  Where  other  words 
in  the  policy  identify  the  building  which  contained  the  insured 
property,  the  terms  "occupied  as  a  store  house"  are  held  to  prop- 
erly express  a  fact  as  to  a  risk  and  implied  the  house  was  not  oc- 
cupied for  any  other  purpose  than  as  stated. "z 

(B)  Occupation  of  Building. — "Vacant"  in  a  fire  policy  means 
empty,  while  "cessation  of  occupancy"  means  change  of  use."1 
A  statement  in  a  policy  that  the  premises  were  occupied  by  the  in- 
sured was  not  false  because  of  the  occupancy  of  a  portion  of  such 
premises  by  one  who  was  there  for  the  benefit  of  the  premises  and 
who  was  a  part  of  the  establishment  maintained  thereon.1"  *" 

(0)  Description  and  Condition  of  Goods. — Although  the  machin- 
ery in  a  mill  has  been  in  use  much  longer  than  represented  in  the 
application  but  it  has  been  rebuilt,  is  practically  new  and  of  the 


050.  A  Are  policy  on  a  building 
"while  occupied  as  Park  Terrace  San- 
itarium" does  not  warrant  such  use 
to  continue:  a  clause  allowing  vacan- 
cy for  ten  days,'  and  another  con- 
templating change  of  occupancy,  ex- 
cept to  One  more  hazardous. — Southern 
National  In*.  Co.  v.  Cobb.  180  0.  W. 
lei. 

SSi.  A  fl're  policy,  providing  that  It 
ahall  be  void  If  Inaured  has  concealed 
or  misrepresented  any  material  fact 
or  circumstance  concerning  the  insur- 
ance or  the  subject  thereof,  is  not 
avoided  by  the  fact  that  insured  said 
nothing  about  a  gambling  concern  be- 
ing connected  with  his  Insured  saloon; 
It  not  being  shown  that  the  fact  that 
auch  a  connection  was  regarded  as  In- 
Creasing  the  risk  waa  known  by  in- 
sured, or  that  he  consciously  neglected 
to  apeak  of  It,  and  no  Inquiry  having 
been  made  of  him  concerning  it. — 
American  Cent.  Ins.  Co.  v.  Nunn,  79 
a  W.  88.  reversed  82  S.  W.  49T.  See 
18  Cent.  Dig.  vol.  18,  cols.  1106-1109,  I 
EH. 

IBs.  Where  there  are  other  words 
In  the  policy  as  there  are  In  the  one  in 
question,  to  Identify  the  building  which 
contained  the  property  Inaured.  the 
terms  "occupied  as  a  store  house"  are 
held  to  properly  express  a  fact  as  to 
a  risk,  could  not  be  regarded  as  em- 
ployed for  any  other  purpose  and  Im- 
plied the  house  was  not  occupied  for 
any  other  purpose  than  as  thus  stated. 
— Texas  Banking  A  Ins.  Co.  v.  Stone, 
40  Tex.  4. 


BBS.  "Vacant,"  In  a  lire  policy, 
means  empty,  while  cessation  of  "oc- 
cupancy" means  change  of  use, — 
Southern  Nat.  Ins.  Co.  v.  Cobb,  ISA  8. 
W.  166. 

So*.  A  statement  in  a  policy  that 
the  premises  were  occupied  by  the  as- 
sured was  not  false,  by  reason  of  the 
occupancy  of  a  part  thereof  by  ons 
who  Was  there  for  "the  benefit  of  the 
premises,  and  who  belonged  to  and  was 
a  part  of  the  establishment  thereon 
maintained. — Fire  Ass'n  of  Philadel- 
phia v.  Colgln  (Tex.  Civ.  App.)  IS  B. 
W.    1004 

BBS.  Insured  having  answered  that 
he  occupied  the  building.  It  waa  not  a 
misrepresentation,  because  of  the  fact 
that  a  small  room,  cut  off  from  the 
upper  story  of  the  building,  was  oc- 
cupied by  a  milliner,  where  the  room 
was  occupied  rent  free,  and  was  under 
the  control  of  the  Insured,  and  the 
milliner  was  kept  there  by  him  for  the 
benefit  that  would  result  In  the  sale 
of  goods — Liverpool,  London  A  Globe 
In*.  Co.  v.  Colgln  (Tex,  ClV.  App.)  14 
S.   W.   2S1. 


BBS.  When  the  machinery  In  a  mill 
ha*  been  In  use  much  longer  than  rep- 
resented In  an  application  for  Insur- 
ance thereon,  but  has  been  rebuilt,  and 
Is  practically  new  and  of  the  represent- 
ed value,  the  representation  is  sub- 
stantially correct,  and  will  not  avoid 
the  policy. — Delaware  Ins.  Co.  v.  Har- 
ris, 84  S.  W.  86T,  16  Tex.  Civ.  App.  617. 
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represented  value,  the  representation  is  practically  correct  and 
the  policy  will  not  be  avoided.188  Where  it  is  impossible  to  deter- 
mine from  a  required  inventory,  either  the  quantity,  the  number 
of  items  included  in  a  summarized  entry,  the  value  per  item,  the 
reasonableness  of  the  valuation,  or  whether  the  articles  were  within 
the  purview  of  the  policy,  such  an  inventory  will  not  be  regarded 
ap  a  compliance  with  the  policy  requiring  a  complete  inventory  of 
stock.1" 

(D)  Amount  or  Value. — A  misrepresentation  of  the  value  of 
property  by  a  valued  policy  is  material  to  a  risk  and  avoids  the 
policy  if  fraudulently  and  intentionally  made  and  is  not  a  mere 
error  of  judgment. M0  To  establish  such  a  fraudulent,  over-valuation 
it  must  either  be  shown  that  the  insured  knew  it  was  worth  leas 
or  the  actual  value  must  be  so  much  less  than  that  stated  as  to 
warrant  a  presumption  that  it  was  intentional.™1  The  mere  fact 
that  the  property  was  worth  less  is  insufficient.**1  However,  where 
the  policy  was  not  a  valued  policy  a  misrepresentation  of  the  value 
is  not  material  to  the  risk  and  is  relevant  only  to  the  question  of 
fraud  and  false  swearing  in  general."*  Under  the  statute  that 
misrepresentations  must  be  material  to  avoid  a  policy,  misrepresen- 
tations of  the  value  of  a  stove  in  a  proof  of  loss  cannot  affect  the 
liability  of  the  insurer  where  the  total  value  of  the  property  de- 
stroyed, exclusive  of  such  stove,  is  largely  in  excess  of  the  amount 
of  .the  policy.1"  (For  misrepresentations  avoiding  a  policv  see 
Ann.  262.) 

(E)  Title  or  Interest  of  Insured — Statutory  Eegulation — Certain 
Provisions  in  Policies  Void. — All  provisions  in  policies  of  fire,  ma- 
in.    A  lire  policy  provided  that,  un-       the     amount     of     the     policy — Camden 

leas  a  complete  Inventory  of  the  stock  Fire    Ins.    Co.    of   Camden.    N.    J.,    v. 

covered    had    Ibeen    taken    within    12  Puett,    184   S.   W.    41S.     28   Cent   Dig. 

monthn  prior  to  Ita   Issue,   one   should  Insurance,    1    697. 

be  taken  within  30  days,  or  It  would  S69.  Whore  a  policy  was  not  a  val- 
be  void.  The  only  Inventory  taken  In-  ued  policy  a  misrepresentation  by  In- 
cluded such  Items  as:  "Hardware,  (2G--  sured  of  the  value  of  the  property  was 
•0.  Marble  City  Drug-  Co.,  12X.G0:  bill  not  material  to  the  risk,  and  was 
from  Houston  Drug-  Co.,  1GB. S6,"  etc.  therefore  relevant  only  to  the  question 
Held,  not  a  compliance  with  the  pol-  of  fraud,  and  false  swearing  in  sen- 
Icy;  It  being-  Impossible  to  determine  eral — Delaware  Ins.  Co.  of  Philadelphia 
either  the  quantity,  the  number  of  v.  Hill,  117  8.  W.  283.  See  £8  Cent. 
Items  Included  In  the  summarized  en-  Die;  Insurance,  II  E9T-800 
try.  the  value  per  Item,  the  reasonable-  MO.  A  misrepresentation  of  the 
sens  of  the  valuation,  or  whether  the  value  of  the  property  Insured  by  a 
articles  were  within  the  purview  of  the  valued  policy  Is  material  to  the  risk 
policy. — Fire  Aas"n  of  Philadelphia  v.  and  avoids  the  policy  If  fraudulently 
Calhoun,  67  8.  W.  1GS,  SI  Tex.  Civ.  and  Intentionally  made,  and  not  a  mere 
App.    409.  error  in  Judgment. — Id. 

■01.  In  order  to  establish  a  fraudu- 
lent over-valuation  of  property  Insured 
by  a  valued  policy,  it  must  either  be 

i  shown  that  the  Insured  knew  that  the 

4BS.     Under  Bev.  St.  1811.  Art.  484T  property  was  worth   leas,  or  the  actu- 

the   fact   that  an  Insured  in   her  proof  al    value    roust    be    so    much    less    than 

of  loss  misrepresented  .the  value  Of  a  that  stated,  as  to  warrant  a  presump- 

stove  could  not  affect  the  liability  of  tlon  that  It  was  Intentional;  the  mere 

the    company,   where   the    total    value  fact  that  the  property  was  worth  less 

of    the   property    destroyed,    exclusive  than   the   amount   stated   being  lnauf- 

of  the  stove,  was  largely  In  excess  of  Aclent. — Id. 
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rine,  tornado  companies  and  all  companies  insuring  property  against 
fire  to  the  effect  that  if  said  property  is  encumbered  by  a  lien  of  any 
character,  or  shall  after  the  issuance  of  such  policy  become  en- 
cumbered by  a  lien  of  any  character,  that  such  encumbrance  shall 
render  such  policy  void,  has  no  force  and  effect,  and  any  such  pro- 
vision in  such  a  policy  is  absolutely  null  and  void.  (Art.  4892, 
Rev.  St.  1914.) 

Case  Law— (A)  Equitable  Title,-  An  equitable  title  is  held  to 
meet  the  requirement  that  the  interest  of  the  insured  is  that  of 
entire,  unconditional  and  sole  ownership.*™ 

(B)  Outstanding  Lien  or  Mortgage. — In  general  the  existence 
of  a  lien  on  property  is  not  a  breach  of  a  condition  requiring  "un- 
conditional and  sole  ownership"  in  the  insured."8  ,T*  *•*  m  ***  In 
one  case,  where  the  policy  recited  that  it  should  be  void  on  the 
interest  of  the  insured  becoming  other  than  unincumbered  and  the 
policy  was  assigned  to  a  purchaser  whose  deed  retained  a  vendor's 
lien,  the  insurer  having  no  notice  of  the  Hen,  the  policy  became 
void."*  Where  a  lien  was  paid  off  before  suit  was  begun  on  a 
policy  it  was  held  that  the  insured  thus  became  the  entire,  sole  and 
unconditional  owner  from  the  time  the  deed  was  made  to  him  within 
the  policy,  which  became  void  if  the  interest  of  the  insured  was 
other  than  such  interest.1**  In  a  case  where  a  policy  provided  that 
it  should  become  void  if  the  property  were  not  owned  in  fee  or  in 
case  there  was  any  fraud  and  it  was  shown  that  the  insured  had 
informed  the  agent  that  there  were  outstanding  vendor's  lien  notes 
against  the  property  the  evidence  was  held  insufficient  to  show 
fraud."1    The  absence  of  a  fee  simple  title  to  land  on  which  build- 

SN.     Under  Act  1003.  oh.  69,  certain      no  notice  of  the  lien.     Held,  that  the 
misrepresentations    held    not    to   avoid       policy  was  void. — Id. 
an  Insurance  policy. — Co-operative  Ins.  MS,     Insured's    statement    to    agent 

Ass'n  of  San  Angelo  v.  Ray,  118  S.  W.  that  he  had  sold  property  to  H.  held 
1)22.  See  2S  Cent  Dig.  Insurance.  II  not  to  Invalidate  policy,  he  having-  been 
B97-GU0.  told  by  Teal  estate  agants  that  H.  was 

the  purchaser. — Camden  Fire  Ins.  Ass'n 
V.  Bomar,   1TB  8.  W.    166. 

S70.    An  squltable  title  meets  the  re- 
quirements   that    the    Interest    of    the 
lnaured    Is    the    entire,    unconditional 
MS.     A  purchaser  of  real  estate  who       and     sole     ownership. — Hanover      Fire 
receives    a    deed    retaining    a    vendor's       Ins.   Co.  v,   Shrader.   31   8.  W.  1100,   11 
lien  for  the  unpaid  part  of  the  price      Tex.  Civ.  App.  236. 

acquires   the  entire,    unconditional  and  071.      A   Ore    policy   provided   that   It 

aole  ownership  within  policy  etlpulat-  should  be  void  If  the  property  were  . 
lng  that  It  shall  be  void  on  the  Inter-  not  owned  in  fee  by  the  insured,  or  In 
est  of  Insured  being  or  becoming  other  case  of  any  fraud  or  false  swearing  by 
than  entire,  unconditional  and  sole  Insured.  In  an  action  on  the  policy  It 
ownership. — Wright  v.  Hartford  Fire  appeared  that  a  deed  of  the  property 
Ins,  Co.,  118  S.  W.  191.  See  26  Cent.  had  been  made  to  the  Insured,  but  all 
Pis-  Insurance,  II  (01-636.  the   vendor's    lien   notes,   though   due, 

had  not  been  paid,  which  was  known 
M4.  A  Are  policy  stipulating  that  it  to  the  member  of  the  insured  Arm 
should  be  void  on  the  Interest  of  in-  who  secured  the  Insurance,  and  who 
sured  becoming-  other  than  unincum-  stated  all  the  facts  to  the  Insurance 
bered  was  with  the  consent  of  Insurer,  Agent.  Held,  that  such  evidence  was 
subject  to  Its  conditions,  assigned  to  Insufficient  to  show  that  the  person 
a  purchaser,  whose  deed  of  the  prop-  who  secured  the  Insurance  was  suilty 
erty  retained  a  vendor's  lien  for  the  of  any  fraud. — Underwriters'  Fire 
unpaid  part  of  the  price.     Insurer  had       Ass'n  v.  Palmer  A  Co.,  7*  8.  W.  (01. 
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ings  are  situated  will  preclude  recovery  where  the  policy  requires 
itm  *"  It  is  also  held  that  a  clause  in  a  policy  rendering  it  void 
for  outstanding  incumbrances  which  are  not  communicated  to  the 
insurer  at  the  time  of  insurance,  applies  only  to  the  portion  of  the 
property  incumbered. wt  (For  facts  authorizing  the  court  to  find 
that  there  was  no  Hen  within  the  provision  of  the  policy  which 
would  avoid  it  see  Ann.  276.) 

(0)  Leasehold  Interests. — Where  a  policy  provides  that  it  should 
he  void  if  the  subject  of  the  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple  and  it  covers  a  building  and  sep- 
arately valued  articles  of  personal  property  in  and  about  it,  such 
a  policy  is  avoided  only  as  to  the  building  which  was  situated  on 
leased  ground  and  not  as  to  the  other  property.*8"  It  was  error  for 
the  court  to  charge  that,  "as  to  the  property  being  leased,  the  facte 


ITS.  A  lire  policy  provided  that  It 
should  be  void  If  Insured's  interest  In 
Ihe  property  was  other  then  uncondi- 
tional or  sole  ownership,  or  If  the 
building-  or  ground  wee  not  owned  by 
him  In  fee  simple.  Insured  owned  only 
an  undivided  half  of  the  property,  hav- 
ing verbally  agreed  to  purchase  the 
other  half;  but  no  part  of  the  price 
had  been  paid,  and  the  situation  of  the 
parties  had  not  been  changed.  Held, 
that  the  policy  was  breached. — PI  re 
Ass'n  of  Philadelphia  v.  Calhoun,  (7 
8.  W.   163,   28  Tex.  Civ.  App.   409. 

■73.  Provision  of  a  Bre  policy  to,  be 
void  If  fee  simple  title  of  Insured  to 
the  land  be  not  evidenced  by  deed  held 
a  valid  condition  precedent  to  lnaur- 
ance — Merchants'  &  Bankers'  Fire  Un- 
derwriters v.  Williams,  181  S.  W.  8G9. 

■74.  Insurance  was  effected  oa  prop- 
axlsted  a  vendor's   Hen. 


t  the 


i   the   1 


lsted,  but  was  discharged  by  pay- 
'  ment  before  suit  on  the  policy  was 
brought-  Held,  that  Insured,  when  he 
Mid  off  the  lien,  became  "the  entire, 
sole,  and  unconditional  owner"  from 
the  time  the  deed  was  made  to  him. 
within  the  provision  of  the  policy  ren- 
dering; it  void.  If  the  Interest  of  the 
Insured  be  any  other  than  such  Inter- 
est.— Liverpool  &  London  A  Globe  Ins. 
Co.  v.  Richer  (Tex.  Civ.  App.)  81  8.  W. 
248,   10    Tex.   Civ.   App.    264. 

27B.  In  an  action  on  a  Are  policy 
by  a  mortgagee  to  whom  the  loss  was 
payable,  an  Instruction  that,  if  plain- 
tiff had  sold  the  property  to  assured, 
and  taken  his  notes  containing  the 
v  en  dor's  Hen  on  the  property  to  se- 
cure the  payment  of  the  price,  and 
had  given  assured  a  bond  for  title  and 
delivered  possession,  assured  was  the 
sole  and  unconditional  owner  of  the 
property  as  required  by  the  policy,  was 
Proper. — Hamburg-Bremen  Fire  Ins. 
Co.  v.  Ruddell,  82  8.  W.  8 St. 

STa.  Defendant  corporation  con- 
tracted to  purchase  certain  real  estate 


and  cement  works  thereon,  with  cer- 
tain personal  property,  for  the  lump 
sum  of  *4.600.  f2,GO0  was  paid  at  the 
time  of  purchase.  The  deed  was  to  be 
delivered  on  payment  In  full  of  the 
consideration.  At  the  time  defendant 
applied  for  Insurance  about  $1,000  of 
the  consideration  remained  unpaid,  but 
defendant  claimed  that,  as  the  title 
to  some  of  the  land  was  defective,  the 
amount  paid  was  the  reasonable  value 
of  the  remaining  property.  Held,  that. 
In  the  absence  of  proof  as  to  the 
value  of  the  personal  property,  etc..'  It 
could  not  be  presumed  that  the  differ- 
ence between  the  amount  paid  and  the 
price  represented  the  value  of  the  per- 
sonal property,  and  that  there  was 
therefore  no  lien  on  the  property  in- 
sured, as  represented  by  defendant, 
within  a  provision  that  the  policy 
should  be  void  If  the  Insured's  Interest 
In  the  property  was  not  truly  stated. — 
Fire  Ass'n  of  Philadelphia  v.  American 
Cement  Plaster  Co.,  84  8.  W.   1116. 

377.  An  Insurance  policy  covering 
a  house  and  personal  property  situated 
therein,  separately  valued,  Is  void  as 
to  both  personalty  and  realty  for  mis- 
representation as  to  the  title  of  the 
land  on  which  the  house  Is  situated, 
under  a  clause  stating  that  the  policy 
should  be  void  If  Insured  misrepre- 
sented any  material  fact  concerning 
"this  Insurance." — Home  Ins.  Co.  of 
New  Orleans  v.  Smith  (Tex.  Clv.  App.) 
32  S.  W.  240. 

87a.  The  existence  of  a  Hen  on  prop- 
erty Is  not  a  breach  of  a  condition  In 
a  fire  policy  requiring  "unconditional 
and  sole  ownership"  In  the  assured. — 
Alamo  lire  Ins.  Co.  v.  Brooks  (Tex. 
Clv.   App.)    32   8.   W.   714. 

>?b.  That  the  property  Insured  is 
mortgaged  does  not  avoid  the  policy, 
under  a  condition  avoiding  the  same 
unless  Insured  la  the  sole,  absolute, 
and  unconditional  owner. — Burlington 
Ins.  Co.  v.  Coffmen  (Tex.  Clv.  App.) 
36   S.  W.   40fl. 
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do  not  show  in  law  such  a  lease  as  would  affect  the  insurance 
policy,"  where  the  evidence  tended  to  show  the  insured  building 
was  on  leased  ground,  which  would  avoid  the  policy."* 

(D)  Marital  Interests. — A  husband's  interest  is  not  "other  than 
entire,  unconditional  and  sole"  where  he  builds  a  dwelling  on 
land  which  is  the  separate  property  of  the  wife  and  they  occupy 
it  as  a  homestead.1"  In  a  case  where  the  surviving  husband  stated 
that  his  title  was  complete  to  the  homestead  on  which  he  resided 
with  his  minor  children,  it  was  held  that  be  made  no  such  material 
misrepresentation  as  would  avoid  the  policy  even  though  he  had 
not  qualified  as  survivor  in  the  community  and  the  fee  to  one- 
half  of  the  community  vested  in  the  minor  children  at  their  moth- 
er's death.1"  A  wife  was  held  to  be  the  sole  owner  of  property 
purchased  by  her  earnings,  after  she  had  been  abandoned  by  her 
husband,  within  the  meaning  of  a  policy  covering  the  property."1 


080.  Where,  a  husband  builds  a 
dwelling  on  land  which  Is  separate 
property  of  hla  wife,  and  they  occupy 
It  a*  a  homestead,  his  Interest  la  not 
"other  than  entire,  unconditional,  and 
sole  ownership  of  the  property,"  within 
the  meaning;  of  fire  policy  on  the  bulld- 
1ns  Issued  to  him. — Warren  v.  Spring- 
field Fire  &  Marine  In*.  Co.  (Tex.  Civ. 
App.)   SG  8,  W.  810. 

Mi.  A  vendee  In  possession  of  land 
on  which  she  had  erected  Improve- 
ments under  a  verbal  contract  with  the 
owner  to  convey  the  same  to  bar  In  fee 
simple  upon  payment  of  the  price 
thereof  waa  the  unconditional  owner  of 
the  property,  with  the  condition  of  a 
policy  of  insurance  covering-  the  same, 
subject  only  to  an  Incumbrance  for  the 
unpaid  price. — Queen  Ins.  Co.  of  Amer- 
ica v.  stay  (Tex.  Civ.  App.)  IB  S.  W. 
82S. 

MS.  Upon  the  abandonment  of  the 
wife  by  the  husband,  the  homestead 
of  the  parties  waa  sold,  and  the  pro- 
ceeds equally  divided.  For  three  years 
thereafter,  the  husband  failed  to  con- 
tribute towards  the  support  of  the  wife 
or  of  the  children  of  the  marriage 
whom  he  left  with  her,  and  never  dur- 
ing that  time  made  any  claim  what* 
aver  to  any  part  of  the  personal  earn* 
Ins*  of  the  wife,  out  of  which  she 
supported  herself  and  her  children. 
Held  that,  assuming  there  was  no  re- 
lease or  gift  by  the  husband  to  the 
wife  of  her  entire  earnings,  the  aban- 
donment was  such  as  to  Invest  the 
wife  with  the  right  to  control  and  dis- 
pose of  them  as  part  of  the  communi- 
ty estate,  which  estate  she  had  the 
right  to  control  In  view  of  the  hus- 
band's abandonment  of  her;  so  that 
the  wife  was,  In  effect,  the  sole  owner 
of  property  purchased  with  auch  earn- 
ings, within  the  condition  of  a  policy 
of  Insurance  covering  the  property. — 
Queen  Ins.  Co.  of  America  v.  Hay 
(Tan.  Civ.  App.)  SB  S.  W.  82*. 


MS.  The  fact  that  a  surviving  part- 
ner has  paid  out  In  the  settlement  of 
the  Arm,  or  Individual  Indebtedness  of 
the  deceased  partner,  and  In  the  ex- 
penses Incident  to  the  management 
and  discharging  of  such  Indebtedness, 
a  sum  equal  to  the  deceased's  Interest 
In  the  firm,  does  not  render  the  sur- 
viving partner  the  sole  owner  of  the 
assets  within  the  meaning  of  a  pro- 
vision in  an  Insurance  policy  that,  if 
the  Interest  of  the  assured  la  other' 
than  "the  entire,  unconditional,  and 
sole  ownership."  It  must  bs  so  express- 
ed.— Crescent  Ins.  Co.  v.  Camp,  (Tex.) 
f  fl.  W.    47J. 

ssH.  When  the  evidence  tends  to 
show  that  the  insured  building  was  on 
leased  ground,  and  the  poller  express- 
ly provides  that  It  shall  become  void 
If  the  Insured  building  stand  on  leased 
ground,  unless  consent  Is  Indorsed 
thereon,  and  there  Is  no  such  Indorse- 
ment, It  Is  error  to  charge  that,  "as 
to  the  property  being  leased,  the  facta 
do  not  In  law  abow  such  a  lease  as 
would  affect  the  Insurance  policy." — 
East  Texas  Fire  Ins.  Co.  v.  Brown, 
(Tex.   Sup.)    18  8.  W.  718. 

MB.  In  his  application,  plaintiff,  in 
answer  to  the  question,  "Is  your  title 
to  the  above  property  absolute?"  an- 
swered, "Complete."  The  policy  pro- 
vided that  It  shall  be  void  "If  the  as- 
sured la  not  the  sole  and  unconditioned 
owner  of  the  property,  or  If  hie  In- 
terest In  the  property  is  not  truly 
stated  In  the  policy."  The  house,  and 
the  200  acres  on  which  it  stood,  part 
of  a  400-acrB  community  tract,  at  the 
time  of  taking  the  insurance  and  prior 
thereto,  at  the  time  of  his  wife's  death, 
and  subsequently  at  the  time  of  the 
loss,  was  his  homestead,  on  which  he 
resided  with  such  of  his  children  as 
were  minors.  Held,  that  though  plain- 
tiff had  not  qualified  as  survivor  In 
the  community,  and  though  the  fee  to 
half  the  community  property  vested  In 
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A  son  who  had  been  deeded  certain  real  estate  by  his  father  in 
consideration  of  a  stun  due  snch  grantee  from  the  community  estate 
of  his  mother,  the  grantor's  wife,  the  real  estate  being  owned  by 
a  corporation,  most  of  the  stock  of  which  was  owned  by  the  grantor, 
was  held  the  sole,  absolute  and  unconditional  owner  of  the  prop- 
erty within  the  requirements  of  a  policy  thereon."1  The  fact  that 
part  of  the  furniture  was  owned  by  the  wife  of  the  insured  before 
their  marriage  was  not  a  breach  of  the  warranty  that  the  insured 
was  the  sole  and  unconditioned  owner,  since  he  had  the  actual 
possession  and  enjoyment,  and  hence  had  an  insurable  interest.1" 
(E)  Partnership  Property. — Where  the  estate  of  a  deceased  part- 
ner had  an  interest  in  a  stock  of  goods  it  was  held  that  the  surviv- 
ing partner  only  held  the  legal  title  to  all  the  personalty  of  the 
former  firm  and  this  was  in  trust  so  that  he  was  not  the  absolute 
owner  contemplated  in  the  policy  and  could  not  recover. "B  And 
the  fact  that  such  surviving  partner  had  paid  out  in  the  deceased 
partner's  behalf  a  sum  equal  to  the  latter's  interest  in  the  firm  did 


the  children  on  the  death  of  their 
mother,  still,  aa  there  had  been  no 
partition  among-  the  heirs,  and  as  he 
had  the  right  to  use  and  occupy  the 
whole  of  the  homeatead  uncondition- 
ally as  lonp  an  he  lived,  he  had  made 
no  such  material  misrepresentation  as 
would  prevent  hie  recovery.— East 
Texas  Hro  Ins.  Co.  v.  Crawford,  (Tex. 
Sop.)  16  S.  W.  1068. 

880.  A  Are  Insurance  policy  cover- 
ing a  building-,  and  also  separately 
valued  arUclea  of  machinery  and  per- 
sonal property  In  and  about  It,  Is  avoid- 
ed only  as  to  the  building-  which  was 
situated  on  leased  ground,  and  not  as 
to  the  other  property,  by  a  clause  that 
the  "entire  policy  shall  be  void  If  the 
subject  of  Insurance  be  a  building;  on 
ground  not  owned  by  the  Insured  In 
fee  simple." — Hlbernla  Ins.  Co.  v.  Bills 
(Tex.  Sup.)    29   S.  W.   1088. 

EST.  Under  the  provision  of  an  In- 
surance policy  that  It  shall  be  void 
If  the  subject  of  Insurance  be  build- 
ings Upon  ground  not  owned  by  the 
Insured  in  fee  simple,  a  want  of  such 
title  precludes  recovery.— Home  Ins. 
Co.  v.  Smith  (Tex.  Civ.  App.)  US  S. 
W.   IU. 

038.  A  condition,  in  a  policy  on  a 
building,  that  it  should  be  void  If  the 
Interest  of  the  Insured  was  other  than 
sole  ownership,  or  If  the  building  was 
on  ground  not  owned  by  the  assured 
In  fee  simple,  Is  not  broken  by  the 
existence  of  a  Hen  on  such  building 
and  ground. — Alamo  Fire  Ins.  Co.  v. 
Lancaster  (Tex.  Civ.  App.)  28  S.  W. 
US. 

BM.  A  clause  In  a  policy,  rendering 
It  void  if  Incumbrances  existed  on  the 
property,  the  knowledge  of  which  was 
not  communicated  to  the  company  at 
the  time  of  insurance,  applied  only 
to   that    portion   of    the    property   In- 


cumbered.— Alamo  Fire  Ins.  Co.  v. 
Sohmltt  (Tex.  Civ.  App.)   30  8.  W.  B3S. 

no.  Where  a  policy  holder  stated 
absolutely  that  he  owned  the  auto- 
mobile destroyed,  the  Insurer  Is  not 
bound  to  make  further  Inquiries  to 
ascertain  whether  the  statement  was 
true. — Hamilton  v.  Firemen's  Fund  Ins. 
Co..  177  S.  W.   17!. 

Ml.  A  Are  policy's  provision  that 
It  he  void  if  Insured's  interest  be  not 
unconditional  and  sole  ownership,  or 
If  Insured  does  not  own  In  fee  simple 
the  land,  refers  only  to  the  date  of  Its 
Issuance. — Fidel  lty-Phoenix  Fire  Ins, 
Co.   v.  O'Bannon,   ITS   S.  W.   Til. 

fln.  M.,  who  owned  all  the  capital 
stock  of  a  corporation  except  a  few 
shares  belonging  to  his  ward,  convey- 
ed. In  his  Individual  capacity,  cer- 
tain real  estate  of  the  corporation  to 
his  son  by  a  general  warranty  deed 
purporting  to  grant  a  fee  simple,  In 
consideration  of  a  sum  due  the  grantee 


the 


:lty 


of     : 


mother,  H.'s  wife.  For  several  5 
previous  to  the  conveyance,  the  cor- 
poration had  ceased  to  do  business  or 
keep  up  Its  organization.  Held,  that 
the  grantee  was  the  "sole,  absolute, 
and  unconditional  owner"  of  the  prop- 
erty In  fee,  within  the  requirements 
of  an  Insurance  policy  thereon. — 
Phoenix  Assur.  Co.  of  London  v.  De&v- 
enport,  tl  S.  W.  399,  IB  Tex.  Civ.  App. 
283. 

893.  The  fact  that  part  of  furniture 
Insured  was  owned  by  the  wife  of  the 
insured  before  their  marriage  was  not 
a  breach  of  a  warranty  that  -the  In- 
sured was  sole  and  unconditional  own- 
er, since  he  had  the  actual  possession 
and  enjoyment,  and  hence  had  an  In- 
surable Interest. — Georgia  Home  Ina. 
Co.  v.  Brady  (Tex.  Civ.  App.)  41  8. 
W.  618. 
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not  render  him  the  sole  owner  of  the  assets  of  the  firm,  as  con- 
templated."* 

(F)  Vendor's  Eights. — Where  the  insured  told  the  agent  that 
he  had  sold  certain  property  to  a  party  the  policy  was  not  invali- 
dated, he  having  been  told  by  real  estate  agents  that  such  party 
was  the  purchaser.**8 

(0)  Vendee  in  Contract  for  Sale. — A  vendee  in  possession  of 
land  on  which  she  had  erected  improvements  under  a  verbal  con- 
tract with  the  owner  to  convey  to  her  in  fee  simple  upon  payment 
of  the  price  thereof,  is  the  unconditional  owner  of  the  property 
within  the  meaning  of  the  policy,  subject  only  to  the  incumbrance 
for  the  unpaid  price.1*1  A  policy  requiring  absolute  ownership  was 
held  breached  where  an  insured  who  owned  an  undivided  half  of 
a  certain  piece  of  property  had  agreed  to  purchase  the  other  half 
but  no  part  of  the  price  had  been  paid  and  the  situation  of  the 
parties  had  not  been  changed."1 

(H)  Miscellaneous. — The  fact  that  furniture  of  another  was  con- 
tained in  the  same  building  with  that  insured  will  not  render  the 
policy  void,  if  such  other  property  was  not  intended  to  be  included 
as  part  of  that  insured.1" 

(1)  Fee  Simple  Title  by  Deed  as  a  Condition  Precedent. — A  pro- 
vision rendering  a  policy  void  if  the  fee  simple  title  to  land  be  not 
evidenced  by  deed  is  held  to  be  a  valid  condition  precedent  to  in- 
surance."1 

(2)  Not  Duty  of  Insurer  to  Hake  Farther  Inquiries.  -Where 
the  policy  holder  stated  absolutely  that  he  owned  the  property 
destroyed,  the  insurer  is  not  bound  to  make  further  inquiries  aa 
to  whether  the  statement  was  true.180 

(3)  Aa  to  When  Condition  of  Ownership  Refers. — A  provision 
in  a  policy  rendering  it  void  if  the  insured's  interest  be  not  un- 
conditional and  sole  ownership  or  if  he  does  not  own  the  land  in 
fee  simple,  refers  only  to  the  date  of  its  issuance.**1 

(I)  Incumbrances — (1)  In  General. — A  warranty  in  a  fire  pol- 
icy against  incumbrances  existing  at  the  time  on  the  property  in- 
sured is  valid  and  its  violation  through  failure  to  disclose  the 
same  or  a  false  representation  by  the  insured  renders  the  policy 

1M.    Where   an    owner   of   property  written  portion  end  It  was  shown  that 

Insures    the    same    end    warrants    bla  the  estate  of  a  deceased   partner  had 

ownership   thereof,    the   policy   of   In-  an  Interest  in  a  stock  of  goods  which 

nuraoce    describing-    the    property    as  existed  at  the  time  of  the  lire.  It  was 

household  and   kitchen   furniture   con-  held   that   the   surviving  partner   only 

tulned  In  a  certain  building,   the  fact  held  the  legal  title  to  all  the  person 

that    furniture    of    another    was    con-  alty  of  the   former  firm   and  this   was 

tnined  In  such  building  will  not  render  in   trust,  not  (Or  his  own  use   but  for 

the  policy  void,  If  such  other  property  the  heirs  of  the  deceased  and  whether 

was    not   Intended   to   be   included   aa  the  Interest  was  a  legal  and  equitable 

part  of   that  Insured — Liverpool  *   L.  one  In  the  insured  goods  of  the  former 

A  O.  Ins.  Co.  v.  Nations,  SB  8.  W.  SIT.  firm  was  Immaterial— he  was  not  the 
absolute    owner   contemplated    by    the 

■SB.    Where    policy    stipulated    that  policy    and   could    not    recover — Cres- 

If  the  ownership  was  other   than  ab-  cent  Ins.  Co.   v.  Camp  et  a!..   64   Tex. 

solute    it    must    be    expressed    in    the  G21. 


Google 
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void.""  S0B  ,M  ■»  Art.  3096aa  (Laws  1903,  ch.  69)  providing  that 
matters  misrepresented  must  be  material  to  the  risk  to  avoid  a 
policy  and  Art.  3096bb  (Laws  1903,  ch.  69),  providing  that  no  de- 
fense based  upon  misrepresentation  shall  be  valid  unless  the  in- 
surer gave  notice  to  the  insured  within  ninety  days  after  discover- 
ing such  misrepresentation  that  it  did  not  intend  to  be  bound  by 
the  policy,  are  remedial  within  the  rule  requiring  a  liberal  con- 
struction of  remedial  statutes  to  accomplish  the  legislative  pur- 
poses, being  designed  to  prevent  forfeitures.""  810  m 

(2)  Mixed  Personalty  and  Realty. — A  policy  on  personalty  con- 
ditioned that  it  should  be  void  if  the  subject  of  insurance  be  in- 
cumbered by  a  chattel  mortgage  was  not  avoided  by  a  chattel  mort- 
gage on  one  of  the  articles  covered  by  the  policy,20"  !"  espe- 
cially where  the  value  of  the  unencumbered  portion  of  the  subject 
of  insurance  exceeds  the  amount  of  insurance  on  all  the  goods. *** 
Where  a  policy  covering  a  house  and  personal  property,  declared 
that  it  should  be  void  if  the  subject  of  insurance  or  any  part 
thereof,  be  encumbered,  it  was  held  that  the  fact  that  the  house  was 
on  land  incumbered  by  a  vendor's  lien  constituted  a  breach  of  the 
policy,  even  though  the  contract  which  created  the  lien  was  made 
before  the  house  was  built."1 

(3)  Bights  of  Mortgagee. — A  mortgage  clause  in  a  policy,  pay- 
able to  a  mortgagee  as  his  interest  may  appear  and  providing  that  it 
shall  not  be  invalidated  as  against  the  mortgagee  by  any  act  or 
neglect  of  the  mortgagor,  does  not  prevent  the  forfeiture  of  the 
policy,  under  a  provision  that  the  policy  shall  be  void  in  case  the 
property  is  incumbered  or  on  account  of  other  misrepresentations 
of  the  mortgagor  in  the  application.80*  •*» 

(4)  Miscellaneous. — Where  an  insurer  had  no  notice  of  a  chattel 

the   policy   was   covered 

by   a    chattel    mortgage.      Held    not    to 

avoid    the     policy    aa     to     the     other 

290.      An   Insurance  policy  on  house-  property    Insured. — Delaware    Ins.    Co. 

bold    goods,    which    provided    that    It  v.   Harris,  64   S.  W.   887,   26   Tex.   Civ. 

should    be   void   If   the   subject   of   In-  App.  GST. 

tra  ranee.       being       personal       property, 

should    be   or   become   Incumbered   by  888.     A  Are  policy  covering  a  house 

a  mortgage,    la    not    rendered    void    by  and  personal  property  declared  that  It 

a  mortgage  on  a  part  of  the  property  should   be   void   If  the   subject   of  In- 

at  the   time  the  policy   was  executed,  surance.   or   any   part   thereof,   be   In- 

where    the   value   of   the   unincumbered  cumbered.       At     the     time     the    policy 

portion    exceeds   the  amount   of   Incur-  was  Issued   the  house  was  on  land  ln- 

ance  on    all   the  goods,   as   "subject  of  cumbered   by  a  vendor's  lien.      Held,  a 

Insurance"    means    all    property    coy-  breach  of  the  policy,   though  the  con- 

ered    by    the    policy.— Mecca    Fire    Ins.  tract  which  created  the  lien  was  made 

Co-  of   Waco  v.  Wllderapln,   118   8.   W.  before  the  house  was  built. — Curlee  v. 

1131.       See    Cent.     Dig.     Insurance,     II  Texas  Home  Fire  Ins.  Co.,  73  8.  W.  831, 

636-651.  986. 

SBT.  A  Are  policy  provided  that  the  899.  A  policy  on  personalty  condl- 
entlre  policy  should  be  void  If  the  tloned  that  it  should  be  void  if  "the 
■object  matter  was  personal  property  subject  of  Insurance"  be  Incumbered 
which  was  Incumbered  by  a  chattel  by  a  chattel  mortgage  was  not  avoided 
mortgage.  The  policy  specified  the  by  a  chattel  mortgage  on  one  of  the 
particular  property  covered,  and  the  artlcleH  covered  by  the  policy. — North 
amount  Of  insurance  on  each  portion  British  &  Mercnntlle  Ins.  Co.  v.  Free- 
thereof.      A    cotton    preen    particularly  man    <Tex.   Civ.    App.)    31"    " 
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mortgage  on  property  and  the  policy  provided  for  forfeiture  if  so 
incumbered,  the  policy  was  breached  even  if  the  mortgage  was  paid 
off  the  day  after  the  insurance  was  affected."*  In  a  case  where  a 
note  securing  a  chattel  mortgage  was  never  delivered  the  incum- 
brance did  not  invalidate  the  policy  which  became  void  if  the  sub- 
ject of  the  insurance  should  be  incumbered.*13 

(6)  Omission  to  Inform  Insurer  of  Existence  of  Lien. — Under  a 
policy  providing  that  it  should  be  void  if  there  was  any  omission  to 
make  known  every  fact  material  to  the  risk,  where  the  insured 
made  no  representation  as  to  his  ownership  of  the  property  and 
no  inquiry  was  made  about  its  condition  and  the  agent  knew  that 
the  insured  had  recently  bought  the  property,  insured's  omission 
to  make  known  the  existence  of  a  vendor's  lien  would  not  prevent 
recovery.*0* 

(6)  Notice  and  Inquiry  of  Insurer  as  to  Existence  of  Lien. — The 
filing  and  indexing  of  a  chattel  lien  does  not  constitute  notice  to 
an  insurer  of  an  incumbrance  on  insured  property.*00  When  no 
written  application  is  taken  an  insurer  is  not  bound  to  inquire  as 
to  the  incumbrances  on  property  before  issuing  a  policy  contain- 
ing the  usual  stipulations  in  that  regard  and  the  failure  to  make 
such  inquiries  is  not  a  waiver  of  such  stipulations.**1 


MO.  Styles'  Civ.  St.  Art.  31»0b,  I 
1.  providing  (Or  filing  and  Indexing 
chattel  Hens.  Instead  of  recording,  as 
previously  required,  and  that,  when 
ao  filed  and  indexed,  an  instrument 
aha II  have  the  same  effect  as  thereto- 
fore given  It  When  fully  reglatered. 
and  "all  persons  shall  be  thereby 
charged  with  notice  thereof,"  la  not 
Intended  to  enlarge  the  scope  of  the 
notice,  which,  under  the  provisions 
for  full  registration  (Rev.  St.  Art. 
3884).  extends  only  to  creditors  or  the 
mortgagor  and  subsequent  purchasers 
or  Incumbrancers  In  good  faith.  Such 
filing  will  not  constitute  notice  to  an. 
Insurance  company  of  an  incumbrance 
on  Insured  property.  SI  S.  W.  1086 
(Civ.  App.  188B)  reversed.— Aetna,  Ins. 
Co.  v.  Holcomb,  S4  8.  W.  SIB,  88  Tex. 
404. 

301.  An  Insurer  la  not  required, 
when  no  written  application  la  taken, 
to  Inquire  aa  to  Incumbrances  on  prop- 
erty before  Issuing  a  policy  thereon 
containing  the  condition  that  It  shall 
be  void  In  case  of  Incumbrance,  unless 
by  agreement  otherwise,  indorsed  on 
the  policy,  and  its  failure  to  make  such 
Inquiries  is  not  a  waiver  of  the  condi- 
tion. 31  S.  W.  1086  (Civ.  App.  1895) 
reversed. — Aetna  Ins.  Co.  v.  Holcomb. 
34   S.  W.  IIS,  BS  Tex.  404. 

SOB.  A  false  representation  by  the 
Insured  in  his  application  for  Insur- 
ance that  there  Is  no  lien  on  the  prop- 
erty against  the  loss  of  which  he 
wishes  to  be  Insured  avoids  a  policy 
Issued    upon    the    application. — Queen 


Ids.  Co.  of  America  v.  Hay  (Tex.  Civ. 
App.)  36  8.  W.  819. 

303.  Under  a  stipulation  that  the 
entire  policy  shall  become  void  if  the 
subject  of  Insurance  be  personalty  and 
be  Incumbered,  a  forfeiture  cannot  be 
claimed  for  a  false  statement  as  to  the 
amount  Of  Incumbrance  on  the  person- 
alty, the  subject  of  insurance  being 
partly  real  and  partly  personal. — Hart- 
ford Fire  Ina.  Co.  v.  Walker.  SO  H.  W. 
830.  reversed  61  9.  W.  Til. 

SO*.  A  mortgage -clause  provision, 
In  a  policy  payable  to  a  mortgagee 
as  his  Interest  may  appear,  that  It  shall 
not  be  Invalidated,  aa  against  the  mort- 
gagee, by  any  act  or  neglect  of  the 
mortgagor,  by  whom  it  was  taken  out, 
does  not  prevent  the  forfeiture  of  the 
policy,  uader  provisions  that  the  policy 
"shall  be  void"  In  case  the  property 
is  incumbered,  and  that  It  "shall  not 
become  valid"  If  the  mortgagor  be 
guilty  of  any  concealment,  for  con- 
cealment by  the  mortgagor  of  the  ex- 
istence of  other  liens.— Hanover  Fire 
Ins.  Co.  v.  National  Exchange  Bank 
(Tex.  Civ.  App.)   34  S.  W.  asa. 

SOB.  A  mortgage-clause  provision 
In  a  policy  payable  to  a  mortgagee  aa 
Interest  may  appear. — that  the  policy 
bb  to  the  Interest  of  the  mortgagee, 
shall  not  be  Invalidated  by  any  act 
or  neglect  of  the  mortgagor. — does  not 
prevent  the  policy   from  being  Invall- 

of  misrepresentation  by  the  mortgagor 
In  the  application  for  the  insurance; 
he  having,  in  such  matter,  acted  as  the 
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(J)  Special  Circumstances  Affecting  Bisk. — A  failure  to  com- 
manicate  to  the  insurer  that  a  servant  bad  threatened  to  bnrn  the 
property  insured  does  not  avoid  a  policy  as  a  concealment  of  a 
material  fact  concerning  the  subject  of  insurance.*" 

(K)  Other  Insurance. — Under  a  policy  providing  that  the  policy 
should  be  void  if  the  insured  then  had  or  should  thereafter  procure 
any  other  insurance  on  the  property  covered  it  was  held  that  the 
rights  of  the  parties  became  fixed  at  the  time  of  the  loss  and  any- 


egent  of  the  mortgagee. — American 
Cent.  Ins.  Co.  v.  Cowan  (Tex.  Civ. 
App.)    34  B.  W.   460. 

30ft.  The  assignee  of  a  policy  pro- 
viding that  It  shall  be  void  If  the  In- 
terest of  the  assured  Is  other  than 
the  sole  and  unconditional  ownership 
of  the  premises  cannot  recover  for  a 
loss  thereunder  If  a  person  other  than 
the  assured  had  an  Interest  in  the 
property  at  the  time  the  policy  was 
Issued. — Sim  ends  v.'  Firemen's  Fund 
Ini.  Co.   {Tex.  Civ.  App.)   SB  S.  W.  SOD. 

307.  Failure  to  disclose  other  Insur- 
ance or  a  mortgage  incumbrance,  of 
which  the  Insurer  had  do  knowledge, 
as  required  by  a  policy,  will  prevent 
recovery  for  a  loss. — Guinn  v.  Phoenix 
Ins.  Co.  of  Brooklyn  (Tex.  Civ.  App.) 
11  S.  W.  ESS. 

30ft  Under  a  policy  providing  that  • 
the  same  shall  be  void  If  there  was 
any  omission  to  make  known  every 
fact  material  to  the  risk,  where  in 
aured  made  no  representation  to  the 
company's  agent  as  to  his  ownership 
of  the  .property,  and  no  Inquiry  was 
nude  about  lta  condition,  and  the  agent 
knew  from  previous  insurance  on  the, 
same  property  that  Insured  had  re- 
cently bought  the  property,  the  omis- 
sion of  Insured  to  make  known  the  ex- 
istence of  a  vendor's  lien  does  not 
prevent  tils  recovery  for  a  loss. — Liver- 
pool A  London  &  Globe  Ina  Co.  v. 
Sicker  (Tex.  Civ.  App.)   31  8.  W.  248. 


10  1 


,  !B4. 


Laws  1903,  ch.  «0.  amending 
Rev.  St.  1S9B.  Tit.  Eg,  by  adding  chap- 
ter S,  Arts.  SOSoba,  SOflBbb.  are  reme- 
dial within  the  rule  requiring  a  liberal 
construction  of  remedial  statutes  to 
accomplish  the  legislative  purposes. — 
Mecca  Fire  Ins.  Co.  of  Waco  v.  Striek- 
er, us  a.  w.  BOS.  See  38  Cent.  Dig. 
Insurance,   II  03B-651. 

310.  Laws  1003,  ch.  00,  amending 
Rev.  St.  180E.  Tit.  B8,  by  adding  chap- 
ter 5,  Arts.  SOSfiaa,  lOSSnli.  should  be 
liberally  construed,  being  designed  to 
prevent  forfeitures. — Id. 

311.  Stipulations  In  an  insurance 
policy  held  representations  within 
Laws  1903,  ch.  SO.  amending-  Rev.  St. 
ISIS,  Tit,  E8,  by  adding  chapter  6.  Arte. 
lOISaa,  SOBBbb.  so  that  their  falsity 
could  Dot  be  set  up  in  defense  of  an 
action  on  the  policy  without  showing 
that  they  were  material. — Id. 


318.  A  warranty  In  a  Are  policy 
against  Incumbrances  existing  at  the 
time  on  the  property  insured  la  valid, 
and  Its  violation  renders  the  policy 
void — Hartford  Fire  Ins.  Co.  v.  Wright 
(Tex.  Civ.  App.)  ItE  S.  W.  3S3  See 
IS    Cent.   Dig.    Insurance,    11(36-661. 

813.  Where  plaintiff  insured  wheat 
subject  to  a  chattel  mortgage,  of  which 
the  Insurer  was  not  shown  to  have 
had  notice,  under  a  policy  providing 
that  It  should  be  void  if  so  incumber- 
ed, plaintiff  was  not  entitled  to  re- 
cover thereon,  though  such  mortgage 
was  discharged  the  day  following  the 
execution  of  the  policy,  since  Its  ex- 
istence constituted  a  forfeiture,  which 
could  only  be  waived  by  the  insurer. 
Judgment  (Civ.  App.  1898)  64  8.  W. 
300,  affirmed. — Insurance  Co.  of  North 
America  v.  Wicker,  EE  S.  W.  740,  08 
Tex.   300. 

313a.  Where  a  note  secured  by  chat- 
tel mortgage  on  wheat  was  never  de- 
livered, such  incumbrance  did  not  in- 
validate a  policy  insuring  the  wheat, 
conditioned  to  be  void  If  the  subject  of 
the  Insurance  should  be  Incumbered 
by  a  chattel  mortgage.  Judgment 
(Civ.  App.  1809)  S4  8.  W.  300.  af- 
firmed.— Insurance  Co.  of  North  Amer- 
ica v.  Wicker,  GE  S.  W.  T40,  03  Tex.  810. 

914.  Such  statement  would  not 
avoid  the  policy  as  to  the  personalty, 
though  separately  set  out  and  sep- 
arately valued,  since  the  forfeiture  Is 
based  on  the  fact  of  all  and  not  a  part 
only,  of  the  insured  property  being  In- 
cumbered.— Hartford  Fire  Ins.  Co.  v. 
Walker,  SO  8.  W.  820,  reversed  SI  S. 
W.  711. 


a  sanitarium  that  the 
of  a  mere  personal  grievance  against 
the  manager,  threatened  to  burn  the 
sanitarium  would  not  avoid  the  policy 

concerning  the  subject  of  insurance.— 
Washington  Fire  Ins.  Co.  v.  Cobb,  183 
S.  W.  SOS.  38  Cent.  Dig.  Insurance.  II 
662-666. 
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thing  done  by  the  insured  after  that  time  in  violation  of  such  pro- 
vision did  not  impair  the  liability  of  the  company.*1' 

FORFEITUEE  OP  POLICY   FOR  BREACH  OF 

PROMISSORY    WARRANTY,  COVENANT 

OR   CONDITION   SUBSEQUENT 

Statutory  Provisions. — Art.  4874a,  Rev.  St.  1914,  providing  that 
no  breach  or  violation  of  any  of  the  warranties  or  conditions  of  a 
fire  insurance  policy  or  application  therefor  shall  render  the  policy 
void  or  constitute  a  defense  thereon  unless  such  breach  or  viola- 
tion contributed  to  bring  about  the  destruction  of  the  property, 
has  been  held  constitutional817  "Tm  as  has  also  Art.  4874b,  that  this 
provision  shall  not  affect  the  provision  regarding  real  property.111 

Covenants  or  Provisions  of  Policy.— Clauses  of  forfeiture  will  be 
construed  most  strongly  against  the  insurance  company."" 


tnoa.     <■**    aa 

§5  (>80-sfl».) 

aifl.  An  Insurance  policy  provided 
that,  unless  otherwise  provided  by 
agreement  Indorsed  thereon,  the  policy 
should  be  void  If  Insured  then  had, 
or  should  thereafter  make  or  procure, 
any  other  contract  of  Insurance  on  the 
property  covered  In  whole  or  In  part 
by  the  policy.  Held,  that  the  rights  of 
the  parties  under  "that  provision  be- 
come fixed  at  the  time  of  the  loss,  and 
anything-  done  by  the  Insured  after 
that  time  In  violation  of  that  pro- 
vision Will  not  Impair  the  liability  of 
the  company. — All  ems  n  la  Fire  Ins.  Co. 
V.  Ford t ran,  128  S.  W.  S93.  See  IS 
Cent.   Dig.    Insurance,    if    660-669. 

tomtmitumm     or     joiici     ro» 

biuoi  or  nonnon  wax. 
BASrrr,   cotmait,  om  con- 


tutlon  of  Texas  and  of  the  United 
States  by  depriving  an  insurance  com- 
pany of  the  right  of  contract. — Aetna 
Ins.  Co.  v.  Waco  Co..  189  S.  W.  315. 

317o.  Acta  33d  Leu.  ch.  106  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1IH,  Arts. 
4871a.  1874b).  being  an  act  to  prevent 
Insurance  companies  from  avoiding 
liability  for  loss  to  personal  property 
under  technical  provisions  of  the 
policy,  does  not  violate  the  constitu- 
tional provision  (Const.  Art  S,  I  IE) 
that  no  bill  shall  contain  more  than 
one  subject  expressed  in  lta  title,  when 
construed  to  render  Inoperative  as  a 
"technical"  provision,  a  provision  for- 
feiting the  policy  for  taking  out  ad- 
ditional Insurance.— Aetna  Ins.  Co.  v. 
Waco  Co.,   189  S.  W.  !1S. 


317.  Acts  SSd  Leg.  ch.  105  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  Arts. 
1871a.  4871b),  concerning  warranties 
In  Are  Insurance  policy  the  breach  of 
which  do  not  contribute  to  a  loss,  held 
constitutional. — McPherson  v.  Camden 
Fire  Ins.  Co.,   185  S.  W.   1056. 

317a,  Act  .13(1  Leg.  ch.  105  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1911,  Arts. 
1871a,  1871b),  as  to  "technical" 
breaches  of  fire  Insurance  policy,  held 
constitutional. — Aetna  Ins.  Co.  v.  Waco 
Co.,  189  S.  W.  315. 

317b.  Acts  33d  Leg.  ch.  105  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  Arts. 
1871a.  1871b)  as  to  technical  breach 
of  a  Ore  Insurance  policy  upon  per- 
sonalty,   does   not    violate    the    Const!- 


ala.  The  policy  providing  that  "the 
entire  policy  shall  be  void."  a  for- 
feiture cannot  be  claimed  for  a  part 
of  the  policy.— Hartford  Fire  Ins.  Co. 
Walker,    60    S.    W.    830,   reversed    61 


poli- 


8.  W.   711 
81S. 


Clauses  of  forfeiture  in  a 
cy  of  Insurance  will  be  construed 
strongly  against  the  Insurance  com- 
pany.—Scottish-Union  National  Ins. 
Co.  v.  Andrews  &  Matthews,  89  S.  W. 
119. 

306 — Conditions    InbseQnant. 

aao.  Temporary  breach  of  a  stipula- 
tion In  a  policy,  to  which  there  Is  not 
attached  a  specific  forfeiture,  and 
which  breach  does  not  exist  at  the 
time  of  the  Are  and  loss,  and  which 
did  not  contribute  thereto,  does  not 
prevent  recovery  on  the  policy. — 
Phoenix  AsBur.  Co.  of  London  v.  Mun- 
ger   Improved   Cot  ton -Mac  h.   Mfg.  Co., 


ogk 
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Temporary  Breach  of  a  Policy. — A  temporary  breach  of  a  stipu- 
lation in  a  policy,  to  which  there  is  not  attached  a  specific  for- 
feiture and  which  breach  did  not  exist  at  the  time  of  the  fire  and 
loss  and  which  did  not  contribute  thereto,  will  not  prevent  a  re- 
covery.110 

Breach  of  Technical  or  Immaterial  Provisions. — The  breach  of  a 
mere  technical  or  immaterial  provision  in  a  policy  which  does  not 
contribute  to  the  loss  will  not  defeat  or  forfeit  a  right  under  such 
policy.*10 

Proceedings  to  Give  Effect  to  forfeiture. — A  provision  avoiding 
a  fire  policy  if  the  insured  should  procure  any  other  insurance  on 
the  property  covered  does  not  ipso  facto  make  the  policy  void  by 
the  issuance  of  a  second  policy  in  another  company,  since  the  com- 
pany has  a  right  to  waive  the  provisions  and  continue  the  policy.821 

Bights  of  Creditors  After  Breach  by  Insured. — When  the  insured 
has  violated  the  conditions  of  a  policy  his  creditors  have  no  bet- 
ter right  to  enforce  payment  against  the  insurer  than  he  has.121 

Parties  Affected  by  Forfeiture  of  Policy. — An  assignee  of  a  pol- 
icy cannot  claim  that  the  building  was  not  properly  classified  and 
that  the  provisions  in  the  policy  in  regard  to  additional  insurance 
were  not  valid."*  Where  the  insurer  approves  an  assignment  of  a 
policy  when  the  property  is  sold  there  is  a  new  contract  of  insur- 
ance between  the  assignee  and  the  insurer,  whereby  the  assignee 
could  not  be  charged  with  any  breaches  by  the  grantor  of  the 
original  contract.'"  In  the  ease  of  an  assignment  of  a  policy  at 
the  time  the  property  is  sold  the  grantees  are  the  insured  within  the 
terms  of  a  rider  protecting  the  grantors  reserved  right  and  the 

ment  against  the  company   than  him- 
self.—Phoenix  Ina.  Co.  v.  Willis.  (Tex.) 
6   8.  W.  826. 
__._»   of   mere   technical 
or    Immaterial    provisions    in    an    In-      311 — Parties  Affected  by  rorfeltuxa  of 
mrance  policy  which  does  not  con  t rib-  Policy.      (See    M    Cent.    Dig.    Inanr. 

ute  to  the  loss  will  not  defeat  or  for-  mo*,  ||  704-708,  70S,  781,  807.) 

felt    a    right    under    the    policy. — Mc-  i 

Pherson    v.   Camden   Fire  Ins.   Co.,    18S  323.     An    assignee    of    a    Are    lnsur- 

S.  W.   1055.  ance  policy  held  precluded  from  claim- 

ing that   the  building  was  not  proper- 
310 — Wofctoe    and   Proceeding"    to    CUTS       ly  classified  and  that  the  provisions  In 
■Seat  to   B'orfeitnr*     (See  BS    Cent.       the   policy   In   regard    to  additional   in 
Dig.  IsniUM,  II  703,  731,  7B0,  838,        surance  was  Invalid.— Reliance  Ins.  Co. 
340,  SO*,)  Of    Philadelphia   v.    Dalton,    ITS    S.    W. 

MS. 
331.     A     provision     avoiding     a.    Qre  334.     Where    plaintiffs    bought    prop- 

policy  held  not  to  make  It  Ipso  facto  erty  of  R  covered  by  an  Insurance 
void  by  the  Issuance  of  a  second  policy  Issued  by  defendant,  the  ap- 
pollcy  on  the  property  by  another  proval  by  defendant  Of  It's  assign- 
company. — Southern  Nat.  Ins.  Co.  of  ment  to  them  of  the  policy  constituted 
Austin  v.  Barr,  148  S.  W.  846.  a  new   contract  of   Insurance   between 

them    and    defendant,    whereby    they 
Wghts    of    Creditors   After   Breach   by       could      not      be      charged      with      any 
Insured.  breaches    by    K.    of    the    original    con- 

tract—National Fire  Ins  Co.  v.  J.  W. 
333.    When  an  Insured  has  violated      Caraway  &  Co.,  130  8-  W.  158.     See  18 
conditions   of   a   policy,    his    creditors      Cent.  Dig.  Insurance,  II  704,   792,  T81. 


i  no  better  right   to  enforce  pay-      827,  841,  874. 
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grantor  could  only  recover  in  the  case  of  loss  such  an  amount  aa 
was  recoverable  by  the  grantees.*211  As  one  selling  mortgaged  prop- 
erty to  one  assuming  the  mortgage  has  the  rights  of  a  surety  he  is 
entitled  to  the  benefits  of  a  clause  in  a  policy  providing  that  it 
shall  not  be  invalidated  as  to  the  interest  of  the  trustee  under  the 
mortgage  by  any  act  or  neglect  on  the  part  of  the  mortgagor,  or 
owner  of  the  property  and  hence  the  vendor  may  after  loss  pay 
to  the  trustee  the  amount  of  the  mortgage  debt  and  become  the 
beneficiary's  assignee,  notwithstanding  a  forfeiture  of  the  policy 
by  parties  who  had  become  primarily  liable."*  This  right  of  the 
surety  cannot  be  defeated  by  the  prior  purchase  of  the  mortgage 
by  the  insurer,  the  premium  paid  by  the  original  mortgagor,  who, 
as  surety,  claims  the  benefit  of  the  insurance,  being  considered  a 
full  equivalent  for  the  risk  assumed.921 

Hatters  Relating  to  Property  or  Interest  Insured — (A)  Chang* 
in  Use  of  Building. — A  mere  change  in  occupation  will  not  avoid  a 
policy  where  there  is  a  provision  in  the  policy  avoiding  it  if  the 
risk  be  increased  by  a  change  of  occupation.*28 

(B)  Change  in  Occupancy  of  Building. — A  provision  that  the 
mortgagee  should  notify  the  insurer  of  a  change  in  occupancy  was 
not  violated  by  failing  to  notify  it  of  the  owner's  neglect  to  occupy 


386.  Where  on  the  sale  of  Insured 
property  the  Insurance  was  ossifi-ned 
to  the  grantees,  they  were  the  "as- 
sured" within  the  terms  of  a  rider 
protecting  the  grantor's  reserved  In- 
terest, and  hence  the  latter  could  only 
recover  In  case  of  loss  an  amount  aa 
was  recoverable  by  the  grantees. — 
Dumphy  v.  Commercial  Union  Assur. 
Co.,  Limited,  of  London,  142  S.  W.  116. 
See  28  Cent.  Dig.  Insurance,  II  704-708, 
762,  781,  827,  841,   874.  890,  SOI. 

SH.  Since  one  selling  mortgaged 
property  to  one  assuming  the  mort- 
gage has  the  rights  of  a  surety,  he  Is 
entitled  to  the  benefits  of  a  clause  In  a 
Are  policy  providing  thst  It  shall  not 
I  to  the  Interest  Of 
:o  under  the  mortgage,  by 
r  neglect  on  the  part  of  the 
-,  or  owner  of  the  property, 
and  hence  Such  vendor  may.  after  a 
loss  under  the  policy,  pay  to  the  trus- 
tee the  amount  of  the  mortgage  debt, 
and  become  the  beneficiary's  assignee, 
notwithstanding  a  forfeiture  of  the 
policy  by  parties  who  had  become 
primarily  liable.— Merchants'  Ins.  Co. 
v.  Story  (TaX.  Civ.  App.)  36  S.  W. 
68. 

387.  This  right  of  the  surety  cannot 
be  defeated  by  the  prior  purchase  of 
the  mortgage  by  the  Insurer;  the  pre- 
mium paid  by  the  original  mortgagor, 
who,  as  surety,  claims  the  benefit  of 
the  Insurance,  being  considered  a  full 
equivalent  for  the  risk  assumed. — 
Merchants'  Ins.  Co.  v.  Story  (Tex.  Civ. 
App.)  SB  B.  W.  E8. 


319— (B)  Matters  Belatlng  to  Proper- 
ty Or  Interest  Xnswd. — (1)  Change 
la  Has  of  Building,  (SM  as  Cant.  Dig. 
Xnsnrano*,  II  7S1-7M,  7BS.) 

808.  A  clause  In  a  policy  providing 
for  the  Insurance  of  premla«a  for  a  cer- 
tain period  "while  occupied"  for  sad- 
dlery purposes,  does  not  make  a  mere 
change  of  occupation  avoid  the  policy, 
where  it  contains  another  provision 
avoiding  It  If  the  risk  be  Increased  by 
a  change  of  occupation.  ZG  S.  W.  988. 
affirmed. — Bast  Texas  Fire  Ins.  Co.  v. 
Kempner  (Tex.  Civ.  App.)  34  S.  W.  898; 
12  Tex.  Civ.  App.  ESS. 


389.    Where   plaintiff  had  agreed  in 

his  application  to  obtain  defendant's 
consent  In  case  of  vacancy  or  change 

fine  occupancy  as  "such  occupancy  aa 
the  parties  might  be  presumed  to  have 
intended, — that  is.  a  practical  occu- 
pancy, consistent  with  the  purposes 
for  which  the  property  was  Insured." 
— and  to  charge  that  mere  temporary 
absence  was  not  a  breach  at  the  obli- 
gation to  occupy,  provided  such  ab- 
sence was  a  contingency  fairly  within 
the  contemplation  of  the  parties. — 
Georgia  Home  Ins,  Co.  v.  Brady  (Tex. 
Civ.  App.)   41   8.  T~    " 
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the  house  when  completed.'10  It  was  not  error  for  the  court  to  de- 
fine occupancy  as  such  occupancy  as  the  parties  might  be  presumed 
to  have  intended,  that  is,  a  practical  occupancy,  consistent  with 
the  purposes  for  which  the  property  was  insured.*1*  i  Neither  was  it 
error  to  charge  that  mere  temporary  absence  was  not  a  breach  of 
the  obligation  to  occupy,  provided  such  absence  was  a  contingency 
fairly  within  the  contemplation  of  the  parties."* 

(0)  Change  in  Value  of  Goods  Insured. — A  provision  of  an  au- 
tomobile fire  policy  that  the  machine  should  not  be  used  to  carry 
passengers  for  compensation  only  prohibited  its  use  for  carrying 
passengers  continuously  as  a  business.8" 

(D)  Building  Becoming  Vacant. — The  word  "vacant"  means 
empty  in  its  ordinary  sense.*"  The  term  "occupied"  implies  an 
actual  use  by  some  person  according  to  the  purpose  for  which  the 
property  was  intended,  and  does  not  imply  that  some  one  shall 
remain  in  a  building  all  the  time  without  interruption,  but  merely 
that  there  shall  not  be  a  cessation  of  occupancy  for  any  consid- 
erable length  of  time.*10  In  considering  the  question  as  to  whether 
the  insured  property  became  vacant  and  unoccupied  the  jury  will 
look  to  the  purposes  to  which  parties  might  reasonably  have  con- 
templated it  would  be  put.**4  A  temporary  absence  without  a' 
removal  of  the  furniture  or  an  intent  to  abandon  the  premises,  fol- 
lowed by  occupation  before  the  fire  is  not  within  a  condition  against 
allowing  property  to  become  vacant  and  unoccupied.*"     A  policy 

330.  A  provision.  In  a  so  called  mired,  and  there  was  no  evidence  of  a 
anion  mortgage  clause,  that  the  mort-  permit  that  the  house  should  remain 
gagee  should  notify  the  Insurer  of  a  vacant  longer  than  such  30  days. 
change  In  occupancy  held  not  violated 
by  falling  to  notify  the  Insurer  of  the 
owner's  neglect  to  occupy  the  house 
when  completed. — Western  Assur.  Co. 
T.  Hlllyer-Deutsch-Jarratt  Co..  1ST  S. 
W.  8I«. 

Ing  the  time  necessary  for  the   outgo- 

ws— (3)  Cluing*    lit   Talus    of    Oooda      Ing   tenant   to  remove  his   goods,   and 

luonl.      (tM   &8   Cant.   Dig.   Xzurar-       the  Incoming  tenant  to  place  his  goods 

■Mis,  f  TSO.)  In     the     building.     Is    not    within     the 

meaning   of   e.   provision   of   a    policy 

331.  A  provision  of  an  automobile  thereon  avoiding  it  If  the  building  be- 
flre  policy  that  the  machine  should  comes  vacant  2G  S.  W.  999  (Civ.  App. 
not  be  used  to  carry  passengers  for  1894),  affirmed. — East  Texas  Fire  Ins. 
•""npensatlon  held  only  to  prohibit  the  Co.  v.  Kempner,  34  S.  W.  393,  13  Tex. 
use  Of  the  machine  continuously  for  Civ.  App.  633.  Reversed  by  Supreme 
carrying   passengers   as   a   business. —      Court  27  5.  W.  122. 

Commercial   Union  Assur.   Co.   of  Lon-  334.     A  temporary  absence  from  the 

don  v.  Hill.  167  S.  W.  1095.  Insured   building   by    the   Insured   and 

his   family,   without   a  removal   of   the 

333 — (4)  Building    Becoming    Vacant.  furniture,  or  an  Intent  to  abandon  the 

(See  38  Gent  Dig.  lasnmaev  U  704-  premises,    followed    by    occupation    be- 

773.)  fore  the  Are.  Is  not  within  a  condition 

<  against   allowing   the   property   to   be- 

333.     In  an  action  on  a  fire  policy  con-  come  vacant  and  unoccupied. — Phoenix 

tainlng  a  clause  that  It  should  be  void  Ins.  Co.  v.  Burton  (Tex.  Civ.  App.).  39 

If  the  house  became  vacant  without  a  S.  W.  319. 

permit  from  an  agent  Indorsed  on  the  33G.    A     defendant     insurer     cannot 

policy.    It    appeared    that    a    vacancy  complain   of   the  charge  that,   in   con- 

permit   for   30    days   was   made  out   by  slderlng    the    question    as    to    whether 

the  agent,  but  not  delivered  to  the  In-  the    insured    property    became    vacant 
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providing  that  it  shall  "at  once  become  null  and  void"  and  the 
unearned  premiums  be  returned,  if  the  premises  become  vacant 
without  consent  of  the  insurer,  is  avoided  by  a  vacancy  of  three 
days,  incident  to  a  change  of  tenants."0  Where  a  policy  contained 
a  clause  that  it  should  be  void  if  the  house  became  vacant  without 
a  permit  indorsed  thereon  and  a  vacancy  permit  for  a  certain  num- 
ber of  days  was  made  out  by  the  agent  but  not  delivered,  the  plain- 
tiff could  not  recover  where  the  fire  occurred  after  such  specified 
time.1"  In  a  case  where  to  preserve  the  insurance  a  person  moved 
his  effects  into  a  room  of  a  boose  and  was  not  absent  from  the 
house  more  than  four  days  at  a  time,  the  house  was  occupied  within 
a  policy  providing  that  the  insurance  should  only  continue  while 
the  premises  were  occupied  by  a  tenant  as  a  private  dwelling  house 
and  that  it  would  be  avoided  if  such  house  should  remain  vacant 
or  unoccupied  for  ten  days.**8  A  house  did  not  become  vacant  or 
unoccupied  where  the  owner  left  a  large  part  of  his  furniture  there 
and  placed  a  room  in  the  possession  of  a  servant  who  slept  there 


and  unoccupied,  the  Jury  will  look  to 
the   purposes   to   which   parties   might 

Casonably  have  contemplated  It  would 
put. — Phoenix    Ins.    Co.    v.    Swann 
(Tex.  Civ.  App.).   41   S.  W.  GIB. 

338.  A  Ore  Insurance  policy  provid- 
ing that  It  shsll  "at  once  become  null 
and  void,"  and  the  unearned  premlumH 
be  returned.  If  the  premises  become 
vacant  without  consent  Of  the  com- 
pany. Is  avoided  by  a  vacancy  of  three 
days.  Incident  to  a  change  of  tenants. 


■    (T 


<    27   f 


W.    122. 


building  dur- 
ing the  time  necessary  for  the  outgo- 
ing tenant  to  remove  his  goods,  and 
the  Incoming  tenant  to  place  his  goods- 
in  the  building,  la  not  within  the 
meaning  of  a  provision  of  a  policy 
thereon  avoiding  It  if  the  building  be- 
came vacant.— East  Teias  Fire.  Ina. 
Co.  v.  Kcmpner  (Tex.  Civ.  App.)  26 
S.  W.  m.      Reversed  27  S.  W.   122. 

338.  Where,  after  the  tenant  of  an 
Insured  house  moved  out,  another  per- 
son   moved    In    at    the    request    of    the 

had   alt   his   effects  in   the   house,   with 

control  of  the  premises,  and  was  cor- 
porally  present  and  in  actual   poases- 

Ing  moat  of  the  time  between  de- 
parture of  the  tenant  and  the  destruc- 
tion of  the  house  by  fire,  which  was 
about  a  month,  and  was  not  absent 
from    the   place  durl 


■   than 


,    the 


occupied,  within  a  provision  of  the  pol- 
icy that  the  Insurance  should  only 
continue  while  the  premises  were  oc- 
cupied by  a  tenant  ss  a  private  dwell- 
ing house,  and  that  the  entire  policy, 
unifies  otherwise  provided,  should  be 
void  If  the  building,  whether  intended 


for  occupancy  by  the  owner  or  tenant. 
should  remain  vacant  or  unoccupied 
for  10  days,  and  the  fact  that  only  one 
of  the  rooms  In  the  house  had  been 
used    by    the    occupant,    and    that    the 


rnlsh 


,    did 


within 

the  policy;  the  word  "vacant"  mean- 
ing "empty"  in  its  ordinary  sense. — 
Agricultural  Ins.  Co.  of  Water  town, 
N.  v.,  v.  Owens.  132  3.  W.  828.  See  28 
Cent.  Dig.  Insurance.   II  784-789. 

338.  A  provision  in  a  policy  Insur- 
ing a  building  occupied  as  a  sanitarium 
■while  occupied  as  the  Park  Terrace 
Sanitarium,"  In  absence  of  provisions 
aualliying  such  Intent,  constituted  a 
warranty  that  the  building  would  be 
occupied  aa  a  sanitarium  during  I  lis 
life  of  the  policy. — Washington  Fire 
Ins.  Co.  v.  Cobb,  183  S.  W.  SOS.  21 
Cent.    Dig.   Insurance,    II    7*4-779. 

The  term  "occupied"  as  used  li 


some  person  ace 
for  which  it  wi 
not  Imply  that  i 
in  the  building 
Interruption,    bu 


mpllfis 


a  by 
>raing  to  the  purpose 
s  designed,  and  does 
una  one  shall  remain 
all  the  time  without 
merely     that     there 


for    hi 
—Id. 


-   considerable   I 


ngth    of    1 


sanitarium  which  consisted 
of  some  22  rooms  and  several  cottages 
was  not  "occupied"  during  the  months 
preceding  the  Are,  where  during  that 
time  there  was  no  attending  physician, 
matron  or  servants,  and  no  facilities 
for  heating  the  building,  which  then 
only  contained  three  people,  who  were 
not  authorized  to  receive  patients  or 
work  for  them,  and  who  left  about  2* 
hours  before  the  fire,  after  which  the 
building   was   In    charge   of   a   watch- 


—Id. 


»  Goo*; 
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until  the  fire.'**  Where  a  policy  upon  several  buildings,  constitut- 
ing practically  one  risk,  provided  that  it  should  be  void  as  to  every 
part  if  a  certain  building  were  vacant  for  more  than  ten  days, 
sueh  a  provision  goes  to  the  whole  contract  and  if  such  building 
is  vacant  longer  than  the  ten  days  specified  the  whole  insurance 
lapses  even  though  the  amount  of  insurance  on  each  building  is 
specified.3"  Error  in  a  charge  which  required  the  property  to  be 
both  unoccupied  and  vacant  for  ten  days  before  the  policy  is 
breached  is  harmless  where  the  evidence  showed  no  breach  of  the 
vacancy  condition.144  (For  facts  showing  non-occupancy  of  a  sani- 
tarium within  the  meaning  of  a  policy  see  Ann.  339  and  341.) 

(E)  Keeping  or  Use  of  Prohibited  Articles. — Breach  of  a  con- 
dition prohibiting  the  use  of  gasoline  upon  the  premises  avoids  the 
policy,  though  the  use  of  the  gasoline  did  not  cause  the  loss."0 
However,  a  temporary  using  and  keeping  of  gasoline  will  not  avoid 
a  policy.*"  Neither  will  a  policy  be  avoided  if  the  gasoline  is 
kept  in  a  shed  outside  the  insured  building."4'  Where  gasoline  was 
delivered  at  the  insured  building  and  sent  out  to  another  building 
to  be  used  it  was  not  "kept,  used  or  allowed"  on  the  premises  in- 
sured within  the  policy. B*8  Proof  of  a  custom  of  using  gasoline  for 
domestic  purposes  is  admissible  to  explain  or  avoid  a  prohibition 
as  to  the  use  of  gasoline  in  operating  a  laundry.84'  A  policy  pro- 
viding that  it  shall  be  void  if  the  risk  be  increased  is  not  invali- 
dated by  a  tenant's  use  of  a  gasoline  stove  without  the  knowledge 


343.  Where  one  insurance  policy 
upon  several  buildings,  which  practical- 
ly constitutes  one  risk,  provided  that 
it  shall  be  void  as  to  every  Dart  If  a 
building    therein    described 


for 


e  than 


rovislor 


and    If 

building  Is  vacant  longer  than  10  days, 
the  whole  Insurance  lapses  even 
though  the  amount  of  Insurance  on 
each  building  is  specified. — Mecca  Fire 
Ins  Co.  v.  Cog-Man.  134   3.  W.  266. 

343.  Where  defendant  on  removing 
from  the  Insured  premises  left  a  large 
part  of  his  furniture  In  the  house,  and 
placed  a  room  In  the  possession  of  a 
servant,  who  slept  there  until  the  Ore 
occurred,  the  house  did  not  become 
vacant  and  unoccupied,  within  the 
meaning  of  a  contract  of  Insurance. — 
German- American  Ins.  Co.  v.  Evanta, 
ES  S.  W.  417,  94  Tex.  490.  denying  writ 
of  error  (Civ.  App.)  61  S.  W.  636.  26 
Tex.   Civ.   App.   300. 

344.  Where  the  evidence  showed  no 
breach  of  a  condition  that  a  Are  policy 
should  be  void  If  the  property  should 
be  vacant  "or"  unoccupied  for  ten  days, 
the  error  in  a  charge  which  required 
the  property  to  be  both  unoccupied 
and  vacant  for  a  period  of  ten  days  Is 
harmless. — Home  Ins.  Co.  v.  Peterman, 
1E5  S.   W.  103. 


390— (S)   Keeping  or  Use  of  Prohibited 
Artiolfls.     (Bee  Cent.  Dig.  huuuM, 

H  703-731.) 

34B.  A  policy  of  Are  Insurance  pro- 
hibiting the  keeping  or  using  of  explo- 

volded  by  the  temporary  use  of  an  In- 
flammable fluid  as  an  experiment  for 
lighting.— Fireman's  Fund  Ins.  Co.  v. 
Shearman,  GO  S.  W.  698,  20  Tex.  Civ. 
App.  343. 

348.  A  prohibitory  clause  In  a  fire 
Insurance  policy  against  the  keeping 
of  gasoline  on  the  Insured  premises 
does  not  prevent  Insured  from  keep- 
ing gasoline  In  a  shed  on  his  lot  out- 
side the  insured  building. — Fireman's 
Fund  Ins.  Co.  v.  Shearman,  GO  S.  W. 
G98,  20  Tex.  Civ.  App.  343. 

347.  Operating  a  laundry  Is  not  a 
trade  or  manufacture  within  a  clause 
In  a  fire  policy  prohibiting  the  use  of 
gasoline,  any  custom  of  trade  of  manu- 
facture notwithstanding,  so  as  to  pre- 
clude proof  or  a  custom  of  using  gaso- 
line by  the  residents  of  the  communi- 
ty at  the  time  the  policy  was  Issued, 
to  explain  or  avoid  the  prohibition. — 
Northern  Assur.  Co.  of  London,  Eng- 
land, v.  Crawford,   G9  S.  W.  916. 

34a  A  Are  policy  stipulated  that  It 
should  be  void  if  gasoline  was  kept. 
used     or     allowed     on     the     premises. 
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of  the  insured.1"  The  keeping  of  gasoline  for  domestic  purposes 
does  not  work  a  forfeiture  of  a  policy  although  the  policy  pro- 
hibits it."2  ***  (For  facts  warranting  a  finding  that  no  illuminating 
gas  was  generated  in  a  building  see  Ann.  345  and  354.) 

(F)  Incumbrances. — A  policy  on  merchandise  and  fixtures  was 
not  invalidated  as  to  the  furniture  and  fixtures  by  the  execution 
of  a  chattel  mortgage  on  the  merchandise.*"  To  defeat  a  policy 
providing  that  it  shall  be  void  if,  with  the  knowledge  of  the  in- 
sured, foreclosure  proceedings  are  commenced  by  virtue  of  any 
mortgage  on  the  chattels  insured,  it  must  appear  that  such  pro- 
ceedings were  commenced  with  the  knowledge  of  the  insured.""1  "* 


which  were  used  tor  a  restaurant. 
Gasoline  wan  kept  on  the  premises  for 
use  in  carrying  on  the  business.  Some- 
times gasoline  was  delivered  at  the 
restaurant  for  use  In  It  and  In  the  bus- 
iness of  Insured  In  another  building; 
but  the  quantity  used  In  such  other 
business  was  not  kept  in  the  restau- 
rant, but  was  sent  to  such  other  build- 
ing. Held,  that  the  gasoline  so  sent 
out  was  not  "kept,  .used,  or  allowed" 
on  the  premises  Insured. — American 
Cent.  Ins.  Co.  v.  Chancey,  137  8.  W. 
677.  See  28  Cent.  Dig.  Insurance,  !! 
782-791. 

349.  A  policy  which  provided  that 
It  shall  be  void  if  the  risk  be  In- 
creased by  any  means  within  the 
knowledge  of  the  assured  Is  not  In- 
validated by  a  tenant's  use  of  a  gaso- 
line stove  in  the  building  without  the 
knowledge  of  the  assured. — Bast  Tex- 
as Fire  Ins.  Co.  v.  Kempner  (Tex.  Civ. 
App.)  S4  S.  W..  393,  12  Tex.  Civ.  App. 
6J3. 

360.  Breach  of  a  condition  In  a  poli- 
cy prohibiting  the  use  of  gasoline  upon 
the  premises  avoids  the  policy,  though 
the  use  of  the  gasoline  did  not  cause 
the  loss.— Pennsylvania  Fire  Ins.  Co. 
v.    Faires    (Tex.    Civ.    App.)    36    S.    W. 


361,     Where 
contained    the 


brought  on  the 
afternoon  for  uw 
suited   therefrom 


amy    cnai    gasoline 
.    used,    or   allowed 


the   night   of   the 


broken,  and  the  Insurance  company 
was  liable,  as  the  terms  employed  did 
not  Include  a  temporary  keeping  and 
using— Springfield  Fire  &  Marine  Ins. 
Co.  v.  Wade,  68  S.  W.  977,  96  Tex.  6B8. 
SU.  A  custom  of  the  Insurer  not  to 
permit  the  use  of  gasoline  on  prem- 
ises Insured  by  It  Is  unavailing  as 
against  the  permission  of  such  use  Im- 
plied by  an  insurance  of  household 
and  kitchen  furniture  and  family 
stores  which  are  shown  to  ordinarily 
Include  gasoline  and  gasoline  stoves. 
— American  Cent.  In  a.  Co.  v.  Green 
(Tex.  Civ.  App.)  41  S.  W.  74,  1*  Tex. 
Civ.  App.  631. 


303.  A  prohibition  In  a  fire  insur- 
ance policy  of  the  use  of  gasoline  is 
repugnant  to  Insurance  therein  of 
household  and  kitchen  furniture  and 
family  stores  where  It  appears  that 
gasoline  and  gasoline  stoves  are,  in 
the  vicinity,  an  ordinary  part  of  such 
furniture  and  stores;  and  hence  tbe 
keeping  of  gasoline  for  domestic  pur- 
poses does  not  work  a  forfeiture. — 
American  Cent.  Ins.  Co.  v.  Qreen.  41 
S.  W.  74,  II  Tex.  Civ.  App.  Ell. 

364.  An  Insurance  policy  provided 
that  It  should  be  void  If  Illuminating 
gas  or  vapor  should  be  generated  In 
the  building,  or  adjacent  thereto,  to 
use  therein,  or  if  gasoline  should  be 
kept  or  used  on  the  premises.  Insured 
manufactured  "French  Electric  Fluid" 
from  gasoline  and  other  Ingredients, 
which  was  kept  in  a  shed  separate 
from  the  Insured  building,  and  used  II 
In  a  lamp  for  lighting  said  building; 
a  portion  of  It  being  kept  on  a  shelf 
in  the  back  part  of  the  building.  In- 
sured had  used  all  of  the  fluid  several 
days  before  the  fire  occurred,  and  waa 
not  using  any  at  the  time  of  the  fire. 
Held,  that  the  facts  warranted  a  find- 
ing that  no  Illuminating  gas  was  gen- 
erated In  the  building  for  use  therein, 
and,  In  the  absence  of  expert  testimony 
that  French  Electric  Fluid  and  gaso- 
line are  the  same,  the  facts  also  Justi- 
fied a  finding  that  no  gasoline  was  kept 
or  used  on  the  premises. — Phoenix  Ins. 
Co.  v.  Shearman,  43  3.  W.  930,  17  Tex. 
Civ.  App.  466. 


36S.  Where  a  policy  provides  that 
It  shall  be  void  If,  with  the  knowledge 
of  Insured,  foreclosure  proceedings  be 
commenced  by  virtue  of  any  mortgage 
on  the  chattels  insured,  It  must  ap- 
pear, to  defeat  the  policy,  that  the 
foreclosure  proceedings  were  com- 
menced with  the  knowledge  of  the  In- 
sured.—North  British  A  Mercantile 
Ins.  Co.  v.  Freeman  (Tex.  Civ.  App.) 
33  S.  W.   1091. 

3M.  Where  insured  had 
edge  at  the  time  of  the  loss 
lng   of   the   petition   in   a  sv 
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(O)  Change  of  Title  or  Interest — (1)  In  General. — A  mere  con- 
tract to  convey  property  covered  by  a  policy,  the  consideration  not 
being  paid  and  there  being  no  change  in  the  possession  does  not 
constitute  a  change  in  the  interest  or  title  so  as  to  avoid  the  in- 
surance.**'  But  a  conditional  sale  was  held  a  ebange  in  the  inter- 
eat,  title  and  possession  that  would  avoid  the  policy.'*'  ***  A  mar- 
ried woman  is  the  unconditional  and  sole  owner  of  her  separate 
property  within  the  meaning  of  a  policy,  although  her  husband 
hag  a  right  of  homestead  therein."*  A  transfer  of  title  made  with 
the  consent  of  the  agent  does  not  avoid  a  policy,  although  no  con- 
sent was  endorsed  on  it,  where  the  policy  declares  the  transfer 
must  be  endorsed  on  it  but  does  not  stipulate  that  such  condition 
cannot  be  waived."1  It  has  been  held  that  a  provision  voiding  a 
policy  for  any  change  in  the  insured's  interest  or  title  does  not 
apply  where  he  sells  the  land  but  retains  title  in  the  house,  to  be 
removed  when  the  balance  of  the  price  is  paid.'79  And  in  the  same 
case  it  was  decided  that  the  provision  as  to  unconditional  owner- 
ship referred  to  the  date  of  the  policy  and  not  to  any  subsequent 
sale  of  the  ground.'™  ***  A  policy  will  be  avoided  where  an  owner, 
without  the  insurer's  consent  transfers  his  property  to  another, 
where  it  provides  that  it  shall  become  void  if  any  change  shall 
take  place  in  the  possession  or  interest  in  the  property  not  con- 
sented to  in  writing  indorsed  thereon.**0 


clone  a  mortgage  on  the  insured  prem- 
ises, by  which  the  suit  was  begun, 
under  Rev.  St.  189G.  Art.  1177,  there 
was  no  forfeiture  of  the  policy  under 
a  clause  providing  that  It  should  be 
void  "If  with  the  knowledge  of  the  in- 
sured foreclosure  proceedings  be  com- 
menced," etc.,  though  Insured  had 
been  previously  served  with  citation 
In  such  suit.— London  A  L.  Fire  Ins. 
Co.  v.  Dilvla,  84  3.  W.  260. 

am.  A  (Ire  policy  on  merchandise 
and  fixtures  held  not  invalidated  as  to 
the  furniture  and  fixtures  by  the  exe- 
cution of  a  chattel  mortgage  on  the 
merchandise. — Spring  Garden  Ins.  Co. 
of   Philadelphia  v.   Brown,   14a   S.   W. 


368.  Q.  made  an  assignment  to 
plaintiff  of  all  his  property  Including 
that  Insured  In  defendant  company 
under  a  policy   providing  for  Its  for- 


:    in    I 


:    the 


thereby  should  be  assigned  without 
defendant's  consent;  and  on  the  same 
day  defendant's  agent,  who  had  also 
Issued  to  G-  policies  In  other  compa- 
nies, verbally  promised  plaintiff  that 
be  would  have  G.  transfer  to  the  form- 
er all  policies  held  by  G.  In  companies 
which    such    agent    then    represented. 


Three  policies  were  thereupon  trans- 
ferred to  plaintiff,  the  agent  endorsing 
his  consent  thereon;  and  at  the  same 
time  G.  was  told  by  the  agent  that 
his  agency  for  defendant  had  terminat- 
ed and  that  the  policy  in  such  company 
must  be  cancelled.  The  agent  there- 
upon drew  a  draft  on  the  company  for 
the  unearned  portion  of  the  premium 
and  G.  signed  a  receipt  therefor  on 
the  policy,  believing  he  .was  trans- 
ferring it  like  the  others:  defendant 
thereafter  remitting  to  such  agent  the 
amount  of  the  draft  which  amount 
the  latter  credited  to  G.  on  his  books. 
Plaintiff  had  no  knowledge  that  the 
agency  had  been  terminated  and  be- 
lieved that  all  the  policies  had  been 
transferred  to  him.  Held  that  defen- 
dant was  not  liable  on  the  policy. — 
Campbell  v.  German  Ins.  Co.  of  Free- 
port  (Ten.  Civ.  App.)   31  S.  W.   310. 

3S9.  Execution  of  a  mortgage  on 
the  real  estate  on  which  a  building  is 
situated  Is  not  a  change  of  Interest, 
within  the  condition  in  a  policy  there- 
on forfeiting  it  "l(  any  change  other 
than  the  death  of  the  Insured  take 
place  In  the  Interest,  title  or  posses- 
sion of  the  subject  of  the  insurance. 
Lampasas  Hotel  ft  Park  Co.  v.  Phoenix 
Ins.  Co.  (Tex.  Civ.  App.)    38  8.  W.  361. 

300,  Where  the  owner  of  property 
conveys  It  to  another  for  a  stipulated 
price,  the  payment  of  which  1 
ed   by    vendor's    lien    notes,   a   vendor1 1 
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(2)  As  Between  Partners. — In  general,  a  mortgage  taken  by  a 
retiring  partner  who  sells  his  interest  to  the  remaining  partner 
to  secure  a  part  of  the  purchase  money  is  not  within  a  condition  of 
a  policy  prohibiting  a  change  of  interest  without  the  consent  of 
the  insurer,  under  the  rule  that  the  policy  remains  operative  aa 
long  as  the  insured  retains  any  interest  in  the  property,  legal  or 
equitable,  to  the  extent  of  the  interest  so  retained.*81  A  person  who 
continued  a  firm  business  in  the  firm  name  and  took  out  insurance 
in  that  name  did  not  misrepresent  any  material  fact  or  any  pro- 
vision of  the  policy  that  bis  interest  was  not  as  stated.*"*  *•*  In  a 
case  where  a  policy  could  not  be  assigned  except  by  the  consent 
of  the  company  in  writing  and  a  partner  Bold  out  to  his  co-partners 
his  interest  in  the  stock  of  goods,  it  was  held  that  the  sale  of  one 
partner  to  the  others  of  his  interest  did  not  by  reason  of  the 
provision  in  the  policy  release  the  insurer. ***  **2  It  was  further  held 
that  the  retirement  of  one  of  the  partners  was  not  such  a  change 
as  to  prevent  a  suit  on  the  policy  by  the  firm,  as  the  non-assign- 
ability  part  of  the  policy  contemplated  only  a  transfer  to  parties 
other  than  those  to  the  original  contract.*90  *•*  The  insurance  was 
intended  to  cover  the  stock  of  the  insured  and  there  was  no  sub- 
stantia! change  caused  by  the  sale  of  one  partner  to  another  ma- 
terial to  the  risk.**1  Where  the  insured  took  in  two  partners,  put 
one  in  possession  and  received  part  of  the  price  the  policy  was 
avoided  as  a  change  in  interest  and  it  was  immaterial  that  he  re- 
tained a  lien  on  the  goods  and  after  the  fire  paid  the  money  back 
to  his  partners.*11 

Hen,  and  a  deed  of  trust,  and  the  prop-  393.     A  provision  Of  a  Ore  policy  re 

erty   Is   occupied   by   a   tenant   of  the  Quiring  notice  to  be  given  of  any  mort- 

new   owner,   who  pays   his  rent   to  the  gape   on   the  property   Insured   is  Obll- 

orlginal    owner,    to    apply    on    the   pur-  galory.    and    renders    the    policy    void 

Chase  price  due  him,  an  insurance  com-  when    not    complied    with.      (Civ.    App. 

pany    that    had    Insured    the    property  1899)    Insurance  Co.  of  North  America 

while  It  belonged  to  the  original  own-  v.  Wicker,  64  S.  W.   300,  Judgment  af- 

er,  and  had  not  consented  to  its  trans-  firmed    (1900)     65    9.    W.    740.    93    Tex. 

fer,  will  not  be  responsible  for  the  loss  390. 

or   the    property    occurring    after    the  3S3.    Wliere   Insured   failed   to   give 

transfer,  where  Its  policy  contained  a  notice  or  the  existence  of  a  mortgage 

provision  that  It  should  be  void  If  any  on  the  property  Insured  as  required  by 

change  should  take  place  In  the  pos-  the  terms  of  the  policy,  the  fact  that 

session  or  Interest  of  the  property  not  such   mortgage   was   paid   before    loss 

consented   to   In    writing   Indorsed    on  was  Incurred  does  not  alter  the  legal 

the    policy. — Northern    Assur.    Co.    of  effect  of  the  breach  of  the  requirement. 

London.   England,   v.   City   Sav.   Bank,  — (Civ.   App.    1899)    Insurance   Co.    of 

46   B.  W.   737,   18  Tex.  Civ.  App.  TZ1.  North    America    v.    Wicker,    54    S.    W. 
BOO.  judgment  affirmed  (1B0O)  66  8.  W. 

Ml.    A  mortgage,  taken  by  a  retlr-  740.  93  Tex.  390. 

ing  partner,  who  sells  his  interest  to  304.     A  person  named  B.  doing  busl- 

the  remaining  co-partner,   to  secure  a  ness  under  the  firm  name  of  R.  Rroo., 

part    of    the    purchase    money.    Is    not  Insured    his    goods    In    his    firm    name, 

within   the  condition  of  a  policy  pro-  Held,  that  his  representation  that  the 

hlbltlng  a  change  of  Interest  without  goods  belonged  to  B.  Bros,  waa  not  a 

the   consent   of    the  insurer   under    the  violation   of   the  provision   of  the  pol- 

rule  that  the  policy  remains  operative  Icy  that   It  should  be   void   If   the  in- 

so    long   as    the    Insured    retains    any  sured  had  concealed  or  misrepresented 

Interest  In  the  property,  legal  or  eqult-  any   material   fact,   or   If   the   Interest 

able,  to  the  extent  of  the   Interest  so  of   the  Insured   was   not   truly  .stated, 

retained. — Delaware  Ins.  Co.  of  Phila-  — Bonnett    v.    Merchants    Ins.    Co.,    41 

delphla  v.  Hill,  117  B.  W.  18*.  8.  W.  31«. 
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(3)  Mortgages  and  Rights  of  Mortgagees.— Tn  an  early  case  it 
was  held  that  the  execution  of  a  mortgage  on  insured  property  is 
a  breach  of  a  condition  that  the  policy  shall  be  void  if  any  change 
takes  place  in  the  interest  of  the  insured,  whether  by  sale,  trans- 
fer or  conveyance,*'*  but  this  is  not  the  case  where  the  mortgage 
is  executed  on  the  land  on  which  the  insured  property  is  situated."' 
Failure  to  give  notice  of  a  mortgage,  if  required  in  the  policy,  ren- 
ders such  policy  void,'*'  and  the  fact  that  the  mortgage  was  paid 
before  the  loss  did  not  alter  the  legal  effect  of  the  breach."'  A 
sale  of  property  by  the  legal  owner  will  not  affect  the  mortgagee 's 
rights  under  a  mortgage  clause,  making  the  policy  payable  as  the 
interest  of  such  mortgagee  may  appear.*70  Where  a  policy  insur- 
ing a  mortgagee's  interests  was  excepted  from  a  foreclosure  pro- 
ceedings condition  it  was  not  invalidated  as  to  him  by  a  fore- 
closure of  a  judgment  lien  against  the  property  by  a  third  party. *" 
(For  facts  showing  mistake  in  naming  mortgagee  and  owner  and 
holding  that  real  mortgagee  was  not  bound  to  give  notice  of  the 
termination  of  the  builder's  interest,  see  Ann.  381.) 

(4)  What  Constitutes  a  Change  in  Title. — Property  sold  in  par- 
tition and  afterwards  sold  again  were  facts  showing  a  change  in 
title  and  constituting  a  complete  defense."*  Where  property  sub- 
ject to  a  lien  was  transferred  to  the  lien  holders  and  by  them  trans- 
ferred back  to  the  insured  the  status  of  the  title  was  not  changed.*" 

366.     When  a  policy  was  Issued  there        title,    within   the    terms   of  the    policy, 
"y  Insured,  and      and  constituted  a  complete  defense  t< 


in  adjusting  a.  difference  that  arose  In  an  action  thereon. — Hartford  Fire  Ins. 
regard  thereto  It  was  agreed  between  Co.  v.  Ransom,  81  S.  W.  144. 
insured  and  the  llenholders  that  the  397.  A  mere  contract  to  convey 
debt  would  be  reduced  to  a  certain  property  covered  by  a  lire  policy — the 
sum  and  a  change  In  the  form  of  the  consideration  therefor  not  being  paid, 
evidence  of  security  should  be  made,  and  there  being  no  change  In  the  pos- 
In  that  Insured  was  to  execute  a  deed  session  or  right  of  possession — doe* 
to  the  property  to  the  llenholders,  and  not  constitute  a  change  in  the  Interest 
they  should  retransfer  the  property  to  or  title,  within  a  stipulation  in  the 
insured. 'he  to  execute  a  deed  of  trust  policy  by  which  It  Is  to  become  void  If 
to  them  to  secure  the  amount  agreed  any  change  In  the  Interest  or  title  (ic- 
on. These  instruments  were  signed  curs. — Home  Mut.  Ins.  Co.  v.  Tomkles, 
on  a.  certain  date  by  all  the  parties  ex-  71  S.  W.  812. 

cept  one  of  the  llenholders,  who  was  388.  A  person  who  continued  a  Arm 
absent,  but  who,  about  two  weeks  later,  business  In  the  firm  name,  and  took  out 
Upon  his  return,  signed  the  transfer  Insurance  In  that  name,  did  not  there- 
back  to  insured,  thus  consummating-  by  violate  a  provision  of  the  policy 
the  agreement  theretofore  made  be-  that  it  should  be  void  if  the  insured 
tween  the  parties.  The  papers,  during  concealed  or  misrepresented  any 
such  two  weeks,  were  held  by  the  lien-  terial  fact,  or  If  his  interest  wa 
holders.  Held,  that  such  transaction  fully  stated.— Delaware  Ins.  Co.  v. 
did  not  change  the  status  of  the  title  net,  48  8.  W.  1104.  20  Tex.  Civ.  App. 
to  the  property,  and  was  not  a  breach  107;  Merchants'  Ins.  Co.  v.  Same,  48  " 
of    that    clause    of    the    policy    relating  W.    1110. 

to  change  of  title. — Pennsylvania  Fire  3fl».     A    married    woman    is    the    I 

Ins.  Co.  v.  Waggener,  97  S.  W.  S41.  conditional  and  sole  owner  of  her  s< 

366.      Where   a   policy    provided    that  arate  property,  within  the  meaning 

It  should  be  void  If  any  change  should  a   policy    providing    that    It    should    be 

take  place  In  the  Interest,  title,  or  pos-  forfeited  If  the  interest  of  the  assured 

session    of   the   subject   of   Insurance,  was  other  than  that  of  an  uneonditlon 

nther  than  by  the  death  of  the  Insured.  al  and  sole  ownership,  though  her  hus- 

1   the   property   was  legally  sold   In  band  has  a  right  of  homestead  therein. 


partition*,    and    thereafter    sold    again,       — Sun   Insurance  Office  i 
Uieflfe    facts   Bhowed   a   change   in    the       S.  W.  9" 
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A  lease  of  property  with  a  provision  that  at  any  time  the  lessee 
paid  the  lessor  a  certain  sum  of  money  the  lessor  "hereby"  sells 
the  absolute  title,  violates  a  policy.*"  A  transfer  of  property  for 
the  purpose  of  negotiating  a  loan,  not  however  accomplished,  is 
not  a  breach  of  the  condition  as  to  change  of  title  or  ownership.31'1 
An  insurer  was  not  relieved  of  liability  by  a  conveyance  as  security 
a  number  of  years  before  the  loss,  because  the  policy,  if  it  had  been 
issued  as  promised,  would  have  been  subsequent  to  such  convey- 
ance."*   A  policy  was  not  invalidated  by  a  deed  made  to  a  party 


870.  Where  Are  policies  are  made 
payable  to  a  mortgagee  as  Its  Interest 
may  appear,  under  an  agree  meat  by 
the  owner  to  procure  Insurance  to  pro- 
tect the  mortgage  debt,  a  sale  of  the 
property  by  the  owner,  without  the 
consent  of  the  mortgage,  will  not  af- 
fect Its  rights. — Pan  Handle  Nat.  Bank 
v.  Security  Co.,  44  S.  W.  15,  IS  Tex. 
Civ.   App.   it. 

STL     Where    a    policy     Insuring    a 

from  a  condition  that  It  should  be  void 
If  foreclosure  proceedings  ahould 
be  brought  against  the  property  with 
the  knowledge  of  the  mortgagee,  such 
policy  was  not  Invalidated  as  to  him 
by  a  foreclosure  of  a  Judgment  Hen 
against  the  property  by  a  third  party. 
— Sun  Ins.  Office  v.  Beneke,  B8  S.  W. 
SB. 

37S.  Where  a  lire  Insurance  policy 
declares  that  a  transfer  of  title  avoids 
the  policy  unless  consent  to  such  trans- 
fer la  Indorsed  thereon,  but  does  not 
stipulate  that  such  condition  cannot 
be  waived,  a  transfer  of  title  made 
with  the  knowledge  and  consent  of  an 
agent  of  the  Insurance  company  who 
bas  authority  to  permit  the  transfer 
does  not  avoid  the  policy,  although  no 
consent  Is  Indorsed  on  It. — Phoenix  Ins. 
Co.  v.  Witt  (Tex.  Clv.  App.)  it  8.  W. 
796. 

379.  A  provision  In  a  policy  of  Are 
Insurance  making  it  void  "if  any 
change  takes  place  In  the  title,  inter- 
est, or  possession  of  the  property." 
etc.,  Is  violated  by  the  making  of  a 
lease  which  provides  that,  if  the  lessee 
pays  the  lessor  a  certain  sum  any  time 
during  the  term  thereof,  the  lessor 
"doth  hereby  sell,  transfer,  and  con- 
vey" to  the  leasee  the  absolute  title  to 
the  property. — Fire  Aaa'n  of  Philadel- 
phia v.  Plournoy.  (Tex.  Sup.)  IS  S.  W. 
791;  Northern  Aasur.  Co.  of  London  v. 
Same.   Id.  796.. 

974.  Insurance  company  liable  al- 
though no  policy  was  Issued,  because 
it  had  agreed  to  attend  to  the  matter, 
held  not  relieved  of  liability  by  a  con- 
veyance as  security  two  years  before 
the  loss  because  the  policy,  If  Issued, 
would  have  been  subsequent  to  such 
conveyance. — Commonwealth  Fire  Ins. 
Co.  v.  ObenchalD,  161  S.  W.  111.  See 
as  Cent.   Dig.   Insurance,   15794-826. 


37B.  A  transfer  of  the  legal  title 
to  property  to  another,  for  the  mere 
purpose  (not,  however,  accomplished) 
of  having  him  negotiate  a  loan  upon  It 
for  the  grantor,  does  not  show  a 
breach  of  a  condition  In  an  Insurance 
policy  against  sale,  transfer,  or  change 
In  title,  or  that  the  interest  of  the  in- 
sured is  not  the  entire,  unconditional, 
and  sole  ownership  for  the  benefits  of 
the  assured. — New  Orleans  Ins.  Co.  v. 
Gordon,   (Tex.)   S  S.  W.  718. 

87«.  The  execution  of  a  mortgage 
on  insured   property  is  a  breach  of  a 


If  a 


the 


sale,  transfer,  or  conveyance." — East 
Tex.  Fire  Ins.  Co.  v.  Clarke,  (Tex.)  IS 
S.  W.  1««. 

S77.  As  regards  the  provision  of  a 
Are  policy  voiding  It  In  the  event  of 
any  change  in  interest,  title,  or  posses- 
sion of  the  subject-matter  of  Insur- 
ance, insured  having  taken  In  two  part- 
ners, put  one  in  possession,  and  re- 
ceived part  of  the  price,  it  la  Imma- 
terial that  he  retained  a  lien  on  the 
goods  for  balance  of  price,  and  after 
the  Are  paid  back  the  money  to  bis 
partners. — Mechanics'  at  Traders'  Ins. 
Co.  v.  Davis,  167  8.  W.  1T6. 

an.  a  fire  policy's  provision,  void- 
ing it  for  any  change  In  Insured's  In- 
terest or  title,  does  not  apply  where 
he  sells  the  land,  retains  title  to  the 
house,  to  be  removed,  balance  of  price 
to  be  then  paid.— Fidelity-Phoenix  Fire 
Ins.  Co.  v.  O'Bannlon,  ITS  S.  W.  731. 

37S.  In  a  policy  Insuring  a  dwelling 
house,  provisions  that  It  should  be 
void  If  the  Interest  of  the  insured  was 
other  than  an  unconditional  ownership, 
or  If  the  dwelling  was  on  ground  not 
owned  by  the  Insured,  referred  to  the 
date  of  the  policy,  and  it  was  not  avoid- 
ed by  a  subsequent  sale  of  the  ground. 
— Insurance  Co.  of  North  America  v. 
O'Bannlon,    170   S.  W.    1056. 

800.  Under  a  policy  on  a  dwelling 
providing  that  upon  any  change  in  the 
Interest  In  the  dwelling  It  should  be 
void,  a  subsequent  sale  of  the  ground 
with  reservation  of  title  to  the  dwell- 
ing with  right  of  removal  within  a 
fixed  time  held  not  to  avoid  the  policy 
within  the   time  for  removal. — Id^ 

Google 
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through  mistake,  such  change  of  title  having  been  consented  to  by 
the  agent,  though  the  party  had  not  bought  the  land  and  the  deed 
had  been  made  by  real  estate  agents.*88  (For  facts  showing  an  ab- 
solute sale  of  an  automobile,  see  Ann.  382.)  (For  facts  held  not  to 
render  a  policy  void  for  change  in  ownership  of  a  stock  of  mer- 
chandise, see  Ann.  384.) 

(5)  Fraudulent  Assignment. — After  a  fraudulent  assignment, 
consented  to  by  the  insurer  on  the  false  representations  of  the  in- 
sured, it  was  held  that  the  latter  was  not  liable  after  loss  on  the 
ground  of  misrepresentation  of  interest  in  the  property,  though 
its  agent  was  a  party  to  the  fraud."* 

(6)  Construction  of  a  Cotton  Contract — Where  a  policy  on  cot- 
ton specified  that  it  must  be  the  property  of  the  insured,  held  by 
them  in  trust  or  on  commission,  or  sold  but  not  delivered  and  it 
must  also  be  at  the  place  specified,  and  the  cotton  was  bought  by 
another  party  with  funds  advanced  by  the  original  insured  and 
shipped,  the  bill  of  lading  being  taken  in  the  name  of  the  latter, 
the  court  held  that  the  cotton  was  not  covered  by  the  policy  under 
its  own  terms,  as  the  risk  could  not  be  extended  beyond  the  plain 
letter  of  the  contract.***  The  court  further  held  that  even  if  the 
title  had  remained  in  the  original  insured  and  vendor  it  would  not 
have  been  covered  because  it  bad  been  moved  from  the  only  place 
where  the  policy  could  attach.**8 


381.  Under  a  policy  on  a  building 
under  construction,  mistakenly  nam- 
ing the  builder  as  the  Insured  and  the 
owner  as  the  mortgagee  and  payee, 
and  containing  a  mortgage  clause  re- 
quiring the  mortgagee  to  notify  the 
Insurer  of  any  change  of  ownership, 
held,  that  the  owner  ship  was  that 
mentioned  In  a  rate  slip  correctly  des- 
ignating the  owner  or  occupant,  so 
that  the  real  mortgagee  was  not  bound 
to  give  notice  of  the  termination  of 
the  Interest  of  the  builder— Western 
Assnr.  Co.  v.  Hlllyer-Deutsch-Jarratt 
Co.,    1*7   S.   W.    SIS. 

Stt.  In  view  of  Rev.  St.  Art.  6fl61, 
helil.  that  there  was  an  absolute  sale  of 
an  automobile,  avoiding  a  policy  which 
declared  that  a  change  In  title  should 
Invalidate  ft. — Hamilton  v.  Fireman's 
Fund   Ins.   Co..   1T7   S.  W.  ITS. 

388.  The  company  consented  to  an 
aaelgument  of  a  policy,  on  representa- 
tion that  the  assignor  had  sold  his 
Interest  in  the  property  to  the  assignee, 
the  local  agent  of  the  company.  The 
transfer  proved  to  be  fraudulent  ae  to 
creditors.  Held,  that  the  company, 
under  a  provision  in  the  policy  for  its 
invalidity  In  case  of  misrepresentation 
of  interest  In  the  property,  was  not 
liable  for  loss  occurring  after  the 
transfer,  though  Its  agent  was  a  party 
to  the  fraud.— Phoenix  Ins.  Co.  v.  Wil- 
lis,  (Tex.)   S  S.  W.  826. 

384.      (Texas  Civ.  App.)  Policy  Of  Are 


Insurance  on  stock  of  merchandise,  etc., 
held  not  void  on  account  of  a  change 
In  ownership  after  Its  Issuance. — Mer- 
chants' A  Bankers'  Fire  Underwriters 
v.   Brooks.    IBS   S.   W.   S4S. 

380.  Under  a  policy  the  cotton  In- 
sured must  be  the  property  of  Insured, 
held  by  them  In  trust  or  on  commis- 
sion, or  sold  but  not  delivered.  It 
njust  also  be  at  the  place  specified  In 
the  entry  which  was  to  be  made  In 
the  book  accompanying  policy.  The 
cotton  was  bought  by  another  party 
with  funds  advanced  by  plaintiff  and 
shipped,  the  bill  of  lading  however 
being  taken  in  the  name  of  plaintiff. 
The  court'  held  that  the  cotton  was 
not  covered  by  the  policy,  Under  the 
Plain  letter  of  the  policy  itself,  which 
would  govern  absolutely;  that  the 
court  could  not  extend  the  risk  be- 
yond what  was  In  the  policy  contract 
plainly  set  forth;  that  even  had  the 
legal   title  remained  In   the  plaintiff  It 


>uld   I 
it  had  1 


t   havt 


red   bee 


Policy  held  not  invalidated  by 
o  H.  to  which  change  of  title 
ice  agent  consented,  though  H. 
t  bought  the  land,  the  deed  hav- 
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(7)  Miscellaneous. — Where  an  insured  was  told  by  an  agent  that 
a  certain  policy  had  to  be  canceled  and  the  insured  signed  a  re- 
ceipt for  the  unearned  premium,  believing  he  was  transferring  it 
like  he  had  transferred  certain  other  policies  by  reason  of  an  as- 
signment of  all  his  property,  the  assignee  conld  not  recover  al- 


Ing  been  made  by  direction  of  real 
estate  agents. — Camden  Fire  Ins.  Ass'n 
V.  Domsi',  178  8.  W.   IBS. 

387.  Under  a  policy  of  Are  Insur- 
ance, a  conditional  sale  held  a  change 
In  the  interest,  title  and  possession  of 
the  Insured  property  avoiding  the 
policy  and  defeating  the  Insured's  re- 
covery thereon. — Fire  Ass'n  of  Phila- 
delphia v.  Perry,  186  S.  W.   374. 

388.  Conditional  sale  of  billiard  and 
pool  tables  for  certain  amount  repre- 
sented by  notes  secured  by  chattel 
mortgage,  to  become  the  buyer's  prop- 
erty If  he  quit  drinking  and  lived  with 
his  wife,  under  which  buyer  paid  part 
of  notes  and  was  performing  the  con- 
tract, held  not  unenforceable  for  want 
of  mutuality.— Fire  Ass'n  of  Philadel- 
phia v.  Perry,  185  8.  W.  874. 

389.  A  policy  could  not  be  assigned 
except  by  the  consent  of  the  company 
in  writing.  A  partner  sold  out  to  his 
co-partnera  bio  interest  In  stock  of 
goods.  The  goods  were  destroyed  by 
Are  and  In  a  suit  against  the  company 
It  was  held  that  the  sale  of  one  part- 
ner to  his  copartners  of  his  Interest 
did  net  en  account  of  the  provision  In 
the  policy  release  the  company. — Texas 
Banking  &  Ins.  Co.  v.  Cohen  &  Samp- 
Bon,    47    Tex.    40s. 

3M.  Considering  the  Intent  of  the 
policy  contract  the  retirement  of  one 
of  the  partners  Is  not  such  a  change 
In  the  persons  to  the  contract  and  In 
the  Interest  in  the  property  lost  as 
to  prevent  a  suit  on  the  policy  by  the 
firm.  The  non-asslgnabillty  provision 
contemplated  only  the  sale  or  trans- 
fer to  parties  other  than  those  to  the 

pany  had  not  consented  to  contract. — 
Id. 

391.  The  Insurance  was  Intended  to 
cover  the  stock  of  the  assured  In  the 
building  In  which  the  business  was 
conducted  and  there  was  no  substant- 
ial change  caused  by  the  sale  of  one 
partner  to  others  material  to  the  risk. 
—Id. 


the 


ivlslon 


covering  such   chans 

893.  The  wording  In  the  policy  may 
be  regarded  as  embracing  botb  a  stip- 
ulation against  the  assignment  of  the 
policy  and  against  B  transfer  of  the 
property  insured — either  Is  Immaterial 
as  the  transfer  of  the  Interest  of  one 
partner  to  another  Is  neither  such  an 
assignment   of   the   policy   or   transfer 


of  the  property  as  Is  contemplated  In 
the  policy. — Texas  Banking  A  Ins.  Co. 
v.  Cohen  and  Sampson,  4T  Tex.  406. 


394.  The  breach  of  a  condition  in 
an  application  for  a  fire  policy  requir- 
ing Insured  to  keep  barrels  of  water 
In  the  Insured  mill  will  not  prevent 
a  recovery  for  a  loss  occurring  at  a 
time  when  no  one  was  at  or  near  the 
mill,  and  It  does  not  appear  that  fail- 
ure to  keep  water  In  the  barrels  con- 
tributed to  the  loss.— Delaware  Ins.  Co. 
v.  Harris,  64  8.  W.  8*7,  26  Tex.  Civ. 
App.  637. 

395.  Where,  prior  to  a  (Ire.  Insured 
received  an  anonymous  communication 
that  some  one  was  moving  goods 
frequently  at  night  from  an  adjoining 
building  with  a  view  of  subsequently 
burning  the  building  being  vacated, 
the  hazard.  If  any,  did  not  arise  from 
the  writing  and  receipt  Of  the  letter, 
but  from  the  actual  existence  of  the 
occurrance  referred  to  therein;  and 
hence.  In  order  for  Insurer  to  main- 
tain a  forfeiture  of  the  policy  because 
of  Insured's  failure  to  communicate 
the  Increased  hazard,  It  was  bound  to 
prove,  not  only  the  writing  and  the 
receipt  Of  the  letter  by  insured,  but 
that  the  condition  referred  to  actually 
existed  to  Insured's  knowledge,  and 
that  he  failed  to  report  the  same. — 
Hartford  Fire  Ins.  Co.  v.  Dorroh,  138 
S.  W.  465.  See  38  Cent.  Dig.  Insurance, 
If   842-846. 

388.  "Increased  hazard"  provided 
against  In  (Ire  policies  refer*  to 
changes  in  conditions  In  or  upon  the 
insured  premises,  and  does  not  Include 
dangerous  conditions  on  adjacent  prem- 
ises.—Id. 

387.  Whether  there  has  been  an  in- 
crease in  the  hazard  with  reference  to 
Insured  premises  must  be  determined 
by  a  comparison  with  the  conditions 
existing  at  the  time  the  policy  was 
written.— Id. 

398,  Where  a  Are  policy  provided 
that  It  should  be  void  If  the  hazard 
was  Increased  by  any  act  within  the 
control  or  knowledge  of  the  Insured, 
such  clause  did  not  Include  Insured's 
failure  to  communicate  information  re- 
lating to  an  Increase  of  hazard,  through 
means  of  which  he  had  knowledge, 
though  not  within  his  control,  consist- 
ing of  an  attempt  on  the  part  of  others 
to  burn  an  adjoining  building. — Id. 
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though  he  had  been  promised  by  the  agent  that  all  the  assignor's 
policies  would  be  transferred  to  him."8 

(H)  Special  Cause*  Increasing  Bisk. — The  term  ''hazard"  as 
used  in  a  fire  policy  means  the  incurring  of  the  possibility  of  loss 
or  harm  for  the  possibility  of  benefit,  the  insurer  undertaking  to 
indemnify  the  insured  against  the  possibility  of  a  loss  by  fire  for 
an  agreed  consideration  paid  in  advance,  the  hazard  consisting  of 
the  possibility  of  a  loss  by  fire  indicated  by  the  sum  of  all  dangers 
resulting  from  the  recognized  exposure,  including  losses  from  in- 
cendiary fires  communicated  from  other  premises. *••  The  term 
"moral  hazard,"  as  used  in  the  law  of  fire  insurance,  means  the 
possibility  of  loss  by  fires  of  incendiary  origin.*00  "Increased  haz- 
ard" provided  against  in  fire  policies  refers  to  changes  in  condi- 
tions in  or  upon  the  insured  premises,  and  does  not  include  danger- 
ous conditions  on  adjacent  premises.*8*  Whether  there  has  been  an 
increased  hazard  is  determined  by  a  comparison  with  the  condi- 
tions existing  at  the  time  the  policy  was  written.*87  Where  a  policy 
provides  for  forfeiture  if  the  hazard  is  increased  by  any  means 
within  the  knowledge  or  control  of  the  insured,  the  increased  haz- 
ard referred  to  includes  only  such  as  result  from  physical  changes 
in  the  insured  property,*01  and  such  clause  does  not  include  the 
failure  of  the  insured  to  inform  the  insurer  of  an  attempt  on  the 
part  of  others  to  burn  an  adjacent  building.1"  *0!  *"  In  such  a  case, 
where  the  insured  received  an  anonymous  letter  to  the  effect  that 
goods  were  being  removed  from  an  adjoining  building  with  the 
view  of  subsequent  burning,  to  maintain  a  forfeiture  the  insurer 
must  prove  the  writing  and  receipt  of  the  letter  by  the  insured, 
that  the  condition  referred  to  actually  existed  within  the  insured's 
knowledge  and  that  he  failed  to  report  the  same.'9"  Under  the 
statute  (Art.  4874a  and  4874b,  Rev.  St.  1914)  the  keeping  of  gaso- 
line in  contravention  of  the  policy  on  a  stock  of  goods,  did  not  avoid 
aneh  policy  where  the  breach  did  not  contribute  to  bring  about  the 

3M-  The  term  "hazard."  as  used  for  a  forfeiture  If  the  hazard  was  in- 
fo a  Are  policy,  means  the  Incurring  creased  by  any  means  within  the  Con- 
or the  possibility  of  loss  or  harm  for  trol  or  knowledge  of  the  Insured,  the 
the  possibility  of  a  beneflt;  the  Insurer  Increased  hazard  referred  to  Included 
undertaking  to  Indemnify  the  Insured  only  such  as  resulted  from  physical 
against  the  possibility  of  a  loss  by  chant-en  In  the  Insured  property— Id. 
■re  for  an  agreed  consideration  paid  403.  A  single  effort  by  an  unknown 
In  advance;  the  hazard  consisting  of  person  to  set  Are  to  a  building  In  which 
the  possibility  of  a  loss  by  Are  In-  insured  property  »«a  situated  Is  not 
dlcated  by  the  sum  of  all  dangers  within  a  stipulation  in  the  policy  that 
resulting  from  the  recognized  ez-  It  shall  be  void  It  the  hazard  be  1n- 
wsore.  Including  losses  from  Incen-  creased  by  any  meaMn  within  the  cotl- 
illary  area  communicated  from  other  trol  or  knowledge  «f  Innured.  and  the 
premises.— Id.  failure   of   Insured    to   inform    insurer 

•to.    The    term   "moral   hazard,"   as  of  the  effort  or  to  take  stei.n  to  prevent 

used  In  the  la#  of  lire  insurance,  means  its  repetition  does  not  defeat  a  recovery 

the  possibility  of  loss  by  flres  of  in-  for  a  loss  by  an  Incendiary  fire. — Wil- 

eendlary    origin.— Id.  llamsburg  City  Fire  Ins.  Co.  v.  Weeks 

401.     Where    a    fire    policy    provided  Drug   Co.,    131    S.   W.   1097. 
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loss.40*  The  breach  of  a  condition  requiring  insured  to  keep  bar- 
rels of  water  in  the  insured  property  will  not  prevent  a  recovery 
for  a  loss  occurring  at  a  time  when  no  one  was  near  the  mill  and 
it  does  not  appear  that  the  failure  to  keep  the  water  there  con- 
tributed to  the  loss.*84  Ignorance  of  the  fact  that  a  policy  contains 
a  "clear  space  clause"  will  not  excuse  the  insured's  violation  of  it 
and  he  will  be  presumed  to  have  had  knowledge  of  it.*04  A  pro- 
vision in  a  policy  that  if  the  building  "or  any  part  thereof"  fall, 
except  as  the  result  of  fire,  the  insurance  shall  cease,  requires  that 
the  fall  be  of  some  material  or  substantial  part  of  the  building,**' 
but  it  is  not  necessary  that  the  distinctive  character  of  the  build- 
ing be  destroyed. '"*  Thus,  where  a  cupola  on  a  two-story  structure 
fell  during  a  storm  the  policy  was  avoided.*™ 

(I)  Precautions  Against  Lobs. — An  agreement  by  the  insured  to 
have  a  watchman  on  the  premises  at  nights  and  on  Sundays  and  at 
all  times  when  work  is  suspended  is  complied  with  by  employing  a 
reliable  watchman  and  charging  him  with  the  duty  of  watching  the 
premises,  though  the  watchman  be  asleep  at  the  time  of  a  fire.*08 
no  in  ^n  insured  .is  entitled  to  a  reasonable  time  after  the  delivery 
of  a  policy  in  which  to  put  in  a  suitable  watch  clock  or  detector  in 
order  to  comply  with  his  agreement  in  the  application.*1"     Negli- 


409.     (Tex.    Civ.    App.)    Under    Acta 

33d  Leg.  ch.  10S  (Vernon's  Sayles"  Ann. 
Civ.  St.  1914.  Arts  4874a,  4R74b)  pro- 
viding- that  no  breach  by  the  Insured 
of  any  fire  insurance  policy  on  person- 
alty  shall  avoid  It  unless  contributing 
to  cause  the  Ions,  the  keeping  of  gaso- 
line in  contravention  of  the  policy  on 
a  stock  of.  goods  did  not  avoid  it.  where 
the  breach  did  not  contribute  to  bring 
about  the  loaa. — Commonwealth  Ins. 
Co.  of  New  York  v.  Finegold.  183  S.  W. 
833. 

404.  Where  a  clause  requiring  100 
feet  of  clear  space  to  be  kept  between 
the  Insured  stock  of  lumber  and  any 
dry  kiln  was  attached  to  the  policy 
and  mentioned  In  the  body  thereof, 
and  the  policy  was  made  a  part  of  the 
petition,  In  an*  action  thereon  ignorance 
of  the  fact   that  the  policy  contained 


"clea 
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ired's  violation  of  it.  but  he 
will  be  conclusively  presumed  to  have 
had  knowledge  of  it. — Hartford  Fire 
Ins.  Co.  v.  Post,  (2  S.  W.  140,  2G  Tex. 
Civ.   App.    428. 

406.  If  a  material  and  substantial 
part  of  the  building  fell,  the  policy 
would  be  avoided,  though  the  distinc- 
tive character  of  the  building  was  not 
destroyed.— Home  Mut.  Ins.  Co.  v. 
Tomkles,   71   S.  W.   812. 

*oe.  A  fire  policy  provided  that  If 
the  building,  "or  any  part  thereof," 
fell,  except  an  the  result  of  Are,  the 
insurance  should  cease.  The  main 
building  was  a  two-story  structure, 
50xS0  feet,  with  a  flat  roof,  from  which 


a  cupola,  called  a  "third  story"  In  the 
policy,  12x16  feet,  and  10  feet  high, 
projected.  The  cupola  was  constructed 
for  the  purpose  of  operating  therein 
part  of  the  machinery  belonging  to 
the  building,  and  all  of  it,  except  a 
few   uprights,    fell    in   a    severe   storm. 

Held,  that  the  policy  was  avoided. — 

(1903)  Home  Hut.  Ins.  Co.  v.  Tomkles. 
71  8.  W.  814.  affirming  (Civ.  App.  1002) 
Id.    812. 

407.  Provision  In  a  fire  policy  that  if 
the  building,  "or  any  part  thereof."  fall, 
except  as  the  result  of  Are.  Insurance 
shall  cease,  requires  that  the  fall  be 
of  some  material  or  substantial  part 
of  the  building. — Home   Hut.   Ins.  Co. 


400.  An  agreement  by  Insured  to 
"have  a  watchman  on  the  premises  at 
night  and  on  Sundays,  and  at  all  times 
when  work  Is  suspended,"  is  complied 
wltb  by  employing  a  reliable  watch- 
man, and  charging  him  with  the  duty 
of  watching  the  premises,  though  the 
watchman  be  asleep  at  the  time  of  a 
Are. — Phoenix  Aaaur.  Co.  of  London, 
England  v.  Coif  man  (Tex.  Civ.  App.) 
12  S.  W.  810.     10  Tex.  Civ.  App.  831. 

408.  In  his  application  for  insurance 
on  a  mill,  Insured  agreed  to  put  In  a 
suitable  watch  clock  or  detector.  The 
insurer,  knowing  that  such  clock  had 
not  been  put  In,  made  out  and  de- 
livered the  policy.     Held,   that  the  In- 
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gence  of  an  insured  in  not  safeguarding  an  insured  automobile  after 
the  first  fire  which  was  one  of  a  series  of  several,  the  car  being  finally 
totally  destroyed,  will  not  defeat  recovery.*11  A  policy  providing 
that  it  shall  become  void  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured  is  not  avoided  by 
the  fact  that  an  unknown  person  attempted  to  burn  the  subject  of 
insurance  and  the  insured  had  at  most  a  mere  surmise  that  the 
attempt  might  be  repeated  and  did  not  inform  the  insurer  or  do 
anything  to  prevent  its  repetition.*1' 

(a)  As  Regards  Marine  Insurance. — A  watchman  warranty  in 
a  marine  policy  was  sufficiently  complied  with  where  a  competent 
number  of  the  crew  were  always  detailed  as  watchmen.*18  The  fact 
that  different  members  of  the  crew  were  required  to  stand  different 
.  watches  and  that  they  also  performed  other  duties  was  not  in  viola- 
tion of  the  warranty.*1* 

(J)  Keeping-  Books,  Papers  and  Safe — (1)  In  General.— An  in- 
sured's failure  to  substantially  comply  with  the  provisions  of  a 
policy  by  failing  to  keep  his  books  and  inventories**'  in  a  fireproof 
safe,4"  will  defeat  his  recovery  on  a  policy,  the  provisions  being 
material.**7  The  iron-safe  clause  is  a  promissory  warranty,  and  not 
a  mere  representation.*"  While  such  clause  is  a  warranty,  the 
breach  of  which  will  avoid  the  policy,  yet,  where  it  is  open  to  two 
constructions,  that  one  will  be  given  it  which  favors  the  insured.*** 
The  burden  is  on  the  insurer  in  the  matter  of  whether  the  books 

cured    was    entitled    to    a    reasonable  control  or  knowledge  of   insured,  and 

time   thereafter  to  put  In   the   clock. —  among    the   risks   against    which    It   Is 

Phoenix  Asuur.  Co.  of  London,  England  '  the  purpose  of  Insurance  to  guard  ln- 

v.   Coffman    (Tex.  Civ.   App.)    S3  8.  W.  aured     being    incendiarism     and     mare 

810.     10  Tex.  Civ.  App.  Ml.  negligence.— Williamsburg     City     Fire 

410.  A  policy  conditioned  that  the  Ins.  Co.  v.  Weeks  Drug  Co.,  182  8.  W. 
Insured  keep  a  watchman  on  duty  at  121-  Se°  38  Cent.  Dig.  Insurance,  II 
night  Is  not  avoided  by  the  fact  that  847,  864. 

the    watchman.   In   the   employment   of  «».     Where    an    insured    automohila 

whom    Insured    used    reasonable    dill-  was    totally    destroyed    by    successive 

gence,    was,   at   the   time   of   the   Are,  fires,  negligence  of  the  insured  In  not 

asleep     on    the    premises. — Burlington  safeguarding  the  automobile  after  the 

Ins.  Co.  v.  Coffman  (Tex.  Civ.  App.)  SB  first  Are  held  not   to  defeat  recovery. 

S.  W.   406.  — St.   Paul    Fire   &  Marine    Ins.   Co.    v. - 

411.  A   (Ire    policy,   under   Its    pro-  Huff,  1T2  S.  W.  7ES. 

vision  that  It.  "unless  otherwise  pro-  413.  A  warranty  in  a  policy  of  ma- 
vlded  by  agreement  hereon  or  added  rlne  insurance  that  a  competent  watch- 
hereto,"  shall  be  void.  If,  etc.,  follow-  man  should  always  be  on  board  was 
ing  which  la  a  specification  of  the  sufficiently  complied  with  where  a  com- 
various  states  of  fact,  the  existence  potent  member  of  the  crew  was  al- 
of  any  one  of  which  Is  to  avoid  the  ways  detailed  as  a  watchman;  the 
policy,  among  them,  "if  the  hazard  fact  that  different  members  of  the 
be  increased  by  any  means  within  the  crew  were  required  to  stand  different 
control  or  knowledge  of  the  insured,"  watches,  and  that  they  also  performed 
la  not  avoided  by  the  fact  that,  an  un-  other  duties,  not  being  in  violation  of 
known  person  having,  after  the  lasu-  the  warranty. — Mannheim  Ins.  Co.  v. 
ance  of  the  policy,  attempted  to  burn  Charles  Clarke  &  Co..  1ST  8.  W.  291. 
the  property.  Insured,  having  at  most  See  28  Cent.  Dig,  Insurance.  II  847- 
a  mere  surmise  that,  the  attempt  might  865. 

be   repeated,    did    not   inform    the    In-  414.     Such     warranty     Is     complied 

surer   thereof,   or   do  anything   to  pre-  with  by  the  providing  Of  a  competent 

vent  its  repetition;  the  risk  Intended  to  watchman,   and  the   fact  that   he  was 

avoid  the  policy  being  one  the  means  asleep  at  the  time  of  the  accident  will 

of  creating  which  1b  to  be  within  the  not  avoid  I" 


e  policy. — Id.    ■ 
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are  sufficient  to  satisfy  the  conditions  of  the  policy,  to  show  that 
the  books  as  kept  by  the  insured  would  not  enable  the  insurer 
with  reasonable  certainty  to  arrive  at  the  actual  loss  sustained.4" 
The  insured  is  responsible  for  the  negligence  of  its  employes  in  the 
performance  of  the  conditions  iu  the  policy  as  to  keeping  hooks 
and  papers.*41  "l  A  policy  specifying  different  amounts  of  insur- 
ance on  building,  furniture  and  fixtures  and  stock  of  merchandise 
is  severable  and  a  failure  to  take  an  inventory  or  keep  books  as 
required  therein  does  not  avoid  the  insurance  on  the  building,  fur- 
niture and  fixtures.*70  *"  Where  a  policy  gives  thirty  days  in 
which  to  make  an  inventory  there  can  be  no  breach  until  the  expira- 
tion of  such  time.4™  A  policy  requiring  the  insured  to  produce 
account  books  and  vouchers  in  case  of  loss  is  not  avoided  by  fail-  , 
ure  or  refusal  to  do  so  unless  the  policy  so  provides  but  the  failure 
or  refusal  may  be  proven  and  is  a  proper  subject  of  comment  be- 
fore the  jury  as  to  the  extent  of  the  loss.**8  A  provision  requiring 
the  taking  of  an  inventory  and  declaring  that  non-compliance  will 
avoid  the  policy,  is  valid  and  enforcible."' 

(2)  The  Iron-Safe  Clause  a  Warranty. — The  "iron-safe  clause" 
in  a  policy,  by  which  the  insured  agrees  to  keep  a  set  of  books 
secure  from  fire,  is  a  warranty  binding  on  the  insured,  a  breach  of 
which  avoids  the  policy,*18  even  though  just  endorsed  or  pasted 
on  the  policy,*'*  when  the  body  of  the  policy  makes  it  a  part 


SB5 — (10)  Kaaptnf  Books,  Papers  and 
&ut  Stook  ItLTantorr  In  It*  Vroot 
Safe.      (Boo  SB  Omit.  Dl«.  Xnmraaos, 


416.  Assured  covenanted  to  keep 
complete  books  and  the  last  stock  In- 
ventor v  locked  In  a  fire  proof  safe,  or 
In  some  secure  place  not  exposed  to  a, 
(Ire  which  would  destroy  the  store, 
and.  In  case  of  loss,  to  produce  the 
books  and  Inventory:  otherwise  the 
policy  to  be  void.  Flalntlff  kept  them 
as  required,  but,  when  the  store  was 
on  Are,  his  bookkeeper,  fearing-  that 
the  safe  would  not  stand,  opened  It. 
and  took  out  the  contents,  to  remove 
them  to  a  safe  place;  and,  as  he  ran 
out,  some  of  them  fell,  and  were  burn- 
ed.    Held  that,   unless  he  were  negll- 


i    Fire 


.    Co. 


(Tex.  Civ.  App.)  2G 

416.  Under  a  condition  In  a  fire  In- 
surance policy  that  the  Insured  will 
keep  his  books  In  a  "Are  proof  safe," 
the  Insured  compiles  with  the  letter 
and  the  spirit  of  the  condition  when 
he  puts  the  books  In  a  safe  of  the 
kind  generally  known  as  fireproof,  and 
does  not  by  this  clause  warrant  the 
safe  to  preserve  the  books. — Knox  villa 
Fire  Ins.  Co.  v.  Hird,  (Tex.  Civ.  App.) 
28  S.  W.   883.  4  Tex.  Civ.  App.   SB. 

417.  The  Are  Insurance  policy  de- 
clared on  stated  that  It  was  Issued 
subject  to  the  Iron-safe  clause,  attach- 


ed to  and  made  a  part  of  it.  The 
clause  was  on  a  printed  slip  at- 
tached to  the  face  of  the  policy  with 
mucilage,  and  in  it  the  assured  agreed 
to  keep  a  set  of  books  secure  from 
Are,  and,  in  case  of  loss,  to  produce 
the  same,  and  the  clause  provided 
that  on  his  failure  to  do  so  the  policy 
should  be  void.  Held,  that  it  was  er- 
ror   to    refuse    to    Instruct    that    the 

—American  Fire  Ins.  Co.  v.  First  Nat. 
Bank  (Tex.  Clv.  App.)  80  S.  W.  381. 

4ie.  The  "Iron-safe  clause"  in  a  pol- 
icy by  which  insured  agreed  to  keep 
a  set  of  books  secure  from  fire,  Is  a 
warranty  binding  on  insured,  a  breach 
of  which  avoids  the  policy.  Kelley- 
Good fellow  Shoe  Co.  v.  Liberty  Ins. 
Co.,  28  S.  W.  10Z7.  followed.— Standard 
Fire  Ins.  Co.  of  Kansas  City  v.  Wll- 
lock   (Tex.  Clv.  App.)   28  S.  W.  218. 

41S.  There  was  pasted  on  a  fire  in- 
surance policy  a  slip,  partly  printed 
and  partly  written,  which  stated  the 
amount  of  the  policy,  and  the  property 
Insured,  and  contained  a  clause,  "sub- 
ject to  iron-safe  clause  •  *  *  at- 
tached." On  a  separate,  printed  slip, 
pasted  on  the  policy,  was  the  'Iron- 
safe  clause,"  by  which  the  assured 
agreed  to  keep  a  set  of  books  secure 
from  fire,  and.  in  case  of  loss,  to  pro- 
duce the  books  for  the  inspection  of 
insurer,  and  providing  that  on  his 
failure    to    produce     them     the    policy 
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thereof.*"  "*  ***    It  is  error  for  a  court  to  refuse  to  instruct  that 
the  iron-Bafe  clause  is  a  warranty  by  the  insured.*" 

(3)  Substantial  Compliance  Necessary. — It  is  held  that  a  sub- 
stantial compliance  with  the  iron-safe  clause  will  entitle  the  in- 
sured to  recover.**1  m  *'°  However,  one  early  case  holds  that  it 
constitutes  a  warranty  which  must  be  strictly  and  not  substan- 
tially complied  .with.*** 

(4)  Meaning  of  "Fire-Proof  Safe,  "Last  Inventory,"  Etc. — An 
insured  complies  with  the  letter  and  spirit  of  the  "fire-proof  safe 
clause"  in  a  policy  when  he  puts  his  books  in  a  safe  of  the  kind 
generally  known  as  fire-proof  and  he  does  not  by  this  clause  war- 
rant the  safe  to  preserve  the  books.*1*  **•  The  "last  inventory" 
is  construed  as  meaning  the  last  inventory  of  the  goods  insured, 
and  it  need  not  include  office  fixtures  or  other  articles  not  covered 
by  the  policy.*"    A  "complete  itemized  inventory  of  stock  on  hand" 


should  be  void.  The  policy  slated  that 
It  was  accepted  subject  to  such  condi- 
tions as  "may  be  Indorsed  thereon  or 
added  thereto."  Held,  that  the  Iron- 
safe  clause  was  a  warranty  on  the 
part  pf  assured,  and  that  a  compliance 
therewith  was  necessary  tp  a  recov- 
ery.— Kelley-Qoodfellow  Shoe  Co.  v. 
liberty  Ins.  Co.  (Tex.  Civ.  App.)  38 
S.  W.    1027. 

43o.  Where  It  was  the  custom  of 
the  Insured  to  enter  the  credit  sales 
each  day  upon  a  blotter,  the  entries 
being  afterwards  transferred  to  the 
regular  hooks  of  account,  the  failure 
to  produce  a  record  of  the  credit  sales 
of  the  day  before  the  fire,  because  of 
the  destruction  of  the  blotter,  which 
was  not  placed  In  the  safe  at  night,  Is 
not  a  violation  of  the  condition  In  a 
Are  Insurance  policy  providing  that  the 
Insured  shall  keep  a  set  of  books,  allow- 
ing the  cash  and  credit  sales.  In  a  fire- 
proof safe,  and  that  failure  to  produce 
such  books  shall  avoid  the  policy. 
Palatine  Ins.  Co.  v.  Brown  (Civ.  App. 
1896)  84  8.  W.  462,  reversed.— Brown 
v.  Palatine  Ins.  Co.,  SB  8.  W.  1060.  89 
Tex.    690. 


the  stipulation.— Allem  an  la  Fire  Ins. 
Co.  v.  Fred  (Tex.  Civ.  App.>  32  3.  W. 
343,   11   Tex.  Civ.  App.   til. 

493.  Pasted  on  a  fire  policy  was  a 
rider  on  which  was  printed  a  warran- 
ty by  the  insured  to  keep  his  books 
and  the  last  Inventory  in  an  Iron  safe 
at  night  and  all  times  when  the  store 
was  not  kept  open  for  business,  and 
In  It  was  the  description  of  the  proper- 
ty insured,  and  the  amount  of  Insur- 
ance, which  appeared  no  place  else  In 
the  policy,  and  the  rider  was  signed 
by  the  agents  of  the  company  as  psrt 
of  the  policy  Held,  that  the  Iron-safe 
clause  was  a  warranty,  noncompliance 
If  which  was    -       - 


merlcan  Fire 


I.    CO.    ' 


jolici 


had    t 


slip  attached  thereto  containing  the 
only  description  of  the  property  In- 
sured, and  the  "Iron-safe  clause"  pro- 
vided that  such  clause  was  a  warran- 
ty, and  a  part  of  the  contract.  Held 
to  constitute  a  warranty,  a  breach  of 
which  would  avoid  the  policy. — Home 
[ns.  Co.  of  New  Orleans  v.  Cary  (Tex. 
Civ.  App.)  31  S.  W.  321,  10  Tex.  Civ. 
App.  300. 

428.  Defendant  In  an  action  for  In- 
surance on  a  stock  of  goods,  to  sustain 
the  defense  of  a  breach  by  plaintiff  of 
a  stipulation  requiring  him  to  keep  the 
last  Inventory  of  his  business  In  a  lire- 
proof  safe  "at  night  and  at  all  times 
when  the  store  is  not  actually  open 
for  business,"  must  prove  that  the 
Ore   occurred   at  a  time  mentioned   in 


Center   (Tex.  Civ.  App.) 

494.  There  was  pasted  on  a  Are  In- 
surance policy  a  slip,  whlcb  stated  the 
amount  of  the  policy,  and  the  property 
Insured,  and  contained  a  clause,  "Sub- 
ject to  Iron-safe  clause  •  •  •  at- 
tached." On  a  separate  printed  Blip, 
pasted  on  the  policy,  was  tbe  Iron-safe 
clause,  under  a  provision  that,  on  fail- 
ure to  produce  the  books,  the  policy 
should  be  void.  The  policy  stated 
that  It  was  accepted  subject  to  such 
conditions  as  "may  be  indorsed  there- 
added     thereto."       Held,    that 


8.   W.   664. 


the    1 


n  the  : 


•t  of  assured. — American  Fire 
(Tex.  Civ.  App.)    33 


S.   W.   664. 

485.  Where  a  Are  policy  Is  accept- 
ed subject  to  the  iron-safe  clause,  set 
out  in  a  slip  attached  to  It,  containing 
the  only  description  of  the  Insured 
property,  and  providing  that  a  failure 
to  comply  therewith  shall  avoid  the 
policy,  the  provision  constitutes  a  war- 
ranty   by    the    insured Palatine    Ins. 

—      -■  34  a.  w. 


482.      Reversed   ; 


1060. 


policy  by 

which  the  Insured  agrees  to  keep  a  set 
of    books   showing  all   business    trans. 
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is  such  an  inventory  as  will  show  on  its  face  the  character  of  the 
goods,  and  an  inventory  which  for  the  most  part  is  a  mere  sum- 
mary of  the  condition  of  the  goods  is  not  a  compliance. **'  A  de- 
tailed and  itemized  enumeration  of  the  articles  composing  the  stock, 
with  the  value  of  each,  is  intended,"*  and  the  invoice  must  contain 
such  a  statement  as  to  meet  the  requirements  of  the  covenant. "• 
An  invoice  is  not  complete  and  itemized  when  it  does  not  contain 
substantially  all  of  the  articles  embraced  in  the  stock  at  the  time.47' 
"'  m  **°  The  "complete  itemized  inventory"  does  not  require  that 
the  cost  or  value  of  the  articles  listed  both  in  detail  and  in  total 
be  shown.*8' 

(5)  Certain  Statutory  Provisions  Do  Not  Affect.— Art.  4947  of 
the  Revised-  Statutes  of  1914,  to  the  effect  that  a  misrepresentation 
must  be  material  to  avoid  a  contract  or  contributed  to  the  contin- 
gency on  which  the  policy  became  payable  does  not  apply  to  a 
covenant  in  a  policy  to  keep  an  inventory  in  an  iron  safe  and  pro- 
duce it  after  a  fire.***  *"  ***  Neither  do  articles  4874a  and  4874b  of 
the  Revised  Statutes  of  1914,  providing  that  no  breach  of  any  pro- 
vision in  a  policy  upon  personality  shall  avoid  it  unless'  it  con- 
tributed to  cause  the  loss,  have  any  application  to  permit  the  in- 
sured who  has  broken  the  "iron-safe  clause"  provisions,  to  re- 
cover.*8" *"■  The  former  article  refers  to  warranties  to  be  performed 
before  the  fire,  while  the  "iron-safe"  warranties  are  to  be  per- 
formed after.**' 

(6)  Books  Not  in  Safe  at  Time  of  Fire. — The  insurer,  to  sustain 
the  defense  of  a  breach  of  the  stipulation  requiring  the  insured  to 
keep  the  last  inventory  in  a  fire-proof  safe  "at  night  and  at  all 
times  when  the  store  is  not  actually  open  for  business,"  must  prove 
that  the  fire  occurred  at  the  time  mentioned  in  the  stipulation.*" 

actions  and  the  last  Inventory  of  the  to    the    stock    In    the    Interval. — Man- 

'    business  locked  In  a  fireproof  safe  at  cheater  Fire  Ins.  Co.  v.  Slmmona  (Tex. 

night  and  when  the  store  Is  not  open  Civ.  App.)   35   9.  W.  721,  It  Tex.   Civ. 

for  business,  and  that  the  policy  shall  App.   EOT. 

be   void   If,   in   caBe  of  loss,   they  are  *3».    Where  an  insured  enters  dally 

not  produced,  constitutes  a  warranty.  credit  sales  In  a  blotter,   from  which 

which   must  be  strictly,  and  not  sub-  he  transfers  them  to  his  regular  books 

stantlally,    compiled   with. — North wes-  of  account,  his  Inability   to  furnish  a 

tern   Nat.  Ins.   Co.   v.   Mlie   (Tex.  Civ.  record  of  the  credit  sales  the  day  be- 

App.)   34  B.  W.   970.  fore  the  Are,  because  the  blotter  oon- 

4B7.     Where    a    policy    of    Insurance  talnlng   It    had    been    destroyed    in    the 

provides    that    the    Insured    shall    keep  Ore  through   his  failure  to  put  It  In  a 

In  an  Iron  safe,  etc.,  the  "last  lnven-  safe  at  night,  will  not  avoid  a  fire  pol- 

tory  of  the  business."  the  words  "last  ley   requiring-   him    to   keep   a   set    of 

inventory"  must  be  construed  as  mean-  books,   showing   both   cash   and   credit 

iiiK  the  last  inventory  of  the  goods  In-  sales,   In  a  fireproof  safe,  and  provid- 

aured.  and  need  not  Include  office  fix-  log  that  failure  to  produce  such  books 

tures  or  other  articles  not  covered  by  shall   avoid   the   policy. — Pennsylvania 

the   policy  .—Manchester   Fire    Ins.    Co.  Fire  Ins.  Co.  v.  Brown  (Tex.  Civ.  App.) 

v.  Simmons   (Tex.  Civ.  App.)   IS  S.  W.  16    S.    W.    630;    Sun    ICut-    Ins.    Co.    v. 

711,  II  Tex.  Civ.  App.  (07.  Same,  Id.  691. 

498.  The  fact  that  the  items  of  loss  4S0,  A  substantial  compliance,  only, 
sued  for  Included  some  which  did  not  with  the  warranty  In  an  Insurance  pol- 
appear  on  the  inventory  does  not  prove  ley  requiring  the  Insured  to  keep  cer- 
Ihe  Inventory  to  have  been  Incomplete,  tain  account  books  in  a  aafe,  la  re- 
some  time  having  elapsed  since  It  was  quired— Royal  Ins.  Co.  v.  Brown  (Tex, 
taken,  and  additions  having  been  made  Civ.  App.)  IS  S.  W.  B91. 
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Where  the  "iron-safe  clause"  was  complied  with  in  every  respect 
theretofore  and  the  insured  supposed  the  books  were  in  the  safe 
at  the  time  of  the  fire  but  they  were  not  found  either  there  or 
elsewhere,  there  was  a  breach  of  the  warranty. <M  In  a  case  where 
the  insured  negligently  failed  to  put  one  of  the  essential  books  in 
his  safe  and  it  wag  burned  the  policy  was  breached.*" 

(7)  Loss  of  Some  of  the  Books. — The  policy  providing  that  the 
set  of  books  kept  by  insurer  shall  be  produced  after  the  fire,  tho 
insured  is  not  excused  from  complying  because  they  were  destroyed, 


431.  A  Ore  policy  on  a  stock  of  goods 
contained  the  'Iron-safe  clause."  In 
an  action  on  the  policy  It  appeared 
that  the  Insured  had  the  proper  books, 
and  kept  them  In  a  fire-proof  safe; 
that  about  six  months  before  a  loss  by 
Are  they  made  the  required  Inventory; 
that  they  were  In  the  habit  of  keeping 
their  inventory  In  such  safe,  with  other 
papers,  etc.;  that  when  the  lire  oc- 
curred they  supposed  It  was  In  the 
safe,  but  on  opening  the  safe  It  was 
not  found,  and  there  were  no  ashes,  or 
evidence  of  Its  having  been  destroyed 
in  the  safe;  and  that  it  was  never 
found.  Held,  that  there  was  a  breach 
of  the  warranty  by  the  Insured.— All- 
red  v.  Hartford  Fire  Inn.  Co.  (Tex.  Civ. 
App.)   37  8.  W.  95. 

43a.  In  a  suit  on  a  Are  policy  which 
required  the  Insured  to  keep  a  set  of 
books  showing  a  complete  record  of  the 
business  transacted,  evidence  that 
merchants  in  general  failed  in  some 
particulars  to  keep  books,  and  in  lieu 
thereof  kept  records  upon  cash  regis- 
ter slips,  wm  Inadmissible;  the  preser- 
vation of  cash  register  slips  not  being 
a  compliance  with  the  requirement 
that  a  set  of  books  should  be  kept. — 
Monger  A  Henry  v.  Queen  Ins.  Co.  of 
America,  99  8.  W.  8S7. 

433.  The  requirement  of  a  Ore  pol- 
icy that  Insured  keep  a  set  of  books 
clearly  presenting  a  record  of  all  sales 
and  purchases  Is  not  compiled  with  by 
the  preservation  of  slips  from  a  cash 
register. — Henry  v.  Green  Inn.  Co.  of 
America,  103  S.  W.  S36. 

434.  A  stock  of  goods  covered  by  a 
Ore  policy  was  replenished  from  time 
to  time  by  shipments  from  another 
■tore  belonging  to  the  Insured,  who 
kept  a  duplicate  of  the  Invoices  of  the 
goods  so  shipped,  with  a  description 
of  the  same  and  their  value.  Held, 
that  on  destruction  of  the  stock  by 
Are  the  furnishing  of  the  Invoices  to 
the  Insurer  was  not  a  compliance  with 
a  clause  of  the  policy  requiring  an  In- 
ventory to  be  taken. — Fire  Ass'n  of 
Philadelphia  v.  Masterson,  61  6.  W. 
■11,  26  Tex.  Civ.  App.  618. 

488.  Where  a  fire  policy  on  a  stock 
of  goods  reaulred  that  an  inventory 
should  be  taken,  and,  on  a  destruction 
Of  the   stock    by   lira.   Insured    claimed 


that  Invoices  of  goods  placed  In  the 
store  constituted  a  substantial  compli- 
ance with  the  condition,  a  contention 
that  It  was  not  customary  or  practic- 
able for  the  manager  of  the  store. 
when  purchasing  farm  produce,  to  re- 
ceive an  invoice  thereof,  was  no  ex- 
cuse for  not  complying  with  the  terms 
of  the  condition  .—Fire  Ass'n  of  Phila- 
delphia v.  Uasterson,  81  8.  W.  962.  26 
Tex.  Civ.  App.  618. 

436.  A  fire  policy  required  Insured 
to  keep  books  showing  a  complete  rec- 
ord of  business  transacted,  including 
■11  purchases,  sales,  and  shipments.  ■ 
both  for  cash  and  credit,  which  should 
bo  securely  locked  in  a  fireproof  safe 
at  night.  Insured  kept  books  as  re- 
quired, but  on  the  day  before  the  night 
of  a  fire  took  the  cash  book  home  to 
make  some  entry,  and.  when  he  came 
back,  left  It  In  the  pocket  of  his  coat, 
lying  on  the  counter.  He  then  went 
out  on  an  errand,  and  did  not  return 
that  afternoon;  and  the  book  accord- 
ingly was  not  put  In  the  safe,  and  was 
destroyed  In  the  fire.  Held,  that  the 
policy  was  breached;  the  loss  of  the 
cash  book  being  due  to  Insured's  neg- 
ligence.—Fire  Ass'n  of  Philadelphia  v. 
Calhoun,  67  S.  W.  163,  28  Tex.  Civ. 
App.   409. 

437.  The  Iron-safe  clause  In  a  pol- 
icy of  insurance  required  the  assured 
to  take  an  Inventory  at  least  once  In 
each  calendar  year,  and  provided  that, 
unless  one  had  been  taken  within  12 
months  prior  to  the  date  of  the  policy. 
one  should  be  taken  within  30  days 
thereafter.  Section  2  required  the  as- 
sured to  keep  a  set  of  books  showing 
sales  from  the  date  of  the  Inventory, 
"and  also  from  the  date  Of  the  last 
preceding  Inventory  if  such  has  been 
taken."  Section  3  provided  that  as- 
sured should  keep  such  books  and  In- 
ventory, "and  also  the  last  preceding 
Inventory,"  If  such  has  been  taken, 
locked  In  a  safe,  and  that,  unless  such 


md    lm 


orles 


the  policy  should  be  void.  Held,  that 
this  required  that  the  Inventory  taken 
preceding  the  date  of  the  policy  should 
be  kept  and  produced.  Judgment,  Con- 
tinental Fire  Ins.  Co.  v.  Cummlngs 
(Civ.  App.  1903)  78  S.  W.  378,  reversed. 
— Continental  Ins.  Co.  v.  Cummlngs, 
81  S.  W.  706.  98  Tex.   116. 
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where  his  own  negligence  cODtributed  to  cause  their  loss.488  *"  The 
covenaDt  is  not  broken  where  in  an  effort  to  save  the  books  from 
the  fire  the  bookkeeper  opened  the  safe  and  as  he  ran  out  some  of 
them  fell  and  were  burned,  unless  the  insured  were  negligent.*" 
Where  a  complete  set  of  books  is  saved  with  the  exception  of  the 
journal  the  requirement  is  complied  with.4"  Neither  will  the  de- 
struction of  the  record  of  the  sales  of  the  day  before  the  fire  which 
was  not  placed  in  the  safe  avoid  the  policy.410  **■  Where  the  next 
to  the  last  inventory  is  burned  but  the  subsequent  inventory  and 
account  books  which  are  saved  show  its  contents  there  is  a  sub- 
stantial compliance  with  the  condition. 4as  But  where  the  owner 
negligently  left  his  inventory  outside  the  safe  the  night  of  the  fire 
and  fifteen  per  cent  of  it  was  thereby  rendered  unintelligible  there 
can  be  no  recovery.4** 

(8)  Substantial  Compliance  With  Iron-safe  Clause. — It  was  suf- 
ficient that  the  set  of  books  were  otherwise  complete  but  did  not 
show  an  account  of  the  goods  taken  out  of  stock  for  home  con- 
sumption. "*  Where  the  next  to  the  last  inventory  was  burned  but 
the  set  of  books  and  subsequent  inventory,  which  were  saved,  showed 
its  contents  there  was  a  substantial  compliance. *"a  44*     When  the 


438.  Where  a  policy  requires  the  in. 
aured  to  take  an  Inventory  ot  stock 
once  a  year,  and  keep  the  Inventory, 
and  also  the  last  preceding  Inventory, 
together  with  his  books  of  account,  In 
a.  tire-proof  safe,  etc.,  and  the  last  pre- 
ceding Inventory  Is  left  outside  the 
safe  and  destroyed  at  (he  time  of  loss. 
but  on  account  books  and  subsequent 
Inventory  show  Its  contents,  there  Is 
a  substantial  compliance  with  the  pol- 
icy.— (Civ.  App.  1903)  Continental  Fire 
Ins.  Co.  v.  Cummingn,  78  8.  W.  878. 
Judgment  reversed.  Continental  Ins. 
Co.  v.  Same  (1804)  81  8.  W.  70S,  98 
Tex.   lie. 

439.  Where  one  who  had  a  fireproof 
safe  took  no  care  to  place  therein  a 
set  of  books  kept  by  him  In  compliance 
with  a  provision  of  his  Are  insurance 
policy,  and  they  were  burned,  he  waa 
guilty  of  negligence. — Rives  v.  Fire 
Aas'n  of  Philadelphia,  77  8.  W.   414. 

440.  A  provision  In  a  Are  Insurance 
policy  requiring  the  assured  to  keep  a 
set  of  books,  and  produce  them  in 
case  of  loss.  Is  not  complied  with  hy 
producing  books  kept  by  others  for 
themselves,  though  showing  the  facts 
required  to  be  shown  by  plaintiff's 
books.— Rives  v.  Fire  Ass'n  of  Phila- 
delphia, T7  S.  W.  424. 

441.  Where  a  provision  In  a  Are  In- 
surance policy  requires  the  assured  to 
keep  a  set  of  books  concerning  the  in- 
sured property,  and  stipulates  that  In 
case  of  loss  he  shall  produce  them,  or 
the  policy  shall  be  void,  he  is  not  ex- 
cused from  producing  them  by  their 
destruction  in  the  fire,  where  his  own 
negligence   contributed   to   cause   their 


less. — Rtves  v.  Fire  Ass'n  of  Philadel- 
phia, 77  8.  W.  414. 

442.  An  iron -safe  clause  in  a  fire 
policy,  requiring  assured  to  keep  a 
set  of  books,  which  shall  present  a 
complete  record  of  business  transact- 
ed, Including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit, 
does  not  require  that  he  shall  keep  an 
account  of  the  goods  taken  out  of  his 
stock  for  domestic  consumption.— Aet- 
na Ins.  Co.  v.  Fitze.  78  3.  W.  870.  14 
Tex.  Civ.  App.  S14. 

443.  While  the  iron-safe  clause  in  an 
Insurance  policy  Is  a  warranty,  the 
breach  of  which  will  avoid  the  policy, 

tlons,  that  one  will  be  given  It  which 
favors  the  Insured. — Aetna  Ins.  Co.  v. 
Fltse,  78  S.  W.  870,  84  Tex.  Civ.  App. 
214. 

444.  In  an  action  on  an  Insurance 
policy  the  evidence  showed  that  In- 
sured had  taken  goods  from  his  stock 
for  domestic  consumption,  of  which 
no   record   had   been   kept,    though   he 

monthly.  His  books  did  not  show  the 
freights  paid,  and  the  freight  bills 
were  burned  at  the  time  of  loss.  No 
accounts  were  kept  of  the  cash  used  by 
the  insured.  Held,  that  an  Instruction 
that,  In  order  to  avoid  payment  of  the 
policies  for  violation  of  an  agreement 
to  keep  books  of  account  showing  pur- 
chases, sales  and  shipments,  etc.,  It 
was  not  sufficient  for  the  defendant 
company  to  show  an  occasional  clerical 
error  of  omission,  but  It  must  show 
the  books  as  kept  would  not  enable  de- 
fendant  with   reasonable   certainty   1 
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insured  at  the  time  the  policy  was  transferred  made  an  inventory 
and  the  inventory  and  a  complete  set  of  books  were  saved  the  re- 
quirements were  met.*48  The  fact  that  several  items  which  were 
sold  on  credit  did  not  appear  on  the  ledger  but  appeared  elsewhere 
did  not  affect  the  completeness  of  the  record.*5*  An  inventory  show- 
ing the  number  of  pieces  of  lumber,  dimensions  of  each  piece  of 
different. kinds  and  total  number  of  each  kind  separately,  without 
showing  the  class  or  value,  met  the  requirements  of  a  policy  calling 
for  a  complete  lumber  inventory."2  The  original  invoices,  the  bank 
record  of  the  eash  sales,  the  cash  being  deposited  daily  in  the  bank 
and  a  small  book  showing  the  credit  sales  met  the  conditions  of 
the  clause  requiring  a  complete  set  of  books.***    In  a  case  where 


arrive  at  the  actual  loss  sustained; 
and.  if  the  Jury  found  that  from  the 
books  as  kept  the  company  could  with 
reasonable  certainty  ascertain  the  ac- 
tual loss,  verdict  should  be  for  plain- 
tin; — was  properly  given. — Aetna  Ins. 
Co.  v.  Fltie,  78  S.  W.  3T0,  84  Tex.  Civ. 
Add.  214. 

445.  The  Insured  Is  responsible  for 
the  negligence  of  his  employes  in  the 
performance  of  a  condition  in  the  pol- 
icy requiring  the  preservation  of  an 
Inventory  of  the  Insured  property. 
Judgment,  Kemendo  v.  Western  Assur. 
Co.  of  Toronto,  Canada  (Civ.  App. 
1900)  57  S.  W.  298.  reversed— Western 
Assur.  Co.  v.  Kemendo,  SO  S.  W.  661. 

4M.  Where  Insured  had  taken  an 
Inventory  In  1901  and  180!,  during  the 
continuance  of  a  policy,  and  the  1001 
Inventory,  and  Invoices  of  purchases 
made  between  January  1,  1B02,  and  the 
date  Of  the  Sire,  had  been  Journalized, 
so  that  from  the  books  and  papers 
preserved  a  substantially  complete  rec- 
ord of  the  business  transacted,  includ- 
ing all  sales,  purchases,  and  shipments, 
was  shown,  and  the  amount  and  char- 
acter   of    the    Inventory    of    January, 

1901,  could  be  and  was  determined  with 
reasonable  accuracy,  the  Iron -safe 
clause  of  the  policy  was  substantially 
complied  with,  though  the  1001  Inven- 
tory, and  Invoices  between  January  1, 

1902,  and  the  Are,  were  left  out  of  the 
safe  and  burned. — Virginia  Fire  &  Ma- 


lls, 
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Policies  of  fire  insurance  re- 
I  insured  to  make  an  inventory  of 
at  least  once  each  year,  and,  un- 
one  had  been  taken  within  12 
of  the  policy. 


should  be  made  within 
thereafter,  and  that  "the  assured  shall 
keep  sucb  books  and  Inventory,  and 
also  the  laat  preceding  Inventory,  if 
such  has  been  taken,  securely  locked 
Id  a  fireproof  safe,"  etc.  The  first  pol- 
icy was  Issued  May  15th,  and  the 
second  on  September  12th.  One  In- 
ventory had  been  taken  in  January, 
and  another  in  July.  Held,  in  an  ac- 
tion  on    the   policies,    that   the    words 


"the  last  preceding  Inventory,  if  such 
has  been  taken,"  being  ambiguous, 
were  to  be  construed  against  the  com- 
pany, as  meaning  the  last  Inventory 
taken  before  the  Issuance  of  the  pol- 
icy, and  therefore,  as  to  the  policy  of 
September  12th,  plaintiff  waa  required 
to  produce  only  the  inventory  taken 
in  July.— Phoenix  Assur.  Co.  v.  Sten- 
son,  19  S.  W.  S06,  34  Tex.  Civ.  App.  471. 
***.  Where  insured  in  a  fire  policy, 
on  the  date  that  the  policy  was  trans- 
ferred, made  an  inventory  of  the  stock 
of   goods   insured,   and    the   inventory 


compliance     with     the     "Iron 
safe       clause. — Scottish -Union     ft     Na- 

~        re,  81  8.   W.   B73. 


red     had     been     in 


tlonal  Ins.  Co.  < 
36  Tex.  Civ.  App.  i 

4M.  Where  ins 
business  less  than 
property  was  burned,  and  all  the  orig- 
inal Invoices  showing  the  amount  of 
goods  purchased  were  preserved,  and 
Ms  cash  sales  were  deposited  each 
day  In  a  bank,  thereby  preserving  a 
complete  record  thereof,  and  he  had  a 
small  book  showing  his  credit  sales, 
there  was  no  breach  of  an  iron-safe 
clause  contained  in  the  policy  requir- 
ing him  to  keep  a  complete  set  of 
books  showing  the  record  of  his  busi- 
ness, etc.— First  Nat.  Bank  v.  Cleland, 
82  S.  W.  337.  3G  Tex.  Civ.  App.  478. 

•Oft     In  an  action  on  a  policy,  which 
provided  that  the  assured  should  keep 
of   books,   clearly   presenting   a 


sales,  and 


complete  record  of  buslnt 
ed.  including  all  purchase 
shipments,  both  for  cash  ai 
evidence  showed  that  plaintiffs  kept  a 
day  book  In  which  they  entered  all 
their  daily  sales,  and  that  in  the  event 
that  It  was  a  cash  sale  they  would 
enter  so  much  cash  and  In  the  event 
the  goods  were  sold  on  credit  they 
would  enter  the  name  of  the  purchaser 


the    i 
further 


Item.     It    was 

the 


shown  by  these  day  books  were 

copied 

into  the  cash  book,  and  that  thi 

sales  were  copied  into  a  ledger, 

.  which 
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two  policies  had  been  issued  on  different  dates  each  calling  for  the 
last  preceding  inventory  to  be  included  in  the  iron-safe  clause,  the 
words  being  ambiguous  and  being  construed  against  the  company, 
it  was  held  that  the  plaintiff  must  only  produce  the  last  inventory 
before  the  last  policy  issued.*** 

(9)  Insufficient  Compliance  With  Iron-Safe  Clause. — In  general, 
the  burden  is  on  the  insurer  to  show  non-compliance.'*1  Ordinarily, 
non-compliance  will  forfeit  the  policy.*"*  Cash  register  slips  will 
not  take  the  place  of  a  set  of  books.*"  *"  *"  Neither  will  invoices 
be  sufficient  as  an  inventory,***  **B  **°  although  it  is  impracticable 


I  at  the  trial,  but  In 
more  than  one-half  of  the  sales  the 
Items  were  not  copied.  Held,  that  the 
fact  that  several  Items  which  were 
sold  on  credit  were  not  shown  Id  the 
ledger  In  no  way  affected  the  complete- 
ness of  the  record  as  to  the  value  of 
the  goods  sold,  sod  that  the  condition 
of  the  policy  was  sufficiently  compiled 
with.— Scottish -Union  &  National  Ins. 
Co.  v.  Andrews  A  Matthews,  SB  8.  W. 
419. 

481.  The  question  whether  there  had 
been  a  substantial  compliance  with  an 
Iron-safe  clause,  requiring  the  preser- 
vation of  an  Itemized  Inventory  of  the 
slock  Insured,  was  properly  taken  from 
the  Jury,  where  the  evidence  showed 
that  the  loss  of  the  Inventory  resulted 
from  the  neglect  Of  employes  of  the 
assured  who  were  authorized  to  use 
it  Judgment,  Kemendo  v.  Western 
Assur.  Co.  of  Toronto,  Canada  (Civ. 
App.  1900)  G7  S.  W.  233,  reversed.— 
Western  Assur.  Co.  v.  Kemendo,  80  8. 
W.    (61. 

4M.  The  Inventory  of  goods  on 
hand  taken  two  or  three  days  before 
the  Hre  cannot  take  the  place  of  the 
accounts  of  cash  sales  required  by  the 
policy  to  be  kept  by  insured. — Scottish 
Union  A  National  Ins.  Co.  v.  Weeks 
Drug  Co.,  lis  S.  W.  108E.  See  IS  Cent. 
Dig.  Insurance,  II  8 6 2- 8 5 8. > 

403.  The  provision  in  a  policy  of 
insurance  that  insured  will  keep  ac- 
counts showing  sales  of  goods  In  some 
place  not  exposed  to  fire  is  material 
to  the  risk,  though  Insured  made  an 
Inventory  of  his  goods  on  hand  two  or 
three  days  before  the  Are.  Hence 
Styles'  Ann.  Civ.  St.  Sup.  1903,  Art. 
iOil 8a.  providing  that  misrepresenta- 
tions will  not  avoid  a  policy  unless 
they  are  material,  does  not  apply. — 
Id. 

*M.  The  failure  of  Insured  to  keep 
an  account  of  his  cash  sales  of  goods. 
as  required  by  the  policy,  Is  a  for- 
feiture Of  the  Insurance  as  a  matter 
of  law. — Id. 

465.  The  requirement  of  a  lire  pol- 
icy that  Insured  keep  a  set  of  books, 
clearly  presenting  a  record  of  all  sales 
and  purchases,  Is  not  complied  with  by 
the  preservation  of  slips  from  a  cash 
register.     Judgment  Delaware  Ins.  Co. 


v.  Monger  ft  Henry  (Civ.  App.  ltOS) 
74  S.  W.  792,  affirmed. — Monger  A  Hen- 
ry v.  Delaware  Ins.  Co.  TS  8.  W.  7,  97 
Tex.  362.  * 

406.  Where  the  Insured  in  a  fire 
policy  containing  an  Iron -safe  clause 
keeps  the  books,  etc,  In  an  Iron  safe 
believed  by  him  to  be  lire  proof,  and 
of  the  kind  understood  to  be  fireproof, 
the  clause  Is  compiled  with,  though 
the  books,  etc.,  while  In  the  safe,  aro 
destroyed  by  fire. — Underwriters  Firs, 
Ass'n.  v.  Palmer  ft  Co.,  74  8.  W.  60S. 

467.  A  stipulation  In  a  Are  policy 
requiring  the  insured  to  "take  a  com- 
plete Itemized  Inventory  of  stock  on 
hand"  requires  the  Insured  to  mske 
such  an  Inventory  as  will  show  on  its 
face  the  character  of  the  goods,  and 
an  Inventory  which  for  the  most  part 
la  a  mere  summary  of  the  condition  of 
the  goods  la  not  a  compliance  with 
the  requirement  of  the  policy. — Dela- 
ware Ins.  Co.  v.  Monger  ft  Henry.  74 
8.  W.  792. 

4B8.  Insured  being,  by  the  plain 
terms  of  his  Are  policy,  required,  on 
condition  of  the  policy  otherwise  be- 
coming void,  to  keep  a  fireproof  safe, 
and  to  produce  for  the  Insurer,  after 
a  fire,  an  inventory  of  the  property 
taken,  by  one  from  whom  he  bought 
the  property,  within  11  months  before 
he  made  the  purchase  and  received  a 
transfer  of  the  policy,  his  failure  to 
produce  It.  In  the  absence  of  a  showing 
by  him  that  it  was  lost  or  destroyed 
without  fault  or  negligence  on'hls  part, 
and  not  by  mere  failure  to  keep  It  in  a 
safe,  prevents  recovery,  though  there 
in  ample  proof  that  the  loss  exceeded 
the  Insurance.  National  Fire  Ins.  Co. 
v.  J.  W.  Caraway  &  Co.,  180  S.  W.  4GS. 

4SS.  Rev.  St.  1695,  Art.  3096aa.  as 
added  by  Laws  1909,  c  69,  declaring 
that  a  provision  In  a  contract  of  In- 
surance, that  misrepresentations  there- 
render  It  void,  shall  not  be  a  defense 
to  an  action  on  the  contract,  unless 
the  misrepresentation  was  material  or 
contributed  to  the  contingency  on 
which  the  policy  became  payable,  has 
no  application  to  a  covenant  In  a  pol- 
icy to  keep  an  inventory  In  an  iron 
safe  and   produce   It  after  fire. — Id. 
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to  receive  invoices  in  purchasing  farm  produce.*"  Although  the 
set  of  books  will  show  the  stock  on  hand  a  failure  to  take  an  in- 
ventory will  bar  recovery.*"*  *T1  Books  kept  by  others  though 
showing  the  facts  required  to  be  shown  by  the  insured,  are  not 
sufficient  to  sustain  a  recovery.**0  A  recent  inventory  cannot  take 
the  place  of  the  accounts  of  cash  sales  required.*81  *'*  A  failure  to 
take  an  inventory  within  the  time  required  will  avoid  the  policy 


MO.  A  substantial  compliance  with 
an  iron-safe  clause,  requiring-  the  pres- 
ervation of  an  Itemized  Inventory  of 
the  stock  Insured.  Is  necessary  to  en- 
title the  assured  to  the  benefits  of  his 
policy,  though  such  Inventory,  by  rea- 
son of  the  rapid  changes  in  the  stock. 
nil:  not  represent  the  Quantity  and 
kind  of  stock  on  hand  at  the  time  of 
loes.  Judgment.  Kemendo  v.  Western 
Assur.  Co.  of  Toronto.  Canada.  (Civ. 
App.  1300)  67  S.  W.  2B3,  reversed. — 
Western  Assur.  Co.  v.  Kemendo,  60  S. 
W.  661. 

481.    The  burden  Is  on  defendant,  In 

goods,  to  show  non-compliance  by 
plaintiff  with  the  clause  requiring  set 
of  books  showing1  a  record  of  the  busi- 
ness to  be  kept  In  a  safe. — Gorman 
Ins.  Co.  Y.  Pearlstone,  46  S.  W.  812,  IS 
Tex.  Civ.  App.  70S. 

MB.  In  an  action  on  fire  policies 
providing  that  assured  should  keep  a 
set  of  books  during  lives  of  the  pol- 
icies, showing  a  complete  record  of 
the  business  transacted,  Including  all 
purchases  and  sales,  both  for  cash 
and  credit,  and  should  keep  them  In  a 
safe,  to  be  produced  in  case  of  loss, 
the  court  properly  refused  to  direct  a 
verdict  for  defendant  on  the  ground 
that  there  was  not  a  substantial  com- 
pliance with  such  provision;  all  the 
books  for  the  year  In  which  the 'Are 
occurred  In  August,  Including  January 
ud  July  Inventories,  having  been  pro- 
duced the  policies  having  been  Is- 
sued the  preceding  year,  one  Jn  Sep- 
tember and  the  other  October  4th,  the 
ledger  and  Journal  for  the  entire  per- 
iod being  produced,  also  the  petty  cash 
covering  all  the  time  after  October 
list;  the  ledger  showing  all  the  pur- 
chases, and  all  the  sales  by  months, 
and  to  whom  made,  though  not  the 
Items  thereof,  and  It  not  being  clearly 
shown  what  the  cash  book  contained. 
—German  Ins.  Co.  V.  Pearlstone,  45 
S.  TV.  III.  18  Tex.  Civ.  App.  706. 

MS.  A  policy  required  insured  to 
keep  a  set  of  books  presenting  a  clear 
record  of  the  business  transacted,  in- 
cluding sales,  and  failure  to  do  so 
*as  to  avoid  it.  Insured  made  credit 
sales  to  different  persons,  before  the 
Are.  which  were  not  shown  by  the 
booka  Other  sales  were  entered  In 
the  Journal,  cash,  and  day  book,  but 
not  la  the  ledger,  and  insurer  was 
charged   with    them   In    the   proof   of 


loss.  Held,  that  the  condition  had 
been  violated, — Seville  v.  Merchants' 
Ins.  Co.,  46  S.  W.  114. 

484.  A  policy  of  insurance,  requir- 
ing the  Insured  to  keep  an  inventory 
of  their  merchandise  stock,  and  pro- 
duce it  In  case  of  loss,  Intends  a  de- 
tailed and  Itemized  enumeration  of 
the  articles  composing  the  stock,  with 
the  value  of  each.— Roberts,  Willis  & 
Taylor  Co.  v.  Sun  Mutual  Ins.  Co..  48 
8.  W.  SIS,  1*  Tex,  Civ.  App.  1S8. 

*ea.  The  Iron-safe  clause  in  an  in- 
surance policy  Is  a  promissory  war- 
ranty, and  not  a  mere  representation. 
—Roberts,  Willis  A  Taylor  Co.  v.  Sun 
MUt.  Ins.  Co..  48  3.  W.  668.  19  Tex. 
Civ.  App.   338. 

4»fl.  Failure  to  comply  with  a  clause 
requiring  an  Inventory  of  stock  to  be 
kept  in  a  fireproof  safe  will  not  avoid 
the  policy,  where  such  Inventory,  by 
reason  of  the  rapid  changes  in  the 
stock,  will  furnish  but  meager  evidence 
of  the  loss. — Kemendo  v.  Western 
Assur.  Co.  of  Toronto,  Canada,  67  B. 
W.   283.     Reversed  00  B.  W.  061. 

4*7.  There  being  no  cotton  Insured 
by  a  policy  on  a  cotton  gin,  and  no 
claim  made  for  the  loss  of  any,  a 
promissory  warranty  relating  to  keep- 
ing a  "correct  account  of  the  cotton 
put  into  and  token  out  of  the  gin 
house"  becomes  Immaterial. — Hartford 
Fire  Ins.  Co.  v.  Walker.  00  8.  W.  810. 
Reversed   61  8.   W.    711. 

463.  Under  an  Insurance  policy  re- 
quiring Insured  to  take  a  yearly  In- 
ventory, or,  if  none  was  had  within 
1Z  months  prior  to  the  Issuance,  re- 
quiring one  to  be  taken  within  10 
days  thereafter,  insured's  failure  to 
take  such  Inventory  within  60  days, 
none  having  been  token  within  IS 
months  previous,  will  bar  recovery, 
though  he  kept  a  set  of  books  from 
which  might  be  ascertained  the  stock 
on  hand  at  any  time. — National  Union 
Fire  Inn.  Co,  v.  Walker,  166  8.  W. 
1096.  ,    . 

lng  a  clause  requiring  the  assured  to 
produce  account  books  and  vouchers 
in  case  of  loss  by  fire,  Is  not  avoided 
by  failure  or  refusal  to  produce  them, 
unless   the  policy  provides   In   express 

failure  or  refusal  may  be  proven,  and 

fore  the  Jury  as  to  the  extent  of  the 
loss. — Lion  Fire  Ins.  Co.  v.  Starr,  (Tex.) 
13   S.  W.    45. 
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and  it  cannot  be  revived  without  the  insurers  consent  to  the  in- 
ventory being  taken  subsequently.*"  Incidentally,  the  fact  that 
there  are  some  items  of  loss  sued  for  which  do  not  appear  on  the 
inventory  does  not  prove  that  the  inventory  was  incomplete,"' 
where  some  time  has  elapsed  and  additions  have  been  made  to  the 
stock  in  the  interval.  Where  the  insured  keeps  part  of  his  goods 
in  cold  storage  his  books  must  show  the  quantity.4'4  (For  further 
fact  cases  showing  non-compliance  with  the  provisions  of  the  iron- 
safe  clause  see  Ann.  437,  462,  463,  473,  481.) 


4VO.  Provisions  of  policy  as  to  keep- 
ing Inventory  and  set  of  books  held 
not  to  be  construed  as  applying  to  all 
the  property,  unless  Its  express  pro- 
visions compelled  such  construction. — 
State  Hut.  Fire  Ins.  Co.  v.  Kellner, 
ib»  s.  w.  esq. 

471.  Fire  Insurance  policy,  specify- 
ing different  amounts  of  Insurance  on 
building,  furniture  and  fixtures,  and 
stock  of  mere!)  an  aloe,  held  severable 
and  failure  to  take  Inventory  or  keep 
books,  as  required  therein,  did  not 
avoid  the  insurance  on  the  building, 
furniture   and   Ox  lures. — Id. 

47ft.  Insured's  failure  to  take  In- 
ventory as  required  held  to  bar  recov- 
ery, thou  eh  he  kept  a  set  of  books 
from  which  might  be  ascertained  the 
stock  on  hand  at  any  time.  National 
Union  Fire  Ins.  Co.  v.  Walker,  166  8. 
W.  109S.  See  38  Cent.  Dig.  Insurance, 
fl   852,   853. 

473.  Facts  held  Insufficient  to  show 
a  sufficient  clasa Ideation  of  cotton  in 
storage  covered  by  certain  policies, 
precluding  plaintiffs  recovery  thereon. 
— Royal  Exchange  Assur.  of  London, 
Eng„  v.  Rosborough,  142  8.  W.  70. 

474.  Where  insured  was  in  the  pro- 
duce business  handling  large  quanti- 
ties of  eggs,  which  In  part  were  kept 
In  cold  storage,  he  must  keep  hla 
books  so  as  to  show  what  eggs  were 
removed  from  his  store  and  placed  In 
cold  storage. — Teutonla  Ina.  Co.  v. 
Tobias.  146  8.  W.  2E1. 

478.  There  could  be  no  breach  of  a 
clause  of  an  Insurance  policy  requir- 
ing that  the  inventory  be  made  within 
10  days,  until  the  expiration  of  such 
80  days.— Royal  Ins.  Co.  v.  W.  P. 
Wright  A  Co.,   148   S.  W.  884. 

478.  Where  a  fire  Insurance  policy 
provided  that  the  assured  would  take 
a  complete  Itemized  Inventory  of  the 
stock  on  hand  at  least  once  each  cal- 

sucti   a  statement  to  meet  the  require- 


tially   | 
the  sto 


-Id. 


of    the 


Dor roh -Kelly  Men 
Ina.  Co..  135  S.  W.  1165,  affirming  Judg- 
ment Orient  Ins.  Co.  v.  Dorroh-Kelly 
Mercantile  Co.  (Civ.  App.  1910)  128  S. 
W.  616.  8ee  28  Cent.  Dig.  Insurance. 
II   BE2,  863. 

477.     An   Invoice   under  a   fire  Insur- 
ance policy  Is  not  complete  and  itemtt- 


47a  Where  there  was  omitted  pur- 
posely from  an  Invoice  articles  of  the 
value  of  13.000  Or  14,000,  such  omission 
Is   not   insignificant    where    it    was    not 

which  the  articles  so  omitted  could  be 
established  as  having  been  in  the  stock 
at  the  time  the  policy  was  Issued,  and 
the  claim  of  substantial  compliance 
with  the  contract  cannot  be  sustained. 
—Id. 

471.  While  the  omission  of  articles 
of  83.000  or  84,000  in  value  from  an 
inventory  might  have  been  an  over- 
sight on  the  part  of  the  assured,  and 
It  would  not  have  been  any  advantage 
to  the  Insurance  company  to  bave  had 
all  of  the  Items  upon  the  Inventory,  the 
court  cannot  vary  the  terms  of  the 
contract  made  by  the  parties  requir- 
ing a  complete  Inventory. — Id. 

400.  Where  there  was  no  inventory 
complying  with  the  requirements  of  a 
policy  taken  within  a  year  prior  to  its 
Issuance,  and  there  was  no  inventory 
In  compliance  with  Its  terms,  taken 
within  30  days  from  the  time  the  pol- 
icy was  Issued,  the  policy  was  forfeit- 
ed.—Id. 

481.  a  fire  policy  provided  that  as- 
sured should  take  a  complete  itemised 
Inventory  of  the  stock  on  hand  at  least 
once  in  each  calendar  year,  and,  un- 
less such  inventory  had  been  taken 
within  12  calendar  months  prior  to  the 
policy,  one  should  be  taken  within  30 
days  after  Its  Issuance,  or  the  policy 
would  be  Invalid.  It  also  required  the 
keeping  of  a  complete  set  of  books, 
containing  a  complete  record  of  the 
business  tranaacted,  including  all  pur- 
chases, sales  and  shipments,  both  for 
cash  and  credit,  from  the  date  of  the 
Inventory.  Plaintiff  began  business 
September  83.  1907,  and  his  stock  cov- 
ered by  the  policy  was  burned  June  2, 
1908.  No  Inventory  was  taken  until 
January  1,  1008,  and  from  September 
23.  1907,  till  June  2.  1008,  insured  fail- 
ed to  keep  a  set  of  books  showing  pur- 
chases, or  the  cash  and  credit  sales 
made  by  him.  Held,  tbat  plaintiff 
could  not  recover  on  the  policy. — Ger- 
man Ins.  Co.  v.  Bevlll,  128  8.  W.  31. 
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(K)  Additional  Insurance. — In  general,  a  violation  by  the  in- 
sured of  a  provision  prohibiting  other  insurance  forfeits  the  policy, 
"*  —  and  such  a  provision  is  reasonable  and  proper,818  "*  and  a 
concurrent  insurance  clause  which  does  not  provide,  for  forfeiture 
for  its  violation  will  not  nullify  such  a  provision."**  A  clause  for- 
bidding other  concurrent  insurance  unless  permitted  is  a  promis- 


4*»_  A  policy  of  Are  Insurance  re- 
quired Insured  to  keep  books  clearly 
presenting  a  complete  record  of  busi- 
ness transacted.  Including  shipments 
from  the  date  of  Inventory,  provided 
for  In  a  previous  section  of  the  policy, 
and  during-  the  continuance  of  the  pol- 
icy, and  that  on  failure  to  produce 
such  books  the  policy  should  become 
void,  and  such  failure  should  be  a  bar 
to  recovery  on"  the  policy.  Insured 
shipped  goods  from  his  stock  amount-, 
ing  to  ir.78.  and  no  entry  of  such  ship- 
ments was  made  In  his  books,  but 
there  was  evidence  that  Insured  kept 
a  Ust  of  the  goods  shipped.  Act  of 
March  ZT.  1903  (Acts  28th  Leg-,  c.  69) 
Say  lea'  Ann.  Civ.  at  Supp.  1897- 
1*04.  Art.  SO  86e  a.  provides  that  any 
provision  In  any  contract  of  1 
which  provides  that  the  answer 
statements  made  In  the  application 


shall  render  the  policy  void,  shall  be  of 
no  effect,  unless  It  be  shown  that  the 
matter  or  thing  misrepresented  was 
material  to  the  risk,  or  actually  con- 
tributed to  the  contingency  or  event 
on  which  said  policy  became  due  and 
payable,  and  whether  It  was  material 
and  so  contributed  shall  be  a  question 
of  fact  for  the  court  or  Jury  trying 
such  case.  Held  that  the  statute  did 
not  apply  to  the  provision  as  to  keep- 
ing books,  and   that  a  verdict   should 


(IS. 

183.  Provision  of  policy  on  stock 
of  merchandise  reaulring  taking  of  In- 
ventory, and  declaring  that  non-com- 
pliance would  avoid  policy,  held  valid 
and  enforceable.— Hartford  Fire  Ins. 
Co.   v.   Adams.   168   8.   W.   231. 

184.  Policy  held  avoided  by  failure 
to  take  Inventory  within  30  days  as 
required  therein,  and  not  capable  of 
being  revived  without  the  Insurer's 
consent  by  taking  the  Inventory  subse- 
quently.— Id. 

IBS.  Where  a  policy  of  Insurance  on 
a  stock  of  merchandise  required  the 
taking  of  an  Inventory  and  provided 
that  It  should  be  void  unless  this  was 
done,  the  Insurer  could  not  be  com- 
pelled to  accept  the  Invoices  of  the 
goods    purchased    by    the    Insured    In 


-Id. 


Sayles'  Ann.  Civ.  8t7  1914,  Arts.  48T4a, 
4874b).  providing  that  no  breach  by 
Insured  of  any  provision  of  any  Are 
Insurance  policy  upon  personalty  shall 


avoid  It  unless  It  contributed  to  cause 
the  loss,  has  no  application  to  permit 
Insured,  who  has  broken  the  stipula- 
tion of  his  policy,  insuring  his  Stock 
of  goods,  that  he  should  keep  books, 
etc..  In  an  iron  fireproof  safe,  to  re- 
cover on  the  policy,  although  the  fail- 
ure to  keep  the  books  did  not  contri- 
bute to  bring  about  the  destruction  of 
the  property. — Commonwealth  Ins.  Co. 
of  New  York  v.  Flnegold.  188  S.  W. 
883. 

487.  Insured's  failure  to  substan- 
tially comply  with  the  provision  of  a 
Are  Insurance  policy  by  falling  to  keep 
his  books  in  a  fireproof  safe  will  de- 
feat his  recovery  on  the  policy:  the 
provision  being  material. — Id. 

48B.  Provision  of  policy  requiring 
Insured  to  take  a  "complete.  Itemized 
Inventory  of  stock  on  hand,"  held  not 
to  require  that  the  cost  or  value  of 
the  articles  listed  both  In  detail  and  In 
total  be  shown. — Hartford  Fire  Ins.  Co. 
v.   Walker,   IBS  8.  W.   S9S. 

488.  Acts  33d  Leg.  c.  106,  I  1  (Ver- 
non's Sayles1  Ann.  Civ.  St.  1914,  Art. 
4E74a),  refers  to  warranties  to  be  per- 
formed before  the  fire,  and  does  not 
apply  to  a  warranty  requiring  the  pro- 
duction of  books  and  accounts  after 
the  fire,  breach  of  which  could  not  con- 
tribute to,  or  occur  until  after,  the 
loss. — McPherson  v.  Camden  Fire  Ins. 
Co..   186  S.  W.   1056. 

480.  An  Invoice  of  goods  bought 
during  three  months,  some  time  be- 
fore issuance  of  a  Are  policy,  does  not 
satisfy  a  provision  of  the  policy  that 
It  shall  become  void.  If  a  complete, 
Itemized  Inventory  be  not  taken  within 
a  certain  time,  unless  one  has  been 
taken  within  a  certain  time  prior  to 
the  policy. — Mechanics'  &  Traders'  Ins. 
Co.  v.  Davis.  187  S.  W.  176. 

4M.  Where  the  keeping  of  Invoices 
and  books  of  entry  by  Insured  was  In 
substantial  compliance  with  the  Iron- 
safe  clause,  he  was  entitled  to  recover. 

161  S.  W.  1162.  See  28  Cent.  Dig.  In- 
surance. I  852. 

489.  Provision  of  fire  Insurance  pol- 
icy that  Insured  should  take  a  com- 
plete inventory  of  stock  held  met  by 
Inventory  showing  number  of  pieces 
of  lumber  and  dimensions  of  each  piece 
of  different  kinds  and  total  number  of 
each  kind  separately,  without  showing 
the  class  or  value. — Camden  Fire  Ins. 
Co.  v.  Yarbrough,  182  S.  W.  86. 

493.  Where  a  Are  Insurance  policy 
required   the   Insured   to   take  and  pre- 
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sory  warranty  and  strict  compliance  is  essential,  to  a  recovery."" 
•i»  "Where  the  policy  prohibits  additional  insurance,  whether  valid 
or  not,  it  includes  an  invalid  additional  policy  and  is  enforceable.8" 
In  order  that  other  insurance  shall  constitute  additional  insurance 
within  the  meaning  of  a  policy,  the  property  covered  by  both  poli- 
cies must  be  the  same,  and  the  burden  of  proving  these  facts  is 


serve  In  a  fireproof  safe  an  inventory 
of  the  Insured  stock,  the  failure  to 
preserve  such  Inventory  or  an  equiv- 
alent thereof  forfeits  the  Insurance. — 
Royal  Ins.   Co.  v.  Okaaakl,   1T7   S.  W. 


4M.  Where  the  owner  of  an  Insured 
stock  of  goods  negligently  left  his  In- 
ventory outside  the  safe  the  night  of 
the  fire,  and  16  per  cent,  of  It  was 
thereby  rendered  unintelligible,  there 
can  be  no  recovery. — Id. 

4SB.  The  requirement  of  a  fire  in- 
surance policy  that  the  Insured  shall 
keep  a  set  of  books  showing  his  busi- 
ness Is  compiled  with  where  the  books 
preserved  contain  a  complete  record 
of  the  business  though  the  Journal  waa 
burned. — Id. 

«M.  The  breach  of  a  provision  of  a 
tire  Insurance  policy,  requiring  the  In- 
sured to  take  an  annual  Inventory  and 
to  keep  a  complete  record  of  his  busi- 
ness, bars  a  recovery;  the  provisions 
Of  Vernon's  Salves'  Ann.  Civ.  St  IB14, 
Art.  4874a.  providing  that  recovery 
shall  not  be  defeated  by  breach  of  pro- 
visions which  did  not  contribute  to 
the  loss  or  destruction  of  the  Insured 
property,  not  being  applicable. — West- 
chester Fire  Ins.  Co.  v.  McMinn.  188 
8.  W.   36. 


1.  Dia;.  Insurance,  f{  8M-S73.) 

4»T.  A  policy  providing  that  It 
should  be  void  If  the  insured  had  or 
should  thereafter  procure  "any  other 
Insurance,  whether  valid  or  not,"  was 
avoided  by  afterwards  procuring  an- 
other policy,  which,  by  reason  of  a 
similar  clause  therein,  waa  void,  and 
never  attached. — Wilson  v.  Aetna  Ins. 
Co.,  S3  S.  W.,  1085.  12  Tex.  Civ.  App. 
Git. 

4M.  A  provision  that  consent  to  ad- 
ditional insurance  must  be  endorsed 
on  the  policy  does  not  prevent  recov- 
ery, where  the  local  agent  who  baa 
authority  to  give  consent,  does  so,  but 
forgets  to  endorse  it  on  the  policy. — 
German  Ina  Co.  v.  Cain.  ST  S.  W.  "67. 

4»».  Evidence  that  plaint!  IT  moved 
Into  his  house  with  part  of  his  furni- 
ture, which  he  insured,  and  that  he 
subsequently  moved,  and  Insured  the 
rest  without  Intending  to  reinsure  any 
of  the  previously  Insured  part  was  In- 
sufficient to  show  that  there  was  no 
double  insurance  on  any  of  the  furni- 
ture, where  the  policies  covered  ap- 
parently Identical  furniture,  and  plain- 


tiff failed  to  Inform  the  second  Insurer 
of  the  first  policy,  and  what  part  of 
the  furniture  he  intended  the  second 
should  cover. — Westchester  Tire  Ins. 
Co.  v.  Storm.  1G  S.  W.  SIS,  t  Tex. 
Civ.  App.  390. 

BOO.  Where  an  Insurance  company 
expressly  forbade  other  Insurance,  the 
fact   that   a   clause,    "Total   Insurance 

permitted  I ,"  was  not  filled  In. 

did  not  tend  to  show  that  the  amount 
of  Insurance  was  not  limited. — Labell 
v.  Georgia  Home  Ins.  Co.,  28  8.  W.  IIS. 

BOl.  An  Insurance  company  cannot 
be  held  to  have  consented  to  additional 
insurance  because  its  agent,  long  be- 
fore the  policy  was  issued,  promised 
that  consent  would  be  given. — Bast 
Texas  Fire  Ins.  Co.  v.  Blum,  IS  B.  W. 
672. 

BOB.  A  policy  of  Insurance  for  II,- 
000  was  issued  upon  property  already 
Insured  for  SStOOO.  and  provided  that 
If  other  Insurance  were  obtained  with- 
out consent  of  the  company  the  con- 
tract should  be  void.  Additional  In- 
surance for  11.000  waa  obtained.  Upon 
the  policy  In  question,  detached  from 
other  parts  of  it,  were  the  words: 
"Total  concurrent  Insurance.  (4.000." 
Held,  the  words  Included  the  amount 
of  the  policy  on  which  they  were  writ- 
ten, and   therefore  Implied  no  consent 

to    the    additional    11,000 East    Texas 

Fire  Ins.  Co.  v.  Blum,  IS  S.  W.  67S. 

SOS.  The  condition  on  a  fire  policy 
that  additional  insuranoe  ahull  not  be 
obtained  without  the  content  of  the 
eumpany  Indorsed  on  the  policy  Is 
neither  complied  with  nor  waived  by 
the  assured  telling  the  company's 
agent  that  he  Intends  to  take  out  ad- 
ditional Insurance  when  able,  and  the 
agent  expressing  a  desire  to  write  the 
policy;  and  the  subsequent  procure- 
ment of  additional  Insurance,  without 
the  agent's  knowledge.  Invalidates  the 
first  policy. — New  Orleans  Ins.  Ass'n 
v.  Griffin.   IS  S.  W.  GOG,   66  Tex,  232. 

504.  A  policy  provided  that  other 
insurance,  not  made  known  to  the 
company,  and  consented  to  thereon, 
would  avoid  the  policy.  In  an  action 
on  the  policy,  plaintiff  offered  to  show 
that  the  agent  was  informed  of  the 
other  Insurance,  made  no  objection, 
but  promised  to  Indorse  it  on  the  pol- 
icy; that  plaintiff  relied  on  such  prom- 
ise; and  that.  Just  before  the  loss,  the 
agent  arranged  to  renew  the  policy, 
and  made  a  memorandum  for  renewal 
containing  such  reinsurance,  but  never 
indorsed  It  on   the  policy.    Held,  that 
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on  the  insurer.10"  The  procurement  of  another  policy  without  the 
consent  of  the  insurer,  where  additional  insurance  is  prohibited 
without  such  consent,  invalidates  the  first  policy,  having  a  similar 
clause,"*  ■0,  "'  even  though  by  good  excuse  or  by  mistake.  A  can- 
cellation of  the  new  policy  after  loss  will  not  prevent  a  forfeiture  of 
the   original  policy."*     Where  concurrent  insurance  is  permitted 


the  company  was  bound  by  Its  ac- 
qulscence  In  such  acta  of  its  agents, 
though  the  policy  contained  a  clause 
that  no  agent  had  authority  to  bind 
the  company  In  violation  of  any  of  the 
printed  terms  of  the  contract,  and  no 
condition  or  restriction  contained  in 
the  policy,  which  by  its  terms  may  be 
waived,  shall  be  deemed  to  have  been 
waived,  except  by  distinct  agreement 
contained  in  the  body  of  tho  policy; 
this  clause  having  no  reference  to  the 
subject  of  reinsurance.— Morris  on  v. 
3d.  of  North  America,  (Tex.) 


«   S.  n 


.   6  0S. 


Though,  to  a  policy  issued  to 
and  paid  for  by  plaintiff,  there  la  at- 
tached a  memorandum  reciting  that 
the  loss,  if  any,  is  payable  to  the 
mortgagee,  as  his  Interest  may  appear, 
there  is  such  an  Insurance  of  plaintiff's 
Interest  as  to  cause  a  breach  of  a  con- 
dition in  another  policy  issued  to  him, 
against  additional  Insurance. — -Gulnn 
v.  Phoenix  Ins.  Co.  of  Brooklyn  (Tex. 
Civ.  App.)  31  8.  W.  6««. 

606.  A  verdict  Is  properly  directed 
for  defendant  In  an  action  on  a  Are 
policy  providing  that  It  shall  be  void 
if  additional  Insurance  is  procured 
without  a  permit  Indorsed  on  the  pol- 
icy; Insurance  to  the  amount  of  f  10.- 
500  being  on  the  property  at  the  time 
of  loss,  the  permit  allowing  only  17.- 
000,  a  permit  for  (10,000  being  re-fus- 
sed by  the  agent,  who  stated  at  the 
time    that    he    would    not    endor 


lnsv 


i    it 


rag  taken  out;  and  the  compi... „  .. .  . 
having  been  notified  that  insurance  in 
excess  of  (7.000  had  been  taken. — 
Works,  Prltcnett  ft  May  v.  Springfield 
Fire  ft  Marine  Ins.  Co..  79  S.  W.  42. 

SOT.  A  clause  In  a  fire  insurance 
policy  forbidding  other  concurrent  In- 
surance unless  permitted  is  a  prom- 
issory warranty,  so  that  strict  compli- 
ance therewith  Is  essential  to  a  recov- 
ery-—Gross  v.  Colonial  Assur.  Co.  121 
8.  W.  617.  See  28  Cent.  Dig.  Insur- 
ance, II  858-873. 

60S.  Rev.  St.  lg9B.  Art.  S096aa.  ad- 
ded by  Acts  28th  Leg.  1903.  p.  94,  ch.  69, 
i  1,  provides  that  any  provision  of  an 
Insurance  contract,  which  provides 
that  any  answers  or  statements  made 
therein  or  In  the  application,  if  un- 
true or  false.  shaJl  render  the  policy 
void,  shall  be  of  no  effect  unless  the 
matter  misrepresented  Is  material  to 
the  risk.  A  Are  Insurance  policy  pro- 
vided that  It  should  be  void  if  assur- 
ed then  had,  or  thereafter  procured 
other  Insurance.     Held,  construing  the 


statute  under  the  assumption  that  it 
was  enacted  with  knowledge  of  the 
Judicial  doctrine  of  promissory  war- 
ranties and  representations,  and  re- 
quiring strict  compliance  with  the 
former,  that  it  did  not  abolish  such 
doctrine,  and  the  policy  was  avoided 
by  carrying  policies  In  other  compa- 
nies. (760  In  excess  of  the  117,000  con- 
current insurance  permitted,  and  the 
small  amount  of  the  excess,  compared 
with  the  total  Insurance  permitted,  did 
not  excuse  the  violation  of  the  provi- 
sos. In  order  that  other  insurance 
shall  constitute  "additional  insurance" 
within  the  meaning  of  a  policy,  the 
property  covered  by  both  policies  must 
be  the  same,  and  the  burden  of  proving 
these  facts  la  on  the  Insurance  com- 
pany.—Norwich  Union  Fire  Ins.  So- 
ciety v.  Cheaney  Bros.  128  8.  W.  1163. 
510.  Where  Insurer  claimed  that, 
after     insured     acquired     information 

mitted  on  adjoining  property,  he  took 
out  another  policy  covering  the  prop- 
erty destroyed,  such  fact,  If  true,  did 
not  constitute  such  fraud  as  would 
be  a  defense  to  the  policy  sued  on, 
unless  in  procuring  such  additional 
insurance       defendant       exceeded      the 

ted  by  the  policy  in  suit.— Hartford 
Fire  Ins.  Co.  v.  Dorroh,  118  a.  W.  465. 

Oil.  A  stipulation  in  a  Are  policy 
that  It  shall  be  void  on  Insured  pro- 
curing, without  notice,  additional  In- 
surance, whether  valid  or  not.  Includes 
an  Invalid  additional  policy,  and  Is  en- 
forceable.— National  Union  Fire  Ins. 
Co.  v.  Dorroh,  133  8.  W.  476 

BIS.  An  original  Are  policy  stipu- 
lated that  it  should  be  void  on  insured 
procuring  additional  Insurance,  valid 
or  Invalid,  In  excess  of  concurrent  In- 
surance allowed.  Insured,  under  the 
mistaken  belief  that  other  Insurance, 
within  the  amount  of  the  concurrent 
Insurance  allowed,  had  expired,  pro- 
cured a  new  policy,  but  because  the 
other  Insurance  was  In  force,  the  new 
policy  exceeded  the  amount  of  con- 
current Insurance  allowed.  Held,  that 
the  original  policy  was  Invalidated  by 
the  procurement  of  the  new  policy. — 
Id. 

SIS.  Where  an  original  Are  policy 
was  Invalidated  by  Insured  procuring 
a  new  policy  In  excess  of  the  amount  of 


sellatlon  of  the  new  policy  after  a  Are 
did  not  prevent  a  forfeiture  of  the 
original   policy.— Id. 


88  FIRE   INSURANCE 

but  total  insurance  is  limited  to  three-fourths  of  the  actual  cash 
value,  concurrent  insurance  and  over-valuation  do  not  avoid  a 
policy  in  the  absence  of  an  intention  to  defraud.11*  The  fact  that 
the  excess  insurance  is  small  as  compared  to  the  total  insurance 
permitted  will  not  excuse  a  violation  of  the  additional  insurance 
provision  in  a  policy  although  the  statute  says  that  misrepresenta- 
tions must  be  material  to  avoid  a  contract.108  Where  the  insured 
carried  excess  insurance  on  the  theory  that  it  was  a  co-insurance 
policy  they  could  not  recover  on  a  concurrent  policy  limiting  the 
total  amount  to  be  carried,  which  was  the  policy  contracted  for, 
in  view  of  the  classification  of  such  property  by  the  State  Insur- 
ance Board.SIS  It  is  held  that  the  fact  that  the  blank  space  for 
the  amount  of  total  insurance  permitted  is  not  filled  in  does  not 
tend  to  show  that  the  amount  of  insurance  was  not  limited.100  A 
policy  payable  to  a  mortgagee  as  his  interest  may  appear,  recites 
such  an  interest  in  the  mortgagor  as  to  cause  a  breach  in  another 
policy  issued  to  him  as  to  additional  insurance.001  An  owner's 
policy  is  not  void  because  a  lien  holder  procures  additional  insur- 
ance without  the  former's  authority.6"  Incidentally,  it  is  held  that 
a  conveyance  of  property  insured,  reserving  a  vendor's  lien,  and 
assignment  of  the  policy  creates  a  new  contract  of  insurance  in 
which  the  vendees  are  the  insured.180  Therefore,  the  act  of  the 
husband  of  the  purchaser  from  the  insured  in  obtaining  other  in- 
surance does  not  forfeit  the  first  insured's  rights  under  the  policy.1" 
The  words  "total  concurrent  insurance"  include  the  amount  of  the 
policy  on  which  they  are  written.602  The  procurement  of  a  policy 
because  of  fear  of  arson  on  the  adjoining  property  does  not  con- 
stitute such  fraud  as  will  be  a  defense  unless  the  total  concurrent 
insurance  permitted  is  exceeded.110  {For  facts  showing  double  in- 
surance on  furniture,  see  Ann.  499.)     (For  faets  not  showing  ad- 

81*.  A  policy  provided  that.  'In  the  without  Insurer's  consent  Is  reasonable 
event  of  loss  by  Are  on  the  property  and  proper. — Orient  Ins.  Co.  v.  Prettier, 
covered  under  this  policy,  this  com-  62  S.  W.  89.  26  Tex..  Civ.  App.  446. 
pany  shall  not  be  liable  for  an  amount  BIS.  Under  Act  Sept.  6.  1910  (Acta 
greater  than  three-fourths  of  the  act-  Slat  Leg..  4th  called  Seas.  ch.  6.  par. 
ual  loss  on  each  Item  of  property  IS)  concurrent  policy  of  Are  tnsulrance 
covered.  •  •  •  and.  In  the  event  with  a  stipulation  prohibiting  an  In- 
of  additional  Insurance  hereon,  this  surance  In  excess  of  (15.000,  which 
company  shall  be  liable  for  Its  pro-  was  the  policy  contracted  for,  could 
portion  only  of  three-fourths  of  such  not  support  assured's  recovery,  though 
loss  on  each  Item,  not  exceeding  the  tliey  had  carried  excess  insurance,  on 
amount  Insured  on  each  such  item.  the  theory  that  It  was  a.  coinsurance 
Other  concurrent  Insurance  permitted.  policy,  In  view  of  the  classification  of 
but  total  Insurance  shall  at  no  time  the  property  by  the  state  insurance 
exceed  three-fourths  of  the  actual  cash  board.— Reliance  Ins.  Co.  of  Phlladel- 
value  of  each  Item  of  the  property  pnla  v.  Dal  ton.  ISO  S.  W.  t>68. 
hereby  covered."  Held,  that  concurrent  S17.  Under  a  policy  of  Are  inaur- 
lnsurance  and  overvaluation  did  not  ance,  held,  that  act  of  husband  of  pur- 
avoid  the  policy.  In  the  absence  of  an  chaser  from  insured  in  obtaining  other 
Intention  to  defraud. — Pennsylvania  insurance  on  the  property  did  not 
Fire  Ins.  Co.  v.  Waggener,  97  8.  W.  forfeit  the  first  insured's  rights  tn  the 
641-  policy. — Dumphy  v.  Commercial  Union 

BIS.     A  stipulation  in  a  policy  avoid-  Assu*r.  Co.  Limited,  of  London,   174  S. 

'.aken  out  W.  814. 
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ditional  insurance  because  of  failure  to  demand  policies  of  agent, 
see  Ann.  518.) 

(a)  Consent  of  Agent  to  Additional  Insurance.— A  provision 
that  consent  to  additional  insurance  must  be  endorsed  on  the  policy, 
does  not  prevent  recovery,  where  the  local  agent  who  has  author- 
ity to  give  consent,  does  so,  but  forgets  to  endorse  it  on  the  pol- 
icy.**8 In  such  a  case  the  insurer  is  bound  by  the  acts  of  the  agent 
even  though  the  policy  stipulates  to  the  contrary.00*  However,  the 
insurer  cannot  be  held  to  have  consented  where  the  agent,  long 
before  the  policy  was  issued  promised  that  consent  would  be 
given.801  Neither  is  the  provision  as  to  additional  insurance  com- 
plied with  or  waived  by  the  insured  informing  the  agent  that  he 
intended  to  take  out  additional  insurance  when  able.800 

(L)  Assignment  of  Policy  (1)  Rights  of  Assignee.— The  as- 
signee of  a  policy  is  affected  with  the  knowledge  of  her  agent  re- 
garding a  previous  forfeiture  and  therefore  cannot  claim  a  waiver 
of  such  forfeiture  by  the  insurer's  consent  to  the  assignment.82* 

(2)  Assignment  as  Collateral  Security. — Where,  after  assignment 
to  the  mortgagee  as  additional  collateral  security,  the  insured  con- 
veyed the  property  insured  without  notice  to  the  insurer  or  mort- 


Bia.  In  an  action  on  a  policy  pro- 
viding that  It  should  be  void  In  case  of 
other  Insurance,  It  appeared  that,  two 
years  before  the  Issuance  of  tbe  policy. 
Insured  had  applied  to  an  ugent  for 
other  Insurance.  The  policies  were  Is- 
sued for  three  years,  and  the  prem- 
iums paid  by  the  Insurance  agent;  In- 
sured testifying,  though  that  he  onlj 
applied  for  the  Ineuh-auee  for  one  year, 
and  did  not  know  that  the  policies  were 
Issued  for  three  years.  The  policies 
were  not  delivered  to  insured,  but  were 
retained  by  the  agent.  Held,  that  In- 
sured, by  failure  to  demand  the  policies 
from  the  agent  will  not  be  held,  aa  a 
matter  of  law.  to  have  acquiesced  In 
their  Issuance,  so  as  to  render  them 
valid  and  thefreby  avoid  the  policy  In 
suit  for  failure  to  disclose  such  ad- 
ditional Insurance — Phoenix  Ins.  Co, 
v.  Hague  (Tex.  Civ.  App.)  34  S.  W. 
•54. 

818.  Violation  by  Insured  of  a  pro- 
vision In  a  Are  poUcy  prohibiting  other 
Insurance  forfeits  the  policy. — Dumphy 
v.  Commercial  Union  Assur.  Co.,  Lim- 
ited,  of  London.   142  S.  W.  IIS. 

sac.  A  conveyance  of  property  In- 
sured, reserving  to  the  vendcfr  a  lien 
for  the  unpaid  portion  of  the  price  and 
assignment  of  a  Are  policy  thereon, 
held  to  create  a  new  contract  of  in- 
surance In  which  the  vendees  were 
the    "insured."— Id. 

S«l.  Where  a  Hen  holder  procured 
additional  Insurance  without  authority 
of  the  ownefr.  who  had  procured,  a 
policy  stipulating  that  It  should  be 
void  If  Insured  procured  other  insur- 
ance, the  owner's  policy  was  not  void. 


— Glnners'  Mut.  Underwriter  of  San 
Angelo,  Tex.,  v.  Wiley  &  House,  147 
8.  W.   (29. 

MS.  A  condition  that  a  fire  Insur- 
ance policy  shall  be  void  if  any  of 
the  insured  property  is  then  Insured 
la  reasonable. — Westchester  Fire  Ins. 
Co.  v.  St  oh™  (Tex.  Civ.  App.)  26  S. 
W.  818. 

688*.  A  provision  that  a  policy 
should  be  void,  In  the  absence  of  agree- 
ment. If  Insured  procured  other  In- 
surance, was  not  nullified  by  a  con- 
current Insurance  clause  which  did 
not  provide  for  forfeiture  for  Its  vio- 
lation.— Aetna  Ins.  Co.  v.  Waco  Co., 
189  8.  W.   815. 

Saab.  Clause  In  an  Insurance  policy 
forbidding  concurrent  Insurance  in  ex- 
cess of  amount  allowed  Is  a  promissory 
warranty,  the  breach  of  which,  In  the 
absence  of  waiver  or  estoppel,  will 
avoid  the  policy.— Mechanics'  &.  Trad- 
ers' Ins.  Co.  v.  Dalton,    189  9.  W.    771. 

(D)  Al 


Sight*   of  Assign**. 

683.  The  assignee  of  an  Insurance 
policy  Is  affected  with  knowledge  her 
agent,  effecting  the  assignment,  may 
have  of  a  previous  forfeiture  of  the 
policy,  and.  having  such  knowledge. 
cannot  claim  a  waiver  of  the  forfeiture 
by  the  lnsirrer's  consent  to  the  as- 
signment— Fire  Ass'n  of  Philadelphia 
v.  Flournoy  (Tex.  Sup.)  IB  S.  W.  T9S; 
Northern  Assur.  Co.  of  London  v.  same, 
Id.  796. 
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tract  and  that  if  the  notes  were  not  paid  when  due  it  should  be 
void,  the  premium  being  considered  earned.8"  Where  an  open  pol- 
icy provided  that  risks  covered  by  it  should  be  advised  as  soon  as 
known  to  the  home  office  by  the  insured  but  it  was  shown  that  in 
numerous  instances  the  notice  was  sent  by  the  agent  and  the  losses 
had  been  paid  without  objection,  such  a  course  of  dealing  waived 
the  requirement  of  the  policy  and  estopped  the  insurer  from  set- 
ting up  the  insured's  failure  to  adviBe  as  a  defense.**4     (For  facts 


Hfli.  Where  the  Insured  asked  the 
local  agent  for  an  extension  when  the 
premium  note  became  due,  but  notified 
him  of  hla  Intention  to  pay  If  It 
should  be  refused,  and  the  agent 
promptly  communicated  this  request 
to  the  teeners!  office™  of  the  company, 
their  silence  for  three  months  there- 
after Is  strong,  if  not  conclusive,  evi- 
dence of  their  consent  to  the  exten- 
sion.— East  Texas  Fire  Ina.  Co.  v. 
,  Perkey.  24  S.  W.  1080.  6  Tex.  Civ. 
App.  698.      Reversed  35   S.  W.   1060. 

OBS.  In  an  action  on  an  Insurance 
policy,  where  the  Issue  Is  whether  the 
company  waived  a  condition  of  for- 
feiture for  non-payment  of  the  prem- 
ium notes,  and  plaintiff  proves  that  he 
asked  the  local  agent  for  an  extension, 
and  that  the  latter  stated  that  he 
would  communicate  with  the  general 
office  and  promptly  Inform  plaintiff 
of  the  reply,  further  evidence  by  plain- 
tiff, that  he  relied  on  the  local  agent 
to  Inform  him  If  the  payment  should 
be  insisted  on,  Is  not  objectionable  as 
being  Intended  to  elicit  plaintiffs  mo- 
tive in  not  paying. — Bast  Texas  Fire 
Ins.  Co.  v.  Perkey,  24  S.  W.  1080,  6 
Tex.  Civ.  App.  80S.  Reversed  26  S.  W. 
1060. 

003.  Where  a  Are  policy  provided 
that  It  should  be  void  where  the  haz- 
ard as  to  the  subject  of  Insurance  was 
Increased  by  any  means  within  the 
knowledge  or  control  of  Insured,  and 
the  hazard  came  from  the  presence  or 
the  keeping  of  gasoline  on  the  prem- 
ises, elsewhere  provided  against  In 
the  policy,  and  Insurer  Impliedly  waived 
the  latter  condition,  it  could  not  Insist 
that  the  Increased  hazard  was  not  also 
waived. — American  Cent.  Ins.  Co.  v. 
Chancey,  117  S.  W.  5T7.  See  2S  Cent- 
Dig.   Insurance,    II    1026,    101T.  1010. 

6S4.  Where  an  open  policy  of  ma- 
rine Insurance  contained  a  stipulation 
that  risks  covered  by  It  should  be  ad- 
vised, as  soon  as  known  to  the  Insured, 
to  the  company  at  Its  home  office,  by 
telegram  or  letter,  but  In  numerous 
cases  under  the  policy  the  notice  was 
not  sent  by  plaintiff,  but  by  the  com- 
pany's agent  when  application  was 
made  to  cover  a  shipment,  and  that  the 
company  had  always  accepted  such 
risks  and  the  premiums  therefor,  and 
had  paid  losses  thereon,  without  ob- 
jecting that  plaintiff  had  not  advised 
them  of  the  risk,  such  course  of  deal- 


ing constituted  a  waiver  of  the  re- 
quirement of  the  stipulation,  and 
estopped  the  company  from  setting  up 
plaintiff's  failure  to  advise  as  a  de- 
fense to  a  claim  for  a,  loss. — Insurance 
Co.  of  North  America  v.  Bell.  SO  S. 
W.   282. 

BBS.  Where  a  fire  policy  provided 
that  time  was  of  the  essence  of  the 
contract,  and  that.  If  the  premium 
notes  were  not  promptly  paid  when 
due,  the  policy  should  be  void,  and  the 
premium  note  declared  that  the  policy 
should  be  void  on  failure  to  pay  the- 
note  at  maturity,  without  notice  to  In- 
sured, but  that  If  it  was  not  paid  at 
maturity  the  full  membership  fee  and 
premium  should  he  considered  earned 
during  the  currency  of  the  policy,  and 
the  note  should  be  payable  without 
reviving  the  policy  or  any  of  Its  pro- 
visions, an  extension  of  time  for  pay- 
ment of  the  note,  not  granted  until 
after  It  had  matured,  and  collection 
of  the  note  after  loss,  did  not  estop 
the  Insurer  from  Insisting  on  a  for- 
feiture of  the  policy  for  the  failure  to 
pay  the  note  at  maturity.— Texas  Fire 
Ine.  Co.  v.  Knights  of  Tabor  Lodge  of 
Camp  County,   74   S.  W.   SOS. 

096.  A  policy  of  Insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  should  be  maintained 
between  the  lumber  and  any  wood- 
working establishment.  Subsequently 
a  planing  mill  was  erected  within  lzS 
feet  of  the  lumber,  and  the  Insurance 
company  was  notified  that  the  Insured 
wished  to  cancel  the  lumber  policy 
and  Insure  the  mill,  which  was  done. 
The  company's  agent  saw  the  lumber 
when  the  chamte  of  Insurance  was  ef- 
fected, but  paid  no  attention  to  the 
amount  of  the  clear  space.  The  man- 
ager of  the  mill  stated  that  he  told 
the  agent  he  was  contemplating  re- 
insuring the  lumber,  whereupon  the 
agent  stepped  the  distance,  and  Bald, 
as  the  lumber  was  then  situated,  the 
rate  would  be  21  per  Cent.,  but  with  a 
200-foot  space  he  could  give  1  per  cent. 
rate.  Afterwards  a  policy  was  Issued 
on  the  lumber  for  2)  per  cent.,  contain- 
ing a  200-foot  clear-space  clause,  and 
was  received  and  retained  by  the  as- 
sured without  reading.  Held,  that  no 
waiver  of  the  clear-space  clause  could 
be  Implied  from  such  evidence. — Keller 
v.  Liverpool  &  L.  &  y.  Ins.  Co.,  6S 
a.   W.    695.      27  Tex.   Civ.   App.   101. 
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(M)  Non-Payment  of  Premiums— <I)  Default  as  Ground  of 
forfeiture  in  General. — Where  the  insnrer  agrees  to  look  solely  to 
the  broker  procuring  the  insurance  for  the  premiums  the  non- 
payment of  such  premiums  will  not  forfeit  the  policy."0 

(2)  Extension  of  Time  of  Payment.— It  was  held  to  be  error  to 
charge  that  if  the  insurer  failed  to  give  notice  that  a  requested 
extension  of  a  premium  note  was  refused  and  by  silence  led  the 
insured  to  believe  the  extension  was  granted,  by  reason  of  which 
the  insured  failed  to  pay  the  note  when  due  although  he  could  have 
done  so,  such  failure  to  pay  would  not  forfeit  a  policy  providing 
for  forfeiture  in  case  of  non-payment.'" 

(3)  Excuses  for  Non-Payment. — The  failure  of  the  insured  to 
pay  a  premium  when  due  when  notified  did  not  relieve  the  mort- 
gagee from  such  liability  where  it  had  agreed  to  attend  to  its  pay- 
ment, had  done  so  for  a  long  time  and  had  not  notified  the  insured 
that  it  would  not  continue  to  do  so."2  Where  a  premium  note 
providing  for  forfeiture  if  not  paid  at  maturity,  was  payable  at  a 
certain  place  but  at  the  time  of  such  maturity  was  not  there,  such 
fact  will  not  prevent  forfeiture  in  the  absence  of  proof  that  the 
insured  was  willing  and  ready  to  pay  it  at  the  place  where  it  was 
payable."1  . 


(■)   VOSP1TKBIT   OV   PHMXUKS. 

34(1 — Default  as  Otond  of  ToitMturm 
la   Dtunl      (In   38   Oral   Di».   Ht- 
I,  913.) 


530.  Where  the  Insurer  agreed  to 
look  solely  to  the  broker  procuring 
the  Insurance  for  the  premiums,  the 
nonpayment  of  a  premium  did  not  af- 
fect the  right  of  the  Insured  to  recover 
on  a  Are  policy;  the  insurer's  remedy 
being  an  action  against  the  broker. — 
Hanover  Fire  Ins.  Co.  v.  Turner,  14T 
8.  W.  625.    See  28  Cent.  Dig.  Insurance, 


II   t 


,   913. 


3M — Bxtension.  of  Time  for  Payment. 

631-  Plaintiff  took  out  policy  of  In- 
surance In  defendant  company,  giving 
his  notes  for  the  premium.  The  policy 
provided  that  his  failure  to  pay  the 
notes  when  due  would  cause  the  poUcy 
to  lapse  from  the  date  of  the  maturity 
of  the  notes.  When  the  second  note 
came  due,  plaintiff  asked  the  local 
agent  for  an  extension,  and  his  re- 
quest was  'referred  to  the  general 
manager  of  the  company.  No  reply 
was  received  from  the  general  man- 
ager, and  the  note  was  not  paid,  al- 
though plaintiff  could  have  paid  it  if 
required.  Held,  that  It  was  error  to 
charge  that  if  defendant  failed  to  give 


notloe  that  extension  was  refused,  and, 
by  silence,  led  plaintiff  to  believe  the  ' 
extension  was  granted,  by  reason  of 
which  plaintiff  failed  to  pay  the  note 
when  due,  such  failure  to  pay  would 
not  forfeit  the  policy. — East  Texas 
Fire  Ins.  Co.  v.  Perkey  (Tex.  Sup.) 
8S  S.  W.  1050. 


533.  Failure  Of  insured  to  pay  In- 
surance premium  when  no  tl  fled  by  local 
agent  that  It  was  due  held  not  to  re- 
lieve the  company,  the  mortgagee,  from 
liability  where  it  had  agreed  to  at- 
tend to  the  Insurance,  had  done  so  for 
a  time,  and  had  not  notified  the  In- 
sured that  It  would  not  continue  to 
do  so. — Commonwealth  Fire  Ins.  Co. 
v.  Obenchaln,  1G1  3.  W.  611.  28  Cent 
Dig.  Insurance,   II   S1G-9S0. 

533.  Where  a  premium  note  was 
payable  at  a  particular  place,  and  pro- 
vided that  failutre  to  pay  the  same  at 
maturity  should  forfeit  the  policy,  the 


fact 


that    the    i 


the 


of  payment  at  maturity  i 
prevent  a  forfeiture  of  the  policy  for 
failure  of  insured  to  pay  the  same.  In 
the  absence  of  proof  that  insured  was 
ready  and  willing-  to  pay  the  note  at 
the  place  where  It  was  payable. — Texas 
Fire  Ins.  Co.  v.  Knights  of  Tabor 
Lodge  of  Camp  County,  74  S.  W.  309. 
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that  a  clear-space  clause  therein  is  being  violated  waives  such  pro- 
vision only  to  the  extent  of  allowing  the  insured  a  reasonable  time 
in  which  to  remove  the  lumber."*' 

Failure  to  Assert  Forfeiture  or  Cancel  Policy. — When  an  insurer 
ascertains  that  its  agent  at  the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured  it  is  its  duty  to  cancel  the  policy  promptly 
if  it  desires  to  avoid  it.'*0 

Demand,  Acceptance,  or  Retention  of  Premiums. — When  a  policy 
stipulates  for  a  forfeiture  for  non-payment  of  premiums  a  demand 
for  and  payment  of  such  premium  constitutes  a  waiver  of  such 
forfeiture.""  It  is  otherwise  however,  when  the  policy  in  addition 
provides  that  upon  default  in  any  installment  the  insurance  shall 
cease  and  the  installment  shall  be  considered  as  earned."*  A  mere 
demand  for  the  payment  of  a  paRt  due  premium,  without  its  pay- 
ment, is  not  sufficient  to  reinstate  a  policy  which  is  forfeited."*' 


flaa.  Where  an  Insurer  issued  a 
policy  and  accepts  premiums  thereon 
with  knowledge  of  facts  that  consti- 
tute a  violation  of  a  provision  in  the 
policy  and  would  make  the  same  void 
when  Issued,  such  insurer  has  waived 
the  provision  violated. — Hartford  Flro 
Ins.  Co.  v.  Post.  62  S.  W.  140,  SB  Tex. 
Civ.  A  pp.  428. 

033.  Where  a  polioy  provides  that 
a  clear  apace  of  100  feet  shall  be  kept 
between  Insured  lumber  and  a  dry 
kiln,  the  Issuance  of  a  policy  with 
knowledge  that  the  lumber  was  within 
less  than  100  feet  of  the  dry  kiln 
waives  such  provision  only  to  the  ex- 
tent of  allowing  assured  &  reasonable 
time  In  which  to  remove  the  lumber. 
—Hartford  Fire  Ins.  Co.  v.  Post.  62 
S.  W.   140,   2E  Tex.  Civ.   App.   428. 

834.  A  condition  against  incum- 
brances Is  waived  by  the  company's 
delivering  the  policy  with  knowledge 
of  the  Incumbrance. — German  Ins.  Co. 
v.  Everett,  46  S.  W.  95,  18  Tex.  Civ. 
App.   B14. 

OSS,  Is  bub  nee  of  insurance  policy 
on  application  containing  the  question: 
"Incumbrance  or  Indebtedness.  I.  la 
there  any  on  the  above-described  prop- 
erty? •  •  •  If  so.  (1)  on  what; 
(2)  to  whom;  (I)  in  what  amount;  <4) 
when  due?"  answered  merely,  "Owe  H. 
|ft00;  *  *  *  one-half  due  this  year, 
one-half  due  next  year," — Is  a  waiver 
of  omission  In  the  application  to  con- 
tain a  spec  life  answer  as  to  the  ques- 
tion of  "Incumbrances,"  the  inquiry 
answered  appearing  to  relate  to  gen- 
eral Indebtedness.— Phoenix  Assur.  Co. 
of  London  v.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  49  S.  W.  271. 

ess.  An  insurance  company,  which 
has  delivered  a  policy  of  Insurance 
with  full  knowledge  that  the  insured 
property  Is  mortgaged.  Is  eatopped 
to  set  up  the  mortgage  in  avoidance 
of  the  policy. — Phoenix  Ins.  Co.  v. 
Ward    (Tex.  Civ.   App.)    2S  S.W.   763. 


837.  In  an  action  on  an  Insurance 
policy,  the  company  cannot  claim  a 
forfeiture  under  a  condition  that  the 
policy  should  be  void  if  the  Insured 
premises  were  mortgaged,  or  other- 
wise Incumbered,  where  the  agent  ef- 
fected the  insurance  with  knowledge 
of  a  vendor's  Hen  on  the  premises.— 
Hartford  Fire  Ins.  Co.  v.  Josey,  26  a. 
W.    685.      6  Tex.  Civ.  App.   ISO. 


company 


638.     An       Insurance       _.      

estopped  to  claim  that  a  policy  Is 
avoided  by  breach  of  a  condition  there- 
in that  no  other  Insurance  shall  be 
obtained  on  the  property  without  the 
company's  consent.  If  the  agent  who 
Issued  the  policy  Is  notified  by  the 
Insured  of  his  intention  to  take  out 
further  insurance,  and  falls  to  object 
thereto. — Hartford  Fire  Ins.  Co.  v. 
McLemore,   26  8.   w.   928. 

S3t.  The  fact  that  an  insurance 
agent,  without  authority  to  waive  the 
condition  of  the  policy  requiring  a 
true  statement  of  the  aasured'S  inter- 
est In  the  Insured  property,  was  noti- 
fied at  the  execution  of  the  contract 
that  the  assured'a  interest  was  other 
than  expressed  In  the  policy,  does  not 
preclude  the  company  from  setting  up 
a  forfeiture  of  the  policy  for  breach 
of  said  condition. — Westchester  Fire 
Ins  Co.  v.  Wagner  (Tex.  Civ  App.)  80 
S.   W.   8B9. 


to  Oanoel  or  Keaolnd  Policy.  (Mae  SB 
Cent.  Dig.  Insurance,  If  10ST,  1038.) 
etO.  Where  the .  Insurer  in  a  nre 
policy  ascertained  that  Its  agent  at 
the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured.  If  It  desired 
to  avoid  the  policy.  It  was  Its  duty 
to  manifest  such  intention  promptly. 
— Qerman  Ins.  Co.  v.  QlbbB,  Wilson  & 
Company,  92  8.  W.  1068,  rehearing 
denied  96  S.  W.  760.  See  £8  Cent  Dig. 
Insurance,  I  10JS. 
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Where  the  insurer  receives  the  premium  with  knowledge  of  the  true 
state  of  the  title  of  the  property  it  is  estopped  -from  urging  the 
defense  that  the  interest  of  the  insured  was  other  than  entire,  un- 
conditional and  sole.6"  The  fact  that  the  agent  of  insurer  made 
demand  for  the  premium  and  threatened  suit  would  not  constitute 
a  waiver  of  the  forfeiture  especially  where  it  appeared  that  the 
agent  did  not  have  authority  to  make  contracts  of  insurance.9" 
After  acceptance  of  a  premium  by  the  insurer  with  knowledge  that 
the  policy  issued  to  one  partner  is  in  fact  partnership  property, 
it  is  estopped  to  deny  the  validity  of  the  policy  on  the  ground  of 
misrepresentation  as  to  ownership.841  Where  an  agent  was  in- 
structed to  cancel  a  vacancy  permit  upon  expiration  and  a  loss 
occurred  afterwards  the  insurer  did  not,  by  accepting  the  premiums 
after  loss,  without  knowledge  of  the  fact  that  the  building  was 
vacant  at  the  time  of  loss,  waive  the  condition  against  vacancy."* 
(For  facts  waiving  forfeiture  by  insurer's  failure  to  cancel  a  pol- 
icy and  return  the  unearned  premium,  in  view  of  certain  knowl- 
edge, see  Ann.  642.) 
Consent  to  Assignment  of  Policy. — Where  the  insurer  consented 

.  _  policy  of  Insurance 
provides  for  a  forfeiture  upon  failure 
to  pay  premiums  which  are  to  fall 
due,  but  does  not  stipulate  that  upon 
such  failure  the  overdue  premium  shall 
be  considered  as  earned,  a  demand  and 
payment  of  such  premium  constitutes 
a  waiver  of  the  forfeiture.  But  such 
Is  not  the  case  when  the  policy  pro- 
vides that,  upon  default  In  any  install- 
ment, the  insurance  shall  cease,  and 
the  Installment  be  considered  as  earn- 
ed; for  then  the  imiurer  has  the  right 
to  the  premium,  although  the  Insur- 
ance Is  forfeited,  and  hence  demand 
and  payment  of  the  premium  Is  no 
waiver. — Cohen  v.  Continental  Fire 
Ins.  Co.,  S   S.   W.   296. 

«4B.  Where  the  agent  was  Instruct- 
ed to  cancel  a  vacancy  permit  as  soon 
as  It  expired,  and  a  loss  occurred  after 
the  expiration  thereof,  the  company 
did  not,  by  accepting  premiums  after 
loss,  without  knowledge  of  the  fact 
that  the  building  was  vacant  at  the 
time  of  loss,  waive  the  condition 
agalnat  vacancy. — McLeary  v.  Orient 
Ins.  Co..   32   S.   W.   683. 

Mft  A  mere  demand  for  the  pay- 
ment of  a  past  due  premium,  without 
Its  payment.  Is  not  sufficient  to  re- 
instate a  policy  which  is  forfeited. — 
Cchen   et  al.   v.   Continental   Fire   Ins. 


041.  Where  an  Insurance  company, 
whose  agent  Is  aware  that  property 
covered  by  the  policy  Issued  to  one 
partner  1b  in  fact  partnership  property, 
receives  a  premium  on  the  policy,  it 
is  estopped  to  deny  its  validity  on  the 
ground  of  misrepresentation  as  to 
ownership. — Continental  Fir*  Ins.  Co. 
v.  Cummlngs.  78  S.  W.  ST8,  Judgment 
reversed  Continental  Ins.  Co.  v.  Same 
(1304)    81    S.   W.    TOE,    08   Tex.   116. 

M3.  The  Insurer's  failure  to  cancel 
a  policy  and  return  the  unearned 
premium  held.  In  view  of  certain 
knowledge,  to  waive  forfeiture  of  the 
policy. — Hamilton  v.  Fireman's  Fund 
Ins.  Co.,   177  S.  W.  173. 

MSL  Where  a  policy  of  fire  Insur- 
ance provided  that  the  company  should 
not  be  liable  for  any  loss  or  damage 
under  the  policy  If  default  should  be 
made  In  the  payment  of  any  premium, 
and  that  the  policy  should  be  void 
If  the  assured  should  neglect  to  pay 
the  premium,  held,  that  the  fact  that 
an  agent  of  the  company  made  demand 
for  tbe  premium  after  default  by  the 
Insured,  and  threatened  to  sue  for  it 
If  It  were  not  paid  by  a  certain  day. 
did  not  constitute  a  waiver  of  the  for- 
feiture, so  aa  to  make  the  company 
liable  for  a  subsequent  loss;  especially 
an  It  appeared  that  the  agent  who  acted 
in  the  matter  had  authority  to  receive 
applications,  and  to  collect  premiums 
only,  and  not  to  make  contracts  of  In- 
surance.— Cohen  v.  Continental  Fire 
Ids.  Co.,  3aW.  118. 


Co., 


'  Tex. 


•*T.  An  i 
ceivlng  tbe  premium,  with  knowledge 
of  the  true  state  of  the  title  of  the 
property,  the  Insurer  Is  estopped  from 
denying  the  right  of  plaintiff  to  re- 
cover on  the  ground  that  the  Interest 
of  assured  was  other  than  entire,  un- 
conditional and  nole.— Liverpool  &  T_,.  & 
Q   Ins.  Co,  v.  Ende,  IE  Tex.  118. 
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gagee,  it  was  held  that  the  latter,  not  having  assumed  the  obliga- 
tion of  the  insured  to  the  insurer,  there  was  no  contract  with  him, 
and  the  conveyance  by  the  insured  avoided  the  policy."*  Neither 
is  this  defense  invalidated  by  the  statutory  provision  permitting  the 
assignee  of  a  non-negotiable  instrument  to  aue  thereon  in  his  own 
name  upon  assuming  all  legal  defenses  to  which  it  was  subject  in 
the  hands  of  the  previous  owner."1' 

(3)  Restrictions  on  Assignment  in  General. — A  clause  in  a  pol- 
icy prohibiting  its  assignment  before  loss  does  not  prohibit  a  mere 
conditional  transfer  to  a  creditor  as  this  would  only  give  the  cred- 
itor a  lien  on  the  proceeds  after  loss  to  secure  his  indebtedness.*** 
An  express  warranty  in  a  policy  that  the  insurance  shall  not  inure 
to  the  benefit  of  any  carrier  is  legal  and  proper  and  in  the  event 
the  insured  contracts  to  give  a  carrier  the  benefit  of  such  insurance 
the  policy  is  forfeited.""  •*■ 

(4)  Invalid  or  Inoperative  Assignment. — A  policy  is  not  for- 
feited where  it  is  assigned  by  mistake,  where  there  is  no  delivery, 
no  consideration  and  the  assignment  is  made  subject  to  the  consent 
of  the  insurer.'™ 


effect  would  only  give  the  creditor 
a  lien  on  the  proceeds  of  the  policy, 
la  the  event  of  loss,  to  secure  his  In- 
debtedness—Scottish -Union  &  Nation- 
al Ins.  Co.  v.  Andrews  &  Matthews, 
Bfl  S.  W.  *18. 


Where    an    assured,    with    the 

company's  consent,  ■assigned  the  policy. 

collateral  security. 


addltlc 
mortgagee  of  the  premises  Insured, 
a.nd  subsequently,  in  violation  of  the 
terms  of  the  policy,  conveyed  said 
premises  without  notice  to  the  com- 
pany or  to  the  mortgagee,  held,  that 
the  latter  not  having  assumed  the 
obligation  of  the  assured  to  the  com- 
pany, there  was  no  contract  with  bim, 
and  ths  conveyance  by  the  assured 
avoided  the  policy  In  his  hands. — S wen- 
son  v.  Sun  Fire  Office,  t  8.  W.  ID. 

SOS.  Where,  In  a  suit  by  the  as- 
signee of  an  Insurance  policy,  the  de- 
fense la  set  up  that  the  property 
covered  by  the  policy  has  been  con- 
veyed subsequent  to  such  assignment 
to  a  third  party  by  the  assignor  and 
original  holder  of  the  policy  In  viola- 
tion of  the  express  terms  of  the  policy, 
this  defense  Is  not  Invalidated  by  Rev. 
St  Tex.  Arts.  MS,  1B7,  Which  permits 
the  assignee  of  a  non-negotiable  In- 
strument to  sue  thereon  In  his  own 
jndition  of  allc 


■amy  In  a  pol- 
icy that  "this  Insurance  shall  not  inure 
to  the  bene  lit  of  any  carrier"  does 
not  contravene  public  policy,  nor  la  It 
In  restraint  of  trade,  and  all  rights 
under  the  policy  are  forfeited  on  the 
execution  of  a  contract  by  the  insured 
to  give  the  carrier  the  benefit  of  such 
-Insurance    Co.    v.     Easton. 


.    W. 


icfense 


i    which   it 


.  In  the  hands  of  the  previous  own- 
er before  notice  of  the  assignment  to 
defendant. — Swenson  v.  Sun  Fire  Of- 
fice (Tex.  Sup.)    6   S.  W.   60. 


ity  of  the  c 
carrier  had  no  right  to  have  the  in- 
surance company  execute  any  contlract 
whatever,  and,  knowing  that  the  In- 
sured could  not  transfer  rights  he  did 
not  possess.  If  It  desired  to  know  the 
extent  of  the  latter.  It  was  its  duty 
to  make  Inquiry. — Insurance  Co.  v. 
Easton,   (Tex.)   II  S.  W.  ISO. 


G39.  Where  an  Insurance  policy  has 
been  assigned  by  mistake,  and  there 
has  been  no  delivery,  and  no  consider- 
ation  for   the  assignment,  and  It   i 


t  of  t; 


>  in- 


516.  A  clause  in  a  policy  of  Insur- 
ance prohibiting  its  assignment  before 
loss  does  not  prohibit  a  mere  condi- 
tional transfer  to  a  creditor,  which  In 


Ineffective  t 
the  consent  was  given,  the  policy  Is 
not  forfeited,  under  a  clause  providing 
that  It  should  be  void  If  an  assignment 
was  made. — Pennsylvania  Fire  Ins.  Co. 
v.  Waggener,  ri  S.  W.  641.  See  18 
Cent.  Dig.  Insurance,  1  888. 
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(H)  Non-Payment  of  Premiums—  (T)  Default  as  Ground  of 
forfeiture  in  General. — Where  the  insurer  agrees  to  look  solely  to 
the  broker  procuring  the  insurance  for  the  premiums  the  non- 
payment of  such  premiums  will  not  forfeit  the  policy."0 

(2)  Extension  of  Time  of  Payment.— It  was  held  to  be  error  to 
charge  that  if  the  insurer  failed  to  give  notice  that  a  requested 
extension  of  a  premium  note  was  refused  and  by  silence  led  the 
insured  to  believe  the  extension  was  granted,  by  reason  of  which 
the  insured  failed  to  pay  the  note  when  due  although  he  could  have 
done  so,  such  failure  to  pay  would  not  forfeit  a  policy  providing 
for  forfeiture  in  ease  of  non-payment.**1 

(3)  Excuses  for  Non-Payment. — The  failure  of  the  insured  to 
pay  a  premium  when  due  when  notified  did  not  relieve  the  mort- 
gagee from  such  liability  where  it  had  agreed  to  attend  to  its  pay- 
ment, had  done  so  for  a  long  time  and  had  not  notified  the  insured 
that  it  would  not  continue  to  do  so.SM  Where  a  premium  note 
providing  for  forfeiture  if  not  paid  at  maturity,  was  payable  at  a 
certain  place  but  at  the  time  of  such  maturity  was  not  there,  sueh 
fact  will  not  prevent  forfeiture  in  the  absence  of  proof  that  the 
insured  was  willing  and  ready  to  pay  it  at  the  place  where  it  was 
payable.*"  . 


m  iokfayker  or  nncuin. 


s  refused,  and. 


530.  Where  the  Insurer  agreed  to 
look  solely  to  the  broker  procuring 
the  Insurance  for  the  premiums,  the 
nonpayment  of  a  premium  did  not  af- 
fect the  right  of  the  insured  to  recover 
on  a  Ore  policy;  the  InaureVs  remedy 
being  an  action   against   the   broker.- 


-   Fire    las.   Co. 


147 


i  far  Varment. 


Plain UR  took  out  policy  of  In- 
B  In  defendant  company,  giving 
bis  notes  for  the  premium.  The  policy 
provided  that  his  failure  to  pay  the 
notes  when  due  would  cause  the  policy 
to  lapse  from  the  date  of  the  maturity 
of  the  notes.  When  the  second  note 
came  due,  plaintiff  asked  the  local 
agent  for  an  extension,  and  his  re- 
quest was  (referred  to  the  general 
manager  of  the  company.  No  reply 
was  received  from  the  general  man- 
ager, and  the  note  was  not  paid,  al- 
though plaintiff  could  have  paid  It  If 
required.  Held,  that  It  was  error  to 
charge  that  if  defendant  failed  to  give 


notloo  that  extension  v. . 
by  silence,  led  plaintiff  t 
extension  was  granted,  by  reason  of 
which  plaintiff  failed  to  pay  the  note 
when  due.  such  failure  to  pay  would 
not  forfeit  the  policy.— East  Texas 
Fire  Ins.  Co.  v.  Ferkey  (Tex.  Sup.) 
85  S.  W.  1050. 


832.  Failure  of  Insured  to  pay  In- 
surance premium  when  notified  by  local 
agent  that  It  was  due  held  not  to  re- 
lieve the  company,  the  mortgagee,  from 
liability  where  It  had  agreed  to  at- 
tend to  the  Insurance,  had  done  so  for 
a  time,  and  had  not  notified  the  In- 
sured that  It  would  not  continue  to 
do  so. — Commonwealth  Fire  Ins.  Co. 
v.  Obenchaln,  151  a.  W.  611.  18  Cent. 
Dig.   Insurance,   II    836-630. 

583.  Where  a  premium  note  was 
payable  at  a  particular  place,  and  pro- 
vided that  failure  to  pay  the  same  at 
maturity  should  forfeit  the  policy,  the 
fact  that  the  note  was  not  at  the 
place  of  payment  at  maturity  did  not 
prevent  a  forfeiture  of  the  policy  for 
failure  of  insured  to  pay  the  same,  in 
the  absence  of  proof  that  Insured  was 
ready  and  willing  to  pay  the  note  at 
the  place  where  it  was  payable. — Texas 
Fire  Ins.  Co.  v.  Knights  of  Tabor 
Lodge  of  Camp  County.  74  S.  W.  SOB. 
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ESTOPPEL,  WAIVER,   OR   AGREEMENTS  AF- 
FECTING RIGHT  TO  AVOID  OR 
FORFEIT   POLICY 


What  Conditions  May  Be  Waived.— The  insurer's  agent  may 
waive  a  stipulation  as  to  the  endorsement  of  transfer  on  the  pol- 
icy.1"* In  a  case  where  insured  property  is  moved  from  the  loca- 
tion specified  in  the  policy  the  insurer  may  waive  the  provision  in 
the  policy  limiting  liability  to  such  location  or  it  may  be  estopped 
to  set  it  up.s"  Additional  insurance  without  endorsement  on  policy 
requiring  such  endorsement  will  not  avoid  a  policy  if  the  insurer 
consents  thereto.*'*'  A  condition  requiring  endorsement  in  such 
case  may  be  avoided  by  an  authorized  agent. **•* 

Liability  of  Insurer  to  Estoppel  by  Acts,  Conduct  or  Statements 
of  Agents. — In  general,  the  fraud  of  an  agent,  authorized  not  only 
to  enter  into  negotiations  for  insurance  but  also  to  issue  and  de- 
liver the  policy,  in  misstating  any  faet  essentia]  to  the  validity  of 
the  contract  is  chargeable  to  the  insurer.**8  Where  an  agent,  after 
agreeing  with  the  insured  to  insure  the  property  in  a  certain  place 
but  through  fraud  or  mistake  describes  the  property  as  located  in 
another  building,   the   insurer   is  bound.**1     Where   the   evidence 


863— Mights  of  Insured  After  Bef  anlt. 

(IM  OS  Cent    Dur.  UniuiM,  U  1B4, 

931-940.) 

034.  A  fire  insurance  policy,  pro- 
viding that  It  Shall  cease  to  insure  If 
default  Is  made  In  payment  of  the 
premium  note,  and  that  the  company 
shall  not  be  liable  during  such  default, 
does  not  become  utterly  extinguished 
on  nonpayment  of  the  premium  note. 
but  the  obligation  of  the  risk  is  sus- 
pended during  such  default,  unless  the 
company  waives  it.  or  estops  itself 
from  Insisting  thereon;  and  a  further 
provision  that  the  company  shall  not 
become  liable  after  default,  until  the 
policy  Is  revived  by  Its  written  con- 
sent, on  payment  of  all  amounts  due 
thereon,  does  not  affect  this  construc- 
tion.— East  Texas  Frre  Ins.  Co.  v.  Per- 
key,  (Tei.  ClV.  App.)  24  S.  W.  1089, 
G  Tex.  Civ.  App.  BBS;  reversed  8G  8. 
W.   10H). 

ox  imii. 


Insurer  may  be  estopped  to  set  It  up. 
—Delaware  Ins.  Co.  v.  Wallace,  ISO 
S.  W.  1130.  28  Cent.  Dig.  Insurance, 
I   841. 

036.  The  Insurer's  agent  may  waive 
a  stipulation  aa  to  the  endorsement  of 
transfer  on  the  policy. — British  Amer- 
ica Assur.  Co.  et  al.  v.  Francis  Co.,  123 
S.  W.  1144.  See  28  Cent.  Dig.  Insur- 
ance,. I  941. 

636a,  The  taking  of  additional  In- 
surance without  peVmlsslon  being  In- 
dorsed on  policy,  as  required  thereby, 
does  not  avoid  the  policy,  If  the  In- 
surer consents  thereto. — Mechanics'  & 
Traders'  Ins.  Co.  v.  Dalton,  189  S.  W. 
771. 

636b.  Condition  of  Insurance  policy 
requiring  that  Insurer's  written  con- 
sent for  Insurance  In  excess  of  the 
amount  of  concurrent   Insurance    stlp- 


,'afved  by  a  duly  authorized  agent  of 


836.  When  insured  property  Is  re- 
moved from  the  location  specified  Id 
the  policy  without  the  knowledge  or 
consent  of  the  Insurer,  the  Insured 
cannot  ordinarily  'recover,  but  there 
may  be  a  waiver  of  the  provision  lim- 
iting liability  to  such  location,  or  the 


a    mutual 


837.  Where  tl 
agreement  be  twee 
and  the  Insured  to  Insure  the  property 
In  a  negro  cabin,  and  by  e'rror.  mis- 
take, or  fraud  the  agent  described  the 
property  aa  located  In  another  build- 
ing, the  Insurer  was  bound.-  whether 
s  the  policy  waa 


prepared,  Intended  t 


i  the  t 


FIRE   INSURANCE  93 

showed  that  *n  agent  of  the  insurer,  who  was  ignorant  of  a  breach 
of  the  policy  by  the  insured*  took  possession  of  the  debris  after  a 
fire  and  sold  it  but  did  not  show  that  the  insurer  received  the  pro- 
ceeds or  otherwise  ratified  theBe  acts,  the  agent  having  authority 
to  procure  insurance  only,  a  charge  upon  waiver,  estoppel  or  ratifi- 
cation by  the  defendant  was  not  authorized.8" 

Estoppel  of  Insured.— Insured's  acquiescence  in  an  agent's  mis- 
taken statement  that  contemplated  foreclosure  proceedings  avoided 
the  policy  does  not  estop  him  from  denying  that  the  policy  was 
canceled  by  mutual  consent,  where  there  is  no  proof  that  his  silence 
misled  the  insurer."** 

Powers  of  Agents  Respecting  Waiver — (1)  In  General. — A  duly 
authorized  agent  may  waive  a  forfeiture  of  a  policy  for  non-payment 
of  premiums  and  thereby  reinstate  the  obligation.**1  It  was  held 
error  to  charge  that  if  a  soliciting  agent  knew  that  a  risk  had  been 
declined  by  another  company  the  fact  that  the  insured  had  stated 
in  his  application  that  it  had  not  been  so  declined,  would  not  de- 
feat his  right  to  recover  since  the  insurer  was  not  bound  by  the 
agent's  acts  beyond  the  terms  of  the  statute,  which  did  not  include 
the  right  to  waive  a  warranty.**0 


e  property  In  the  eab- 
.    Ins.    Co. 


fact 


In.    or    elsewhere 

BrannoD,    91    8.   W.    814.      See   BS   Cent. 

Die.    Insurance,    I    947. 

638.  Where  an  Insurance  agent  was 
authorized,  not  only  to  enter  Into  ne- 
gotiations for  a  contract  of  Insurance. 
but  also  to  issue  and  deliver  the  policy, 
hla  fraud,  If  any,  lit  misstating-  any 
antlal  to  the  validity  of  the 
was  chargeable  to  the  In- 
surer.— Aetna  Ins.  Co.  v.  Brannon,  91 
S.  W.  «14. 

83s).  In  an  action  on  a  Are  Insurance 
policy  there  was  evidence  of  a  breach 
of  the  policy  by  the  plaintiff;  that 
one  who  was  agent  of  the  company 
for  procuring  insurance  only,  and  who 
was  Ignorant  of  the  breach  of  the 
policy,  took  possession  of  the  debris 
after  the  Ire  and  sold  It,  but  there 
was  no  evidence  that  the  com  pan  > 
received  the  proceeds  or  otherwise  rat- 
ified these  acta.  Held,  that  the  evi- 
dence did  not  authorize  a  charge  upon 
waiver,  estoppel,  or  ratification  by  de- 


fendant.— German-Am  erl  i 

of     Naw    York    v.    Wates-s    (Ti 

App.'    "-    ~     —     


>   S.  W.   S7B. 


Assured's  acquiescence  In  c 


that  contemplated  I 
logs  voided  the  policy  does  not  estop 
him  from  denying  that  the  policy  was 
canceled  by  mutual  consent,  where 
there  le  no  proof  that  his  silence  mis- 
led the  Insurer. — Glens  Falls  Ins.  Co.  v. 
Walker,  1ST  &  W.  1036. 


040.  A  solloltlng  agent  of  defendant. 
who  had  taken  an  application  for  In- 
surance on  plaintiff's  gin  house  In 
another  company,  which  was  rejected, 
took  plaintiff's  application,  containing 
the  statement,  In  the  agent's  writing, 
that  no  application  had  been  rejected 
by  any  company.  By  the  terms  of  the 
application,  and  of  the  policy  Issued 
thereon  by  defendant's  general  agent, 
the  statements  In  the  application  were 
made  warranties.  Held,  under  Rev.  St. 
Art.  3093.  which  provided  that  any 
person  who  solicited  Insurance  on  be- 
half of  any  Insurance  company  should 
be  held  to  be  the  agent  of  the  com- 
pany, as  far  as  b-elsted  to  all  the  liabil- 
ities, duties,  requirements,  and  penal- 
ties set  forth  in  that  act,  It  was  error 
to  charge  "that.  If  such  soliciting  agent 
knew  that  the  risk  had  been  declined, 
then  the  fact  that  plaintiff  made  such 
statement  in  the  application  would  not 
defeat  his  right  to  recover,"  since  by 
the  statute  the  company  was  not  bound 
by  the  agent's  acts  beyond  the  terms  of 
the  statute,  which  did  not  Include  the 
right  to  waive  a  warranty.  Judgment 
(Civ,  App.)  80  8.  W.  820.  reversed. — 
Hartfoird  Fire  Ins.  Co.  v.  Walker,  81  8. 
W.  711,  »4  Tex.  471. 

641.  Although  a  policy  be  forfeited 
by  the  failure  to  pay  premiums  ac- 
cording to  its  conditions,  yet  an  agent, 
duly  authorized,  may  waive  the  for- 
feiture, and  thereby  reinstate  the  ob- 
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(2)  Effect  of  Provisions  of  the  (Policy. — In  general,  a  local  agent, 
authorized  to  solicit  insurance,  deliver 'policies  and  collect  premiums 
may  waive  conditions  and  forfeitures  in  the  policy  regardless  of 
authority  conferred  by  the  insurer,  unless  the  insured  knows  of 
Buch  limitations.""  But  it  is  further  held  that  a  waiver  by  an 
agent  of  compliance  by  the  insured  with  a  warranty  required  by 
the  policy  is  not  binding  on  the  insurer,  where  the  policy  expressly 
prohibits  agents  from  waiving  the  requirements  of  the  warranty  or 
compliance  with  its  provisions."'  "'  A  provision  that  the  insured 
should  submit  to  examination  and  that  the  insurer  should  not  be 
held  to  have  waived  any  provisions  of  the  policy  or  any  forfeiture 
thereof  is  valid  and  binding  on  the  insured.*4*  Where  a  policy  stip- 
ulating that  it  should  be  void  if  the  insured  kept,  used  or  allowed 
gasoline  on  the  premises,  was  issued  with  knowledge  on  the  part 
of  the  agent  that  gasoline  was  being  used  on  such  premises,  the 
policy  was  not  rendered  void  and  the  issuance  carried  with  it  the 
consent  of  the  insurer  that  the  building  might  be  used  as  it  was 
being  used  at  the  time  of  such  issuance.1*0  Delivery  of  a  policy 
with  knowledge  on  the  part  of  the  agent  of  an  outstanding  vendor's 
lien,  waives  such  incumbrance  on  the  part  of  the  company,  where 
the  agent  has  power  to  countersign  policies,  deliver  them  and  col- 
lect the  premium. '"An  insurer  is  bound  by  the  statement  of  an 
agent  authorized  to  issue  policies  that  g  sale  and  mortgage  of  the 
property  insured  would  not  avoid  it  and  would  be  agreed  to 
though  the  policy  provided  that  its  conditions  can  be  waived  only 
by  specific  agreement  indorsed  thereon  and  that  the  agent  shall 
be  deemed  the  agent  of  the  insured."1  In  the  same  way  the  in- 
surer may  be  bound  by  the  agreement  by  the  agent  that  the  iron- 
safe  clause  should  not  apply  where  the  insured  had  no  notice  of 
limitation  of  his  authority,  though  the  policy  stipulated  against  his 
right  to  waive  provisions  and  where  he  did  not  know  at  the  time 
of  acceptance  of  policy  that  it  differed  from  the  terms  agreed 
upon.*4*  An  agent  with  power  to  solicit  insurance,  deliver  policies 
and  collect  premiums  may  agree  to  accept  certain  invoices  in  lien 
of  an  inventory  and  bind  the  insurer  although  the  policy  stipulates 

Co.  of  Philadelphia  v.  Hill..   1ST   S.  W. 
183. 

8*3.     Agreement     by     Ore     insurer's 

S70 — (B)  BffMt  at  rrovtetoM  of  Polios'.       agent,    who  was   empowered   to   solicit. 

(Sm  08  Cent.  Dig.  Inannaca,  f|  Ml-       issue,  and  deliver  policies,  in  negotiat- 

BBB.)  '"£    r°r    n    policy,    that    an     iron-safe 

,        clause  should  not  apply,  binds  insurer. 

64*.     An  Insurance  company  Is  bound      wnare  !"■■'■*  whan  the  contract  was 

bv     the    statement    of    nn     a»nl    an         "lade,  had  no  notice  of  limitation  upon 

and  mortgage  of  the  property  InauVed  W4lve  provisions  a„d  where,  when  in- 

would  not  avoid  it  and  would  be  agreed  eured  accepted   the  policy,   he  did  not 

to  though  the  policy  provided  that  Its  know  that  the  policy  differed  from  the 

conditions    can    be    waived     only     by  terms  agreed   upon. — Old   Colony   In*. 

specific     agreement     indorsed     thereon.  Co.    v.    Starr -May  fie  Id    Co.,    1IG    S.    W. 

and  that  the  agent  shall  be  deemed  the  IBS.     See  £8   Cent.   Dig.   Insurance,   II 

agent   of   the  assured. — Delaware   Ins.  BG2-96G. 

Google 


FIRE   INSURANCE 


95 


that  no  agent  can  waive  any  provision  in  the  policy.141  The  in- 
surer is  estopped  to  assert  a  forfeiture  where  a  general  agent,  after 
notice  of  the  procuring  of  other  insurance,  fails  to  indorse  the  in- 
surer's consent  on  the  policy,  although  the  policy  makes  this  es- 
sential."8 (For  facts  showing  waiver  by  agent  of  insurer's  right 
to  rely  on  certain  warranties  see  Ann.  549.) 


54*  Whcfre  an  agent  of  an  Insur- 
ance company  who  received  applica- 
tions for  Insurance  determined  the 
rate.  Ailed  out  the  blanks,  counter- 
signed and  delivered  the  policies,  col- 
lected the  premiums,  and  reported  to 
the  company,  learned  that  the  property 
of  an  applicant  for  a  policy  was  in- 
cumbered by  a  vendor's  Hen,  and  de- 
livered a  policy  stipulating  that  the 
policy  should  be  void  If  the  Interest  of 
Insured  was  othe*r  than  unconditional 
and  sole  ownership,  the  company  waiv- 
ed the  Incumbrance,  and  was  estopped 
from  relying  thereon  to  defeat  the 
policy,  though  It  stipulated  that  no 
agent  could  waive  the  provisions  of 
the  policy. — Mecca  Fire  Ina.  Co.  v. 
Smith,   135  S.  W.  688. 

MB.  The  provisions  in  a  policy  that 
insured  should  submit  to  examination 
by  any  person  appointed  by  the  com- 
pany, and  that  the  company  should  not 
be  held  to  have  waived  any  provision 
of  the  policy,  or  any  forfeiture  there- 
of, are  valid,  and  binding  on  the  in- 
sured.— American  Cent.  Ins.  Co.  v. 
Nran,  82  8.  W.  497,  98  Tex.  191,  68 
L.  R.  A.  83 

646.  Whelre  a  general  agent  of  a  Are 
insurance  company,  with  power  to  is- 
sue and  deliver  policies,  solicit  and 
write  Insurance,  and  otherwise  to  act 
for  and  In  behalf  of  the  company  In 
the  conduct  of  Its  business  at  a  cer- 
tain place,  receives  notice  from  the 
insured  of  the  taking  of  other  Insur- 
ance on  property  covered  by  a  policy 
Issued  by  such  agent,  but  falls  to  In- 
done  the  company's  consent  on  the 
policy  as  required  by  the  policy's  terms 
to  maintain  Its  validity,  and  falls  to 
make  any  objection  to  the  taking  of 
other  Insurance,  the  company  is  estop- 
ped to  assert  a  forfeiture  for  want  of 
such  Indorsement,  though  the  policy 
further  provides  that  no  agent  has  pow- 
er to  waive  the  provision  unless  the 
waiver  shall  be  written  on  or  attached 
to  the  policy,  and  that  no  privilege  af- 
fecting the  insurance  shall  exist  or 
be  claimed  bi'  the  Insured  unless  so 
written  or  attached. — Aetna  Ins.  Co. 
v.  Eastman,  SO  S.  W.  ZG5. 

647.  Though  a  Are  policy  contained 
a.  clause  that  no  agent  should  have 
power  to  waive  any  provision  of  the 
policy,  an  agreement  on  the  part  of 
an  agent,  who  wrote  the  policy,  having 
authority  to  solicit  Insurance  and  de- 
liver policies  and  collect  premiums, 
that  certain  Invoices  would  be  ac- 
cepted   by    insurer    In    lieu    of    an    (li- 


the Insurer. — -Fire  Ass'n  of  Philadel- 
phia v.  Masteraon,  83  3.  W.  49. 

MS.  An  Insurance  agent  cannot 
waive  the  requirements  of  the  "iron- 
safe  clause"  when  that  authority  Is 
expressly  withheld  from  him  by  the 
terms  of  the  policy.— Roberts,  Willis 
&  Taylor  Co.  v.  Sun  Hut.  Ins.  Co. 
(Tex.  Civ.  App.)  36  3.  W.  955;  Same 
v.  Lancashire  Ins.  Co.,  Id 

S4t.  The  right  of  an  Insurer  to  rely 
on  certain  warranties,  held  waived  by 
hie  agent. — Co-operative  Ins.  Ass'n  of 
San  Angelo  v.  Ray.  118  S.  W.  1111,  28 
Cent.    Dig.    Insurance.    It    962-965. 

550  Where  an  agent  of  Insurer,  pro- 
curing a  Are  policy  stipulating  that 
It  should  be  void  on  insured  keeping. 
using,  or  allowing  gasoline  on  the 
premises,  knew  at  the  time  of  the  Is- 
suance of  the  policy  that  gasoline  was 
kept  on  the  premises  for  the  needs  of 
the  restaurant  conducted  thereon,  the 
keeping  on  the  premises  of  gasoline 
for  such  needs  did  not  render  the 
policy  void,  but  Its  Issuance  carried 
with  it  the  consent  of  insurer  that  the 
building  might  be  used  as  It  was  be- 
ing used  at  the  time  of  the  Issuance 
of  the  policy. — American  Cent.  Ins.  Co. 
v.  Chancey,   12T   S.  W.   677. 

SSI.  Under  Rev.  St.  1895,  Art.  3093. 
making  any  person  who  -does  any  act 
In    the   consummation   of   any    contract 


relates  to  all  the  liabilities, 
duties,  etc.,  set  forth  in  the  chapter 
relating  to  Insurance,  an  agent  writ- 
ing out  the  application  of  insured, 
fcrwardlng  It  to  the  company,  collect- 
ing the  premiums,  and  delivering  the 
policy  Is  the  agent  of  the  company, 
and,  having  knowledge  that  a  previous 
application  of  insurance  had  been  re- 
jected, had  authority  to  waive  a  war- 
renty  against  such  rejection,  notwith- 
standing any  stipulations  or  limita- 
tions of  the  powers  of  the  agent  print- 
ed In  the  application  and  policy. — Hart- 
ford Fire  Ins.  Co.  v.  Walker.  60  S.  W. 
820.      Reversed,   El    3.    W.    711. 

669.  A  waiver  by  an  Insurance 
agent  of  compliance  by  the  insured 
with  a  warranty  required  by  the 
policy  Is  not  binding  on  the  company, 
where  the  policy  expressly  prohibits 
agents  from  waiving  the  requirements 
of  the  warranty  or  compliance  with  Its 
provisions. — Northwestern  Nat.  Ins.  Co. 
v.  Mize   (Tex.  Civ.  App.|   34  S.  W.  670. 
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Knowledge  or  Notice  of  Facta — In  General. — To  bind  the  insurer 
it  must  have  actual  notice  or  notice  of  such  facts  as  would  put  it 
on  inquiry.6*0  So  that  the  fact  that  a  mortgage  is  recorded  does 
not  constitute  notice  thereof  to  the  insurer.910  The  fact  that  an 
agent  waived  certain  breaches  of  the  conditions  of  a  policy  after  a 
loss  does  not  estop  the  insurer  to  insist  on  other  breaches  not  then 
known  to  it  or  its  agent  as  defenses."*  Failure  to  give  notice  of  a 
mortgage  is  not  waived  by  the  insurer's  knowledge  of  a  mortgage 
subsequently  given  on  the  property  to  secure  money  with  which  to 
pay  a  mortgage  existing  at  the  time  the  policy  was  issued."0  A 
clause  avoiding  a  policy  "if  with  the  knowledge  of  the  insured 
foreclosure  proceedings  be  commenced  by  virtue  of  any  mortgage" 
is  not  waived  by  knowledge  of  the  insurer  of  a  mortgage  which  it 
knew  would  mature  during  the  life  of  the  policy.*"  An  agent 
issuing  a  policy  with  a  stipulation  against  incumbrances  is  not 
required  to  exercise  diligence  in  examining  the  registers  of  insur- 
ance of  other  companies  kept  by  his  predecessor  to*  ascertain 
whether  mortgage  permits  had  been  granted  by  any  of  the  numer- 
ous companies  represented  by  such  agent.*1*  To  show  a  waiver  of 
a  stipulation  against  incumbrances  proof  of  actual  knowledge  on 
the  part  of  the  agent  of  mortgage  liens  at  the  time  the  policy  was 
issued  is  essential.*"  Proof  that  a  mortgage  permit  was  once  issued 
by  the  wife  of  the  predecessor  of  the  agent  in  behalf  of  another 
company  is  insufficient  to  establish  knowledge  on  the  part  of  the 
agent  of  the  issuance  of  such  permit.***  Although  an  agent  knew 
that  the  insured  occupied  leased  premises  and  that  his  property 
was  subject  to  the  statutory  lien  for  the  payment  of  such  rent  there 
is  no  waiver  of  a  clause  rendering  the  policy  void  if  the  property 
"be  or  become  incumbered  by  a  chattel  mortgage"  where  the  lease 
contained  a  clause  of  which  the  agent  was  ignorant,  giving  the  land- 
lord a  lien  for  the  full  term.'"    It  is  the  right  and  duty  of  the  first 

SS3.     A    local    agent  of  a  Are    Iiihu 
a  nee  company,  authorized  to  solicit  1 
surance,   deliver    policies,   and    collect       ovi. 
premiums,   may   waive   conditions  and  m    Proof  or  actual  knowledge  on 

forfeitures  In  the  policy  regardless  tha  p^  or  aerendant  Insurance  com- 
of  authority  conferred  by  Insurer,  un-  pany'a  agent  of  the  existence  when  the 
less  Insured  knows  of  such  limitations.  policy  was  Issued  of  mortgage  liens  on 
—New  Jersey  Fire  Ins.  Co.  v.  Balrd,  pialntlrTs  property  was  essential  to 
1BT   S.  W.   SES.  show  a  waiver  Of  a  stipulation  against 

incumbrances.— Id. 

BBfl.  Proof  that  a  mortgage  permit 
was  once  Issued  to  Insured  by  the  wife 
ot  the  predecesssor  of  defendant  ln- 
SB4.  The  agent  of  a  fire  Insurance  surance  company's  agent  in  behalf  of 
company  Issuing  a  policy  with  a  atlp-  another  company  was  insufficient  to 
ulatlon  against  Incumbrances  was  not  establish  knowledge  on  the  part  of  the 
required  to  exercise  diligence  in  ex-  agent  of  the  Issuance  of  such  permit. 
am  in  In  e  the  registers  of  Insurance  in       — Id. 

other  companies  kept  by  his  predeces-  M7.     Rev.  St.   1896.  Art.  82S1,  gives 

cor  In  order  to  ascertain  whether  lessors  of  buildings  a  preference  lien 
mortgage  permits  had  been  granted  by  for  one  year  on  the  property  of  the 
any  of  the  12  companies  represented  tenant  in  the  building  for  the  payment 
by  auch  agent.— Hartford  Fire  Ins.  Co.       of  rent,  and  provides  that  tha  article 


377 — Knowledge  or  Wotlos  of  Taots  iv 
OsaaraL  (Be*  38  Cant.  Dig".  Insnr. 
UM,  S§  949,  Beg,  W7,  B7B-BB7.) 
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insurers  to  elect  whether  they  will  enforce  their  policy  or  cancel  it 
and  they  should  do  this  in  a  reasonable  time  and  in  an  unmistakable 
way  where  a  second  policy  was  procured  on  the  same  property 
without  an  endorsement  of  consent  on  the  first  policy  although  the 
agent  had  full  knowledge  of  the  same.1'8  Where  an  insurer  issues 
a  policy  with  knowledge  that  the  statements  therein  with  reference 
to  dividends  are  untrue  it  is  estopped  from  avoiding  the  policy  on 
the  ground  they  were  less  than  the  amount  stated.*88' 

Knowledge  of  or  Notice  to  Officers  or  Agents — (1)  In  General. — 
The  rule  is  that  insurers  are  responsible  for  the  acts  of  their  agents 
within  the  general  scope  of  the  business  with  which  they  are  en- 
trusted and  no  limitation  on  the  authority  of  the  agent  will  be 
binding  on  the  parties  with  whom  he  deals,  unless  such  limitation 
be  brought  to  their  knowledge.***  The  statute  does  not  prevent  an 
insurance  company  from  limiting  the  power  of  soliciting  agents 
to  bind  it  by  notice  received  while  soliciting  insurance.***  While 
the  general  rule  is  that  a  principal  is  not  chargeable  with  notice  of 
such  facts  as  come  to  the  knowledge  of  his  agent  while  engaged 
in  transactions  with  which  the  principal  has  no  concern,  an  insurer 
is  bound  by  information  acquired  by  its  agent  while  acting  without 


shall  not  be  construed  aa  In  any  man- 
ner affecting  any  act  exempting  prop- 
erty from  forced  a  ale.  Held,  that 
though  Insurer's  agent  knew  that  In- 
sured occupied  leased  premises,  and 
that  his  property   was  subject 


f  lien, 


r  of 


a  clause  rendering  the  policy  void  If 
the  property  "be  or  become  incumber- 
ed by  a  chattel  mortgage,"  where  the 
lease  contained  a  clause  of  which  the 
agent   was   ignorant,   giving  the   land- 


vldlng  that   t 
lalive  of  all  statutory  liens  and  rem- 
edies.—Id. 

658.  A  policy  provided  that  If  the 
Insured  took  out  additional  insurance 
the  first  Insurance  became  void  unless 
proper  notice  were  given.  Other  In- 
surance was  procured  on  the  same 
property  without  nn  indorsement  of 
consent  on  the  first  policy  although 
the  agent  had  full  knowledge  of  same. 
It  was  held  that  It  was  the  right  and 
duty  of  the  first  Insurers  to  elect 
whether  they  would  enforce  the  policy 
or  cancel  It  and  they  should  do  this  Id 
a  reasonable  time  and  In  an  unmis- 
takable way — Crescent  Ins.  Co.  v.  Grif- 
fin or  Shook,  69  Tex.  509. 

fteea.  Insurer  Issuing  policy  of  In- 
demnity wltb  knowledge  that  state- 
ment therein  as  to  dividends  paid  by 
company  in  which  Insured  held  stock 
was  untrue,  held  estopped  from  avoid- 
ing policy  on  the  ground  that  dividends 
were  less  than  amount  stated. — Liver- 


pool &  London  &  Globe  Ins.  Co.  v.  Les- 
ter.  176  S.  W.  603. 

6B».  Failure  to  give  notice  of  the 
existence  of  a  mortgage  on  property 
Insured,  when  required  by  the  terms 
of  the  policy,  la  not  waived  by  the  In- 
surer's knowledge  of  a  mortgage  sub- 
sequently given  on  the  property  to 
secure  money  with  which  to  pay  a 
mortgage  existing  at  the  time  the  pol- 
icy was  issued.— (Civ.  App.  1899)  In- 
surance Co.  of  North  America  v.  Wick- 
er, 64  S.  W.  300,  Judgment  affirmed 
(1900)    65   B.  W.   740,   93   Tex.  390. 

580.  The  fact  that  a  mortgage  ex- 
ecuted on  Insured  property  la  recorded 
does  not  constitute  notice  thereof  to 
the  Insurer.  To  bind  the  company.  It 
must  have  actual  notice,  or  notice  of 
such  facts  as  to  put  It  on  inquiry. — 
United  States  Ins.  Co.  v.  Moriarty 
38   S.   W.   943. 


Bfll,     Ths  fact  that 

the  a went  of  an 

insurance      company 

breaches  of  the  condf 

tlona  of  a  policy 

after  a   loss   will   noi 

:  eatop   the  corn- 

ier breaches,  not 

then    known    to    It   or 

its   agent,   as   a 

defense    to    liability 

thereon.— United 

States   Ins.  Co.  v.  Moriarty,   36  8.  W. 

943. 

58a.  a  clause  avoiding  the  policy 
"If,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commetiuad 
by  virtue  of  any  mortgage,"  Is  not 
waived  by  knowledge  by  the  company 
of  a  mortgage  which  they  knew  would 
mature  during  the  life  of  the  policy.— 
Hartford  Fire  Ina.  Co.  v.  Clayton,  43 
S.  W.  910,  17  Tex.  Civ.  App.  644. 
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the  scope  of  hie  agency,  where  at  the  time  of  the  issuance  of  a 
policy  the  agent  knows  that  a  condition  in  the  policy  is  inconsistent 
with  the  facte."'  "*  An  insurer  is  estopped  from  setting  np  the 
failure  of  the  policy  to  state  certain  facts  required  to  he  stated 
if  they  existed,  where  the  insurer's  agent,  when  issuing  the  policy, 
knew  that  the  facts  existed.  •'*  *••  However,  information  to  an 
agent  not  given  in  connection  with  a  policy  afterwards  issued  and 
not  imparted  at  a  time  when  he  was  soliciting  insurance  was  not 
notice  to  the  insurer.1"  "* 

(2)     As  to  Additional  Insurance. — Where,  by  its  silence  the  in- 


X  actio*  to  Officers 
or  Agaate.  (Bh  OS  Cent.  Mf,  Uuur- 
UM,   tf    968-997.) 

S63.  While  the  general  rule  Is  that 
'a  principal  le  not  chargeable  with  no- 
tice of  euch  facts  ae  come  to  the 
knowledge  of  hie  agent  while  engaged 
In  transactions  with  which  the  princi- 
pal has  no  concern,  an  Insurer  Is 
bound  by  Inform atf on  acquired  br  Its 
agent  while  acting  without  the  scope 
of  his  agency,  where  at  the  time  of 
the  Issuance  of  a  policy  the  agent 
Knows  that  a  condition  In  the  policy 
la  Inconsistent  with  the  facts.— Fire 
Ass'n  of  Philadelphia  v.  La  Orange  A 
Lockhart  Compress  Co..  109  8.  W.  1134 
See  28  Cent.  Dig.  Insurance,  II  968-99'/ 

544.  A  fire  policy  stipulated  that  If 
the  Insurer  should  claim  that  a  firs 
was  caused  by  the  neglect  of  another 
person  It  should,  on  payment  of  the 
loss  be  subrogated  to  the  extent  of 
such  payment  to  all  right  of  recovery 
by  the  Insured,  and  that  the  policy 
should  be  void  If  the  Insured  concealed 
a  material  fact  concerning  the  Insup 
atice.  The  agent  of  the  Insurer  knew 
that  the  insured  had  released  a  rail- 
road company  from  liability  for  loss 
by  fire  set  by  It.  The  agent  acquired 
the  knowledge  of  the  release  while 
acting  as  a  director  of  Insured.  Held, 
that  the  insurer  was  bound  by  the 
facts  known  by  the  agent  at  the  time 
of  the  Issuance  of  the  policy,  and  was 
liable    thereon.— Id. 

685.  Even  If  there  was  a  misrepre- 
sentation us  to  title  of  property  In 
application,  the  right  of  the  company 
to  Insist  on  a  forfeiture  therefor  was 
waived,  where  plaintiff  thereafter,  ap- 
plying for  permission  for  a  change  of 
occupancy  to  the  partner  of  the  agent, 
who  with  knowledge  and  consent  of 
the  agent,  was  In  the  habit  of  receiving 
applications  and  premiums  and  de- 
Uverlng  policies,  Informed  such  part- 
ner of  the  facts  concerning  the  title, 
and  was  told  that  It  was  all  right — 
East  Texas  Fire  Ins.  Co.  v.  Crawford, 
(Tex.   Sup.)    18   S.   W.    1088. 

5M.  (1)  A  policy  of  Insurance  con- 
tained, among  other  stipulations,  the 
following,  via;  "If  the  assured  shall 
have  or  shall  hereafter  make,  any  other 


the  property  hereby  insur- 
ed, or  any  part  thereof,  without  the 
consent  of  the  company  written  herein. 
•  *  •  then,  and  in  every  such  case, 
this  policy  shall  be  void."  The  agent 
of  the  company  was  informed  by  the 
Insured  that  additional  Insurance  had 
been  obtained.  Held,  that  It  was  the 
duty  of  the  company,  upon  being  noti- 
fied of  the  additional  insurance,  to  have 
Indorsed  the  same  upon  the  plaintiffs 
policy,  or  notified  the  Insured  of  the 
refusal  of  the  risk,  and  that,  having 
failed  to  do  bo.  It  Is  estopped  from 
setting  up  as  a  defense  that  such  ad- 
ditional insurance  was  not  Indorsed  on 
the  policy. — The  Planter's  Mutual  Ins. 
"  Lindenthal    &.    Co.,     38 


Tex.    283. 
SS7.     (2) 


tuthorlzed  to  make  and  re- 
voke contracts  of  insurance.  Is  the 
proper  person   to  give  consent   to   the 

his  powers  be  restricted  by  the  com- 
pany in  this  respect,  and  the  insured 
have  notice  of  the  restriction.— The 
Planters  Mut.  Ins.  Co.  v.  Lyons,  Lin- 
denthal  &  Co.,    38   Tex.   253. 

MS.  (3)  Where  a  party  has,  by  his 
representations  or  conduct.  Induced  the 
other  party  in  a  transaction  to  give 
him  an  advantage,  which  it  would  be 
against  equity  and  good  conscience  for 
him  to  assert,  he  cannot  be  permitted 
to  avail  himself  of  that  advantage. — 
The  Planters  Mut.  Ins.  Co.  v.  Lyons 
et  ill.,  88  Tex.  263. 

MB.  (4)  Insurance  companies  doing 
business  through  agencies  at  a  distance 
from  their  principal  places  of  busi- 
ness, ore  responsible  for  the  acts  of 
their  agents  within  the  general  scope 
of  the  business  with  which  they  are 
entrusted,  and  no  limitation  on  the 
iorlty  of  the  agent  will  be  binding 


the 


irti«i 


with    ■ 


mch  limitation  be  brought  to 
their  knowledge.— Planters  Mut.  Ins. 
Co.  v.  Lindenthal  et  al ,  38  Tex.  268. 
670.  A  condition  In  a  policy  requir- 
ing notice  of  any  other  Insurance  after- 
ward taken  on  the  same  property  may 
not  be  complied  with  by  notice  of  an 
Intention  to  obtain  other  Insurance. — 
New  Orleans  Ins.  Asa'n  v.  Qrfffln  & 
Shook.  ««  Tex.  232. 
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Barer  leads  the  insured  to  believe  the  policy  is  still  in  force,  al- 
though it  has  knowledge  that  additional  insurance  has  been  taken 
out,  it  is  estopped  to  allege  the  contrary,"1  for  to  permit  the  in- 
surer to  take  advantage  of  the  breach  after  long  acquiescence  would 
be  to  permit  the  perpetration  of  a  fraud.""  *••  It  is  the  duty  of  the 
agent  to  consent  to  additional  insurance  when  informed  of  the  in- 
tention of  the  insured  to  take  ont  8uch  insurance,™*  "*  and  to  make 
the  proper  endorsement  or  to  refuse  to  do  so,  but  what  is  told  snch 
agent  must  be  sufficient  to  give  him  proper  notice."1  The  inten- 
tion must  be  certain  in  point  of  time  and  not  conditioned."'  "° 
Where,  after  notice  of  additional  insurance  the  agent  fails  to  en- 
dorse the  same  on  the  policy  or  notify  insured  of  his  refusal,  the 
insurer  is  estopped  to  set  up  that  such  additional  insurance  was 
not  endorsed  on  the  policy."*  MB  m 


STl.  Where  by  their  alienee  Insurers 
lead  the  Insured  to  believe  the  policy 
was  still  In  force  although  they  had 
knowledge  of  additional  Insurance  hav- 
ing been  taken  out  In  violation  of  the 
policy  contract,  they  were  estopped 
from  alleging  the  contrary  when  an 
attempt  wan  made  to  enforce  It  against 
them, — Crescent  Ins.  Co.  v.  Griffin  & 
Shook.    69    Tex.    EOS. 

671.  To  let  the  company  take  ad- 
vantage of  the  breach  of  which  it  had 
full  knowledge  after  long  acquiescence 
would  be  to  permit  the  perpetration 
of  a  fraud.— Crescent  Ins.  Co.  v.  Grif- 
fin A   Shook,   69   Tex.   609. 

ST*.  It  is  the  duty  of  agent  to  con- 
sent to  additional  insurance  when  In- 
formed of  intention  of  insured  to  take 
out  such  insurance  end  to  make  proper 
indorsement  or  to  refuse  to  do  *0  but 
What  is  told  such  agent  must  be  suf- 
ficient to  give  him  proper  notice.  The 
Intention  must  be  certain  In  point  of 
time  and  not  conditioned. — New  Or- 
leans Ins.  Ass'n  v.  Griffin  A  Shook,  B6 
Tex.  lit. 

574.  The  company  Is  estopped  from 
setting  up  the  failure  of  the  policy  to 
■tate  certain  facts  required  to  be  stat- 
ed If  they  existed,  where  the  com- 
pany's agent,  when  Issuing  the  policy, 
knew  that  the  facts  existed.— C res- 
cent  Ins.  Co.  v.  Camp,  (Tex.)  S  S.  W. 
471. 

676.  Forfeiture  of  a  Are  policy  by 
breach  of  warranty  to  use  the  building 
as  a  foundry  and  machine  shop  la  not 
waived  by  failure  of  the  agent  of  the 
company  to  have  the  policy  declared 
forfeited  after  he  knew  that  the  build- 
ing was  not  used  a  a  a  foundry  and 
machine  shop,  where  the  agent  has 
authority  only  to  take  applications  and 
deliver  them,  or  where  the  knowledge 
came  to  him  In  his  Individual  capacity 
after  the  contract  Of  Insurance  was 
■jade. — Sun  Hut.  Ins.  Co.  v.  Texar- 
kana  Foundry  A  Machine  Co.,  (Tex.) 
It   S.  W.   34. 


670.  Defendant's  agent,  knowing 
that  other  insurance  companies  had 
refused  to  insure  plaintiff's  mill  prop- 
erty, made  out  an  application  for  in- 
surance thereon,  and  procured  one  of 
the  employee  In  the  mill  to  sign  It  for 
plaintiff.  The  application  stated  that 
",  ever  refused  to 
roperty.  Held,  that  such 
statement  did  not  defeat  the  liability 
of  defendant  on  the  policy.— Phoenix 
Assur.  Co.  of  London,  England,  v.  Coff- 
man.  31  B.  W.   810.      10  Tex.  Civ.  App. 

Mi. 

S77.    Wher 


the    agents    of    an 
lany,  1 


»  1s- 
•el  policies,  allowed  a  pol- 
icy to  remain  in  force  after  notice  by 
Insured  of  the  existence  of  an  incum-' 
brance  on  the  property,  the  company 
cannot,  because  of  such  Incumbrance, 
avoid  liability  for  a  subsequent  loss. — 
Phoenix  Assur.  Co.  of  London,  Eng- 
land, v.  Coftman,  11  S.  W.  BIO.  10 
Tex.  Civ.   App.    611. 

87b.  Notice  to  one  of  a  firm  of  In- 
surance agents,  another  member  of 
which  Issued  the  policy  In  suit,  given 
several  months  before  the  policy  was 
applied  for,  that  there  waa  a  lien  upon 
the  property  of  insured  which  waa 
covered  by  the  policy  subsequently  ob- 
tained, was  not  sufficient  to  estop  the 
Insurance  company  from  avoiding  the 
policy  on  the  ground  that  Insured 
falsely  represented  in  his  application 
that  the  property  was  free  from  in- 
cumbrance s.— Queen  Ins.  Co.  of  Amer- 
ica v.  May,   35   S.  W.    829. 

679.  Information  to  an  Insurance 
agent  which  was  not  given  in  con- 
nection with  the  application  for  a  pol- 
icy afterwards  issued  by  him  to  his 
informant,  and  which  did  not  appear 
to  have  been  Imparted  at  a  time  when 
he  was  aollcltlng  Insurance,  was  not 
notice  to  the  company  whose  policy 
he  Issued.— Queen  Ins.  Co.  of  America 
v.  May,   36    S.   W.   Bl>. 
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(3)  As  to  Ownership  of  Property. — Where  a  policy  is  issued  and 
the  agent  of  the  insurer  knows  the  true  status  of  the  property  aa 
to  ownership  the  insurer  cannot  afterwards  interpose  the  defense 
that  the  recitals  as  to  ownership  were  false  but  will  be  held  to 
have  waived  the  stipulation  that  the  policy  would  be  void  if  the 
interest  of  the  insured  was  not  truly  stated  therein. 5M  BBT  ***  M1  *M 
«m  see  However,  information  obtained  by  the  agent  several  years  be- 
fore when  issuing  other  policies  is  not  imputable  to  the  insurer  in 
the  absence  of  evidence  that  the  agent  was  at  the  time  the  in- 
surer's agent  or  that  the  prior  insurance  was  obtained  from  the 
insurer.™* 


680.  The  knowledge  of  an  Insurance 
broker,  who  acted  aa  soliciting  agent 
for  a  company  In  obtaining1  the  policy 
to  suit,  that  there  was  an  Incumbrance 
on  the  property  at  the  date  the  policy 
was  Issued,  binds  the  company. — Ger- 
man Ins.  Co.   v.  Everett,   86  S.  W.   126. 

SSI.  Where  the  Insurance  agent 
was  acquainted  with  the  premises  In- 
sured, and  could  have  made  an  ac- 
curate description  from  his  knowledge 
Of  them,  the  company  cannot,  after  re- 
ceiving the  premium  with  such  knowl- 
edge, avoid  Its  obligation  by  showing 
a.  misdescription  of  the  property. — 
Hartford  Fire  Ins.  Co.  v.  Moore,  18 
8.  W.  146. 

sua.  Information  as  to  the  owner- 
ship of  Insured  property,  obtained  by 
an  agent  from  Insured  several  years 
before  the  issuance  of  the  policy  In 
suit,  and  at  the  time  of  the  Issuance 
of  other  policies,  Is  not  Imputable  to 
defendant  compan; 


thai 


r  that  the 
prior  Insurance  was  obtained  from  de- 
fendant.— Continental  Ins.  Co.  v.  Cum- 
mlngs.  SB  8.  W.  48.  See  Cent.  Dig, 
Insurance,    II   988-874. 

083.  Where  a  member  of  a  firm  en- 
gaged In  the  Insurance  business  and 
agent  of  the  Insurer  acquired  knowl- 
edge of  an  Incumbrance  on  property 
Insured  In  the  course  of  the  business 
of  the  firm,  such  knowledge  was 
chargeable  to  the  Insurer,  though  the 
partner  acquiring  the  knowledge  was 
not  the  one  who  subsequently  wrote 
the  policy. — St.  Paul  Fire  A  Marine 
Ins.  Co.  v.  Stogner,  98  S.  W.  SIS. 

584.  Rev.  St.  Art.  S091,  providing 
that  any  person  soliciting  Insurance  on 
behalf  of  any  company  shall  be  held 
to  be  an  agent  of  the  company,  so  far 
as  relates  to  all  the  liabilities,  duties, 
requirements,  and  penalties  set  forth 
In  the  chapter  of  which  It  Is  a  part. 
being  originally  a  part  of  the  revenue 
act  Of  1878,  does  not  prevent  an  In- 
surance company  from  limiting  the 
power  of  soliciting  agents  to  bind  it 
by  notice  received  while  soliciting  In- 
surance.— Delaware  Ins.  Co.  v.  Harris, 
64  8.  W.  887,  26  Tex.  Civ.  App.  GS7. 


Where  an  applicant  for  Are  lo- 
wered all  questions  asked 
by  the  local  agent,  who,  by  direction 
of  the  company,  wrote  out,  counter- 
signed, and  delivered  the  policy,  the 
company,  after  collection  of  the  pre- 
mium and  a  loss  under  the  policy, 
could'  not  say  that  It  did  not  have 
notice  of  the  facts  known  to  the  agent 
at  the  time  he  Issued  the  policy,  though 
the  application  stated  that  no  one  ex- 
cept the  general  agent  of  the  company 
could  make  any  contracts  relative  to 
such  risks,  and  that  none  of  its  con- 
ditions could  be  waived  unleas  such 
waiver  was  written  on  the  policy. — 
Continental  Fire  Aes'n  v.  Norrla,  70  6. 
W.   768. 

BBS.  An  insurer,  whose  agent  was 
fully  Informed  of  the  interest  of  the 
party  named  In  the  policy  as  the  In- 
sured, who  In  fact  had  an  insurable  In- 
terest, and  that  the  party  named  aa 
mortgagee  and  payee  was  In  fact  the 
owner,  could  not  be  heard  to  say  that 
It  delivered  what  It  then  knew  to  be 
an  Invalid  policy,  so  as  to  defeat  the 
recovery  by  the  party  designated  aa 
the  Insured. — Western  Assur.  Co.  v. 
Hlllyer-Deutsch-Jarratt  Co..  167  S.  W. 
816, 

687.  That  parsons  other  than  the 
party  to  a  preliminary  oral  contract 
of  insurance  owned  interests  In  the 
property  insured  did  not  invalidate  the 

knew  the  facts  In  relation  to  the  own- 
ership and  that  the  contract  was  for 
the  benefit  of  all  the  owners. — Austin 
Fire  Ins.  Co.  v.  Brown,  180  S.  W.  971, 
See  28  Cent.  Dig.  Insurance,  II  968- 
■87. 

688.  Where  the  agent  of  a  Are  In- 
surance company  had  knowledge  when 
he  Issued  a  policy  in  the  name  of  an 
executor  that  it  was  owned  by  the 
estate  of  which  the  executor  had  the 
management,  and  that  the  executor 
held  In  that  capacity,  and  not  aa  at 
sole  owner,  the  provisions  of  the  pol- 
icy as  to  sole  and  unconditional  owner- 
ship are  thereby  waived  by  the  com- 
pany.— Shawnee  Fire  Ins.  Co.  v.  Chap- 
man, HI  8.  W.  864.  See  IS  Cent  Dig. 
Insurance,    II   988-897. 
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(i)  As  to  Incumbrances. — In  general,  the  knowledge  of  the  agent . 
that  there  is  an  incumbrance  on  the  property  at  the  date  the  policy 
is  issued  binds  the  company,660  and  the  same  is  true  after  issuance  of 
the  policy .'"  Notice  of  incumbrance  to  one  authorized  by  the  general 
agents  to  solicit  insurance,  take  and  report  applications,  deliver 
policies  and  collect  premiums  on  commission  is  notice  to  the  com- 
pany .aM  Notice  of  a  member  of  a  firm  of  an  incumbrance  is  notice 
to  the  insurer  even  though  another  member  of  the  firm  wrote  the 
insurance.™*  However,  in  another  case  it  was  held  that  notice  to 
one  member  of  a  firm  several  months  before  the  issuance  of  the 
policy  of  a  lien  on  the  property,  another  member  of  the  firm  writ- 
ing the  policy,  would  not  estop  the  insurer  from  insisting  on  its 
defense. m  In  an  early  case  it  was  held  that  where  the  policy  pro- 
.  vides  that  if  the  property  be  mortgaged  it  must  be  so  stated  in  the 
written  part  of  the  policy  or  it  will  be  void  and  the  agent  has  no 
power  to  waive'  conditions  except  in  writing,  mere  notice  to  the 
agent  of  a  mortgage  before  delivery  of  policy  or  parol  waiver  by 
him  does  not  estop  the  company  to  claim  the  policy  is  void.*" 

(5)  As  to  Miscellaneous  Matters. — -Even  if  there  was  a  misrep- 
resentation as  to  title  of  property  the  right  of  forfeiture  iB  waived 
where  the  insured  thereafter,  applying  for  permission  for  a  change 
of  occupancy  to  the  partner  of  the  agent,  informed  such  partner 


689.  A  Are  policy  stipulating  that  It 
shall  be  void  If  Insured,  without  notice. 
shall  procure  other  Insurance  In  ex- 
cess of  the  amount  of  concurrent  in- 
surance allowed,  la  not  Invalidated  by 
<tber    Insurance    In 


excess  of  t 
lowed,  where  the  agent  of  Insurer  ef- 
fecting- the  original  Insurance  bad 
notice  of  the  additional  Insurance  and 
consented  thereto,  though  he  did  not 
Indorse  on  the  original  policy  a  con- 
sent for  additional  Insurance,  though 
requested    so   to   do. — National    Unlot 


Fire  I 


n  lni 


rroh,  13B  8.  W.  475. 


authority  to  receli 
sue  policies,  exercises  such  authority, 
with  notice  from  Insured  that  there  la 
concurrent  Insurance  an  the  premises, 
the  company  Is  estopped,  after  a  loss, 
to  declare  the  policy  forfeited  because 
consent  to  such  concurrent  Insurance 
was  not  Indorsed  on  the  policy,  as  pro- 
Tided  for  therein.— HI bernl a  Ins.  Co. 
v.  Malevlnsky.  24  9.  W.  804.  6  Tex. 
Civ.   App.    SI. 

5S1.  Though  a  policy  provide  that 
It  shall  be  void  if  the  Interest  of 
Insured  be  otherwise  than  sole  and 
absolute  ownership,  or  If  the  owner- 
ship be  not  truly  stated,  yet  where  the 
agent  Issues  the  policy  and  accepts  the 
premium  knowing  that  Its  recitals  as 
to  ownership  are  false,  the  company 
is  estopped  to  deny  the  right  of  In- 
sured to  recover  on  the  ground  that 
they   did   not   have  sole   and   absolute 


ownership.  Judgment  (Civ.  App.  1898) 
48  S.  W.  49,  reversed. — Wagner  v. 
Westchester  Fire  Ins.  Co.,  59  S.  W. 
6«9,   91   Tex.   549. . 

Baa.  Where  a  policy  provides  that, 
If  the  property  be  mortgaged.  It  must 
be  notified  to  the  company  In  the 
written  part  of  the  policy,  or  It  will 
be  void,  and  that  no  agent  has  power 
to  waive  or  modify  conditions  except 
by  writing,  mere  notice  to  the  agent 
of  the  existence  of  a  mortgage  before 
ho  delivers  the  policy,  or  parol  waiver 
of  conditions  by  him,  does  not  estop 
the  company  to  claim  that  the  policy 
Is  void.-— Phoenix  Ins.  Co.  v.  Dunn 
41   S.  W.  109. 

093.  When  the  Insured  told  the  agent 
of  the  insurer  on  several  different  oc- 
casions while  the  agent  was  soliciting 
the  Insurance  the  true  condition  of 
her  title,  the  Insurer  will  be  deemed 
to  have  had  notice  thereof,  notwith- 
standing the  written  application,  made 
afterwards  and  upon  the  Issuance  of 
the  policy,  but  not  referred  to  therein. 
makes  a  different  statement. — Quepn 
Ins.  Co.  of  America  v.  May.  43  9.  W. 
73. 

094.  Notloe  of  Incumbrance  to  one 
authorized  by  the  general  agents  of 
an  insurance  company  to  solicit  Insur- 
ance, take  and  report  applications  to 
the  general  agents,  deliver  the  policies. 
and  collect  the  premiums,  on  com- 
mission. Is  notice  to  the  company.— 
German  Ins.  Co.  v.  Everett,  48  S.  W, 
96,   IS  Tex.  Civ.  App.  514.  (    ~    -.    .  , 
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.  of  the  facts  concerning  the  title  and  was  told  that  it  was  all  right.**' 
An  insurer  can  not  be  said  to  waive  the  breach  of  a  policy  by  rea- 
son of  its  agent's  knowledge  of  a  certain  intended  transfer,  when 
there  was  another  transfer  of  which  the  insurer  had  no  notice 
whatever.'**  "Where  an  agent  is  well  acquainted  with  the  property 
the  insurer  cannot,  after  receiving  the  premium  with  such  knowl- 
edge avoid  its  obligation  by  showing  a  misdescription  of  the  prop- 
erty,"1 and  the  same  is  true  as  to  a  misrepresentation  of  the  oc- 
cupancy of  a  building.'*8  However,  forfeiture  by  reason  of  the 
occupancy  of  a  building  is  not  waived  by  failure  of  an  agent  to 
have  it  declared  forfeited  after  learning  of  the  fact,  where  such 
agent  has  authority  only  to  take  applications  and  deliver  them  or 
where  the  knowledge  came  to  him  in  his  individual  capacity  after 
the  contract  of  insurance  was  made.'"  And  in  another  case  a  clear 
space  provision  in  a  lumber  policy  was  not  waived  by  the  fact  that 
the  agent  of  the  insurer  examined  the  lumber  yard  before  the 
policy  was  issued.'*7  Where  an  agent,  knowing  that  other  com- 
panies had  refused  a  certain  risk,  made  out  an  application  and 
procured  an  employee  of  the  insured  to  sign  it  for  the  insured,  the 
liability  of  the  insurer  was  not  defeated  although  the  application 
stated  that  no  other  company  had  ever  refused  to  insure  the  prop- 
erty."* 

Insertion  of  False  Answers  in  Application  by  Agent  or  Under  His 
Direction. — In  a  case  where  the  insured  was  not  familiar  with  the 
insured  premises,  the  agent  filled  in  the  application  and  the  in- 
sured signed  without  reading,  the  agent  being  in  a  hurry,  it  was 

MO.     Whan  applicants  for  insurance  provision,  ao  as  to  excuse  assured  for 

informed     the    company's     agent     that  violating    it. — Hartford    Fire    Ins.    Co. 

they  did  not  own  part  of  the  property.  v.  Post,  82  8.  w.  140.  36  Tex.  Civ.  App. 

but    held    It    on    commission    under    an  428. 

agreement   of   agency,   and   the   agent  6M.    A  m  la  representation  as  to  the 

made   out    the   policy   In   their    name.  occupancy   of  a  building,  at   the  date 

designating  them  as  owners,  a  stfpula-  Of  a  Are   Insurance    policy,    la    waived 

tion  that  the  policy  would  be  void  if  by  the  company  If  Its  agent,  not  being 

the  Interest  of  insured  was  not  truly  In   collusion   with   the   insured,   knows 

stated     therein     was     waived. — West-  the   real   fact   aa   to   Its    occupancy. — 

cheater    Fire    Ins.    Co.    v.    Wagner,    GT  Fire   Ass'n   of   Philadelphia  v.    Bynnm. 

S.  W.  876.  44  S.  W.  E7>. 

l  policy  was  Issued  by  a  for- 


:    company,  could 
e  waived  the  breach 


elgn    Insurance    company    on    a    verbal 
application :    It    was    not    shown    that 


i..ie  property   Insured  by  reason  of  1U        ,„    th      „-„.       Tha    noll^v    mkMIuH 
«■''•  knowledge  of  a  certain  intend-       7Lt^£TL*!!r^E3i£3*Ei 

ed   transfer,   when   there   was  another 


isual     entire,     unconditional     and 
:olo   ownership   clause   but   the   agent 


transfer  of  title  of  which  the  company  kn^V.t   the TlnS   1     »« .Issued 

had     no     notice     whatever.— Hartford  fwT  „ "    rtt    I^a    lLZ   ...  i!^.  a  "  1," 

Fira  in.    rn    o    nuniiw    iti    h    w    iii  "•    Property    had    been    assigned.       It 

Fire  Ins.  Co.  v.  Ransom,  «1  S.  W.   144.  w„   helQ   thM   (ne   act  and  knowled,, 

017.     Where    a    policy    contained    a  of  the  agent  were  the  act  and  knowl- 

provlslon    requiring    1(10    feet    of    clear  edge    of    the    principal    and    to    deliver 

space  to  be   kept   between    the   Insured  a  policy   with  full    knowledge  of   such 

lumber  and  dry  kiln,  the  fact  that  tha  facts  and  then  to  Insist  on  such  facts 

aftent    of    the     Insurer    examined     the  as  a  ground  of  avoidance  is  to  attempt 

premises  before  the  policy  was  Issued,  a   fraud.     The   courts    will    hold    this 

and  knsw  at  that  time  that  the  lumber  an   Intent   to   waive   a   known   ground 

was  within   less  than   100  feet  of  the  of    avoidance. — Liverpool   and    L.    and 

dry  kiln,  did  not  waive  the  clear-space  O.  Ins.  Co.  v.  Ends.  6G  Tex.  118. 
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held  the  insured  was  not  relieved  from  the  binding  effect  of  the 
answers.8*0 

Mistake  or  Fraud  of  Agent. — When  the  insured  claims  (that 
through  frand  or  mistake  the  house  in  which  the  insured  prop- 
erty is  located  is  misdescribed  the  insurer  is  not  estopped  to  dis- 
prove the  claim  and  show  that  the  policy  correctly  states  the  con- 
tract.*01 

Form  and  Requisites  of  Express  Waiver — (1)  Oral  Waiver. — The 
rule  is  that  an  agent  of  an  insurance  company  may  verbally  waive 
a  condition  in  a  policy  though  the  policy  provides  that  the  con- 
dition can  only  be  waived  by  writing  endorsed  thereon,  and  such 
waiver  may  be  shown  by  parol.***  **'  *°*  •"*  *0B  *"*  BI0  m  *"  "*  Proof 
of  a  verbal  consent  of  an  agent  and  of  any  facts  which  would  make 


if  raise  Answers  In 
Application  by  Agent  or  tinder  Kia 
Direction.  (Bh  BS  Oent.  Mf.  Xnanr- 
aaoa,  if  90B.10.15.) 

•OO.  An  application  for  a  Are  policy 
recited  that  the  authority  of  the  agent 
taking  the  name  was  limited  to  ltu 
taking  and  the  collection  of  the  prem- 
ium, and  that  the  applicant  had  read 
and  approved  the  answers  contained 
therein.  The  Insured  was  not  familiar 
with  the  insured  property,  and  the 
agent,  who  was  familiar  therewith, 
fUled  In  the  answers,  and  said  that  he 
would  verify  the  same;  and  Insured 
signed  the  application  without  reading 
it,  the  agent  being  In  a  hurry  to  catch 
a  train.  Held,  not  sufficient  to  re- 
lieve Insured  from  the  binding  effect 
of  such  .answers. — Delaware  Ins.  Co. 
v.  Harris.  64  8.  W.  887.  St  Tex.  Civ. 
App.   587. 

SOI.  Where  applicant  answered  a 
certain  sum  to  the  question  whether 
anything  was  owing  on  the  property 
Insured,  and  proposed  to  go  to  the 
creditor  and  get  the  exact  amount, 
but  the  agent  told  him  to  make  the 
■  j  the  best  Of  his  recollec- 
ttls  estopped  the  Insurer  to  as- 
i reach  of  the  warranty  as  to  the 
of  the  amount.— Hartford 
Fire  Ins.  Co.  v.  Walker.  SO  8.  W.  820, 
reversed,    61    S.   W.   711. 

SOS.  Under  Rev.  St.  1895,  Art.  SOBS, 
making  any  person  who  does  any  act 
in  the  consummation  of 
of  Ineuranoe  for  any  Insurance 
pany  the  agent  of  the  company,  a 
as  relates  to  all  the  liabilities, 
set  forth  in  the  chapter  relating  t 
snrsnce,  the  agent  of 
company,  writing  the  answer,  "No," 
with  knowledge  of  Its  falsity,  to  s 
question,  in  application  for  Insurance. 
whether  the  risk  had  ever  been  re- 
jected, waives  the  warranty  on  that 
point  contained  In  the  application. — 
Hertford  Fire  Ins.  Co.  v.  Walker,  SO 
6.  W.   820,  reversed  61  8.  W.  111. 


or  OoUnslve  Acts  of 
Ar«"t-  (See  38  Oent.  Dig.  Idiiiuiw, 
1    »9B.) 

003.  A  Are  policy  showed  a  contract 
to  Insure  certain  property  while  In  a 
particular  house.  The  Insured  claimed 
that  through  mistake  or  fraud  the 
house  was  misdescribed.  Held,  that 
the  Insurer  was  not  estopped  from 
disproving  the  claim  and  showing  that 
the  policy  correctly  stated  the  contract. 
— Aetna  Ins.  Co.  v.  Brannon,  89  8.  W. 
1067.  See  Cent.  Dig.  vol.  28,  cols.  1733- 
173E,  |  998;  cols.  1743-1769,  11  1001- 
1016. 

383— lorn  and  ■sanllts  Of  Dxprnaa 
Waiver.  (A)  OXal  Waiver.  (See  as 
Cant.   Mr-   Insurance,   §1018.) 

pany  may  verbally  waive  a  condition 
In  a  policy  though  the  policy  provide 
that  the  condition  can  only  be  waived 
by  writing  Indorsed  thereon.— Burling- 
ton Ins.  Co.  v.  Rivers  (Tex.  Civ.  App.) 
28  8.  W.   468. 

•06.  Though  an  Insurance  policy 
provides  that  none  of  the  conditions 
can  be  waived  unless  such  waiver  be 
Indorsed  thereon,  where  an  authorized 
agent  accepts  a  premium  having  knowl- 
edge that  a  condition  of  the  policy  Is 
being  violated  by  the  existence  of  con  - 

ment  of  consent,  the  waiver  may  be 
Shown  by  parol. — Hlbernla  Ins.  Co.  v. 
MaJevlnsky,  24   S.   W.   804,   6   Tex.  Civ. 

800.  A  local  Insurance  agent,  au- 
thorised to  waive  conditions  and  for- 
feitures contained  in  a  Are  policy  may 
waive  them  by  parol. — New  Jersey  Fire 
Ins.   Co.    v.   Balrd,    187    S.  W.   366. 

007.  A  condition  in  a  policy,  which 
recites  that  conditions  therein  con- 
tained can  be  waived  by  agents  only 
in  writing  Indorsed  thereon,  does  not 
prevent  a  verbal  waiver  by  the  agent 
from  binding  the  Insurer. — Pennsyl- 
vania  Fire   Ins.   Co.    v.   Faires,   36    8. 
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it  unfair  to  the  insured  to  claim  that  the  verbal  consent  was  not 
sufficient,  is  a  substitute  for  an  endorsement  on  a  policy.811 

(2)  Waiver  in  Writing, — An  insurer  is  estopped  to  assert  a  for- 
feiture where  a  slip  permitting  additional  insurance  was  issued  be- 
fore loss  but  not  attached  until  after.*14 

(3)  Waiver  of  Provisions  of  Policy  as  to  Mode  of  Waiver. — In  a 
case  where  the  defense  was  that  the  goods  had  been  taken  from  the 
location  specified  in  the  policy,  the  insured,  upon  showing  that  the 
insurer's  agent  agreed  to  the  change,  is  entitled  to  recover,  even 
though  the  policy  forbade  waiver  of  its  provisions  except  in  writ- 
ing upon  or  attached  to  the  policy  and  no  change  had  actually  been 
made  on  the  policy.*" 

(4)  Construction  and  Operation  of  Express  Waiver. — The  fact 
that  the  insurer  permitted  the  insured  to  move  his  building  does 


608.  Where  an  Insurance  agent  had 
authority  to  consent  on  behalf  of  the 
Insurer  to  a  transfer  of  the  property, 
and  did  orally  consent  to  such  trans- 
fer, such  consent  was  binding  on  the 
Insurer,  though  the  policy  provided 
that  no  agent  should  have  power  to 
give  any  permission  affecting  the  In- 
surance under  the  policy,  unless  In 
writing  and  attached  thereto.— Home 
Mut.  Ins.  Co.  v.  Nichols,  72  S.  W.  440. 

soa.     Parol  evidence  Is 


the  consent  of  the  company. — Reliance 
Ins.  Co.  of  Philadelphia  v.  Dalton,  178 
s.  w.  see. 


(10.  Parol  waiver  as 
clauses  in  insi 
shown,  notwithstanding  an  express 
provision  of  the  policy  forbidding  it. 
— British  America  Asaur.  Co.  v.  Fran- 
cisco. 12B  S.  W.  1144.  See  18  Cent. 
Dig.   Insurance,   I   101B. 

411.  Requirement  of  consent  to 
other  insurance  is  reasonable  and 
proper  and  that  such  requirement  shall 
be  Indorsed  In  writing  on  the  policy 
Is  valid.  However,  this  requirement 
may  be  waived.  Proof  of  a  verbal  con- 
sent and  of  any  facts  which  would 
make  it  unfair  to  the  assured  to  claim 
that  the  verbal  consent  was  not  suf- 
ficient. Is  a  substitute  for  the  indorse- 
ment.—New  Orleans  Ins.  Ass'n  v.  Grif- 
fin ft  Shook,    SS  Tex.    232. 

SIS.  A  condition  that  other  Insur- 
ance shall  not  be  obtained  without  the 
consent  of  the  company  is  better  ful- 
filled by  obtaining  the  consent  before 
than  after  the  < 
Insurance.   Such  a  c 


:nted  t 


on  to  take  other 
by  the  agent  of 


the  company.  Verbal  consent  by  the 
agent,  with  knowledge  that  it  will  he 

acted  upon,  la  a  waiver  of  the  require- 
ment that  the  consent  shall  be  ex- 
pressed In  writing  upon  the  policy. — 
New  Orleans  Ins.  Ass'n  v.  Griffin  & 
Shook,   66  Tex.      " 


613. 


:  of  i 


having  authority  to 
make  contracts  of  1nsursnce  and  is- 
sue policies,  may  make  a  valid  parol 
agreement,'  waiving  the  conditions  of 
a  policy,  though  (be  policy  declares 
such  s  walviT  unauthorized  unless  In 
writing.  Judgment  (Civ.  App.  1898} 
48  S.  W.  49.  reversed —Wagner  v. 
Westchester  Fire  Ins.  Co.,  60  8.  W. 
ESS,   sa   Tex.   649. 


614.     An    I 


i   agent 


sen  Led  In  advance  to  additional  Insur- 
ance, and  Issued  a  slip  showing  such 
agreement,  was  estopped  from  assert- 
ing a  forfeiture,  though  such  slip  was 
not  attached  to  the  policy  until  after 
the  loss. — American  Cent.  Ins.  Co.  v. 
Hardin,  151  S.  W.  1162.  See  88  Cent. 
Dig.   Insurance,   f   1019. 

366—  (C>  Waiver  of  Provisions  of  Pol. 
'      Mode  of  Waiver.     (See  18 
f  10S4.) 

that 

mmu  ism  bmb  tans  dob  M 

in  specified  In  the  policy,  the  In- 
sured, upon  showing  that  the  insurer'* 
agent  agreed  to  his  request  to  chango 
the  location  of  the  policy  to  the  place 
of  the  fire,  is  entitled  to  recover,  even 
though  the  policy  forbade  waiver  of 
any  of  Its  provisions  except  in  writ' 
Ing  upon  or  attached  to  the  policy, 
and  no  change  bad  actually  been  made 
on  the  policy. — Delaware  Ins.  Co.  v. 
Wallace,  160  S.  W.  lltO.  26  Cent.  Dig. 
Insurance,  i   1024. 

yGoogle 


616.    Where    the    defense    was 
the  | -         - 
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not  estop  it  from  relying  on  the  defense  that  the  premises  were 
vacant  for  over  ten  days."8 

Implied  Waiver  in  General. — Where  a  policy  on  a  stock  of  goods 
was  forfeited  by  failure  of  insured  to  keep  an  account  of  cash  sales, 
such  forfeiture  was  not  waived  by  requiring  the  insured  to  submit 
to  several  examinations  also  provided  for  under  the  policy.917  Also, 
where  an  adjuster  waived  the  production  of  inventories  after  a  loss 
such  waiver  did  not  waive  the  production  of  the  preceding  inven- 
tory made  before  the  policy  was  issued,  unless  he  knew  of  its  de- 
struction."* An  insurer,  waiving  impliedly  the  keeping  of  gaso- 
line on  the  premises,  can  not  insist  that  the  increased  hazard  aris- 
ing therefrom  was  not  also  waived.*28  The  suggestion  of  an  ad- 
juster that  the  burned  and  unburned  goods  be  separated,  which  was 
done  at  some  expense,  does  not  show  a  waiver  of  a  breach  of  a  con- 
dition as  to  additional  insurance.*11  The  act  of  an  agent  in  not  ob- 
jecting but  making  a  memorandum  of  information  that  certain  in- 
sured property  had  been  sold  and  the  deed  was  in  escrow  and  re- 
questing notification  of  the  consummation  of  the  trade,  constituted 
a  waiver  of  a  provision  of  the  policy  rendering  it  void  in  case  of 
transfer  without  the  insurer's  consent.020  An  extension  of  time  for 
payment  of  a  premium  note,  not  granted  until  after  it  had  matured 
and  collection  of  the  note  after  loss  do  not  estop  the  insurer  from 
insisting  on  a  forfeiture  for  failure  to  pay  the  note  at  maturity, 
where  the  policy  provided  that  time  was  of  the  essence  of  the  con- 

387 — <D)     Construction    »nd    Operation  that    the    assured    did    so   at    some    ti- 

of   express    Valvar.     <SM   08   Cent  pense.   does   not   show   a   waiver   of   a 

Dlr>  msnrano*,  g   1MB.)  breach  of  a  condition  as  to  additional 

818-     That     Insurance     company     al-  Insurance. — Label  1     v.     Georgia     Home 

lowed   Insured    to    move    his    building  Ins.  Co..  28  S.  W.  133. 

held  not  to  estop  It  from  relying-  upon  Sit.     Where    the   Iron-safe    clause  of 

the    breach    of    a    condition    declaring  an   Insurance  policy   provided   that  the 

that    the    policy   should   he    void    If  the  Inventory    preceding    the    date    of    the 

premises     were     unoccupied     for    over  policy.    If    any    was    taken,    should    be 

10    days. — Fireman's    Fund    Ins.    Co.    v.  kept  In  an  Iron  safe,  and  produced  after 

Lyon.    1T1    S.   W.   801.  loss,    otherwise    the    policy    should    be 

void,   the   waiver  of   the  production    of 

388 — Implied   Walrer  In  Qaural.     (Ree  inventories  by  the  adjuster  Immediately 

08    Cant.    mg.    Insurance,    §§    10B8,  after  the  loss  was  not  a  waiver  of  the 

10B7,  1030,  1035,  1040.)  production  of  said  preceding  Inventory, 

617.     Under  the  provisions  of  a.  pol-  unless  the  adjuster  then  knew  of  Its 

ley  that  Insured  should  submit  to  ex-  destruction.       Judgment,     Continental 

amlnatlon     by     any    person    appointed  Fire   Ins.   Co.   v.   Cummings    (Civ.   App. 

by  the  company,  and  that  the  company  1903)    78    S.    W.    378,    reversed. — Contl- 

should  not  be  held  to  have  waived  anv  nental    Ins.    Co.    v.    Cummings,    81    S. 

condition   of   the   policy   or   have   any  W.  705. 

forfeiture  thereof,  where  a  policy  on  6ao.  Where  insurer's  agent  was 
a  stock  of  goods  was  forfeited  by  told  that  the  property  had  been  sold, 
failure  of  Insured  to  keep  an  account  and  that,  on  payment  of  the  cash  con- 
of  cash  sales,  as  required,  such  for-  slderatlon,  the  deed  which  was  being 
felture  was  not  waived  by  requiring  held  In  escrow  would  be  delivered  to 
Insured  to  submit  »o  several  examlna-  the  purchaser,  and  such  agent  did  not 
Uons. — Scottish  Union  &  National  Ins.  object,  but  made  a  memorandum  of 
Co.  v.  Weeks  Drug  Co.,  118  S.  W.  1088.  the  Information,  and  requested  nolln- 
Bee  28  Cent.  Dig.  Insurance,  tt  1026-  cation  of  the  consummation  of  the 
1030,  1035,  1040,  1067.  sale,  this  constituted  a  waiver  of  a 
318.  Evidence  that  an  Insurance  ad-  provision  of  the  policy  rendering  It 
Juster  Inspected  the  stock  after  the  void  in  case  of  transfer  without  In- 
flre,  and  suggested  that  the  burned  sdrer's  consent. — British  America  As- 
sad unburned  goods  be  separated,  and  sur.  Co.  v.  Francisco,   123  S.  W.   1144. 


106 


FIRE   INSURANCE 


tract  and  that  if  the  notes  were  not  paid  when  due  it  should  be 
void,  the  premium  being  considered  earned.*"  Where  an  open  pol- 
icy provided  that  risks  covered  by  it  should  be  advised  as  soon  as 
known  to  the  home  office  by  the  insured  but  it  was  shown  that  in 
numerous  instances  the  notice  was  sent  by  the  agent  and  the  losses 
had  been  paid  without  objection,  such  a  course  of  dealing  waived 
the  requirement  of  the  policy  and  estopped  the  insurer  from  set- 
ting up  the  insured's  failure  to  advise  as  a  defense.***    (For  facts 


«al.  Where  the  Insured  aokcd  the 
local  agent  for  an  extension  when  the 
premium  note  became  due,  but  notified 
him  of  his  Intention  to  pay  If  It 
should  be  refused,  and  the  agent 
promptly  communicated  this  request 
to  the  genera!  officers  of  the  company, 
their  silence  for  three  months  there- 
after 1b  strong.  If  not  conclusive,  evi- 
dence of  their  consent  to  the  exten- 
sion.— East  Texas  PI  re  Ins.  Co.  v. 
,  Perkey,  24  S.  W.  1080,  5  Tex.  Civ. 
App.  ESS.      Reversed   3G   S.  W.   1060. 

era.  In  an  action  on  an  insurance 
policy,  where  the  Issue  la  whether  the 
company  waived  a  condition  of  for- 
feiture for  non-payment  of  the  prem- 
ium notes,  and  plaintiff  proves  that  he 
asked  the  local  agent  for  an  extension, 
and  that  the  latter  stated  that  he 
would  communicate  with  the  general 
office  and  promptly  Inform  plaintiff 
a',  the  reply,  further  evidence  by  plain- 
tiff, that  he  relied  on  the  local  agent 
to  Inform  him  if  the 


objec 


inable 


being  Intended  to  elicit  plaintiff's 
tlve  in  not  paying. — East  Texas  Fire 
Ins.  Co.  v.  Perkey,  24  8.  W.  1080.  G 
Tex.  Civ.  App.  698.  Reversed  35  S.  W. 
1060. 

833.  where  a  Are  policy  provided 
that  It  should  be  void  where  the  haz- 
ard as  to  the  subject  of  Insurance  was 
increased  by  any  means  within  the 
knowledge  or  control  of  insured,  and 
the  hazard  came  from  the  preaence  or 
the  keeping  of  gasollna  on  the  prem- 
ises, elsewhere  provided  against  in 
the  policy,  and  insurer  impliedly  waived 
the  latter  condition,  it  could  not  insist 
that  the  Increased  hazard  was  not  also 
waived. — American  Cent.  Ins.  Co.  v. 
Chancey,  127  S.  W.  GTT.  See  28  Cent. 
Dig.   Insurance,   II    1026,   102T,   10S0. 

B04.  Where  an  open  policy  of  ma- 
rine insurance  contained  a  stipulation 
that  risks  covered  by  It  should  be  ad- 
vised, as  soon  as  known  to  the  Insured, 
to  the  company  at  Its  borne  office,  by 
te  leg-ram  or  letter,  but  in  numerous 
cases  under  the  policy  the  notice  was 
not  sent  by  plaintiff,  but  by  the  com- 
pany's agent  when  application  was 
made  to  cover  a  shipment,  and  that  the 
company  had  always  accepted  such 
risks  and  the  premiums  therefor,  and 
had  paid  losses  thereon,  without  ob- 
jecting that  plaintiff  had  not  advised 
them  of  the  risk,  such  course  of  deal- 


ing constituted  a  waiver  of  the  re- 
quirement of  the  stipulation,  and 
estopped  the  company  from  setting  up 
plaintiff's  failure  to  advise  aa  a  de- 
fense to  a  claim  for  a  loss. — Insurance 
Co.  of  North  America  v.  Bell,  SO  8. 
W.   282. 

030.  Where  a  fire  policy  provided 
that  time  waa  of  the  essence  of  the 
contract,  and  that,  if  the  premium 
notes  were  not  promptly  paid  when 
due,  the  policy  should  be  void,  and  the 
premium  note  declared  that  the  policy 
should  be  void  on  failure  to  pay  the 
note  at  maturity,  without  notice  to  in- 
sured, but  that  if  It  was  not  paid  at 
maturity  the  full  membership  fee  and 
premium  should  be  considered  earned 
during-  the  currency  of  the  policy,  and 
the  note  should  be  payable  without 
reviving  the  policy  or  any  of  its  pro- 
visions, an  extension  of  time  for  pay- 
ment of  the  note,  not  granted  until 
after  It  had  matured,  and  collection 
of  the  note  after  loss,  did  not  estop 
the  Insurer  from  insisting  on  a  for- 
feiture of  tbe  policy  for  the  failure  to 
pay  the  note  at  maturity. — Texas  Fire 
lua.  Co.  v.  Knights  of  Tabor  Lodge  of 
Camp  County,  74  S.  W.  809. 

838.  A  policy  of  Insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  should  be  maintained 
between  the  lumber  and  any  wood- 
working establishment.  Subsequently 
a  planing  mill  waa  erected  within  128 
feet  of  the  lumber,  and  the  Insurance 
company  was  no  tided  that  the  Insured 
wished  to  cancel  the  lumber  policy 
and  insure  the  mill,  which  was  done. 
The  company's  agent  saw  the  lumber 
when  the  change  of  Insurance  was  ef- 
fected, but  paid  no  attention  to  the 
amount  of  the  clear  apace.  The  man- 
ager of  the  mill  stated  that  he  told 
the  agent  he  waa  contemplating  re- 
insuring the  lumber,  whereupon  the 
agent  stepped  the  distance,  and  said, 
as  the  lumber  was  then  situated,  the 
rate  would  be  21  per  cent.,  but  with  a 
200-foot  space  he  could  give  1  per  cent, 
rate.  Afterwards  a  policy  was  Issued 
on  the  lumber  for  21  per  cent.,  contain- 
ing a  2 00 -foot  clear-apace  clause,  and 
was  received  and  retained  by  the  as- 
sured without  reading.  Held,  that  no 
waiver  of  the  clear-space  clause  could 
be  Implied  from  such  evidence.— Keller 
v.  Liverpool  ft  L.  ft  a.  Ins.  Co.,  SG 
S.   W.    695.      27  Tex.   Civ.   App.    102. 
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showing  that  the  clear-space  clause  in  a  lumber  policy  was  not  im- 
pliedly waived  see  Ann.  626.) 

Issuance  and  Delivery  pf  (Policy  Without  Objection. — In  general, 
the  rule  is  that  where  a  policy  is  delivered  with  full  knowledge 
of  the  facts  on  which  its  validity  may  be  disputed,  the  insurer  is 
estopped  from  asserting  such  invalidity."*  8"  A  condition  against 
incumbrances  is  waived  by  the  company's  delivering  the  policy 
with  full  knowledge  of  the  incumbrance."*  •**  ■*•  "7  Where  the 
insurer  issued  a  policy  knowing  that  gasoline  was  kept  on  the  in- 
sured's premises  and  was  used  in  his  business,  such  fact  did  not 
invalidate  the  policy  although  the  policy  provided  for  forfeiture 
in  such  event."8  Issuance  of  the  policy  withjiotice  of  the  insured 's 
intention  to  take  out  other  insurance  is  not  a  waiver  of  a  stipula- 
tion against  other  insurance."1*  However,  it  is  held  that  an  insurer 
is  estopped  to  claim  on  such  ground  that  the  policy  is  forfeited  if 
the  agent  who  issued  the  policy  is  notified  by  the  insured  of  his 
intention  to  take  out  further  insurance  and  fails  to  object  thereto.8" 
Where  at  the  time  of  issuance  of  the  policy  the  agent  knew  that 
the  property  belonged  to  a  partnership  of  which  the  applicant  was 
a  member  his  denomination  of  the  applicant  as  the  owner  waives 
the  clause  of  warranty  of  sole  ownership.880  However,  the  fact  that 
an  agent,  without  authority  to  waive  the  condition  of  the  policy  re- 
quiring a  true  statement  of  the  insured's  interest  in  the  property, 
was  notified  at  the  execution  of  the  contract  that  the  insured's  in- 
terest was  other  than  expressed  in  the  policy,  did  not  preclude  the 
company  from  setting  up  a  forfeiture."*  The  fact  that  a  policy  was 
issued  and  the  premium  accepted  with  knowledge  that  the  build- 
ing was  vacant,  is  not  a  waiver  of  a  condition  rendering  the  policy 
void  if  the  building  became  vacant  or  unoccupied  and  remained  so 
for  ten  days."'     The  issuance  of  a  lumber  policy  with  knowledge 

SM — XasnA.no*  and  Delivery  of  Volley  with  full  knowledge  of  the  (acta  on 
Without  Objection,  (Ma*  SB  Cent,  which  its  validity  may  be  disputed, 
Mf.  tanuiM*,  H  1038-1031.)  Insurer  la  estopped  from  asserting' 
such  Invalidity. — Mecca  Fire  Ins.  Co.  v. 
any.  The  fact  that  a  Are  policy  waa  Smith,  1SE  B.  W.  ESS.  See  28  Cent. 
issued,  and  the  premium  accepted,  with  Dig.  Insurance,  ||  1028-1031. 
knowledge  that  the  building  waa  vac-  630.  Where,  at  the  time  an  insur- 
ant, la  not  a  waiver  of  a  condition  ance  agent  Issued  a  policy  of  Are  In- 
rendering  the  policy  void  If  the  build-  surance,  he  knew  that  the  property 
Ing  became  vacant  or  unoccupied,  and  Insured  belonged  to  a  partnership  of 
remained  so  "for  ten  days." — Bennett  which  the  applicant  waa  a  member, 
*.  Agricultural  Ins.  Co.  (1SST)  12  N.  E.  his  act  In  issuing  the  policy,  describ- 
es, 106  N.  T.  21S.  distinguished.  tng  the  applicant  as  the  owner,  was 
Queen  Ina.  Co.  of  America  v.  Chad-  a  waiver  of  the  clause  of  warranty  of 
wick,  IE  3.  W.  3a.  sole  ownership.  Judgment.  Continent- 
•as.  Where  insurer,  when  laaulng  a  al  Fire  Ins.  Co.  v.  Cummlngs  (Civ. 
Are  policy  stipulating  that  It  ahould  be  App.  1903)  TS  S.  W.  378,  reversed.— 
void  if  Insured  should  keep  gasoline  on  Continental  Ins.  Co.  v.  Cummlngs,  81 
the  premises,  knew  that  gasoline  waa  S.  W.  TOG.  98  Tex.  lis.  See  Cent.  Dig. 
kept  on  the  premises  and  used  In  in-  vol.  28,  cols.  1796-1T99,  1  1028. 
■ured's  business,  the  keeping  of  the  831.  Issuance  of  the  policy  with 
gasoUne  did  not  Invalidate  the  policy.  notice  of  Insured's  Intention  to  take 
— Oklahoma  Fire  Ina.  Co.  v.  HcKey,  out  other  Insurance  is  not  a  waiver 
1*1  8.  W.  440.  28  Cent,  Dig.  Insurance,  of  a  stipulation  against  other  inaur- 
II  1028-1011.  ance.— Orient   Ina.   Co.   v.   Prather,   02 


e  a  fire  policy  la  delivered      8.  W.  89.     26  Tex.  Civ.  App.   416. 
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that  a  clear-space  clause  therein  is  being  violated  waives  such  pro- 
vision only  to  the  extent  of  allowing  the  insured  a  reasonable  time 
in  which  to  remove  the  lumber."4 

Failure  to  Assert  Forfeiture  or  Cancel  Policy. — When  an  insurer 
ascertains  that  its  agent  at  the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured  it  is  its  duty  to  cancel  the  policy  promptly 
if  it  desires  to  avoid  it."0 

Demand,  Acceptance,  or  Retention  of  Premiums. — When  a  policy 
stipulates  for  a  forfeiture  for  non-payment  of  premiums  a  demand 
for  and  payment  of  such  premium  constitutes  a  waiver  of  such 
forfeiture.***  It  is  otherwise  however,  when  the  policy  in  addition 
provides  that  upon  default  in  any  installment  the  insurance  shall 
cease  and  the  installment  shall  be  considered  as  earned.8**  A  mere 
demand  for  the  payment  of  a  past  due  premium,  without  its  pay- 
ment, is  not  sufficient  to  reinstate  a  policy  which  is  forfeited."* 


6SS.  Where  an  Insurer  Issues  a 
poller  and  accepts  premiums  thereon 
with  knowledge  of  facts  that  consti- 
tute a  violation  of  a  provision  In  the 
policy  and  would  make  the  name  void 
when  Issued,  such  Insurer  bas  waived 
the  provision  violated. — Hartford  Plro 
Ins.  Co.  v.  Post,  *2  a.  W.  140.  26  Ten. 
Civ.  A  pp.   4  28. 

•33.  Where  a  policy  provides  that 
a  clear  space  of  100  feet  shall  be  kept 
between  Insured  lumber  and  a  dry 
kiln,  the  Issuance  of  a  policy  with 
knowledge  that  the  lumber  was  within 
less  than  100  feet  of  the  dry  kiln 
waives  such  provision  only  to  the  en- 
ten!  of  allowing  assured  a  reasonable 
time  in  which  to  remove  the  lumber. 
— Hartford  Fire  Ins.  Co.  v.  Post.  62 
S.   W.    HO,   26   Tex.   Civ.   App.   428. 

834.  A  condition  against  incum- 
brances is  waived  by  the  company's 
delivering  the  policy  with  knowledge 
of  the  Incumbrance.— Qermnn  Ins.  Co. 
v.  Everett,  46  8.  W.  96,  18  Tex.  Civ. 
App.   614. 

836.  Issuance  of  Insurance  policy 
on  application  containing  the  question: 
"Incumbrance  or  Indebtedness.  I.  Is 
there  any  on  the  above-described  prop- 
erty? •  •  •  If  so,  (1)  on  what: 
(2)  to  whom;  (!)  In  what  amount;  (4) 
when  due?"  answered  merely,  "Owe  H. 
I860;  •  •  •  one-half  due  this  year, 
one-half  due  next  year," — Is  a  waiver 
□f  omission  In  the  application  to  Con- 
tain a  specific  answer  as  to  the  ques- 
tion of  "incumbrances."  the  Inquiry 
answered  appearing  to  relate  to  gen- 
era) indebtedness. — Phoenix  Assur.  Co. 
of  London  v.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  4»  S.  W.  271. 

•38.  An  Insurance  company,  which 
has  delivered  a  policy  of  Insurance 
with  full  knowledge  that  the  insured 
property  Is  mortgaged.  Is  estopped 
to  set  up  the  mortgage  In  avoidance 
of  the  policy. — Phoenix  Ins.  Co.  V. 
Ward    (Tex.  Civ.  App.)   26  S.W.   768. 


•37.  In  an  action  on  an  Insurance 
policy,  the  company  cannot  claim  a 
forfeiture  under  a  condition  that  the 
policy  should  be  void  if  the  Insured 
premises  were  mortgaged,  or  other- 
wise incumbered,  where  the  agent  ef- 
fected the  Insurance  with  knowledge 
of  a  vendor's  lien  on  the  premises.— 
Hartford  Fire  Ina.  Co.  v.  Josey,  26  S 
W.   686.      6   Tex.   Civ.  App.   260. 


838.  An  Insurance  company  la 
estopped  to  claim  that  a  policy  la 
avoided  by  breach  of  a  condition  there- 
in that  no  other  insurance  shall  be 
obtained  on  the  property  without  the 
company's  consent.  If  the  agent  who 
Issued  the  policy  Is  notified  by  the 
Insured  of  his  intention  to  take  out 
further  Insurance,  and  falls  to  object 
thereto. — Hartford  Fire  Ins.  Co.  v. 
McL*more.    26    S.   W.   928. 

838.  The  fact  that  an  insurance 
agent,  without  authority  to  waive  the 
condition  of  the  policy  requiring-  a 
true  statement  of  the  assured's  Inter- 
est In  the  Insured  property,  was  noti- 
fied at  the  execution  of  the  contract 
that  the  assured's  Interest  was  other 
than  expressed  in  the  policy,  does  not 
preclude  the  company  from  setting  up 
a  forfeiture  of  the  policy  for  breach 
of  said  condition. — Westchester  Fire 
Ins  Co.  v.  Wagner  (Tex.  Civ  App.)  SO 
a   W.   959. 


to  OuceL  or  Baaoliul  Tolloy.  (■**  88 
Cent.  Dig.  Inniuce,  H  1087,  1038.) 
•40.    Where    the  .  insurer   in    a    Are 

policy  ascertained  that  Its  agent  at 
the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured,  if  It  desired 
to  avoid  the  policy.  It  was  its  duty 
to  manifest  such  Intention  promptly. 
— German  Ins.  Co.  v.  Gtiibs.  Wilson  & 
Company.  12  S.  W.  1068,  rehearing 
denied  96  S.  W.  760.  See  28  Cent  Dig. 
Insurance,  I  1038. 
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Where  the  insurer  receives  the  premium  with  knowledge  of  the  true 
state  of  the  title  of  the  property  it  is  estopped  -from  urging  the 
defense  that  the  interest  of  the  insured  was  other  than  entire,  un- 
conditional and  sole."7  The  fact  that  the  agent  of  insurer  made 
demand  for  the  premium  and  threatened  suit  would  not  constitute 
a  waiver  of  the  forfeiture  especially  where  it  appeared  that  the 
agent  did  not  have  authority  to  make  contracts  of  insurance."* 
After  acceptance  of  a  premium  by  the  insurer  with  knowledge  that 
the  policy  issued  to  one  partner  is  in  fact  partnership  property, 
it  is  estopped  to  deny  the  validity  of  the  policy  on  the  ground  of 
misrepresentation  as  to  ownership."1  Where  an  agent  was  in- 
structed to  cancel  a  vacancy  permit  upon  expiration  and  a  loss 
occurred  afterwards  the  insurer  did  not,  by  accepting  the  premiums 
after  loss,  without  knowledge  of  the  fact  that  the  building  was 
vacant  at  the  time  of  loss,  waive  the  condition  againBt  vacancy."* 
(For  facts  waiving  forfeiture  by  insurer's  failure  to  cancel  a  pol- 
icy and  return  the  unearned  premium,  in  view  of  certain  knowl- 
edge, see  Ann.  642.) 

Consent  to  Assignment  of  Policy. — Where  the  insurer  consented 


3M — Damud,    Aocaptanoa, 
tlon    of    Frustums    or    Ai 
<Sm  S8  Cant.  Dlf.  Inniuoi,  SflMl- 
1056,    1068-1670.) 

641.  Where  an  insurance  company, 
vhoae  agent  Is  aware  that  property 
covered  by  the  policy  Issued  to  one 
partner  Is  In  fact  partnership  property, 
receives  a  premium  on  the  policy.  It 
Is  estopped  to  deny  Its  validity  on  the 
ground  of  misrepresentation  as  to 
ownership.— Continental  Flrfi  Ins.  Co. 
T.  Cummlnga,  78  8.  W.  STB,  Judgment 
reversed  Continental  Ins.  Co.  v.  Same 
(1904)    81    8.   W.    TOB,    OS   Tex.    116. 

MS.  The  Insurer's  failure  to  cancel 
a  policy  and  return  the  unearned 
premium  held,  in  view  of  certain 
knowledge,  to  waive  forfeiture  of  the 
policy. — Hamilton  v.  fireman's  Fund 
Ins.  Co.,  177  S.  W.  17S. 

•43.  Where  a  policy  of  Are  Insur- 
ance provided  that  the  company  should 
not  be  liable  for  any  lose  or  damage 
under  the  policy  If  default  should  be 
made  In  the  payment  of  any  premium. 
and  that  the  policy  should  be  void 
If  the  assured  should  neglect  to  pay 
the  premium,  held,  that  the  fact  that 
an  agent  of  the  company  made  demand 
for  the  premium  after  default  by  the 
Insured,  and  threatened  to  sue  for  It 
If  It  were  not  paid  by  a  certain  day. 
did  not  constitute  a  waiver  of  the  for- 
feiture, so  as  to  make  the  company 
liable  for  a  subsequent  loss;  especially 
aa  It  appeared  that  the  agent  who  acted 
In  the  matter  had  authority  to  receive 
applications,  and  to  collect  premiums 
oniy,  and  not  to  make  contracts  of  In- 
surance.— Cohan  v.  Continental  Fire 
Ins.  Co..  Saw.  196. 


644.  Where  a  policy  of  Insurance 
provides  for  a  forfeiture  upon  failure 
to  pay  premiums  which  are  to  fall 
due,  but  does  not  stipulate  that  upon 
such  failure  the  overdue  premium  shall 
be  considered  as  earned,  a  demand  and 
payment  of  such  premium  constitutes 
a  waiver  of  the  forfeiture.  But  such 
Is  not  the  case  when  the  policy  pro- 
vides that,  upon  default  In  any  Install- 
ment, the  Insurance  shall  ces.se,  and 
the  Installment  be  considered  as  earn- 
ed; for  then  the  insurer  has  the  right 
to  the  premium,  although  the  insur- 
ance is  forfeited,  and  hence  demand 
and  payment  of  the  premium  is  no 
r. — Cohen     v.     Continental     Fire 


i,  Co., 


.   29fl. 


Where  the  agent  was  Instruct- 
ea  to  cancel  a  vacancy  permit  as  soon 
as  It  expired,  and  a  loss  occurred  after 
the  expiration  thereof,  the  company 
did  not,  by  accepting  premiums  after 
loss,    without   knowledge   of   the   fact 


that  the  building  was  vacant  at  the 
time  of  loss,  waive  the  oonditloi 
against  vacancy. — Me  Lear  v  v.  Orlen 
Ins.  Co..  32  S.  W.    E81. 

646.     A    mere    demand    for    the   pay 

Its  payment.  Is  not  sufficient  to  re 
instate  a  policy  which  Is  forfeited.— 
Cchen    et   al.    v.    Continental    Fire    Ins 


denying  the  right  of  plaintiff  to  re- 
cover on  the  ground  that  the  Interest 
of  assured  was  other  than  entire,  un- 
conditional and  sole. — Liverpool  &  L.  & 
G    Ins.  Co.  v.  Ende,  66  Tex.  I" 
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to  the  transfer  of  the  property  insured  and  to  an  assignment  of 
the  policy,  a  breach  of  condition  by  the  original  holder  was  no 
defense  to  an  action  by  the  transferee  for  a  loss  occurring  after 
the  transfer."**  Though  a  policy  had  become  void  by  conveyance 
of  the  insured  property,  it  becomes  valid  on  the  insurer's  giving 
consent  to  transfer  of  the  policy  to  even  a  remote  grantee  of  in- 
sured.*" 

Requiring,  Accepting  or  Retaining  Proofs  of  Loss. — Where  an  in- 
sured refused  to  sign  an  agreement  that  the  insurer  waived  no 
'  rights  in  investigating  the  loss  and  the  adjuster  proceeded  to  ad- 
just the  loss,  stating  that  he  did  not  waive  any  condition,  although 
he  knew  the  policy  had  been  forfeited,  requiring  the  insured  to 
make  a  list  of  the  damaged  property  and  the  Insured  employed 
lawyers  to  make  out  his  proofs  of  loss,  the  forfeiture  was  waived.*" 
Where  the  proofs  of  loss  expressly  stipulate  that  the  furnishing  of 
such  proofs  of  loss  blanks  and  the  making  them  up  by  the  adjuster 
is  not  a  waiver  of  any  rights  of  the  company  fhe  preparation  of 
such  proofs  of  loss  by  the  insured  at  the  instance  of  the  insurer 
does  not  waive  a  breach  of  condition  of  the  policy.*"  In  the  same 
way,  where  the  policy  provides  that  the  insurer,  by  demanding  an 
appraisal,  should  not  be  held  to  waive  any  forfeiture,  the  entering 
into  such  an  appraisal  did  not  constitute  a  waiver  of  a  forfeiture.*'* 
Under  a  policy  requiring  the  insured  to  submit  to  an  examination 

ceeded  to  adjust  the  loss.  He  required 
I neu red  to  make  a  list  of  destroyed 
property,  etc..  and  went  away  without 
having  claimed  a  forfeiture,  and  In- 
sured went  to  the  expense  of  employ- 
ing lawyers  to  make  out  hie  proofs  of 
lose.  Held,  that  the  forfeiture  was 
waived. — German- American  Ine.  Co.  v. 
Evants,  61  8.  W.  SSS,  25  Tex.  Civ. 
App.  300,  writ  of  error  dismissed  01 
8.  W.  41T.  94  Tex.  490. 

SSI.  A  Ore  Insurance  company  did 
not  waive  Insured's  breach  of  a  con- 
dition in  the  policy  by  causing  hlni 
to  have  proofs  of  loss  prepared,  where 
the  proofs  of  loss  expressly  stipulated 
that  "the  furnishing  of  this  proof  of 
toss  blank  to  the  assured,  or  making 
up  proofs  by  an  adjuster,  •  •  •  Is 
not  a  waiver  of  any  rights  of  said 
company." — Curiae  v.  Texas  Home  Fire 
Ins.  Co.,  73  S.  W.  Sit.  980. 

eSS.  Where  an  Insurance  policy  pro- 
vided that  the  Insurer,  by  demanding 
an  appraisal,  should  not  be  hold  to 
waive  any  forfeiture,  and,  to  deter- 
mine the  loss,  an  appraisement  was 
made,  under  an  agreement  that  it 
should  not  constitute  a  waiver  of  in- 
surer's right  to  claim  a  forfeiture. — 
the  question  of  the  tatter's  liability 
being  reserved  for  settlement  by  the 
courts, — the  entering  Into  such  an  ap- 
praisement did  not  constitute  a  waiver 
of  a  forfeiture. — City  Drug  Store  v, 
Scottish  Onion  A  National  Ins.  Co..  44 


6*8.  Where  an  Insurance  company 
consented  to  the  transfer  of  the  prop- 
erty insured,  and  to  an  assignment  of 
the  policy,  a  breach  of  condition  by 
the  original  holder  was  no  defense  to 
an  action  by  the  transferee  for  a  loss 
occurring    after    the    transfer. — Home 

649.  Though  a  policy  has  become 
void  by  conveyance  of  the  Insured 
property,  it  becomes  valid  on  the  com- 
pany's giving  consent  to  transfer  of 
the  policy  to  a  remote  grantee  of  in- 
sured, though  It  merely  had  knowledge 
that  title  had  vested  in  such  grantee, 
and  did  not  have  knowledge  of  the 
intermediate  conveyances;  and  it  is 
Immaterial  that  the  consent  Is  In 
terms  to  the  transfer  of  Insured's  In- 
terest In  the  policy. — North  British  & 
Mercantile  Ins.  Co.  v.  Ounter,  SB  S. 
W.   715.      12   Tex.  Civ.   App.    698. 

388— Ktequirfng,    Aooeptlnf    or    Xatsln- 
Ing-   Proofs    of   kiss.     (Ih    98    Cent. 
Sir.  InsnraBes,  |f  1071-1077.) 
800.     An  -Insurance    adjuster    knew 

that  the  policy  had  been   forfeited  by 

breach    of    a    condition    therein,    and. 

Insured    having    refused    to    sign    an 

waived  no  rights  by  Investigating  the 
loss,  the  adjuster  then  stated  that  he 
did  not  waive  any  conditions,  but  pro- 


.   21. 
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at  any  time  the  insurer  wished,  without  waiving  any  forfeiture, 
such  an  examination,  when  the  insurer  had  knowledge  of  a  for- 
feiture, will  not  constitute  a  waiver  thereof.""  However,  a  later 
decision  holds  to  the  contrary.*** 

Participation  in  Adjustment  of  Loss. — An  adjuster  who,  at  the 
request  of  the  insured  and  under  an  express  agreement  that  he 
should  not  thereby  waive  a  breach  of  an  "iron-safe  clause,"  requir- 
ing the  production  of  an  inventory,  made  an  examination  and  es- 
timate of  the  loss,  did  not,  by  requiring  the  procurement  of  dupli- 
cate invoices  at  insured's  expense,  waive  such  clause.* A  for- 
feiture is  waived  if  the  insurer,  with  knowledge  of  the  breach, 
causes  the  insured  to  be  examined  under  oath  pursuant  to  a  clause 
under  a  policy.887  "Where  an  adjuster  knew  facta  justifying  a  for- 
feiture but  did  not  claim  it  and  told  the  insured  to  go  ahead  and 
get  up  his  proofs  of  loss,  and  the  company  later  advised  the  in- 
sured that  his  proofs  of  loss  were  insufficient  but  did  not  point 
out  the  insufficiency,  there  was  a  waiver  of  the  right  of  forfeiture.*** 

RISKS  AND  CAUSES  OF  LOSS 

Marine  Bisks  in  General. — A  policy  of 'marine  insurance  upon  a 
vessel  while  in  the  waters  of  the  Mexican  Gulf  was  held  in  force 
where  the  vessel  was  in  a  river  where  the  Gulf  tide  ebbed  and 
flowed.**1  As  a  general  rule,  the  statements  of  experienced  per- 
sons as  to  how  the  business  in  question  had  been  carried  on  for  a 

SS3.    Where  an  insurance  policy  re-  Into  the  loss  should  "not  be  taken  as 

quired  Insured  to  submit  to  an  exam-  any  waiver   of   any   defense   the   com- 

I nation    under    oath    at    any    time    the  p antes    may    have    by    reason    of    the 

insurer     wished,     which     examination  breach    of   warranty   as    contained   In 

should  not  be  held  a  waiver  of  any  for-  the  Iron-safe  clause,  we  having  lost  our 

felture.    such    an    examination    when  detailed  inventory."  there  was  evidence 

the   Insurer*  bad   knowledge   of   a   for-  from    which    the   Jury    might    Infer   a 

felture    will    not    constitute    a    waiver  waiver  of   the  requirement   to   produce 

thereof.— City    Drug-    Store   v.    Scottish  the    books   other  than    the  detailed   in- 

Unlon  A  National  Ins.  Co.,  44  S.  W.  21.  ventory,    particularly    as    the    adjuster. 

OB4.  An  insurance  company  waives  after  making  an  estimate  of  the  loss. 
Its  right  to  Insist  on  a  forfeiture  for  pursuant  to  said  agreement,  applied 
misrepresentations  In  the  application  to  plaintiffs,  to  whom  the  policies  had 
as  to  the  Incumbrances  on  the  prop-  been  assigned,  for  duplicate  Invoices 
srty,  where,  after  knowledge  thereof,  of  purchases  of  goods. — Roberts.  Wil- 
li demands  an  examination  of,  and  ex-  Us  &  Taylor  Co.  v.  Sun  Mut.  Ins.  Co. 
amines,  Insured  touching  the  fire  and  85  S.  W.  955;  Same  v.  Lancashire  Ins. 
loss  thereby,  as  provided  by  the  policy.  Co..   Id. 

though   the   policy   provides   that   for-  SM.     The    Insured    disclosed    to    the 

felture    thereof    shall    not    be    waived  adjuster   facts   Justifying   a   forfeiture, 

by    any    examination    therein    provided  but  the  adjuster  made  no  claim  of  for- 

for. — Phoenix    Assur.    Co.     of    London  felture,    telling    the   Insured   to   get   up 

v.     Hunger    Improved    Cotton     Macb.  his  bills  and  proofs  of  loss.    In  a  sub- 

Mfg.  Co..  43  s.  W.  271.  sequent  letter  this  was  repeated,  with 
a   qualification    that    the    company.    In 

3t7 — PartioinattBg     In    Adjustment    of  making  the  suggestion,  did  not  intend 

loss     (■**   BS  Cent.   Dig-.  Xnsmaaos,  to    waive    any   of    its    rights.      The    In- 


||   1078-108*.)  sured    forwarded    to    the    compani 

proofs  of  loss.     After  some  delay  the 

668.  Where  an  adjuster,  after  learn-  company  advised  the  Insured  that  his 
ing  of  the  destruction  of  the  insured's  proofs  were  Insufficient,  but  did  not 
itemized  inventory,  ledger,  and  scratch  point  out  the  deficiency.  Held,  that 
book,   refused    to  proceed   with   the   In-       there  was  a  waiver  of  the  right  of  for- 


veatigatlon   of   the   loss   until   the   In-       felture. — Georgia    Home 
sured  agreed  that  further  examination      Morlarty,  3T   S.  W.  628. 
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series  of  years  are  admissible  as  tending  to  show  the  usage  and 
custom  of  the  trade/*1  So  to  establish  the  liability  of  underwriters 
it  is  not  necessary  to  show  a  custom  among  such  underwriters  to 
pay  losses  on  goods  carried  ou  deck."*1  It  is  held  that  if  from  the 
nature  of  certain  articles  of  freight  they  can  only  be  carried  on 
deck  it  is  a  condition  that  they  shall  be  so  carried.'*0 

Perils  of  the  Sea. — Where  a  watchman  negligently  fails  to  close 
the  sea  valve  thereby  causing  the  vessel  to  tip  over  and  founder 
there  can  be  no  recovery  under  a  policy  insuring  a  vessel  against 
the  adventures  and  perils  of  the  sea.'"*  In  an  action  defended  on 
the  ground  that  certain  freight  was  carried  on  deck  and  as  a  re- 
sult lost,  thereby  releasing  the  insurer  from  liability,  the  general 
rule  was  laid  down  by  the  Supreme  Court  in  a  very  early  case  that 
a  policy  on  property  in  general  terms  "laden  or  to  be  laden  on 
board,"  would  not  cover  property  laden  on  deck;  but  if  the  prop- 


•87.  Forfeiture  for  noncompliance 
with  conditions  la  waived  If  the  com- 
pany, with  knowledge  of  the  breach. 
causes  the  Insured  to  be  examined 
under  oath  pursuant  to  a  clauAe  In  the 
policy. — Georgia  Home  Ins.  Co.  v. 
O'Neal,   38   S.   W.   «. 

eSB.  An  Insurance  adjuster,  who,  at 
request  of  Insured,  and  under  an  ex- 
press agreement  that  he  should  not 
thereby  waive  a  breach  of  an  "Iron- 
safe  elauae."  requiring  the  production 
of  an  Inventory,  made  an   examination 


i.  did  r 


quiring  the  procurement  of  duplicate 
Invoices  at  Insured's  expense,  waive 
«ucb  clause— Roberts,  Willis  A  Taylor 
Co  v.  Sun  Mut.  Ins.  Co.,  48  S.  W.  559, 
19  Tex.  Civ.  App.  838. 

est.  The  right  to  claim  a  forfeiture 
of  a  lire  policy  because  of  noncompli- 
ance with  the  Iron -safe  clause  Is 
waived,  the  Insurer's  adjuster,  on 
whom  it  had  conferred  full  authority 
to  represent  It  In  the  Investigation  and 
adjustment  Of  the  Ions,  having  sub- 
jected Insured  to  an  examination  under 
oath  as  authorised  by  the  policy,  caus- 
ing his  trouble  and  expense,  after  full 
knowledge  by  the  adjuster  of  the  facts 
on  which  the  right  of  forfeiture  could 
be  based,  though  the  policy  provided 
that  no  one  but  the  president  or 
secretary  of  the  Insurer  had  any  au- 
thority to  waive  or  modify  any  of  Its 
conditions,  or  to  revive  it  where  It 
has  become  void  for  violation  of  any 
of  Its  conditions. — American  Cent.  Ins. 
Co.  v.  Nunn.  7B  S.  W.  88,  reversed.  82 
8.  W.  487.  See  Cent.  Dig.  vol.  28.  cols. 
IS68-186S,    It    1078-1082. 


ka  in  QauexeJ.  (In  as 
Cent.  Dig.  msaraaos,  ||  1060-10*0, 
IMS,  11 03-1106.) 


If  from  the  nature  of  artk 
in  be  carried  only  on  deck, 
is  a  condition  that  they  shall  be 
carried. — Orient  Mut.  Ins.  Co.  (  — 
mershofter's    Sons.    58   Tex.    234. 

it  experienced  pel 


tlicy  < 


i   to-h 


i  had  t 


i  In 


n  for 

lie    as    tending 
custom  of  the 
trade. — Orient  Mut.  Ins.  Co.  v.  Reymer- 
shoITer's  Sons.  SB  Tex.  234. 

SM.  To  establish  the  liability  of  un- 
derwriters It  was  not  necessary  to 
show  a  custom  among  such  under- 
writers to  pay  losses  on  goods  carried 


on  deck. — Orient  Mut.  Ins.  Co.  v.  Rey- 

mersh  offer's  Sons,  68  Tex.  2; 

803.     A   policy   of   marine 

insurance 

upon  a  vessel  while  in   the 

waters   of 

the  Mexican  gulf  held  In  fa 

rce,  where 

the    vessel    was    In    a   river 

gulf    tide    ebbed    and     flowi 

id.— Man  n- 

helm  Ina.  Co.  v.  Charles  Cls 

.rke  &  Co., 

167  S.  W.  281.     28  Cent.  Dig. 

Insurance, 

It   1088-1105. 

403— l*erUa  of  the   Sea.     <.—•  98  Cent. 

Dlf.  numranoa,   |  1W1.) 

604.  There  can  be  no  recovery,  un- 
der a  policy  insuring  a  vessel  against 
the  adventures  and  perils  of  the  sea, 
for  the  sinking  of  the  vessel  caused 
by  the  negligence  of  the  watchman  in 
falling  to  close  the  sea  valve,  which 
caused  It  to  tip  over,  or  to  tip  so  far 
that  water  ran  In  from  the  top  and 
foundered  It. — Mannheim  Ins.  Co.  v. 
Charles  Clark  &  Co.,  157  S.  W.  281. 
2S  Cent.   Dig.  Insurance.   II   1088-1105. 
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erty  or  goods  are  named,  and  are  such  as  are  usually  laden  upon 
deck,  either  from  necessity,  safety  or  convenience,  this  will  be 
presumed  to  have  been  known  to  such  persons  as  are  doing  an  in- 
surance business  in  that  trade,  to  have  been  contemplated  by  them 
and  hence  binding  on  them."" 


EXTENT  OF  LOSS  AND  LIABILITY  OF 
LNSUREB 

Policy  Shall  Be  Considered  a  Liquidated  Demand — Statutory  Reg- 
ulations.— A  fire  insurance  policy  in  case  of  a  total  loss  by  fire  of 
property  insured  is  held  to  be  a  liquidated  demand  against  the  com- 
pany for  the  full  amount  of  such  policy  but  this  provision  does  not 
apply  to  personal  property.     {Art.  4874,  Rev.  St.  1914.) 

Total  Loss — (1)  What  Constitutes. — In  general,  a  building  is 
totally  destroyed  when  it  ceases  to  be,  within  the  meaning  of  the 
law,  a  building,  and  when  it  loses  its  specific  character  as  a  build- 
hog.***  •"  A  total  loss  does  not  mean  an  absolute  extinction."2  The 
question  is  not  whether  all  the  parts  and  materials  composing  the 
building  are  absolutely  or  physically  destroyed,  but  whether,  after 
the  fire,  the  thing  insured  still  exists  as  a  building.882  Although 
a  large  portion  of  the  four  walls  are  left  standing,  still  if  the 
building  has  lost  its  identity  and  specific  character  as  a  building 
the  property  is  totally  destroyed  within  the  meaning  of  the  policy.881 
*'3  However,  as  long  as  there  is  a  remnant  of  the  structure  stand- 
ing which  is  reasonably  adapted  for  use  as  a  basis  on  which  to  re- 
store the  building  to  its  original  condition,  it  has  been  held  that 
the  loss  was  not  total.818  But  -where  the  remnant  is  inconsiderable 
compared  with  the  part  entirely  destroyed  and  does  not  .constitute 
a  sufficient  basis  to  restore  the  burned  building  the  loss  is  total.87* 
Where  a  city  ordinance  forbids  the  repair  of  any  wooden  building 
within  the  fire  limits  destroyed  by  fire  to  the  extent  of  one-third  of 
its  value,  a  building  within  such  limits  injured  to  that  extent  is 

•SB.  An  Insurance  company  was  and  hence  binding  on  them.— Orient 
sued  for  the  value  of  eighty  barrels  Mut.  Ins.  Co.  v.  ReymershofTer'a  Bona, 
of  honey  Insured  by  them,  said  honey  56  Tex.  284. 
being  lost  In  a  storm  at  sea.  defend- 
ants claim  Ins  that  the  honey  was  car- 
ried on  deck  thereby  releasing  them 
from   liability.     The  general   rule  was 

on    board."    would    not    cover    property  SSS.     Where  a  building  Is  ho  Injured 


49a — Total    Loss.     (See    SB    Cent.    Dig-. 


i  upon  deck;  but  If  the  property  by  tire  as  to  lose  Its  specific  c 
or  goods  are  named,  and  are  such  as  as  a  building,  It  Is  a  total  loss,  within 
are  usually  laden  upon  deck,  either  the  terms  of  an  Insurance  policy,  not- 
front  necessity,  safety  or  convenience  withstanding  the  fact  that  some  of 
this  will  be  presumed  to  have  been  the  walls  are  standing  and  some  of 
known  to  such  persons  as  are  doing  the  material  Is  not  destroyed. — Ham 
an   insurance   business   In    that   trade,  burg-Bremen  Fire  Ins.  Co.  v.  Qarllng- 


i    contemplated   by    them      ton,   18   S.  W.   33't,   66   Tex 
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a  total  loss.***  •■*  In  a  case  where  a  building  which  had  been  in- 
jured by  fire,  was  insured  as  a  building  and  later  totally  destroyed 
it  waa  held  that  in  the  absence  of  fraud  in  procuring  the  policy  it 
was  a  building  at  the  time  the  policy  issued  and  the  fact  that  the 
total  loss  occurred  from  both  fires  could  not  affect  the  liability  of 
the  insurer.8**  It  is  erroneous  to  charge  that  if  a  building  could 
be  repaired  at  one-half  of  its  original  cost  and  thereby  made  as 
good  as  it  was  before  the  fire,  the  loss  is  not  total  as  a  building 
totally  destroyed  might  be  replaced  for  half  of  what  it  cost."1 

(2)    Effect  of  Statutory  Regulation.— The  evident  intent  of  the 
statute  in  declaring  a  policy  in  case  of  a  total  loss  to  be  a  liqui- 


607.  Where  a  city  ordinance  forbids 
the  repair  or  rebuilding  of  any  wooden 
building-  within  the  Are  limits,  de- 
stroyed by  Are  to  the  extent  of  one 
third  of  Its  value,  a  building:  within 
the  fire  limits  Injured  to  that  extent 
Is  a  total  loss,  within  the  terms  of  an 
Insurance  policy. — Ham  burg- -Bremen 
Fire  Ins.  Co.  v.  Darlington,  18  S.  W. 
337.  66  Tex.   103. 

•88.  Under  Sayles1  Civil  St.  Art 
2971,  providing  that  a  lire  insurance 
policy  In  case  of  a  total  loan  shall 
be  liquidated  demand  against  the  com- 
pany for  the  full  amount  thereof,  ex- 
cept In  case  of  personal  property,  a 
clause  In  a  policy  on  a  house  allowing' 
the  company.  If  the  house  Is  burned. 
to  rebuild,  is  void  In  case  of  a  total 
loss.— Phoenix  Insurance  Co.  v.  Levy, 
33  S.  W.  993;  12  Tex.  Civ.  App.  45; 
Id.  33  S.  W.  BIS;  Orient  Ins.  Co.  v. 
Same,  Id,  995;  Merchants  Ins.  Co. 
v.  Same.  Id.  996;  Fire  Ass'n  of  Phil- 
adelphia v.  Brown,  Id.  9S7. 

088a.  A  brick  building  was  a  total 
loss,  in  contemplation  of  Rev.  St.  Art. 
30£9,  making  a  fire  insurance  company 
liable  for  the  full  amount  Of  the  policy 
In  case  of  a  total  loss,  when  three  of 
the  walls  were  entirely  destroyed  by 
fire,  and  none  of  the  Joists,  floor,  and 
window  sills  were  lett.  though  a  por- 
tion of  the  fourth  wall  was  used  in 
erecting  a  new  building,  against  the 
protest  of  the  architect,  who  condemn- 
ed the  wall  as  unfit  for  use. — American 
Cent.  Ins.  Co.  v.  Murphy,  61  S.  W. 
956. 

88S.  Under  Rev.  St.  Art.  2971,  mak- 
ing the  amount  of  an  Insurance  policy 
a  liquidated  demand  against  the  In- 
surer In  case  of  the  total  loss  of  the 
property,  where  a  petition  on  a  policy 
alleged  a  total  loss,  a  claim  In  the 
answer  of  the  right  to  repair  under  Its 
terms  Is  not  a  defense,  and  was  prop- 
erly stricken  out. — Insurance  Co.  v. 
Levy  <1B96>  33  8.  W.  9B2,  13  Tex.  Civ. 
App.  45.  followed.  Royal  Ins.  Co.  v. 
Mclnivre,    34    6.   W.    BBS. 

670.  The  total  loss  of  a  building  un- 
der Rev.  St.  Art.  3971,  does  not  mean 
the  entire  destruction  ot  Its  materials, 
but    that    the    building    has    lost    Its 


house;  and.  In  an  action  to  recover 
from  an  Insurance  company  for  a 
total  loss,  evidence  that,  by  the  use 
of  the  materials  remaining,  the  build- 
ing could  be  reconstructed  for  less  than 
the  amount  of  the  policy,  to  authorise 
the  company  to  rebuild,  la  inadmissible. 
—Royal  Ins.  Co.  v.  Mclntyre,  S4  S. 
W.    669. 

871.  It  waa  proper  to  refuse  to 
charge  that  If  the  building  could  have 
been  repaired  for  50  per  cent,  of  its 
original  cost,  and  thereby~made  as 
good  as  It  was  before  the  fire,  the  loss 
waa  not  total,  alnce  a  building  totally 
destroyed  might  be  replaced  for  50 
per  cent,  of  Its  coat. — Commercial  Un- 
ion Assur.  Co.  of  London  v.  Meyer 
29   S.   W.   93. 

879.  Where  there  was  evidence  that 
the  building  was  almost  completely 
destroyed  by  lire.  It  was  proper  to 
charge  that.  If  the  building  was  so  in- 
jured as  to  lose  Its  Identity  and  spe- 
cific character  as  a  building,  the  loss 
was  total. — Commercial  Union  Assur. 
Co,  of  London  v.  Meyer,  89  S.  W.  91. 


878.     Ther 


1    lot 


.    672. 


Intyre,    37 


condition  In  which 
■Royal  Ins. 
1063,   36   L. 


874.  In  case  of  the  total  loss  of  a 
building,  an  Insurer  cannot  offset 
against  the  amount  due  on  Its  policy 
the  value  of  materials  remaining  un- 
destroyed,  In  the  absence  of  allegation 
and  proof  that  the  Insured  has  con- 
verted such  materials  to  his  own  use. 
— Royal  Ins.  Co.  v.  Mclntyre,  34  8. 
W.   «69.      Reversed.   37   S.   W.   1068. 

878.  Rev.  St.  1879.  Art.  3971,  pro- 
viding that  a  (Ire  Insurance  policy,  In 
case  of  a  total  loss,  shall  be  a  liqui- 
dated demand  for  the  full  amount  ex- 
cept In  the  case  of  personal  property, 
applies  to  a  house  erected  by  the 
owner  on  leased  land.— Orient  Ins.  Co. 
v.  Parlln  &  Orendorff  Co.,  38  8.  W,   (9. 
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dated  demand  against  the  insurer  for  the  foil  amount  of  such 
policy,  is  to  make  all  policies  on  real  property  in  case  of  total 
loss, 'valued  policies.481  So  a  stipulation  for  partial  indemnity  in 
case  additional  policies  are  taken  out  in  other  companies  does  not 
change  the  insurer's  liability  to  pay  the  full  amount  named  in  the 
policy."1  And  a  clause  allowing  the  insurer  to  rebuild  in  case  of 
total  loss  is  void."88  So  a  claim  in  an  answer  of  the  right  to  repair 
under  the  terms  of  the  policy  is  not  a  defense  under  the  statute, 
where  the  petition  alleges  a  total  loss.080  In  an  action  to  recover 
for  a  total  loss  evidence  that,  by  the  use  of  the  materials  remaining 
the  building  eould  be  reconstructed  for  less  than  the  amount  of 
the  policy,  to  authorize  the  insurer  to  rebuild,  is  inadmissible  under 
the  statute.870  Under  the  statute,  a  stipulation  that  the  insurer 
shall  be  liable  for  indemnity  only  and  that  the  amount  of  loss  shall 
be  fixed  by  appraisal  is  void  in  case  of  a  total  loss.*"  Neither,  in 
case  of  a  total  loss,  can  the  insurer  avoid  liability  by  showing  the 
insured  stated  an  excessive  valuation  in  the  proof  of  loss.8'7  The 
statute  (Art.  4874,  Rev.  St.  1914)  also  applies  to  a  house  erected 
by  the  owner  on  leased  land.1"  (For  fact  cases  showing  total  losses 
under  the  statute,  see  Ann.  668a,  679,  680.) 

Provisions  Making  Insured  a  Co-Insurer — Co-Insurance  Glauses — 
Statutory  Regulations. — All  provisions  in  policies  of  fire  insurance 
companies  requiring  the  insured  to  maintain  a  larger  amount  of 
insurance  than  that  expressed  in  the  policy  or  in  any  way  provid- 
ers. Under  Saylea'  Civ.  Bt.  Art.  •».  A  brick  building  la  a  total  loss, 
1171.  providing  that.  Where  Insured  within  the  above  statute,  where  three 
property  other  than  personalty  la  tot-  of  Its  walls  are  entirely  destroyed  by 
ally  destroyed  by  fire,  the  policy  shall  fire,  and  none  of  the  Joists,  floors,  or 
become  a  liquidated  demand  for  the  window  sills  are  left,  though  a  portion 
full  amount  thereof,  a  stipulation  In  Of  the  fourth  wall  was  used  In  the  con- 
a  policy  that  the  company  Issuing  It  structlon  of  a  new  building  on  the  site 
shall  be  liable  for  Indemnity  only,  of  the  old,  over  the  protest  of  the 
and  that  the  amount  of  the  loss  shall  ... 
In  all  cases  he  died  by  agreement  or 

appraisal,    Is    void   in    case    Of    a    total        Ins.  Co..  64  S.  W.   407. 
loss,— Continental    Ins.    Co.    v.    McCul-  «B0.     The    foundation    of    a   building 

loch,   29   S.  W.  874.  Is  not  within  the  contemplation  of  the 


Under  Rev.   St   1895. 


parlies   to  an   Insurance  contract, 
" i    the  >  question    of    Injury    to    1 


providing  that  a  (Ire  Insurance  policy,  fcundation  should  not  be  coneldered  by 

In  ewe  of  a  total    oss   shall  be  a  liqul-  the   Ju        ,      caching   a   conclusion    as 

dated  demand  against  the  company  for  lo    [otBl    l0BB._Mur8phv     v.     Amerlclln 

the  full  amount   thereof,   the  company  Central  Ins    Co      G1    3    W    407 

cannot    avoid   Its   liability    by    showing  M1-     The  evl^ent   lntent  of   the  Hta. 

that    the   a»»ured    stated    an    "<«»)ve  tute  t„  declaring  a  Are  insurance  pol- 

valuation  in  the  proof  of  loss. — German        Icv    ,       -aB         f         ...    , .„    wr   „ 

Ina.  Co.  v.  Jansen,  45  8.  W.  220,  18  T>»  ?y     -      C-Be-  oC    *- total 


„  , »-  liquidated    demand    against    the    eom- 

Clv.  App.  ISO.  pany  for  the  full  amo|lnt  of  Ula  po„cy 

678.  A  building  It  a  total  loss,  with-  was  to  make  all  policies  on  real  prop- 
In  Rev.  St.  Art.  JOBS,  rendering  lire  crty  in  case  of  total  loss,  valued  pol- 
losurance  companies  liable  for  the  full  Icles.  A  stipulation  for  partial  ln- 
amount  of  the  policy  In  case  of  total  delimits"  In  a  policy  In  case  additional 
loss,  where  the  remnant  la  inconalder-  policiea  were  taken  out  In  other  corn- 
able,  compared  with  the  part  entirely  panles,  with  the  consent  of  Insurer, 
destroyed,  and  does  not  constitute  a  does  not  change  the  defendant  tnsur- 
■umclent  basis  to  restore  the  burnt  er"s  liability  to  pay  the  full  sum  nam- 
building. — Murphy  v.  American  Cen-  ed  In  the  policy. — Queen  Ins.  Co.  v. 
tral  Ina.  Co.,  64  S,  W.   407.  Jefferson  Ice  Co.,  84  Tex.  578, 
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ing  that  the  insured  shall  be  liable  as  eo-insurer  with  the  company 
issuing  the  policy  for  any  part  of  the  loss  or  damage  are  null  and 
void  except  in  the  case  of  policies  written  on  cotton,  grain  or  other 
products  in  the  process  of  marketing,  shipping,  storing  or  manu- 
facture.    (Art.  4893,  Rev.  St.  1914.) 

Can  Law. — Under  Art.  4893  of  the  Revised  Civil  Statutes  a  pro- 
vision in  a  policy  on  personal  property  that  the  insurer  should  not 
be  liable  for  more  than  three-fourths  of  its  cash  value  at  the  time 
of  loss,  thereby  making  the  insured  a  co-insurer  was  held  void.*" 
Under  a  policy  containing  an  eighty  per  cent  co-insurance  clause 
the  insured  was  held  entitled  to  recover  that  per  cent  of  the  policy 
less  the  amount  of  his  premium  note,  expense  of  adjustment,  etc., 
with  interest.'** 

Value  of  Property  Destroyed. — "Where  the  policy  provides  that 
the  insurer  shall  not  be  liable  beyond  the  actual  cash  value  at  the 
time  of  loss,  not  to  exceed  the  cost  of  replacing  the  goods,  the 
measure  of  damages  is  what  it  would  cost  to  replace  them  from  the 
markets  where  Buch  goods  are  usually  manufactured  or  could  be 
purchased  within  a  reasonable  time.8"    Thirty  days  was  held  to  be 


63S.  A  building  1b  totally  destroyed 
when  It  ceases  to  be  within  the  mean- 
ing or  the  law.  a  building  and,  under 
the  laws  or  this  state,  In  such  case 
the  policy  evidences  a-  liquidated  de- 
mand against  the  Insurance  company 
for  the  full  amount  for  which  It  was 
Issued.  A  total  loss  does  uot  mean 
an  absolute  extinction.  The  question 
Is  not  whether  all  the  parts  and  ma- 
terials composing  the  building  are 
absolutely  or  physically  destroyed,  but 
whether,  after  the  lire,  the  thing  In- 
sured still  exists  as  a  building.  Al- 
though a  large  portion  of  the  four 
walls  were  left  standing,  still  If  the 
building  has  lost  Its  Identity  and 
specific  character  as  a  building  the 
property  Is  totally  destroyed  within 
the  meaning  of  the  policy, — Hamburg- 
Bremen  Ins.  Co.  v.  Oarllngton,  66  Tex. 
ID). 

683.  An  ordinance  prohibited  the  re- 
pair of  wooden  buildings  situated 
within  the  Are  limits,  which  had  been 
damaged  by  Are  to  the  extent  of  one- 
third  of  their  value.  An  Insured  build- 
ing having  been  partially  destroyed 
and  an  application  to  repair  It  having 
been  refused  by  the  city  council  In 
accordance  with  such  ordinance  It 
was  held  that  the  parties  having  con- 
tracted In  view  of  the  ordinance  the 
fire  must  be  deemed  the  proximate 
cause  of  the  loss,  and  the  loss  total. 
—Ham burg- Bremen  Fire  Ins.  Co,  v. 
G  Arlington,    ts   Tex,    103. 

6*4.  A  building  having  been  Injured 
by  Are,  was  Insured  as  a  "building"  and 
was  later  totally  destroyed  by  fire. 
It  was  held,  that  in  the  absence  of 
averment  and  proof  of  fraud   In  pro- 


curing the  policy  it  was  a.  building  at 
the  time  the  policy  Issued  and  the 
fact  that  the  total  loss  occurred  from 


SSS.  Under  Vernon's  Bayles'  Ann. 
Civ.  St  1914,  Art.  18BB.  provision  In 
policy  covering  piano  that  Insurer 
should  not  be  liable  for  more  than 
three-fourths  of  Its  cash  value  at  time 
of  loss,  ao  making  Insured  a  co-insurer, 
held  void. — Fireman's  Ins.  Co.  v.  Jesse 
Piano  &  Organ  Co.,    1ST   8.  W. 


3 1st     Leg.     (4th 
18,  Insured,  un- 


631. 

BBS.  Under  Acts 
Called  Sen.)  ch.  S,  I 
der  policy  containing 
co-Insurance  clause,  held,  entitled 
that  per  cent,  of  the  policy,  leas  t 
amount  of  hla  premium  note,  expen 
of    adjustment,    etc.,    with    Interest 


466 — Talus  of  noyerti  Destroyed.  (A) 

In   dnunl     (Be*  IS   Cent    Dig.   b- 
nruua    H    1074-1876.) 

•87.  Where  a  policy  on  a  wholesale 
stock  provided  that  the  insurer  should 
not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  of 
the  loss,  which  In  no  event  should 
exceed  the  then  cost  to  Insured  to  re- 
place  the  same   with   material  of  like 


i  y.v 
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a  reasonable  time  and  the  cost  thereof  fixed  the  measure  of  the 
insured's  recovery."*  The  amount  for  which  an  insurer  is  liable 
in  a  loss  of  goods  by  a  manufacturer  is  based  on  the  market  price 
of  the  goods  when  and  where  destroyed,  regardless  of  what  it 
actually  coat  the  manufacturer  to  reproduce  them.'8'  Under  the 
statute  a  policy  is  held  a  liquidated  demand  for  the  full  amount 
in  case  of  total  loss  although  the  property  is  not  worth  such  amount, 
where  the  insurance  is  not  induced  by  any  representation  by  the 
insured.""  The  insured  is  entitled  to  recover  what  it  would  cOBt 
to  replace  the  goods  lost  or  their  cash  value.'85  The  "actual  value" 
of  insured  property  is  its  saleable  or  cash  value.'*4 

Fraudulent  Valuation  of  Goods. — Under  a  policy  providing  that 
fraud  or  false  swearing  on  the  part  of  the  insured  shall  cause  a 
forfeiture  of  all  claim  under  it,  a  violation  of  the  clause  prevents 
recovery."1  The  fact  that  the  stock  of  goods  is  shown  to  be  of 
much  less,  value  than  as  sworn  to  in  the  proofs  of  loss  does  not 
of  itself  show  that  the  proofs  were  willfully  and  falsely  made,*" 
and  it  is  necessary  for  the  insurer  to  show  that  the  fraud  or  false 
swearing  was  willful  and  not  the  result  of  mistake."** 

Valued  Policies. — Where  different  articles  of  personalty  are  valued 
separately  in  a  policy  and  some  are  worth  less  and  some  more  than 
the  values  stated,  the  amount  of  recovery  cannot  be  more  than 
any  particular  value  even  though  the  article  is  worth  more  nor 
less  than  any  other  value  though  the  article  is  worth  leBS."M    Where 

kind   and  quality,  etc.,   the  meauure  of  091.     Wliere    the    Insured    has    been 

damages  was  not  the  coat  of  replacing-  guilty  of  willful  fraud  or  false  swesr- 

the  goods  tnstanter  on  destruction,  but  Ing  he  cannot  recover  on  a  policy,  the 

what  It  would  cost  to  replace  the  same  clauses    of    which    provide   that    "any 

from    the    markets    where    such    goods  fraud,  or  attempt  at  fraud,  or  any  false 

were    usually    manufactured",    or    could  swearing  on    the   part   of    the   assured, 

be  purchased  within  a  reasonable  time.  shall   cause  a   forfeiture  of  all   claim 

Texas  Molina  Plow  Go.  v.  Niagara  Fire  under  thla  policy."— Lion  Fire  Ina.  Co. 

Ins.  Co..   87   S.  W.  182.     See  Cent.  Dig.  v     Starr,    12    S.    W.    4B. 

vol.   28,  cols.   2122-2129,  (|   1274-1276.  eW.      It  1b  necessary  for  defendant  to 

•88.    The  goods  having  been  replaced  "how,    that,  ,the    ,raud-    0T    ***■"£*"? 

within  30  days,  auch  was  a  reasonable  *"""1'  °r  'alae  "wearing,  was  willful. 

time,    and    the    cost    thereof    fined    the  "V3    n,ot  tne   **  .        0l  Inadvertence  or 

measure  of  plaintiff's  recovery.— Texas  mistake;  but  It  Is  error  to  charge  that 

Ifollne  Plow   Co.   v.   Niagara   Fire   Ins.  «"T°re   the   plaintiff's    right   to   recover 

Co-     87    S    W     IB!  waB  forfeited  >t  must  appear  that  not 
only  his  own  testimony,  but  also  that 

«■».     Tho   amount   for   which    an   In-  of   "other  witnesses   produced   by   him 

surance   company    Is   liable    became   of  was  false  and  corrupt."— Lion  Ins.  Co. 

a  loss    Of   goods    while    owned    by    the  v.    Starr.    12    S.    W.    45. 

manufacturer  is  based  upon  the  market  '  bOT.     tinder  Rev."  St.  1*11,  Arts    1874 

price    when    and    where   destroyed,    re-  4»48,  policy  for  $4,000  held  a  liquidated 

gardless  of  what  it  would  actually  cost  demand  t       " 


the   manufacturer   to  reproduce   them. 


i  total  loss 


—Hartford  Fire  Ins.  Co.  v.  Cannon,  1«       not  worth  such  amount, 'where  the  1 
-    W.   851.    19   Ten.   Civ.  App.   305.  surance  was  Induced  by  n 


The  fact  that  stock  of  insured  tion  by  Insured. — Drummond  v.  White- 
goods  is  shown  to  be  of  much  less  Swearlngen  Realty  Co.,  166  S.  W.  20. 
value  than  that  sworn  to  In  the  proofs  See  28  Cent.  Dig.  Insurance,  I  1274. 
of  loss  does  not,  of  Itself,  show  that  •**-  The  "actual  value"  of  Insured 
the  said  proofs  were  willfully  and  property  Is  Its  salable  or  cash  value. — 
falsely  made. — Pelican  Ina.  Co.  V.  Milwaukee  Mechanics'  Ins.  Co.  v. 
Schwartz,  1»  B.  W.  374.  Frosch,      130   S.  W.   600. 
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property  insured  is  clearly  real  estate  a  stipulation  that  it  shall 
be  considered  personalty  is  void  as  violating  the  statute.  (Art 
4874,  Bey.  St.  1914.  )'M  .  And  under  this  article  a  dwelling  is  not 
personal  property  as  to  a  valued  policy  though  the  insured  sells 
the  land  under  it.8*"  In  an  early  case  a  co-insurance  clause  limiting 
the  risk  of  the  insurer  to  such  proportion  of  the  loss  as  the  sum 
insured  bears  to  the  value  of  the  whole  property  covered,  was  held 
reasonable  and  valid.10*  So  in  a  policy  on  personal  property  cov- 
ering different  items  providing  insurer  shall  be  liable  for  only  three- 
fourths  thereof  the  insurer  is  liable  for  only  three-fourths  of  the 
value  of  each  item  separately,  not  exceeding  the  amount  of  in- 
surance on  each  item.'00 

Amount  of  Interest  of  the  Insured. — Under  a  policy  stipulating 
that  the  insurer  was  only  liable  for  three-fourths  of  the  value  of 
each  item  of  property  covered,  the  agent  thinking  that  the  insured 
had  title  to  the  partitions,  doors  and  windows  in  a  leased  building, 
which  really  belonged  to  the  lessor,  it  was  held  that  the  insured 
in  case  of  loss  could  not  recover  the  rental  value  of  the  property 
or  of  office  rooms  by  such  partitions,  doors  and  windows.™  The 
fact  that  the  mortgagee  foreclosed  the  mortgage  to  its  full  amount 
is  immaterial  as  between  the  mortgagee  and  the  insurer  since  the 
amount  of  recovery  on  the  mortgage  is  a  matter  between  the  mort- 
gagor and  mortgagee.™    There  can  be  no  recovery  on  a  policy  in- 


89S.  Insured  la  entitled  to  recover 
under  a  Are  policy  not  merely  what 
■he  could  have  Bold  the  secondhand 
goods  destroyed  for  In  the  market,  but 
their  cash  value  to  her;  that  is,  what 
It  would  have  cost  to  replace  them. — 
Southern   Nat.   Ins.   Co.   v.   Wood. '  13  3 


OSfl.  A  dwelling  held  not  "personal 
property"  within  the  proviso  to  Ver- 
non's Say]  as'  Ann.  Civ.  St.  1914.  Art. 
4R74,  as  to  valued  policy,  though  In- 
sured sella  the  land  under  It.— Fidelity- 
Phoenix  Fire  Ins.  Co.  v.  O'Bannon,  176 
8.  W.  731. 

esT.  Under  Rev.  S"t.  1S98,  Art.  SOBS, 
the  amount  Of  Insurance  on  a  build- 
ing held  On  the  total  destruction  ot 
the  building  to  have  become  a  liqui- 
dated demand. — Co-operative  Ina.  Asa'n 
of  San  Angelo  v.  Ray,  138  S.  W.  1122. 
18  Cent.  Dig.  Insurance,  I!  1276-1276. 

8*8.  WTiore"  property  Insured  Is 
clearly  real  estate,  a  stipulation  that 
It  shall  be  considered  as  personalty  Is 
void,  as  violative  of  Rev.  St.  1895,  Art. 
B089,  providing  that  a  fire  policy  In 
case  of  total  loss  shall  be  considered 
to  be  a  liquidated  demand  for  the 
amount  of  the  policy,  but  that  such 
provisions  shall  not  apply   to  person- 


alty thougjh  11 
if  the  nature  of  the  property  were 
doubtful. — dinners'  Wit.  Underwriters 
of  Sao  Angelo,  Tex.,  v.  Wiley  &  House, 
147  SJW.  CZ>. 

SSS.  Under  a  Are  policy  of  1900,  dis- 
tributed 1660  on  furniture  and  t!60 
on  a  violin,  no  more  than  1650  can 
be  recovered  on  furniture,  though  It 
Is  worth  more  than  that,  and  the 
violin  Is  worth  less  than  12 SO;  or 
more  than  ISSO  on  the  violin,  what- 
ever the  value  of  It  and  the  furni- 
ture.— phoenix  Ins.  Co.  of  Hartford, 
Conn.,  v.  Pfelfer,  39  S.  W.  1001. 

700.  Where  a  policy  on  personal 
property  covers  different  Items,  each 
for  specific  amounts,  and  provides  that, 
in  case  of  a  loss.  Insurer  shall  be 
Uable  for  only  three-fourths  thereof, 
insurer  Is  liable  for  only  three-fourths 
of  the  value  of  each  Item  separately, 
not  exceeding  the  amount  of  Insurance 
on  such  Item. — Sun  Mut.  Ins.  Co.  v. 
Tufts.  B0  S.  W..  180.  10  Tex.  Civ. 
App.   147. 

701.  The  co-insurance  clause  In  a 
policy,  limiting  the  risk  of  the  Insurer 
to  such  proportion  of  the  loss  aa  the 
sum  Insured  bears  to  the  value  of  the 
whole  property  covered,  1b  reasonable 
and  valid. — Pennsylvania  Fire  Ins.  Co. 
v.  Moore,  61  S.  W.  8TS,  Jl  Te*.  Civ. 
App.   628. 
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soring  a  warehouseman  against  his  liability  on  cotton  consigned  to 
him  where  the  cotton  was  burned  without  his  negligence  since  he 
was  not  liable.™ 

Effect  of  Other  Insurance. — Where  a  policy,  stipulating  that  the 
insurer  should  not  be  liable  for  a  greater  proportion  of  any  loss  than 
the  amount  insured  by  it  bore  to  the  whole  insurance,  covered  prop- 
erty in  one  location  only  and  another  policy  covered  Buch  property 
and  also  other  property  in  other  places,  there  was  double  insurance 
on  the  property  covered  by  both  policies  and  the  insurer  was  liable 
as  under  the  stipulation.™  In  such  a  case  where  the  loss  sustained 
was  not  as  much  as  the  amount  of  the  combined  insurance,  the 
court  will  apply  the  rule  of  pro  rata  liability  and  it  is  not  neces- 
sary to  make  other  insurers  party  defendants  and  ask  for  contribu- 
tion. T0,  It  is  also  held  that  a  provision  that  if  the  whole  amount 
of  insurance  is  less  than  the  actual  cash  market  value  of  the  prop- 
erty the  insurer  is  liable  for  such  portion  only  of  the  loss  as  the 
amount  insured  by  the  policy  shall  bear  to  such  market  value,  does 
not  nullify  the  stipulation  in  the  policy  limiting  the  insurer's  lia- 
bility to  no  greater  proportion  of  the  loss  sustained  than  the  amount 


ism) 

70*.  Where  the  liability  of  assured 
on  cotton  consigned  to  him  was  that  of 
warehouseman,  and  the  cotton  was 
burned  without  his  negligence,  there 
could  be  no  recovery  on  a  policy  as- 
suring him  against  his  "liability"  on 
aurh  cotton,  since  he  was  not  liable. — 
Allen   v.   Royal   Ins.   Co.    49   8.   W.   931. 

70S.  The  fact  that  a  mortgagee 
foreclosed  her  mortgage  property  par- 
tially destroyed  by  Are  to  the  full 
£   of  her   debt  la   Immaterial,  as 


beiwi 


i   the 


e  company  Insuring  her  Interest  In 
the  property,  since  the  amount  of  re- 
covery on  the  mortgage  Is  a  matter 
between  the  mortgagors  and  mort- 
gagee.— Sun  Ins.  Office  v.  Beneke,  E3 
8.   W.  98. 

704.  A  Ore  policy  stipulated  that  in- 
surer should  not  be  liable  for  more 
than  three-fourths  of  the  actual  cash 
value  of  each  Item  of  property  covered 
by  the  policy.  The  agent  who  wrote 
the  policy  knew  that  insured  was  a 
lessee,  but  thought  that  he  had  title 
to  partitions,  doors,  and  windows  Id 
the  building  which  in  fact  belonged  to 
the  lessor.  Held,  that  Insured,  in  case 
of  a.  loss,  could  not  recover  the  rental 
value  of  the  property,  or  of  office 
rooms  formed  by  such  partitions, 
doors,  and  windows.  —Williams burgh 
City  Fire  Ins.  Co.  v.  Weeks  Drug  Co., 
I3S    S    W.  1097.      Se*  28  Cent.  Dig.  In- 

\   il   1*80.    1281. 


property  covered  than  the  amount  In- 
sured by  It  bore  to  the  whole  insurance 
on  the  property,  covered  property  In 
one  location  only,  and  another  policy 
covered  such  property,  and  also  prop- 
erty in  other  places,  there  was  double 
Insurance  on  the  property  covered  by 
both  policies,  and  Insurer  was  liable 
for  no  greater  proportion  of  the  loss 
of  such  property  than  the  amount  of 
Its  policy  bore  to  the  whole  Insurance. 
—Liverpool  &  London  &  Globe  Ina.  Co. 
v.  Delta  County  Farmers'  Ass'n,  121 
3.  W.  599.  See  28  Cent.  Dig.  Insur- 
ance.   II    1285-1390. 

706.  Where,  in  an  action  on  a  policy 
stipulating  that  Insurer  should  not  be 
liable  for  a  greater  proportion  of  any 
loss  on  the  property  than  the  amount 
Insured  bore  to  the  whole  Insurance  on 
the  property,  the  Insurer  alleged  In 
Its  answer  the  existence  of  other  in- 
surance and  the  amount  thereof,  and 
the    evidence    established     the    allega- 


t  the  s 


t    of    t 


apply 

the  rule  of  pro  rata  liability  on  the 
part  of  insurer,  and  it  was  not  neces- 
sary to  make  the  other  insurer  a  party 
defendant,    and    aslc   for   < 


120 


FIRE   INSURANCE 


insured  by  it  bears  to  the  whole  insurance.*0'  Where  a  loss  so  far 
exceeds  the  whole  insurance  that  each  insurer  by  any  method  of 
computation  is  liable  to  the  full  amount  of  its  policy  an  insurer 
cannot  complain  of  the  method  of  adjustment  adopted  by  the 
court.*10  Whether  void  or  voidable  by  the  issuance  of  the  second 
policy  a  prior  policy  should  be  considered  as  insurance  in  determin- 
ing the  second  insurer's  liability  under  a  clause  providing  that  it 
is  liable  for  no  greater  amount  than^ts  policy  bore  to  the  whole 
insurance.*08  Where  a  policy  permits  concurrent  insurance  but 
does  not  require  it  to  cover  the  whole  property,  additional  insur- 
ance on  a  part  only  is  within  the  provision,  and  in  prorating  a  loss 
such  concurrent  insurance  should  not  be  treated  as  on  the  whole 
property.71"  The  fact  that  several  other  policies  on  the  property 
gave  the  insured  full  indemnity  is  no  reason  for  denying  the  in- 
sured the  indemnity  contracted  for."2  The  statute  provides  that 
the  policy  shall  be  a  liquidated  demand  in  case  of  total  loss.*1*  In 
so  far  as  a  policy  covers  personal  property,  its  provisions  as  to  the 
share  of  loss  to  be  suffered  by  the  insured,  as  to  contributions  by 
all  companies  that  issued  policies  on  the  same  property,  and  other 
like  things,  are  to  be  given  full  effect.'11 


707.  A  provision  in  a  lire  policy 
that,  If  at  the  time  of  a  Are  the  wholf 
amount  of  Insurance  on  the  property 
shall  be  less  than  the  actual  cash 
market  value  thereof,  Insurer  shall  In 
case  of  loss  be  liable  for  such  portion 
only  of  the  loss  or  damage  as  the 
amount  Insured  by  the  policy  shall 
bear  to  the  actual  cash  market  value 
of  the  property  at  the  time  of  the  fire, 
does  not  nullify  the  stipulation  In  the 
policy  limiting  insurer's  liability  to  no 
greater  proportion  of  the  loss  sustained 
than  the  amount  Insured  by  It  bears 
to  the  whole  Insurance  on  the  property, 
—Id. 

708.  Whether  void  or  voidable  by 
the  Issuance  of  a  second  policy,  held, 
that  a  prior  policy  should  be  considered 
as  Insurance  In  determining  the  second 
Insurance  company's  liability  under  a 
clause  providing,  that  It  was  liable  for 
no  greater  amount  than  Its  policy  bore 
to  the  whole  amount  of  the  insurance. 
—Southern  Nat.  Ins.  Co.  of  Austin  v. 
Uarr.  14S  S.  W.  846.  See  28  Cent.  Dig. 
Insurance.  II  1285-12BQ. 

70s.  Where  a  Are  policy  permits 
concurrent  Insurance,  but  does  not  re- 
quire It  to  cover  the  whole  property, 
additional  insurance  on  a  part  only  Is 
within  the  provision;  and  In  prorating 
a  loss  such  concurrent  Insurance 
should  not  be  treated  as  on  the  whole 
property. — American  Cent.  Ins.  Co.  v. 
Heath,  69  S.  W.  236. 

710.  Where  a  loss  so  far  exceeds 
the  whole  Insurance  that  each  Insurer 
by  any  method  of  computation  will  be 
liable  to  the  full  amount  of  lta  policy. 


an  Insurer  cannot  complain  of  the 
method  actually  adopted  by  the  court. 
— American  Cent.  Ins.  Co.  v.  Heath.  89 


711. 


j  far  s 


the  policy  covered 
its 


to  the  share  of  loss  to  be  suffered 
by  the  Insured,  as  to  contributions  by 
all  companies  that  issued  policies  on 
the  same  property,  and  other  like 
things,  are  to  be  given  full  effect. — 
Queen  Ins.  Co.  v.  Jefferson  Ice.  Co.. 
61    Tex.    67B. 

71  a.  The  fact  that  several  other 
policies  on  the  property  gave  full  in- 
demnity furnished  no  reason  for  deny- 
ing Insured  the  Indemnity  contracted 
for.  To  Induce  care  and  good  faith  on 
the  part  of  Insured  and  thereby  give 
greater  security  to  the  insurer,  the 
ild   have 


pern 


f   insv 


v.  Jefferson   lee  Co..   64  Tex.   678. 

713.  Where  a  policy  provided  that 
the  Insured  should  bear  one-fourth  of 
the  loss  and  In  the  event  of  addltonal 
Insurance,  which  could  be  made  only 
with  the  consent  of  the-  flrat  Insurer, 
the  company  should  only  be  liable  for 
Its  proportion  of  tbee-fourths  of  the 
cash  market  value  at  the  time  of  fire, 
the  statute  provides  that  a  fire  insur- 
ance policy  in  case  of  a  total  loss  by 
Are  of  property  Insured,  shall  be  held 
and  considered  a  liquidated  demand 
against  the  company  for  the  full 
amount  of  the  policy,  provided  It  Is 
not  personal  property. — Queen  Ins.  Co. 
v.   Jefferson    Ice   Co.,    64   Tex.    678. 

.ogle 
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Loss  of  Bent  and  Profits. — A  policy  indemnifying  the  insured 
against  loss  of  rents  caused  by  fire  on  rented  premises  for  sncb 
period  as  may  be  reasonably  necessary  to  restore  the  premises  to 
tbe  same  tenantable  condition  as  before  the  fire,  does  not  cover 
such  period  as  is  necessary  to  place  the  contract  for  repairs  and 
is  not  limited  to  the  time  actually  spent  in  making  the  repairs."* 

NOTICE  AND  PROOF  OF  LOSS 

Effect  of  Requirements  of  Policy. — A  provision  in  a  policy  re- 
quiring proof  of  loss  and  a  sworn  statement  by  insured  showing 
the  property  lost  and  his  knowledge  as  to  the  time  and  origin  of 
the  fire,  is  reasonable  and  valid.*"  Under  the  statute  (Art.  4874, 
Rev.  St.  1914),  where  property  is  totally  destroyed,  the  liability 
of  the  insurer  accrues  immediately,  regardless  of  stipulations  as 
to  notice  and  proof  of  loss.*"  After  proofs  of  loss  are  made  as  re- 
quired by  the  insurer's  agent,  a  mere  notice  that  further  proofs  are 
wanted,  without  stating  what  is  wanted,  is  not  sufficient  to  place 
the  insured  upon  action.'*0  The  fact  that  the  insurer  objected  to 
the  proof  of  loss  as  being  incomplete,  not  in  conformity  with  the 
policy  and  untrue  is  no  reason  for  excluding  such  proof  from  the 
evidence,  when  offered  to  show  compliance  with  the  policy.*1*  The 
production  of  a  summarized  inventory  as  contained  in  a  ledger  is  a 
sufficient  compliance  with  a  requirement  in  a  policy  for  the  pro- 
duction of  an  inventory.*1*  (For  facts  excusing  insured's  failure  to 
produce  bills  covering  household  goods,  see  Ann.  716.) 

Aas'n  of  Philadelphia  v.  Richards.  17» 
S.  W.   928. 
_,,       .       ,  ,    J  II.     Failure  of  insured  on  demand 

714.  An  insurance  policy,  lndemnl-  „rter  lo„  to  furnish,  as  reouired  by 
tying  insured  against  losa  of  rents  the  policy,  bills  covering  household 
caused  by  fire  or  lightning  actually  s<l0QB  dBatroyed  by  „„_  heldi  under  the 
■ustained  on  rented  premises  for  and  the  circumstances  In  which  the  goods 
luring  such  period  as  may  reasonably  were  acqUlredi  not  to  defeat  recovery 
*  necessary  to  restore  the  premises  to  on  the  policy.— Fidelity  Phoenix  Fire 
.he  same  tenantable  condition  as  be-  InB.  Co.  v  Badau,  178  S.  W.  ESS. 
— -  •■■-  —    held,  to  cover  such  per- 

necessary    to     place    the  "*'     A  provision  in  a  fire  policy  re- 

cvmwi  ior  repairs,  and  was  not  Quiring  proof  of  loss  and  a  signed  and 
limited  to  the  time  actually  spent  in  sworn  statement  by  insured  showing 
making  of  the  repairs.— Hartford  Fire  tne  Property  lost  or  damaged  and  his 
Ilia.  Co.  v.  Fires,  1GG  9.  W.  ESE.  2R  knowledge  and  belief  as  to  the  time 
Cent.  Dig.   Insurance,    I   1283.  and  origin   of  the   nre   was   reasonable 

nnd    valid.— Fidelity -Pheo nix   Fire  Ins. 
Co,  v.  Sadau,  187  8.  W.  334. 

71B,     The  fact  that  the  company  ob- 
jected to  the  proof  of  loss  when  furn- 
ished to  it.  as  being  Incomplete,  not  In 
(8M  as  Cent.  Mf.  Insurance,  £  1340.)        conformity  with  the  policy,  and  Untrue. 

TIB.    Under    Vernon's    Sayles'    Ann.  from    the   evidence,    when    offered   for 

Civ.  St.  1114,  Art.  4874,  where  property  the  purpose  of  showing  a  compliance 

Insured  Is  totally  destroyed  by  lire,  the  with    the    terms    of    the    policy,    since 

liability  of  the  insurance  company  ac-  the  final  decision  as  to  the  sufficiency 

crues  Immediately  after  the  occurrence  of  the  proof  rests  with  the  court,  and 

Of    th*  Ore.  regardless   of   stipulations  not    the    company. — Hibernla    Ins.    Co. 


•  notice  and  proof  of   loss. — Fire      v.  Starr,   __   _        .   

10-Ina. 
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Necessity  of  Proof  of  Loss. — There  can  be  no  recovery  where  the 
insured  fails  to  comply  with  the  policy  by  making  proofs  of  loss, 
unless  the  insurer  waives  the  defect.'" 

Persons  Who  May  Blake  Proofs  of  Loss. — It  was  held  not  neces- 
sary under  the  statute  that  any  proofs  of  loss  should  be  made  where 
the  policy  provided  that  the  loss  was  payable  to  the  mortgagee  as 
his  interest  might  appear  and  the  building  was  totally  destroyed."1 
Therefore,  it  was  immaterial  that  the  proofs  were  furnished  by 
the  mortgagee  instead  of  by  the  insured.7"  Where  a  policy  is  is- 
sued to  the  husband  on  a  building  constituting  his  homestead  and 
before  loss  he  abandons  his  wife,  she  and  a  married  woman,  to 
whom  the  loss  is  made  payable,  and  her  husband  may  make  proof 
of  loss  although  the  policy  provides  it  shall  be  made  by  the  original 
insured. ™ 

Persons  to  Whom  Notice  or  Proof  May  Be  Made. — The  Ensured 
must  not  rely  on  the  statements  of  one  not  authorized  to  speak  for 
the  insurer,  even  though  made  in  the  hearing  of  the  insurer's  of- 
fice.7" The  insured  must  know  that  the  party  utters  the  inten- 
tion of  the  insurer  and  a  failure  to  know  this  would  be  negli- 
gence.'** 

Time  for  Notice  and  Proof. — Under  the  statute  (Art.  5714,  Rev. 
St.  1914)  a  stipulation  in  a  policy  that  proof  of  loss  must  be  made 


VIS.  The  production  of  a  sum- 
marized Inventory  as  contained  In  a 
ledger  was  a  sufficient  compliance  with 
a  requirement  In  a  policy  for  the  pro- 
duction of  an  Inventory- — Roberto. 
Willie  &  Taylor  Co.  v.  Bun  Mut-  Ine. 
Co.,  SB  S.  W.  968;  Same  v.  Lancashire 
Ens.   Co..   Id. 

T«d.  After  the  proofs  are  made  as 
required  by  the  company's  agent,  mere 
notice  to  the  Insured  or  his  attorney 
that  further  proofs  are  wanted,  with- 
out stating  what  Is  wanted.  Is  not 
sufficient  to  place  the  Insured  upon 
action. — Merchants  Ins.  Co.  of  New 
Orleans  v.  Relchman.  49  S.  W.  831. 


......     J  falls  ■ 

the  proof  of  loss  required  by  his  poll- 
Icy,  there  can  be  no  recovery  thereon, 
unless  the  Insurer  waives  the  defect. 
— Fldellty-Phoenlx  Fire  Ins.  Co.  v. 
Sfldau.  17S   S.   W.  66!. 

537 — nnou  Who  May  Give  Kotloe 
or  Make  Proof.  (Baa  88  Cent.  Dig. 
Uunwnoe,  Si   1384-1388.) 


e  abandons  his  wife,  she 


and  a  married  woman  to  whom  the 
loss  la  made  payable,  and  her  husband, 
may  make  proof  of  loss,  though  the 
policy  provides  that  If  It  is  made  pay- 
able In  case  of  loss  to  a  third  party, 
or  held  as  collateral  security,  proofs 
of  loss  ah  all  be  made  by  the  party 
originally  Insured. — Warren  v.  Spring- 
field Fire  and  Marine  Ins.  Co.,  35  8. 
W.   810. 

733.  Where  a  building  Insured  un- 
der a  policy  providing  that  the  loss 
was  payable  to  a  mortgagee  as  his 
Interest  might  appear  was  totally  da- 
stroyed,  It  waa  not  necessary  under 
the  statute  that  any  proof  a  of  loss 
should  be  made,  and  hence  It  was  im- 
material that  they  were  furnished  by 
the  mortgagee  instead  of  assured. — 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Rud- 
dell,   82   S.  W.   818. 

538 — Til  inn  to  Whom  notice  or  Proof 
May  Be  Made.  {Baa  88  Cent  Sir. 
lararanoe,  {  1397.) 

794.  Insured  must  not  rely  on  state- 
ments of  one  not  authorized  to  speak 
for  company  even  though  made  In 
the  hearing  of  company's  officer.  In- 
sured must  know  that  party  utters  the 
Intention  of  company  and  a  failure 
to  know  this  would  be  negligence. — 
Kast  Teiae  Fire  Ins.  Co.  v.  Coffee,  II 
Tex.   287. 
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within  ninety  days  after  fire  is  void.1**  An  early  ease  held  that  a 
policy  requiring  proofs  of  loss  to  be  furnished  "as  soon  as  possible" 
was  not  forfeited  by  a  failure  to  furnish  them  until  sixty  days 
thereafter  in  the  absence  of  a  stipulation  that  unnecessary  delay 
shall  work  a  forfeiture.'"  "Immediate  notice"  was  complied  with 
where  the  insured,  who  was  absent  at  the  time  of  the  fire,  notified 
the  agent  of  insurer  on  the  day  following  and  the  latter  imme- 
diately telegraphed  the  notice  to  the  insurer.™  (For  facts  show- 
ing when  limitation  as  to  time  of  notice  commenced  to  run  on  a 
steamboat  shipment,  see  Ann.  728,  729.) 

Necessity  of  Certificate  of  Magistrate.— Under  the  statute  (Art. 
4874a,  Rev.  St.  1914.)  an  insurer  cannot  escape  liability  for  failure 
of  insured  to  furnish  a  certificate  of  the  magistrate  nearest  the 
fire  as  to  the  circumstances  and  the  loss  where  there  was  no  ques- 
tion as  to  the  good  faith  of  the  insured. ™  Recovery  will  not  be 
prevented  where  such  a  certificate  was  not  requested  till  suit  was 
brought  sixty  days  after  the  loss.7*0 

Fraud  or  False  Swearing'. — Willful  presentation,  by  the  insured, 
with  intent  to  defraud,  of  proof  of  loss,  containing  items  over 
valued  or  not  lost,  will  prevent  recovery."*  m    In  a  policy  provid- 


799.  In  the  case  of  no  bills  of  lad- 
ing; or  of  fraudulent  and  contradictory 
bills,  formal  proceeding's  to  fix  the 
liability  of  the  underwriters  are  Dot 
necessary. — Marine  Ins.  Co.  v.  Burnett, 

B«— Mtavnitj    of   Cartlflcata   of  Mao-- 


639— Tims  for  Kotlo*  and  Proof.    («•• 
ae   Cut   n~      ~ 

1330.) 


796.  A  condition  In  a  policy  re- 
quiring lm mediate  notice  of  loss  was 
compiled  with  where  plaintiff,  who 
was  absent  at  the  time  of  the  fire. 
on  the  day  following  notified  defend 
ant'a  agent  thereof,  who  Immediately 
telegraphed  defendant  concerning'  It. 
— Oakland  Home  Ins.  Co.  v.  Davis 
33    S.  W.   GST. 

790.  Under  Vernon's  Sayles'  Ann. 
Civ.  Bt.  1914.  Ait.  6714,  a  stipulation 
in  a  lire  Insurance  policy  that  proof  of 
loss  must  be  made  within  90  days 
after  Ore  was  void. — Fire  Asa'n  of 
Philadelphia  v.  Richards.  179  S.  W. 
Pit. 

797.  An  Insurance  poUcy  requiring 
proofs  of  loss  to  be  furnished  "as  soon 
aa  possible"  ia  not  forfeited  by  a 
failure  to  furnish  them  until  60  days 
thereafter,  In  the  absence  of  a  pro- 
vision therein  that  unnecessary  delay 
shall  work  a  forfeiture. — Sun  Mut. 
Ins.  Co.  v.  Mattlnslv.  13  8.  W.  1016. 

798.  When  the  general  policy  In 
favor  of  a  commission  merchant  bound 
the  merchant  to  return  a  monthly  re- 
port of  shipments.  If  the  bills  of  lad- 
ing kept  by  the  clerk  of  the  steam- 
boat bad  the  mark  "no  Insurance," 
but  that  delivered  by  the  shipper  was 
a  clean  bill,  the  limitation  as  to  time 


730.  Failure  to  furnish  magistrate's 
certificate  of  loss  as  required  by  a  fire 
insurance  policy  will  not  prevent  re- 
covery on  the  policy,  where  such  cer- 
tificate was  not  requested  till  suit 
was  brought  60  days  after  loss. — Aetna 
Ins.  Co.  v.  Shacklett,  67  9.  W.  583. 

731.  Under  Act  April  Z.  1913,  (Acts 
33d  Leg.  ch.  10S)  t  1  (Vernon's  Sayles' 
Ann.  Civ.  8t.  1914,  Art.  4874a).  and 
section  3,  insurer  of  personalty  de- 
stroyed by  fire  held  unable  to  escape 
liability  for  failure  of  insured  to  com- 
ply with  provision  of  policy  that  he 
would  furnish  a  certificate  of  the 
magistrate  nearest  the  (Ire  as  to  the 
circumstances  and  the  loss;  there  be- 
lng  no  question  as  to  the  good  faith 
of  insured.— Springfield  Fire  ft  Marine 
Ins.  Co.  v.  Nelms,  184  S.  W.  1094. 

663 — riand    < 


from  the  date  of  the  shipment,  but 
from  the  date  of  tbe  discovery  of  the 
fraud. — Marino  Fire  Ins.  Co.  v.  Bur 
Jiett,    19    Tex.    413. 


739.  Willful  presentation  by  Insur- 
1,  with  lnteot  to  defraud,  of  proof 
r  loss  containing  Items  overvalued 
r  not  lost,  will  prevent  recovery  on 
policy  insuring  household  goods 
(alnst  Are—  Fidelity- Phoenix  Fire 
is.  Co.  v.  Sadeu.  178  s    W    6GI. 
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ing  that  it  should  be  void  if  insured  concealed  or  misrepresented 
in  writing  any  material  fact  or  in  case  of  any  fraud  or  false  swear- 
ing, the  "writing,"  "fraud,"  or  "false  swearing"  were  referable 
to  misrepresentations  and  misstatements  in  the  proof  of  loss.1""  A 
policy  is  not  avoided  in  case  of  false  swearing  where  the  insured 
honestly  believes  the  value  of  the  property  to  be  as  he  swears.*1* 
Where  the  insured  had  not  concealed  the  fact  that  they  did  not 
own  the  property  but  had  informed  the  insurers  agent  of  the  true 
status  of  the  matter  a  subsequent  statement  in  the  proof  of  loss 
that  they  were  the  owners  was  held  not  made  with  intent  to  de- 
fraud so  as  to  avoid  the  policy."* 

Estoppel  or  Waiver  as  to  Notice  and  Proofs  or  Defects  and  Ob- 
jections— (1)  In  General. — To  have  the  effect  of  waiver  of  proofs 
of  loss,  the  acts  relied  on  should  be  the  acts  of  some  one  who  had 
authority  to  bind  the  insurer,  and  should  be  such  as  are  calculated 
to  induce  insured  that  an  exact  compliance  with  the  policy  as  to 
proofs  of  loss  would  be  of  no  effect  if  performed.'*0  The  fact  that 
the  agent  and  adjuster  appear  upon  the  premises  after  the  fire  and 
commenced  an  examination  as  to  the  amount  of  damage,  does  not 
constitute  a  waiver  of  the  strict  proofs  of  loss  where  the  insurer 
continuously  insists  thereon.1"  A  defect  in  omitting  to  name  the 
occupant  of  the  insured  property  which  is  not  shown  to  have  been 
material  or  to  have  injured  the  insurer  will  not  defeat  recovery."* 


733.  Where  a  policy  provided  that 
It  should  be  void  If  Insured  concealed 
or  misrepresented  In  writing  i 


1  fact  o 


-nine 


the  Insurance,  or  In  case  of  any  fraud 
or  false  swearing,  the  "writing," 
"fraud,"  or  "false  swearing"  were  re- 
ferable to  misrepresentations  and  mis- 
statements in  the  proof  of  loss. — Fidel- 
lty-Phoenix  Fire  Ins.  Co.  v.  Sadau,  187 
8.  W.    334. 

784.  A  condition  that  a  policy  shall 
be  void  in  case  of  false  swearing  by 
the  Insured  touching  any  matter  re- 
lating to  the  Insurance  after  loss  is 
not  violated  except  when  the  false 
statement  Is  willful.— Phoenix  Ins.  Co. 
v.   Swann.   41   S.   W.    Bin. 

735.  A  policy  providing  that  it  shall 
be  void  in  case  of  false  swearing  by 
Insured  Is  not  avoided  where  a  person 
honestly  believes  the  value  of  destroy- 


t  the  true  value,  when 
Ive  for  making  a  false 
:,  as  found  by 
excess   of   the 
i,  though  that 


f  the  Insurance, 
sum  was  (1,600  less  than 
fixed  by  Insured. — Phoenix  Ins.  Co.  v. 
Shearman,  43  B.  W.  830.  17  Tex.  ClV. 
App.   46fl. 

780.  When  plaintiffs  in  whose  name 
property  was  Insured  had  Informed 
the  company's  agent  that  they  did  not 


own  the  property,  but  held  it  on  com- 
mission, and  after  Its  loss  made  the 
same  statement  to  the  company's  ad- 
juster, a  subsequent  statement  in  the 
proof  of  loas  that  they  were  the  owners 
of  the  property  was  not  made  with  in- 
tent to  defraud,  so  as  to  avoid  the 
policy. — Westchester  Fire  Ins.  Co.  v. 
Wagner,  B7  B.  W.  876. 

SO*— Bstoppel  or  WMver  as  to  Motto* 
and   Proofs   or    Defects    and   Objso- 


737.  The  fact  that  the  agetit  and 
adjuster  of  a  fire  insurance  company 
appear  upon  the  premises  after  a  fire. 
and 


latior 


if  damage,  does 
stitute  a  waiver  of  the  strict  proofs 
of  loss,  when  the  company  continu- 
ously Insists  thereon,  and  upon  hav- 
ing an  appraisement  in  accordance  with 
the  terms  of  the  policy. — Scottish  Un- 
ion &  Nat.  Ins.  Co.  v.  Clancy,  IS  S. 
W.   439. 

738.  Where  proofs  of  loss  were  de- 
fective only  in  omitting  the  name  of 
the  occupant  of  the  building,  and  such 
defect  was  not  shown  to  have  been 
material  or  to  have  Injured  the  com- 
pany, It  will  not  defeat  a  recovery. — 
Commercial  Union  Aasur.  Co.  of  Lon- 
don v.  Meyer,  30  S.  W.  S3. 
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A  formal  proof  of  loss  is  waived  where  the  insurer  demands  as  part 
of  the  proofs  of  loss  an  inventory  destroyed  in  the  fire,  to  which  it 
was  not  entitled  under  the  policy,  the  alternative  given  insured 
for  non  -production  being  that  only  a  compromise  would  be  enter- 
tained.11' "Where  a  state  agent  and  adjuster  take  the  sworn  state- 
ment of  the  insured  as  to  all  matters  concerning  the  fire  and  tell 
him  they  do  not  care  for  further  proofs  of  loss  and  later  offer  to 
pay  a  portion  of  the  loss,  the  proofs  of  loss  are  waived.*" 

(2)  Powers  of  Officers  or  Agents. — A  limitation  in  a  policy  on 
the  authority  of  the  agent  to  waive  conditions  has  no  application  to 
waivers  arising  by  operation  of  law  from  acts  of  the  agent  deny- 
ing the  company's  liability. ™  Hence,  the  insured  may  show,  for 
the  purpose  of  excusing  his  failure  to  furnish  proofs  of  loss,  that 
the  agent  tendered  back  the  premium  to  him  after  the  loss,  under 
circumstances  rendering  it  a  repudiation  of  the  policy.7"  Where 
the  agent  of  the  insurer  receives  the  proofs  of  loss  and  states  they 
are  correct,  it  is  a  waiver  of  any  imperfections  therein."* 

(3)  Implied  Waiver  In  General. — A  statement  by  the  insurer's 
adjuster  to  the  insured  that  if  the  latter  would  furnish  him  with  a 
list  of  goods  destroyed  by  the  fire  nothing  more  would  be  required, 
is  a  sufficient  waiver  of  the  proofs  of  loss.**8  An  inspection  of  the 
property  after  loss,  an  offer  of  settlement  and  an  admission  of  par- 
tial liability  is  a  waiver  for  preliminary  proofs  of  loss.'**  The  re- 
quirement that  proofs  of  loss  be  presented  within  a  certain  time  is 
waived  where  the  agents  represent  that  the  insurer  will  not  take 
advantage  of  the  delay  and  that  the  loss  will  be  adjusted,  especially 

7W.    where   an   insurance   company  Ins.  Co.  v.  Same  (1804)  81  S.  W.  706, 

demands,  an  part  of  the  proofs  Of  Ions,  98    Tex.    115.      See    Cent    Dig-,    vol.    IS, 

an  Inventory  destroyed  In  the  fire,  and  cole.   2356-2262,   II   1378-1381. 
which    It   was   not   entitled    to    under 

the    policy,    the    alternative    riven    the  SM — BBtopjul  of  Waiver  a*  to  Kottoa 

assured  being-  that,  If  it'  was  not  turn-  ana    Proofs    or    Defects    and    Objso- 

Ished.    only    a   compromise    would    be  tlons — Powers  of  Oraoers  or  Afrats. 

entertained.  It  waives  formal   proof  of  (See     SB     Cent.     U'         ' 

loss.— Phoenix  Ina.  Co.  v.  Center.  SI  3.  1374-1377.) 
W.   448.      10  Tex.   Civ.  App.   SSS. 

740.  To  have  the  effect  of  waiver  740.  A  limitation  In  a  policy  on  the 
of  proofs  of  loss,  the  acts  relied  on  authority  of  the  agent  to  waive  con- 
should  be  the  acts  of  some  one  who  dltlons  has  no  application  to  waivers 
had  authority  to  bind  the  company  arising  by  operation  of  law  from  acts 
and  should  be  such  as  are  calculated  of  the  agent  denying  the  company's 
to  Induce  assured  that  an  exact  com-  liability;  and  hence  Insured  may  show, 
pllance  with  the  policy  as  to  proofs  for  the  purpose  of  excusing  his  failure 
of  loss  would  be  of  no  effect  If  per-  to  furnish  proofs  of  loss,  that  the 
formed.— Bast  Texas  Fire  Ins.  Co.  v.  agent  tendered  back  the  premium  to 
Coffee.  61  Tex.  !87.  him  after  the  loss,  under  circumstances 

741.  Where  a  state  agent  and  ad-  rendering  It  a  repudiation  of  the  pol- 
lster for  an  Insurance- company  visits  ley.— Fire  Aes'n  of  Philadelphia  v. 
Insured  after  loss,  and  takes  Mb  sworn  Jones,  40  8.  W.  44. 

statement   as   to  all  matters  concern-  748.    Where,    after   a   loss,    the    In- 

Ing  the  Are,  and  says  he  does  not  care  sured,  acting  under  the  suggestions  of 

for   further  proofs   of  loss,   and   later  the  agent   of  the  Insurance   company, 

writes  a  letter  offering  to  pay  a  por-  prepares  the  proofs  of  loss,  which  the 

tion  of  the  loss.  It  Is  a  waiver  of  proofs  agent  receives  and  states  are  correct, 

of  loss.— {Civ.   App.    1903).  Continental  It    Is    a    waiver    of    any    imperfections 

Fire  Ins.  Co.   v.   Cummlngs,   78   S.   W.  therein. — Merchants    Ins.   Co.    of   New 

S7S,     Judgment     reversed    Continental  Orleans  v.  Reich  man,  40  8.  W.  SSI. 
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where  the  policy  did  not  provide  for  forfeiture  for  failure  to  pre- 
sent proofs.™7  It  was  held  that  the  insurer's  waiver  of  formal 
proof  of  loss  was  to  be  dated  from  the  time  of  its  examination  of 
the  insured.™  (For  facts  showing  a  waiver  of  the  provision  re- 
quiring proof  of  loss,  see  Ann.  744.) 

(4)  Denial  of  Liability. — Where  the  insurer  denies  liability  un- 
der the  policy  in  toto,  it  thereby  waives  the  provision  requiring 
proofs  of  loss,™*  ™  ™  ™  "'  7M  ™  T,T  ™  or  it  operates  as  a  waiver 
of  irregularities  in  the  proof  of  loss.™ 


5SB— alstoppal  or  WalTtr  u  to  Kotioa 
■ad  Proof  a  or  Defeota>  and  Objso- 
«o«i.  (A)  ImpUed  Waiver  la  (ten- 
esmi. <■*•  98  Cant.  DU.  luunnot, 
IS    1383-1390,   1400.) 

744.  In  an  action  on  a  flic  policy. 
facta  held  not  to  show  a  valve r  of 
the  provision  requiring  proof  of  Ions. 
—Fidelity-Phoenix  Fire  Ins,  Co.  v. 
Sadau.   1*7   S.   W.   334. 

745.  A  statement  by  the  company's 
adjuster  to  Insured  that,  If  the  latter 
would  furnish  him  a  list  of  the  goods 
destroyed  by  the  fire,  nothing  more 
would  be  required,  was  a  sufficient 
waiver  of  the  proofs  of  loss  required 
by  the  terms  of  the  policy. — German 
Ins.  Co.  v.  Norrls  (Tax.  Civ.  App.)  22 
S.  W.   727.      11  Tax.  Civ.  App.  250. 

740.  An  Inspection  of  Insured  prop- 
erty after  its  destruction,  coupled  with 
an  offer  of  settlement  for  a  specific 
sum,  and  an  admission  of  liability  for 
part  of  the  amount  of  the  policy.  Is 
a  waiver  of  a  requirement  In  the  policy 
for  preliminary  proof  of  loss.— Com- 
mercial Union  Aasur.  Co.  of  London  v. 
Meyer,  28  S.  W.  93. 

747.  Where  proofs  of  loss  were  not 
presented  to  an  Insurance  company 
within  the  required  time,  but  its  agents 
represented  that  the  company  would 
take  no  advantage  of  the  delay,  and 
that  the  loss  would  be  adjusted,  it  is 
a  waiver  of  the  delay,  especially  where 
the  policy  did  not  provide  for  a  for- 
feiture In  case  of  failure  to  present 
such  proofs. — Burlington  Ins.  Co.  v. 
Tobey   (Tex.  Civ.  App.)   JO  S.  W.   1111. 

748.  The  Insurer's  waiver  of  formal 
proof  of  loss  was  to  be  dated  from  the 
time  of  its  examination  of  the  insured. 
— Merchant h'  ft  Bankers'  Fire  Under- 
writers  v.    Brooks,    188    S.   W.   213. 


749.  Where  an  Insurance  company 
in  forma  the  insured  after  the  loss  that 
by  reason  of  unauthorized  transfers 
of  the  policy  or  property,  the  policy 
is  avoided,  and  that  the  loss  will  not 
be  paid,  the  Insured  is  released  from 
the  obligation  to  furnish  proofs  of 
loss.— Niagara  Ins.  Co.  v.  Lee,  (Tex.) 
11  S.  W.   10H-I 


holder 


A  letter  written  by  an  inaur- 
mmpany  informing  the  potlcy- 
that  the  proofs  of  loss  furnish- 
ed were  unsatisfactory,  and  notifying 
him  that  payment  of  the  claim  would 
be  resisted  because  of  misrepresenta- 
tions regarding  title  and  property, 
operates  s  waiver  of  further  proofs. 
—Hun  MuL  Ins.  Co.  v.  Mattlngly 
(Tex.)    IB  8.  W.   1014. 

TBI.  The  proof  of  loss  is  waived 
by  a  denial,  with  full  knowledge  of 
all  the  facts,  of  liability  on  the  policy. 
— Hanover  Fire  Ins.  Co.  v.  Shradcr, 
(Tex  Civ.  App.)   31  S.  W.  1100. 

75ft.  Where,  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
liability  In  toto,  It  thereby  waived 
a  provision  requiring  proof  Of  loss, — 
Connecticut!  Fire  Ins.  Co.  v.  Hllbrant. 
73   8.  W.  ESS. 

753.  A  denial  of  liability  Upon  a 
policy  made  by  an  insurance  company 
to  a  third  party,  within  the  period  pre- 
scribed for  making  proofs  of  loss,  will. 
If  It  cornea  to  the  knowledge  of  the 
Insured,  operate  as  a  waiver  of  proofs 
of  loss.— Merchants'  Ins.  Co.  of  New 
Orleans  v.  Nowlln,   St   8.  W.   118. 

754.  The  provisions  in  an  insurance 
policy  requiring  proofs  of  loss,  and 
allowing  the  company  a  limited  time 
after  proof  In  which  to  determine  the 
matter  and  pay  the  loss,  are  waived  by 
a  denial  of  liability  by  the  company. — 
Hartford  Fire  Ins.  v.  Josey  (Tex.  Civ. 
App.)  25  8.  W.  685.  «  Tex.  Civ.  App. 
290. 

705.  Where  a  Are  company  denied 
its  liability  in  toto,  there  was  a  waiver 
of  Irregularities  In  the  proof  of  loss. — 
Hanover  Fire  Ins.  Co.  of  New  York 
v.  Huff,  17G  8.  W.  465. 

755.  Where  an  adjuster  representing 
defendant   adjusted    the   loes    Immed- 

then  Inform 


j  red     that     the 


would  not  pay  Mm,  such  refusal  con- 
stitutes a  waiver  of  proof  of  loss.— 
Bast  Texas  Fire  Ins.  Co.  v.  Brown, 
(Tex.  Sup.)    18  8.   W.   713. 

767.  Proofs  of  loss  under  a  Ore  pol- 
icy are  waived,  where  the  insurer  de- 
niee  its  liability  on  the  policy. — Scot- 
tish Union  &  National  Ins.  Co.  v. 
Moore,  81  S.*W.  67S,  SB  Tex.  Civ.  App. 
312. 
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(5)  Failure  to  Object  or  to  State  Ground  of  Objection. — The 
failure  of  the  insurer  to  notify  the  insured  of  defects  in  proofs  of 
loss  which  can  be  corrected  is  a  waiver  of  its  right  to  object  to  the 
proofs  on  the  ground  of  such  defects.188  "*  ™  An  insurer's  accept- 
ance of  a  statement  of  the  material  used  in  the  cost  of  construction 
of  a  building  and  its  failure  to  eoinply'  with  a  request  to  specify 
anything  else  that  might  be  neeessaxy,  is  a  waiver  of  formal  proofs 
of  loss.™ 

(6)  Adjustment  of  Loss  and  Negotiations  for  Settlement.— A 
forfeiture  is  not  waived  by  requiring  the  insured  to  submit  to  a 
sworn  examination.™  A  non-waiver  clause,  the  purpose  of  which 
is  to  enable  the  insurer  to  negotiate  in  regard  to  the  loss  without 
waiving  its  right  to  contest  liability,  does  not  apply  after  an  adjust- 
ment of  the  loss  has  been  made.7*4  And  the  faet  that  the  insurer 
had  no  knowledge  of  facts  sufficient  to  defeat  the  claim  before  the 
adjustment  is  of  no  avail  where  it  might  have  known  them  by  in- 
quiry and  was  not  prevented  from  so  doing  by  any  fraud  of  the 
insured."8 


BflO— (0)  rattan  to  Object  or  to  Ktrto 
Ground  of  Objection.  (■■•  OS  Csnt. 
Sir-  Uuraranos,  IS  1393-1404.) 

768.  Failure  of  the  Insurer  to  noti- 
fy the  insured  of  defects  In  proofs  of 
li.ss  which  can  be  corrected  Is  a  waiver 
of  his  right  to  object  to  the  proofs 
on  the  ground  of  such  defects. — North- 
ern Assur.  Co.  v.  Samuels,  33  S.  W. 
2"9.     11  Tex.  Civ.  App.  417. 

7EB.  Failure  of  Insurer  of  household 
goods  to  point  out  specifically  defects 
In  proof  of  lose  held  a  waiver  of  any 
defects.— Fidelity- Phoenix  Fire  Ins.  Co. 
v.  Sadau,  178  S.  W.  5B9. 

740.  Where  proof  of  lose  wae  de- 
fective because  the  notary  before  whom 
It  was  sworn  was  Interested,  the  ln- 
ralse   that  question  must  ob- 


ject    i 


it    < 


that 


1T6 


lolicj 


-Royal    : 


Co,  v,  Hclntyre  {Tex.  CIv.  App.)  34 
8.  W.  889,  reversed  37  S.  W.   1068. 

70S.  After  being  notified  of  the  loss, 
defendant's  acceptance  of  a  statement 
of  the  material  used  in.  and  the  coat 
of  construction  of,  a  building  destroy- 
ed by  Qre,  and  its  failure  to  comply 
with  a  request  to  specify  anything 
else  that  might  be  necessary.  Is  a 
waiver  of  formal  proofs  of  loss. — Ger- 
ard Fire  &  Marine  Ins.  Co.  v.  Frymler 
(Tex.  Civ.  App.)   32  S.  W,   56. 

733.  A  distinct  denial  of  liability 
and  refusal  to  pay  on  the  ground  that 


that  there 
is  no  liability.  Is  a  waiver  of  the  con- 
dition requiring  proof  of  loss.— East 
Texas  Fire  Ins.  Co.  v.   Coffee.  61  Tex. 


Ml — (»)  Aajturtmaat  of  £oss  and  Ms 

gotUtions    for    ■■ttlsmant.      (Im    28 
Osnt.    Dig-.   XnnzauM,   |$    1409,   1407, 


7S4.  A  nonwaiver  clause  In  a  fire 
policy,  the  purpose  of  which  is  to  en- 
able the  company's  agent  to  negotiate 
In  regard  to  the  loss  without  any 
waiver  by  the  company  of  Its  right 
to  contest  its  liability,  does  not  apply 
after  an  adjustment  of  the  loss  has 
been  made. — (Civ.  App.)  German  Ins. 
Co,  v.  Glbbs,  Wilson  &  Co.,  92  S.  W. 
1H68.  rehearing  denied  96  S.  W.  "to. 
2S  Cent.  Dig.  Insurance,  !  1408. 

766.  Where  a  policy  on  a  stock  of 
goods  was  forfeited  by  failure  of  in- 
sured to  produce  books  showing  a  rec- 
ord of  his  business  transactions,  as  re- 
quired by  the  policy,  such  forfeiture 
was  not  waived  by  requiring  Insured 
to  submit  to  a  sworn  examination. — 
American  Cent.  Ins.  Co.  v.  Nunn,  82 
S.  W.   497,  98  Tex.  191. 

Tee.  After  an  adjustment  of  the  loss 
under  a  fire  policy,  the  fact  that  in- 
surer had  no  knowledge  of  facts  which, 
if  known,  might  have  been  effectual 
to  defeat  the  claim  under  the  policy, 
Is  of  no  avail,  if  the  insurer  might 
have  known  them  upon  inquiry,  and 
was  not  fraudulently  prevented  from 
learning  them  by  the  Insured. — (Civ. 
App.)  German  Ins.  Co.  v.  Glbbs,  Wll- 
&    Co.,    92    S.    W.    1068,    rehearing 


denied  96  S.  W.  760. 


Google 
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ADJUSTMENT  OF  LOSS 

Effect  of  Adjustment. — An  adjustment  may  be  set  aside  on  a 
showing  that  it  was  fraudulent  or  made  through  a  mistake  of  fact."7 

Effect  of  provisions  of.  Policy  for  Appraisal  or  Arbitration. — 
Where  an  arbitration  and  award  were  made  by  the  policy  a  pre- 
requisite  to  instituting  suit,  a  suit  could  be  maintained  although  the 
award  was  invalid,  but  through  no  fault  of  the  insured.'""  A  dis- 
agreement between  the  insurer  and  insured  as.  to  the  basis  of  es- 
timating a  loss  does  not  call  an  arbitration  provision  into  force,  not 
being  as  to  the  amount  of  the  loss.™  Where  the  policy  provides 
for  the  loss  to  be  estimated  according  to  the  cash  value  of  the  prop- 
erty at  the  time  of  loss  the  measure  of  damages  is  the  amount  it 
would  cost  the  insured  in  cash  to  purchase  property  of  like  kind 
and  quality.7** 

Demand  of  Appraisal  or  Arbitration. — Where  an  insurer  fails  to 
demand  an  appraisal  within  the  time  prescribed  by  the  policy,  it 
waives  its  right  thereto."*  m  '"  Where  a  policy  provides  that  the 
extent  of  loss  shall,  on  demand  by  cither  party,  be  appraised  by 
arbitrators,  that  such  appraisal  shall  be  made  a.  part  of  the  proofs 


707.  An  adjustment  of  a  loss  under 
a  lire  policy  may  be  set  aside,  on  a 
showing  that  It  was  fraudulent,  or 
made  through  a  mistake  of  fact. — (Civ. 
App.)  Gorman  Ins.  Co.  v.  Glbbe,  Wil- 
son A  Co..  92  8.  W.  10SS.  rehearing  de- 
nied 96  S.  W.  T60.  See  28  Cent.  Dig. 
Insurance,  SS  1413-1419. 


W7— 


iffsot  of  Provisions  of  Polio?  for 

"      "  Arbitration.      (Im    99 

30.  14*1.) 

TSS.  Where  a  policy  provides  that 
the  loss  shall  be  estimated  according 
to  the  cash  value  of  the  property  at 
the  time  of  the  tire,  the  measure  of 
damages  Is  the  amount,  which  It  would 
cost  the  Insured  In  cash  to  purchase 
property  of  like  kind  and  quality.— 
German  Ins.  Co.  v.  Everett  (Tei.  Civ. 
App.)    36  S.  W.   125. 

789.  Under  a  policy  providing  that. 
In  case  Insurer  and  insured  differed  as 
to  the  amount  of  loss,  It  may  be  de- 
termined by  arbitration  If  parties  so 
elect,  a  disagreement  merely  as  to  the 
basis  of  estimating  the  loss  does  not 
call  such  provision  Into  force. — Vir- 
ginia Fire  and  Marine  Ins  Co.  v.  Can- 
non. 4E  8.  W.  S4S,  lg  Tex.  Civ.  App.  588. 

770.  Arbitration  and  award  was 
made  by  an  Insurance  policy  a  prereq- 
uisite to  Instituting  suit.     The  award 


588 — Demand  of  Appraisal  or  Arbitra- 
tion. (■«■  88  Cent.  Dig.  Insurance, 
I  14*6.)         - 

771.  Where  an  Insurance  policy  re- 
quires proofs  of  loss  to  be  made  with- 
in 60  days  from  the  loss,  and  provides 
that  If  the  parties  disagree  as  to  the 
amount  of  loss  It  shall  be  determined 
by  appraisers  and  the  loss  shall  not  be 
payable  until  60  days  after  the  receipt 
by  the  company  of  the  proofs  of  loas 
accompanied  by  the  award  of  the  ap- 
praisers. If  appraisement  has  been  re- 
quired, a  demand  by  the  company  for 
an  appraisement,  made  more  than  60 
days  after  the  loss,  and  after  proofs  of 
loss  had  been  retained  more  than  three 
weeks  without  objection,  was  too  late. 
—Lion  Fire  Ina.  Co.  v.  Heath,  68  H. 
W.  806. 

779.  Where  a  fire  policy  requires 
proofs  of  loss  within  60  days,  to  be 
accompanied  by  an  award  when  ap- 
praisal has  been  required,  a  demand 
for  an  appraisal  made  6  months  after 
loss  and  6  months  after  proofs  have 
been  received  and  retained  without  ob- 
jection, and  not  until  suit  Is  Instituted, 
is  too  late;  as.  to  be  effectual,  ap- 
praisal should  be  required  within  the 
60  days. — American  Cent.  Ine.  Co.  v. 
Heath,   68   B.   W.    236. 

773.  Where  an  Insurer  falls  to  de- 
mand an  appraisal  within  the  time  pre- 
scribed by  the  policy.  It  waives  Its 
right  thereto— American  Cent.  Ins.  Cn. 
v    Heath,  69  8.  W.  236. 

XjOOQ\ 


ogle 


FIRE   INSURANCE  129 

of  Iobs  and  that  nothing  shall  be  payable  until  such  proofs  are  fur- 
nished, such  appraisement,  when  demanded,  is  a  condition  precedent 
to  right  of  action  by  the  insured.77* 

Proceedings  on  Appraisal  or  Arbitration. — The  failure  of  ap- 
praisers to  give  notice  of  their  hearing  and  to  take  evidence  does 
not  invalidate  their  award  where  neither  the  policy  nor  the  agree- 
ment appointing  them  prescribes  the  procedure  before  them."8  The 
insurer  cannot  complain  where  it  made  no  request  to  present  evi- 
dence.77* Where  both  appraisers  agree  to  it  an  umpire  selected  by 
them  is  authorized  under  the  policy  to  fix  an  award  exceeding  that 
of  either  appraiser.171  An  award  was  held  void  where  the  arbi- 
trators gave  no  notice  of  the  time  and  place  of  their  meeting  and 
refused  permission  to  a  party  to  appear  before  them.77*  The  fail- 
ure of  arbitrators  to  value  personal  property  in  a  one  story  part 
of  a  two  story  building  rendered  the  whole  award  invalid  where 
it  was  held  that  the  whole  house  was  insured  together  with  the 
personal  property  specified  therein.77* 

Validity  and  Effect  of  Appraisal  or  Award. — Under  an  agreement 
to  arbitrate  a  loss,  the  award  binds  the  insurer,  especially  where 
the  policy  provides  for  arbitration  on  disagreement,™  and  it  will 
not  be   disturbed   except   where   fraud,   partiality,   misconduct  or 

7T4.  Whore  a  policy  provides  that 
the  extent  of  any  loss  shall,  on  demand 
of  either  party,  be  appraised  by  ar- 
bitrators, that  the  report  of  such  ap- 
praisement shall  be  made  part  of  the 
proofs  of  loss,  and  that  nothing  shall 
be  payable  until  such  proofs  are  furn- 
ished, such  appraisement,  when  de- 
manded. Is  a  condition  precedent  to 
right  of  action  by  the  assured. — Scot- 
tish Union  At  Nat.  Ins.  Co.  v.  Clancy, 
(Tex.)  S  B.  W.  686. 

979 — ProflssiUmrs  on  Appraisal  or  At. 
bttraUon.  (■*•  SS  Cent.  BIT-  Insui- 
anoe,  55   1499,  1489,  1497,  1499.) 

776.  Where  neither  the  provisions 
of  a  fire  Insurance  policy,  nor  the 
agreement  of  appointing-  appraisers, 
prescribed  the  procedure  before  them, 
their  failure  to  give  notice  Of  the  hear- 
ing, and  to  take  evidence,  does  not  in- 
validate their  award— Orient  Ins.  Co. 
Of  Hartford,  Conn.,  v.  Harmon,  17T  S. 
W.    192. 


.  under  an  Insurance 
policy  gave  no  notice  of  the  time  and 
place  of  their  meeting,  and  refused 
permission  to  a  party  to  appear  before 
them.  Held,  the  award  was  void. — 
Phoenix  Ins.  Co.  v.  Moore,  16  S.  W. 
1131. 

779.  A  policy  of  Insurance  was  "on 
the  two-story  •  •  •  building  oc- 
cupied by  assured  or  tenant  as  an 
hotel,     •     •     •     known  as  the  'Centra! 


Hotel, 


property  while  contained  In 
tne  aDOve-descrlbed  building"  Held, 
that  the  whole  house  was  Insured, 
together  with  the  sped  lied  personal 
property    therein,   and    the    failure    of 

In   a   one-story   part   thereof   rendered 
the  award  Invalid. — Id. 

B74— Validity  and  >ff*ot  of  Appraisal 
or  Award.  (Bee  AS  Oast.  Mb.  Xnnux- 
ance,  55  1430-1439,  1434.) 


779.  An  award  of  Insurance  ap- 
praisers, subject  to  the  common-law 
rules  of  arbitration,  Is  not  void  for 
failure  to  give  notice  and  hear  evi- 
dence where  the  Insurer  made  no  re- 
quest to  present  evidence. — Id. 

777.  An  umpire  selected  by  Are  In- 
surance appraisers  held  authorised,  un- 
der the  policy,  to  Hi  an  award  exceed. 
ing  that  of  either  appraiser,  where 
both  appraisers  agreed  thereto. — Id. 


appraisers  appointed  under  a  fire  In- 
surance policy,  proof  that  the  award 
was  void  for  a  reason  not  pleaded 
does  not  defeat  recovery. — Orient  Ins. 
Co.  of  Hartford,  Conn.,  v.  Harmon,  17T 
S.  W.  1«2. 

791.  Where  the  award  of  fire  Insur- 
ance appraisers  does  not  show  that 
they  allowed  for  depreciation,  but  does 
not  conclusively  Show  that  they  failed 
to  make  such  allowance,  the  award  will 
be  sustained. — Id. 
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gross  mistake  is  shown."2  An  arbitration  clause  in  a  policy  to  be 
used  in  the  event  of  disagreement  is  valid  but  does  not  bar  a  suit 
where  no  disagreement  has  arisen  on  account  of  the  loss.'1*  "8  An 
insurer  cannot,  by  declining  or  neglecting  to  take  any  action,  after 
proof  of  loss,  urge,  as  a  bar  to  an  action,  that  the  amount  of  loss 
has  not  been  agreed  upon  or  fixed  by  appraisers. 7"  Where  the 
*  policy  provided  for  an  appraisal  showing  separately  the  sound  value 
and  loss,  an  award  showing  one  lump  sum  as  sound  value  and  an- 
other as  loss  is  admissible  in  a  suit  on  the  policies  where  the  in- 
surers though  represented  before  the  appraisers  did  not  suggest 
noncompliance  with  the  policy  and  where  they  appeared  to  have 
fully  understood  the  award."*  In  a  case  where  part  of  the  prop- 
erty was  damaged  and  part  totally  destroyed  it  was  held  that  since 
the  arbitration  clause  had  no  reference  to  property  totally  de- 
stroyed, the  award  of  the  arbitrators  did  not  preclude  an  additional 
recovery  for  the  total  loss."'  "'  An  appraisement  must  include 
all  the  items  claimed  by  the  insured  to  have  been  lost;  otherwise 
it  will  be  void.™  Where  the  award  does  not  show  that  the  ap- 
praisers allowed  for  depreciation,  but  does  not  conclusively  show 
that  they  failed  to  make  such  allowance,  the  award  will  be  sus- 


788.  An  award  by  fire  Insurance  ap- 
praisers will  be  disturbed  only  where 
fraud,  partiality,  misconduct,  or  gross 
mistake  Is  shown. — Id. 

783.  Under  a  (Ire  policy  providing 
that.  In  case  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall  be 
ascertained  by  appraisers,  etc.,  the  ap- 
praisers have  no  authority  to  refuse 
to  appraise  property  claimed  by  the 
Insured  to  have  been  destroyed,  and 
an  appraisement  omitting  such  Items 
Is  void. — American  Fire  Ins.  Co,  v. 
Bell.  76  S.  W.  318. 

784.  Under  Are  policies,  and  an 
agreement  thereunder,  provided  for  dis- 
interested appraisal  of  lose,  showing 
separately  the  sound  value  and  loss 
an  award  showing  one  lump  sum  as 
sound  value,  and  another  as  loss,  was 
not  inadmissible  In  a  suit  oh  policies 
an  not  complying  with  such  provisions, 
where  Insurers,  though  represented  be- 
fore the  appraisers,  did  not  suggest 
such  noncompliance,  and  where  they 
appeared  to  have  fully  understood  the 
award. — Milwaukee  Mechanics'  Ins.  Co. 
v.  Frosch.  130  9.  W.  ftOO. 

TBS.  Under  an  agreement  to  arbi- 
trate a  Are  loss,  the  award  binds  In- 
surer, especially  where  the  policy  pro- 
vides for  arbitration  on  disagreement. 
—Id. 

788.  Where  it  was  not  contemplated, 
In  the  policy  or  agreement  to  arbitrate, 
that  any  question  should  be  submitted 
to  appraisers,  except  what  arose  from 
damage  to  goods.  It  will  not  be  pre- 
sumed that  damages  for  total  loss  of 
goods  were  Included  in  the  award.  In 


the  absence  of  allegations  and  proof 
of  fraud  or  mistake. — Fire  Ass'n  of 
Philadelphia  v.  Colgin.   33  S.  W.   1004. 

787.  Part . of  the  Insured  property 
having  been  totally  destroyed,  and 
part  damaged,  the  amount  of  the  loss 
was  submitted  to  arbitration.  Held, 
that,  since  the  arbitration  clause  In 
a  policy  has  no  reference  to  property 
totally  destroyed,  the  award  of  the 
arbitrators  did  not  preclude  an  addi- 
tional recovery  for  the  loss  sustained 
by  total  destruction  of  the  property. — 
Liverpool,  London  &  Olobe  Ins.  Co.  v. 
Colgin    (Ten.  Civ.   App.)    3(    S.  W.   291. 

788.  Where  a  policy  of  insurance 
provided  that  the  estimate  of  the  loss 
Incurred  by  the  insured  should  be  made 
by  the  Insured  and  the  company,  or, 
If  they  disagreed,  by  appraisers,  the 
ascertainment  of  the  amount  of  loss 
by  the  recovery  on  the  policy,  except 
in  case  of  actual  disagreement;  and 
the  company  cannot,  by  declining  or 
neglecting  to  take  any  action  after 
proof  of  loss,  urge,  as  a  bar  to  an 
action    for    recovery    under    the   policy, 


t   fixed 


Manchester  Fire  Ins.  Co, 
35  8.  W.  722.  12  Tex.  Civ.  APP.  «0T. 
789.  A  condition  In  a  Are  policy 
that,  In  the  event  of  disagreement  be- 
tween the  Insured  and  the  company 
as  to  the  loss.  It  shall  be  ascertained 
by  appraisers  before  suit  can  be  main- 
tained,  though    valid,   does   not   bar  a 
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tained.181    In  an  action  on  an  award,  proof  that  such  award  was 
void  for  a  reason  not  pleaded  does  not  defeat  recovery.'80 

Estoppel  or  Waiver  a*  to  Adjustment  or  Arbitration. — An  in* 
surer  which  accepts  proofs  of  loss  made  by  the  insured  waives  the 
right  to  have  the  question  of  loss  determined  by  arbitrators,  as 
reserved  to  it  by  the  policy.™  ™  ™  ™  An  insurer  denying  lia- 
bility in  toto  waives  a  provision  requiring  adjustment.*"  It  is  held 
though  that  a  denial  of  liability  after  appraisement  of  loss,  on  the 
ground  of  breach  of  condition  does  not  waive  the  insurer's  right 
to  insist  on  the  appraisement  as  conclusive  of  the  amount  of  loss.198 
A  failure  of  the  insurer  to  appear,  after  demanding  an  appraise- 
ment, is  a  waiver  of  its  right  of  appraisement.78*  An  inspection 
and  partial  adjustment,  with  an  offer  to  settle  and  the  acceptance 
of  certain  papers  without  objection  will  not  waive  a  stipulation  re- 
quiring proof  of  loss  and  an  appraisement  where  the  insured  is 
notified  that  such  proof  and  appraisement  would  be  required.*01  An 
insurer  waives  its  right  to  another  appraisement  by  insisting  that  a 
void  appraisement  is  valid.*"     A  provision  that  the  insured  shall  give 


B7s — Mstoppal    or   Waiver    aa    to    Ad- 
"    or    Arbitration.     (Im    SB 
.   Xturaraaoa,    fs    1436-1438.) 

TOO.  A  Are  policy  provided  that  the 
Insured  and  the  company  should  ad- 
just the  loss,  or,  In  the  event  of  dis- 
agree men  t.  that  the  loss  should  be 
ascertained  by  appraisers,  before 
proofs  of  loss  were  required.  The  In- 
sured furnished  proofs  of  loss  within 
the  required  time,  and  the  company 
retained  them  without  objection  until 
after  the  time  for  furnishing  them 
had  expired,  when  It  objected  for  spec- 
ified reasons,  not  Including  want  of 
appraisement.  Held,  that  the  condition 
requiring  appraisement  was  waived. — 
American  Fire  Ins.  Co.  v.  Stuart  (Tex. 
Civ.  App.)   IS  S.  W.  815. 

7S1.  An  Insurance  company  which 
accepts  proofs  of  loss  made  by  the  in- 
sured waives  the  right  to  have  the 
.  question  of  loss  determined  by  arbi- 
trators, as  reserved  to  It  by  the  policy. 
—Virginia  Fire  &  Marine  Ins.  Co.  v. 
Cannon.  46  8.  W.  945.  IS  Tex.  Civ. 
A'pp.   688. 


jollcy 


-ovld- 


ed  that,  In  the  event  of  Arc 
sured  should  separate  the  undamaged 
property  from  that  damaged,  and  the 
parties  should  estimate  the  value  of 
that  not  damaged,  and  that  the  Insurer 
might,  at  its  option,  take  such  goods 
at  their  appraised  value.  Held,  that 
three  days  after  loss.  In  the  absence 
of  unusual  conditions,  was  ample  time 
for  the  Insurer  to  avail  Itself  of  sucli 
provisions,  and  failure  to  do  so  was 
a  waiver,  so  that  the  Insured  did  not 
break  the  contract  by  disposing  of  the 
goods  at  the  er  "     '  " 


34  Tex.  Civ.  App.  471.      See  Cent.  Dig. 
vol.  28.  cols.  2323,  2324,  |  1411. 

7*3.  A  provision  that  the  Insured 
shall  give  opportunity  to  adjusters  to 
examine  the  property  la  waived,  where 
they  made  no  examination  for  10  days 
iquest  by  the  insured  and  die- 
all  liability  under  the  policy. 
— Fidelity  Phoenix  Fire  Ins.  Co.  of 
New  York  v.  Abilene  Dry  Goods  Co., 
1G9  3.  W.  172.  28  Cent.  Dig.  Insurance, 
II  1436-1438. 

7H  The  provision  In  an  Insurance 
policy  which  requires  the  submission 
of  the  amount  of  lose  to  appraisers  In 
the  event  of  a  disagreement  between 
the  company  and  the  Insured  as  to  the 
amount  Is  waived  by  the  acceptance  of 
the  proofs  of  loss. — Springfield  Fire 
A  Marine  Ins.  Co.  v.  Cannon.  46  S.  W. 
876. 

790.  Where  a  tacit  agreement  Is 
reached  between  the  agent  of  an  In- 
surance company  and  the  Insured  upon 
alt  points  touching  the  loss  except  the 
amount,  and  the  company  retains  the 
proofs  of  loss  sent  It  without  objection, 
the  circumstances  establish  a  waiver 
of  appraisement  and  every  other  point 
except  as  to  the  manner  of  determin- 
ing the  amount  of  loss.— Hartford  Fire 
Ins.  Co.  v.  Cannon,  48  S.  W.  851,  19 
Tex.    Civ.   App.   306. 

7*6.  Where  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
its  liability  in  toto.  It  thereby  waived 
a  provision  requiring  adjustment.— 
Connecticut  Fire  Ins.  Co.  v.  HMbrant, 
78   S.  W.    568. 

void 
the  company,  by  Insist- 
ing that  It  was  valid,  waived  its  right 
to  another  appralaement. — American 
Fire  Ins.  Co.  v.  Bell.  75  S.  W.  319. 
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adjusters  an  opportunity  to  examine  the  property  is  waived  where 
they  made  no  examination  for  ten  days  after  request  by  insured  and 
disclaimed  all  liability. "*  Further,  a  provision  that  the  insurer 
might,  after  separation  of  the  damaged  from  the  undamaged  goods, 
take  the  latter  goods  at  their  appraised  value,  is  waived  after  three 
days  in  the  absence  of  unusual  conditions,  that  being  ample  time."* 
The  limitation  of  an  agent's  power  in  a  policy  to  waive  certain  con- 
dition does  not  apply  to  ah  adjuster  after  the  policy  has  become 
a  demand  against  the  insurer.*04 

Bights  of  Parties  After  Adjustment. — The  general  rule  is  that 
action  on  the  original  claim  may  be  maintained  where  it  appears 
there  was  an  accord,  but  no  satisfaction,  unless  the  agreement  to 
execute  the  accord  was  accepted  in  lieu  of  performance.80'  The 
fact  that  a  sum  in  settlement  had  been  agreed  upon  but  on  tender 
the  insured  had  refused  it,  constituted  no  defense  to  a  suit  on 
the  policy.80*  Either  the  insured  or  the  insurer  may,  after  adjust- 
ment and  before  payment,  upon  clear  proof  avail  themselves  of  any 
defense  which  may  exist  under  the  policy  arising  from  facts  not 
considered  in  such  adjustment.*0*  An  adjustment  made  by  the 
insurer's  adjuster  is  not  binding  upon  an  assignee,  under  permis- 
sion in  the  policy,  and  who,  after  expressing  a  desire  to  participate 
in  the  adjustment,  was  not  permitted  to  do  so.80' 


79B.  Under  a  policy  providing  for 
ascertaining  loaa  by  appraisement,  and 
that  any  proceeding  relative  to  ap- 
praisement shall  not  waive  any  condl- 
Uon  of  the  policy,  denial  of  liability 
bv  the  insurer,  after  appraisement  of 
Iobb,  on  the  ground  of  breach  of  con- 
dition of  the  policy,  doea  not  waive  Its 
right  to  insist  on  the  appraisement  as 
conclusive  of  the  amount  of  loss. — 
American  Cent.  Ins.  Co.  v.  Bass  (Tex. 
Sup.)   38  8.  W.  111*. 

TflS.  Failure  of  an  Insurer,  after  de- 
manding an  appraisement  of  a  fire  loss 
at  a  given  time  and  place,  to  appear 
at  the  time  and  place  designated  by 
agent  or  otherwise,  without  the  Inter- 
vention of  any  act  of  the  Insured,  Is 
a  waiver  of  his  right  of  appraise- 
ment.— Northern  Assur.  Co.  v.  Samuels 
(Tex.  Civ.  App.)  IS  8.  W.  IS9.  II  Ten. 
Civ.  App.  417. 

BOO.  The  limitation  in  a  policy  of 
the  power  of  an  agent  to  waive  certain 
conditions  In  the  policy  does  not  apply 
to  the  adjuster  after  the  policy  has 
become  a  demand  against  the  Insurer. 
—Roberts.  Willis  ft  Taylor  Co.  v.  Sun 
Hut.  Ins.  Co.,  (Tex.  Civ.  App.)  IS  8. 
W.  996;  same  v.  Lancashire  Ins.  Co. 
Ltd. 

SOI,  An  Inspection  and  partial  ad- 
justment of  loss,  with  an  offer  to  pay 
a  certain  sum  In  satisfaction,  and  the 
acceptance  of  an  Inventory  of  lost 
and  damaged  goods  without  objection. 
will  not  waive  a  stipulation  requiring 


proof  of  loss  to  be  produced,  and  ap- 
praisement of  damage  to  be  made,  the 
assured  being  notified  that  auch  proof 
and  appraisement  would  be  required 
according  to  the  policy. — Scottish  Un- 
ion ft  Nat.  Ins.  Co.  v.  Clancy,  (Tex.) 
S  8.  W.  430. 

nights  of  PartlM  After  Adjustment. 

BOS.  An  adjustment  of  loss  made  by 
the  company's  representative  Is  not 
binding  upon  one  to  whom  the  policy 
has  been  assigned,  under  permission 
In  the  policy,  and  who  after  express- 
ing a  desire  to  participate  in  the  ad- 
justment, was  not  permitted  to  do  so. 
— Fire  Ass'n  v.  Blum.  63  Tex.  282. 

SOS.  Either  Insured  or  company 
may,  after  adjustment  and  before  pay- 
ment upon  clear  proof  avail  himself 
of  any  defense  which  may  exist  under 
policy  arising  from  facts  not  consid- 
ered In  auch  adjustment. — Fire  Ass'n 
v.  Blum,  SS  Tex.  28a. 

804.  Where  the  Insurer  offered  to 
pay  ISBE  on  a  policy  lose  of  fSOO,  and 
the  Insured  agreed  to  accept  it,  but 
on  tender  of  such  sum  refused  it, 
there  was  at  most  an  accord  without 
satisfaction,  and  such  facts  were  not 
a  defense  to  the  suit  on  the  policy. — 
Camden  Fire  Ins.  Ass'n  v.  Balrd,  187 
S.  W.  699. 

SOB.  The  general  rule  is  that  action 
on  the  original  claim  may  be  main- 
tained where  It  appears  there  was  an 
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RIGHT  TO  PROCEEDS 

Policy  Payable  to  Owner  of  Property  or  Interest  Insured. — It  is 
held  that  a  purchaser  of  land  subject  to  a  vendor's  lien,  but  who 
assumed  no  personal  liability  on  the  purchase  money  notes  and  who 
insured  premises  for  his  own  benefit  is  entitled  to  the  proceeds  as 
against  the  owner  of  the  lien.80*  Where  a  poUcy  is  payable  to  one 
having  merely  a  life  estate  the  remaindermen  in  case  of  loss  are 
entitled  only  to  the  excess  over  the  value  of  the  life  estate.807 

Proceeds  of  Insurance  on  a  Homestead. — The  Supreme  Court  has 
held  that  the  right  of  exemption  which  attaches  to  a  homestead 
under  the  Constitution,  attaches  also  to  money  due  for  insurance 
on  the  homestead  to  any  amount  whatever.*1"  Insurance  on  home- 
stead property  is  exempt  from  the  claims  of  general  creditors,410  "" 
from  garnishment"8  81S  and  from  the  payment  of  a  husband's  debts 
other  than  such  debts  as  are  owing  for  purchase  money  or  for 
taxes.814  However,  a  husband,  without  the  consent  of  the  wife,  may 
waive  the  exemption  from  garnishment.818    The  proceeds  of  a  pol- 


accord,  but  no  satisfaction,  unless  the 
agreement  to  execute  tbe  accord  was 
accepted   In   lieu   of  performance. — Id. 

Adjusters  not  Entitled  to  Bxtm  Com. 


»oe.  In  action  on  policy,  agents  of 
the  Insurer,  who  attempted  to  make 
an  adjustment  and  who  were  being 
paid  a  salary  by  the  Insurer  without 
reference  to  such  adjustment,  were 
properly  disallowed  their  claim  of  (10 
per  day  as  expenses1  of  adjustment — 
Merchants'  ft  Bankers'  Fire  Under- 
writers  v.   Brooks,    188   S.   W.    243. 


Art  16,  Art.  50,  attaches  also  to  money 
due  for  Insurance  on  the  homestead  to 
any  amount  whatever. — 29  8.  W.  418 
reversed;  Swayne  v.  Chase,  29  S.  W. 
418.  Id.,   80  8.  W.  104*. 

BIO.  Insurance  on  homestead  prop- 
erty Is  exempt  from  the  claim*  of  gen- 
eral creditors. — Jones  v.  White  so  He. 
29   8.  W.   1T7. 


(« 


680 — Policy  Payable  to  Owner  of  Prop, 
exty    or    Interest    Insured.      (See    OS 

-       ■      —  -     ,    |§    1438-1443.) 


807.  Where  a  lire  policy  is  payable 
to  one  having  merely  a  life  estate  In 
the  injured  property.  In  case  of  a  loss 
the  remaindermen  are  entitled  only  to 
the  excess  over  the  value  of  the  life 
estate. — Grant  v.  Buchanan,  81  S.  W. 
820.   38    Tex.   Civ.   App.    834. 

sou.  Purchaser  of  land  subject  to  a 
vendor's  Hen.  but  who  assumed  no 
personal  liability  on  the  purchase- 
money  notes,  and  who  insured  premises 
for  his  own  behalf,  held  entitled  to 
proeeeds  as  against  owner  of  the  Hen. 
— Qassaway  v.  Browning,  1TB  S.  W. 
4S1. 

Itomsds  of   Insurance   on  Homestead. 


811.     Under    the    con: 

omptlon  of  the  homestead  fr< 

sale,   money, 

.nabh 

arising    fron 

thereon.    Is 

exempt   ale 

o.— S 

Chase   (Tex. 

Civ.    App.) 

29    I 

reversed;  10 

S.  W.   10*9. 

813.  An  assignment  of  an  Insurance 
policy  on  homestead  property  for  the 
purpose  of  collection,  and  under  agree- 
ment that  the  assignee  should  apply 
part  of  the  sum  collected  on  a  debt 
due  from  the  Insured,  does  not  destroy 
the  exempt  character  of  the  balance. 
—Jones  v.  Whlteselle,  89  S.  W.  177. 

813.  The  proceeds  of  an  Insurance 
policy  on  permanent  fixtures  In  a  build- 
ing on  the  homestead  of  lnaured  are 
proceeds  of  the  homestead,  and  as  such 
are  exempt  from  garnishment. — Cul- 
lers v.  James,  1  S.  w.  314.  66  Tex. 
498,  distinguished;  New  Orleans  Ins. 
Ass'n  v.  Jameson,  28  S.  W.  307,  t  Tex. 
Civ.   App.    282. 

814.  The  proceeds  of  a  fire  insur- 
ance policy  Issued  on  a  building  which 
Is  part  of  a  homestead  are  exempt  from 
the  payment  of  a  husband's  debt  other 
than  for  such  debts  aa  are  owing  for 
purchase  money  of  the  homestead  or 
for  taxes  thereon. — Alvord  Nat'l  Bank 
v.  Ferguson.  126  S.  W.  S22. 
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icy  on  permanent  fixtures  in  a  homestead  are  proceeds  of  the  home- 
stead and  as  such  are  exempt  from  garnishment. sia  An  assignment 
of  a  policy  on  the  homestead  for  the  purpose  of  collection,  under 
an  agreement  that  the  assignee  should  apply  part  of  the  sum  col- 
lected on  a  debt,  does  not  destroy  the  exempt  character  of  the 
balance.812  A  provision  in  a  policy  taken  out  by  a  husband  on  a 
homestead,  that  in  ease  of  garnishment,  any  suit  on  the  policy  by 
him  or  his  representatives,  shall,  on  application  of  the  insurer,  be 
stayed  until  such  garnishment  is  disposed  of,  is  void."f  Insurance 
money  on  a  homestead,  when  insured  by  the  purchaser  under  ex- 
press reservation  of  the  vendor's  lien,  without  agreement  to  in- 
sure for  the  benefit  of  the  vendor,  is  not  subject  to  payment  of  the 
vendor's  foreclosure  judgment. ***  m  ***  (For  facts  not  showing 
an  estoppel  to  claim  insurance  money  which  had  been  garnisheed 
by  showing  that  the  plaintiff  knew  of  the  garnishment  proceedings 
in  time  to  have  objected  on  the  ground  that  it  was  a  homestead 
insurance,  see  Ann.  820.)  (For  facts  showing  garnishee  entitled 
to  recover  of  vendor  its  costs  and  attorney's  fees,  see  Ann.  825.) 

Proceeds  of  Iosunufce  on  a  Souse  Not  a  Homestead. — The  pro- 
ceeds of  a  policy  on  a  house  uot  the  insured's  homestead  is  sub- 
ject to  garnishment  and  the  payment  of  his  debts.*"     (For  facta 

show  an  estoppel  to  Claim  the  money 
by  showing  that  plaintiff  knew  of  the 
garnishment  proceedings  In  time  to 
have  objected  to  the  garnishment  of 
the  fund  on  the  ground  that  It  was 
the  proceeds  of  his  homestead. — John- 
son   v.    Hall,    IBS    S.  W.   S9B. 

Ml.  An  equitable  title  founded  upon 
a  conveyance  In  which  an  express  Hen 
la  retained  to  seCure  unpaid  purchase 
money  may  be  the  subject  of  a  home- 
8  toad,  and  exempt  from  the  payment 
of  ordinary  debts. — Stratton  v.  West- 
chester Fire  Ins.  Co.  v.  New  York.  18t 
S.  W.  4. 

S9S.  Insurance  money  on  a  home- 
stead, occupied  as  such,  when  Insured 
by  the  purchaser,  under  express  reser- 
vation of  a  vendor's  lien,  without 
agreement  to  insure  for  the  benefit  of 
the  vendor,  was  not  subject  to  pay- 
ment of  the  vendor's  foreclosure  Judg- 
ment against  the  purchaser. — Stratton 
v.  Westchester  Fire  Ins  Co.  of  New 
York,   182  S.  W.  4. 

803.  A  purchaser  of  land  holding 
under  a  deed  expressly  retaining  a 
lien  for  part  of  the  purchase  money 
cannot  hold  the  land  as  a  home- 
stead against  the  vendor  holding  ven- 
dor's lien  purchase-money  notes.— 
Stratton  v.  Westchester  Fire  Ins.  Co. 
Of    New    York,    182    S.    W.    4. 


BIB.  Insurance  due  to  owners  of 
homestead  for  loss  of  home  building 
by  Are  is  not  subject  to  garnishment 
by  the  holder  of  a  mechanic's  Hen  on 
the  building  before  the  tire. — Camden 
et  al.  v.  Pay  et  al..  65  Tex.  58. 

sie.  The  insurance  money  on  the 
homestead  la  not  subject  to  the  pay- 
ment of  debts  of  a  general  character. 
— Cameron  et  al.  v.  Fay  et  al.,  GS  Tex. 
St. 

817.  A  provision  In  a  policy  of  In- 
surance, taken  out  by  the  husband 
on  a  homestead,  that,  In  case  of  garn- 
ishment in  consequence  of  any  debt 
of  the  insured,  any  suit  on  the  policy 
by  him.  his  representatives  or  assigns. 
■hall,  on  application  of  the  company, 
bn  stayed  until  said  garnishment  suit 
shall  be  disposed  of,  1b  void.— Traders' 
Insurance  Co.  v.  Chaae  (Tex.  Civ.  App.) 
31  S.  W.   1103.   11  Tex.  Civ.  App.  13. 

818.  Money  due  on  an  Insurance 
policy  on  a  homestead  Is  not  subject 
to  garnishment. — Whiteaelle  v.  Jones 
(Tex.  Civ.   App.)    39   8.  W.  406. 

BIB.  A  husband,  without  the  knowl- 
edge or  consent  of  hla  wife,  may  waive 
the  exemptions  from  garnishment  of 
money  derived  from  a  policy  on  a 
homestead. — Whlteaelle     v.     Jonea,     39 


In 


the 


amount  of  a  policy  on  plaintiffs  home- 
stead,   in    which    the    Insurance 
pany    alleged    that    auch    amoun 
been   gamlahed,   evidence  held   i 


policy  upon  a  house  not  the  insured's 
homestead  Is  not  exempt  from  garn- 
ishment  for   payment  of   his   debts. — 
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showing  garnishee  entitled  to  recover  of  vendor  its  costs  and  at- 
torney's fees,  see  Ann.  825.) 

Proceeds  of  Warehouse  Insurance. — Where  a  warehouseman,  in 
accordance  with  custom,  takes  out  in  his  name  insurance  on  his 
property  and  that  of  one  whose  goods  are  stored  with  him,  suffi- 
cient to  cover  the  goods  destroyed,  but  without  cause  settles  for 
less,  such  warehouseman  is  liable  for  the  loss  to  his  customer.8" 
Adoption  of  the  insurance  is  not  necessary  where  the  insurance  was 
taken  out  pursuant  to  a  custom  of  the  trade.'"  The  customer  may 
adopt  the  insurance,  where  it  was  taken  out  without  his  knowledge 
by  the  warehouseman,  even  after  loss  and  is  entitled  to  the  bene- 
fit.8" 

Proceeds  of  Insurance  on  Tools  of  a  Trade. — The  proceeds  of  in- 
surance on  pool  tables  used  in  running  a  pool  hall  are  exempt.818 

Policy  Payable  to  or  for'  Benefit  of  Mortgagee.— A  petition  by  a 
mortgagee  to  whom  policies  are  made  payable  as  its  interest  may 
appear,  showing  that  the  mortgage  is  in  excess  of  the  amount  of 
the  policies  and  does  not  show  that  the  debt  has  been  paid,  shows 
such  an  interest  in  the  property  as  will  entitle  the  mortgagee  to 
collect  the  entire  insurance.8"  8S0  A  mortgagee  who  is  the  beneficiary 
of  a  policy  procured  by  the  mortgagor  at  the  latter 's  expense  can- 
not recover  on  the  policy  when  the  mortgage  debt  has  been  paid, 


Stratton  v.  Westchester  Fire   Ina.   Co. 
of  New  York,   182  S.  W.  4. 

BBS.  In  a  vendor's  garnishment  pro- 
ceeding against  the  Insurer  of  realty, 
where  the  answer  of  the  garnishee  was 
not  denied,  and  it  was  discharged  from 
garnishment  upon  Its  answer,  although 
Judgment  went  agalnat  It  for  the  pur- 
chaser, such  garnishee  was  entitled  to 
recover  of  the  vendor  Its  costs,  In- 
cluding a  reasonable  attorney's  fee, 
under  Rev.  St.  1811,  Art.  807.— Strat- 
ton v.  Westchester  Fire  Ins.  Co.  of 
New  York.  18Z  S.  W.  4. 


and  that  of  one  whose  goods  were 
stored  with  It,  sufficient  to  cover  goods 
destroyed,  but,  without  cause,  settles 
for  less,  It  Is  liable  for  the  loss  to 
Its  customer.. — Southern  Cold  Storage 
ft  Produce  Co.  v.  A.  F.  Dechman  ft  Co., 
73  S.  W.  546. 

8aT.  Where  a  storage  company  In- 
sures in  its  name  property  stored  with 
It.  without  the  owner's  knowledge,  he. 
by  adopting  It.  even  after  the  loss.; 
Is  entltied  to  the  benefit;  and  adoption 
is  not  necessary  where  the  Insurance 
Is  taken  out  pursuant  to  a  custom  of 
the  trade. — Southern  Cold  Storage  ft 
Produce  Co.  v.  A.  F.  Dechman  ft  Co., 
73  S.  W.  54  6. 


Prooaeds  of  Insurance  on  Pool  TsMsa. 

818.  The  proceeds  of  Insurance  on 
pool  tables  used  In  running  a  poo|  hall, 
are  exempt. — Harris  v.  Todd,  IBS  S. 
W.  118». 

681 — PoUoy  Payabla  to  or  for  Built 
of  Mortgages  of  Property  Insured. 
(Bs*  98  Oast.  Mg .  Inauranoe,  |«  1444- 
1447.) 


Certain  Insurance  policies  on 
rtgaged  property,  ob- 
tained by  his  administrator  were  made 
payable  to  the  mortgagees  In  conform- 
ity with  the  mortgage  provisions.  The 
property  was  Injured  by  fire,  but  was 
repaired  by  the  administrator,  with 
which   the   mortgagees   had 

Held,  thi 
entitled  to  th 
money,  but  It  should  be  paid  to  the 
administrator,  since  he  had  restored 
the  property  to  the  condition  it  was 
in  before  the  fire. — Huey  v.  Ewell,  BE 
S.  W.   GOB.  23  Tex.  Civ.  App.  638. 

880.  In  an  action  by  the  mortgagee 
agalnat  the  mortgagor  for  insurance 
money  collected  by  the  latter  an 
answer  stating  that  plaintiff  having 
a  mortgage  on  the  property,  and  de- 
fendant being  the  owner,  and  the  pol- 
ices being  Issued  in  Its  name,  defend- 
ant had  no  objection  to  having  them 
made  payable   to   plaintiff,   as   Its   in- 

L.ooqTc 
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even  though  it  was  not  paid  until  after  lo&s.m  In  the  same  way, 
a  debtor,  who  takes  out  a  policy  for  the  benefit  of  his  sureties  on 
property  he  has  given  them  a  lien  on  for  their  protection,  is,  on 
payment  of  the  debt,  subrogated  to  the  rights  of  the  sureties  in  the 
policy.8**  Where  an  administrator  repairs  property  injured  by 
fire  with  money  on  which  the  mortgagees  of  the  property  had  no 
lien,  before  the  insurance  money  was  paid,  the  mortgagees  were  not 
entitled  to  the  insurance  money,  although  it  was  payable  to  them, 
but  it  should  be  paid  to  the  administrator.*2*  In  a  case  where  a 
real  estate  association  contracted  to  convey  land  to  a  purchaser  to 
be  paid  for  in  certain  installments,  the  purchaser  to  keep  the  im- 
provements insured  for  the  benefit  of  the  association,  the  pur- 
chaser could  not,  after  loss,  require  the  insurance  money  to  be  ap- 
plied on  the  unmatured  installments  without  the  consent  of  the 
association,  which  could  apply  the  fund  to  rebuilding  the  improve- 
ments.*" (For  facts  showing  right  of  mortgagees  to  a  pro  rata 
share  of  the  insurance  money,  see  Ann.  832.)  After  foreclosure  of 
a  vendor's  lien  the  vendor  cannot  thereafter  claim  that  he  con- 
tinued to  hold  the  superior  title  to  make  out  his  right  to  the  in- 
surance money  payable  after  loss.*8*    Where  the  insurance  exceeds 


t treat  might  appear,  and  admitting  an 
Implied  agreement  that  Insurance 
should  be  carried  for  plaintiff's  In- 
demnity against  loss,  did  not  admit 
that  the  policies  ware  made  payable 
to  plaintiff,  as  Its  Interest  might  ap- 
pear, as  alleged  In  the  petition.— Fan  - 
handle  Nat.  Bank  v.  Security  Co.,  44 
S.  W.  IB,  IB  Tex.  Civ.  App.  »8. 

831.  Where  insurance  policies  are 
made  payable  to  a  mortgagee  as  its 
Interest  may  appear,  a  petition  by  it.  In 
an  action  on  the  policies,  which  shows 
that  It  holds  a  mortgage  on  the  prop- 
erty for  an  amount  In  excess  of  the 
policies,  and  does  not  show  that  the 
debt  has  been  paid  or  the  property 
released,  shows  such  an  Interest  In 
the  property  as  will  entitle  plaintiff  to 
sue  for  and  collect  the  entire  amount 
due  on  the  policies. — Panhandle  Nat. 
Bank  v.  Security  Co.,  44  S.  W.  IS.  IS 
Tex.  Civ.  App.  9fl. 

B38.  The  owner  of  land  executed  a 
trust-deed  to  defendant  to  secure  two 
notes  payable  to  him,  one  of  which 
was  to  be  transferred  to  plaintiff,  but 
defendant's  note  was  made  the  prior 
Hen  on  the  land,  and  the  land-owner. 
for  further  security  of  plaintiff's  note. 
agreed  to  keep  insurance  on  the  prop- 
erty to  an  amount  sufficient  to  cover 
both  notes,  and  recited  In  the  trust- 
deed  that  such  Insurance  should  be  for 
the  beneilt  of  defendant  "or  the  own- 
er of  said  notes."  Insurance  policies 
were   taken   out.   payable   to    defendant 

had  possession  of  them.  Held  that, 
on  collecting  for  a  loss  under  the  pol- 
icies, defendant  was  liable  to  plaintiff 


.irance 


.ollcy.   i 


9  expen 


I  by 


mortgage 


the  policy  If  the 
iebt  has  been  paid,  though 
ic  was  noi  paid  until  after  the  loss. — 
Phoenix  Assur.  Co.  v.  Allison  (Tex.  Civ. 
App.)  17  S.  W.  8B4. 


liable    [ 


ItlBL 


his    i 


-etles 


/able 


.  upon  property 
on  which  he  has  given  them  a  Hen 
for  their  protection.  Is,  upon  payment 
of  the  debt  subrogated  to  the  rights  of 
the  sureties  In  the  policy.  27  9. 
W  894,  affirmed.— Phoenix  Assur.  'Co. 
v.  Allison   (Tex.  Sup.)   30  S.  W.  64J. 


real   < 


latior 


(racted  to  convey  land  to  defendant 
to  be  paid  for  In  certain  prescribed 
installments,  he  "to  keep  the  Improve- 
ments insured  for  the  beneilt  of  said 
association"  In  a  certain  amount.  In- 
surance was  accordingly  affected  and 
after  payment  of  part  of  the  Install- 
ments, but  before  mr.lurlty  of  the 
balance,  the  improvements  were  de- 
stroyed by  Are.  Held,  that  defendant 
could  not  require  the  application  of 
the  Insurance  money  to  the  satisfac- 
tion of  the  unmatured  Installments 
without  the  consent  of  the  association, 
which  could  apply  the  fund  to  the  re- 
building of  the  improvements  and  the 
placing  of  the  parties  in  statu  quo. — 
Naquln  v.  Texas  Savings  &  Real  Es- 
tate Inv.  Ass'n.  *7  S.  W.  HE,  16  Tex. 
313. 
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the  amount  of  the  mortgage,  the  mortgagee,  to  whom  the  policy  ia 
made  payable,  may,  to  the  extent  of  its  debt,  recover  thereon  in  its 
own  name,  and  is  properly  made  a  plaintiff  with  the  owner  in  an 
action  on  the  policy.*** 

Policy  for  Benefit  of  Person's  Interest  in  Property  Insured. — 
An  owner's  right  to  recover  the  full  amount  due  under  a  policy  is 
established  where  the  trustee,  to  whom  it  was  payable  as  his  in- 
terest might  appear,  disclaimed  interest. •" 

Assignment  of  Claim  for  Loss. — A  lire  policy  may  be  assigned 
orally  after  a  loss.*40  "Where  it  is  payable  to  a  third  person,  the 
insured  cannot  assign  his  claim  without  the  payee's  consent,  so  as 
to  defeat  the  latter 's  rights  under  the  policy. ■*•  If  an  insurer  has 
notice  of  an  assignment  of  the  proceeds  of  a  policy  the  assignment 
need  not  be  accepted  by  the  insurer's  agent  in  order  to  be  effec- 
tive.*41 Since  a  policy,  the  proceeds  of  which  were  assigned  by  a 
written  order,  is  non-negotiable,  no  question  of  bona  tide  pur- 
chaser without  notice  could  arise  with  respect  to  conflicting  claim- 
ants; the  rule  that  the  first  in  time  is  the  first  in  right  obtain- 
ing.*" "*    If  the  assignee  has  no  knowledge  of  fraud  by  the  in- 


838.  Where  an  owner  of  property 
bas  It  Insured  for  more,  than  the 
amount  of  a  mortgage  thereon,  the 
mortgagee,  to  whom  the  policy  fa  made 
payable,  may,  to  the  extent  of  lta 
debt,  recover  thereon  In  lta  own  name 
and  la  properly  made  a  plaintiff  with 
the  owner  In  an  action  on  the  policy. — 
Georgia  Home  Ins.  Co.  v.  Leaver  ton 
(Tex.  Civ.  App.)   13  9.  W.  B78. 

83T.  Where  the  vendor  of  realty  by 
deed  reserving  a  vendor'a  lien  fore- 
closed, he  could  not  thereafter  claim 
that  he  continued  to' hold  the  auperlor 
title  to  make  out  his  right  to  the  In- 
surance money  payable  on  the  burning 
of  the  house. — Stratton  v.  Westchester 
Fire  Ins.  Co.  of  New  York.  182  S.  W.  4. 

BBS— FoUor  far  Benefit  of  Persona  In. 


838.  Where  the  trusteed  to  whom  In- 
surance was  payable  as  his  Interest 
might  appear  In  action  on  the  policy 
by  the  owner,  answered,  disclaiming 
Interest,  the  owner's  right  to  recover 
the  full  amount  due  under  the  policy 
was  established. — Camden  Fire  Ina. 
Ass'n    v.    Balrd,    1ST    S.   W.    699. 

.    for   1 


888.  Where  a  fire  policy  by  Its  terms 
was  payable  to  a  third  person,  Insured 
could  not  after  the  lose  assign  his 
claim,  without  the  payee's  consent,  so 
as  to  defeat  the  rights  of  the  payee 
under  the  terms  of  the  policy. — Ger- 
man Ins.  Co.  v.  Glbbs.  Wilson  *  Co.. 
It  6.  W.  1068,  rehearing  denied   96  B. 


W.  780.  See  28  Cent.  Dig.  Insurance, 
II    146B-USB,    1482. 

840.  A  fire  policy  may  be  assigned 
orally  after  the  loss. — (Civ.  App.)  Ger- 
man Ina.  Co.  v.  Glbbs.  Wilson  A  Co., 
SI  S.  W.  1088,  rehearing  denied  96  8. 
W.  T60. 

Sal,  An  assignment  of  the  proceeds 
of  a  fire  Insurance  policy  need  not  be 
accepted  by  the  company's  agent  In 
order  to  become  effective.  If  the  com- 
pany had  notice  of  the  assignment. — 
Prentice  v.  Security  Co.,  1G3  9.  W.  925. 
28  Cent.  Dig.  Insurance,  II  1455-1486. 

848.  An  Instruction  which  required 
a  finding  that  all  parties  to  a  contract 
assigning  an  interest  In  an  Insurance 
policy  must  have  agreed  to  Its  terms 
at  the  same  time  to  make  It  effective 
was  properly  refused. — Id. 

843.  If  the  assignee  of  the  proceeds 
of  a  fire  policy  had  no  knowledge  of 
fraud  by  the  Insurance  company  In  ad- 
Justing  the  loss  with  insured,  another 
claimant  to  the  proceeds  could  not  rely 
upon  fraud  as  against  such  assignee. 
—Id. 

844.  An  order  by  an  Insured  request- 
ing the  local  agents  of  a  Are  companj 


>   defendant    ( 


t    of   1 


— Ins. 


policy  the  amount  of  a  specified  note 
for  the  sum  named  therein  was  drawn 
upon  a  specific  fund  ho  aa  to  operate 
as  an  assignment  thereof  within  the 
rule  that  an  Interest  In  a  chose  In 
action  can  only  be  assigned  by  an 
order  drawn  upon  a  specific  fund. — Id. 
848.  Since  a  -  fire  policy,  the  pro- 
ceeds of  which  were  assigned  by  a 
written  order,  was  non negotiable,  no 
question  of  bona  fide  purchaser  with- 
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surer  in  adjusting  the  loss  with  insured,  another  claimant  to  the 
proceeds  could  not  rely  upon  fraud  as  againBt  such  assignee.8*'  An 
order  by  an  insured  requesting  the  local  agents  of  the  insurer  to 
pay  the  defendant  out  of  the  insured's  policy  a  certain  amount  op- 
erated as  an  assignment  thereof.***  All  the  parties  to  a  contract 
assigning  an  interest  in  a  policy  do  not  have  to  agree  to  its  terms 
at  the  same  time  to  make  it  effective  and  an  instruction  to  this 
effect  is  t 


PAYMENT  OE  DISCHARGE,  CONTRIBUTION 
AND  SUBROGATION 


l  to  Rebuild  or  Replace  Property. — Where,  under  a  policy, 
the  insurer  may  repair  or  rebuild  in  case  of  loss,  an  offer  to  repair 
will  not  relieve  the  insurer  from  liability  when  the  building  is  in- 
capable of  being  put  in  the  same  condition  it  was  before  the  loss."" 
And  where  the  insurer  was  offered  an  opportunity  to  rebuild  the 
house  destroyed  and  failed  to  do  so,  a  plea  that  it  offered  to  repair 
and  was  refused  permission  to  do  so,  will  not  avail  it.*" 

Interest  on  Amount  of  Lobs. — Interest  on  a  policy  is  recoverable 
from  the  date  of  the  loss.*80  ,ai     However,  where  the  policy  pro- 


out  notice  could  arise  with  respect  to 
conflicting  claimants;  the  rule  that  the 
first  In  time  la  the  first  In  right,  ob- 
taining.—Id. 

846.  Where  It  was  agreed  when 
plaintiff  sold  land  in  consideration  of 
an  assignment  of  an  Interest  In  a  Are 
policy  that  the  deed  should  not  be  de- 
livered to  Insured  until  plaintiff  re- 
ceived the  proceeds  of  the  policy,  no 
question  of.  innocent  purchaser  could 
arise  as  between  plaintiff  and  another 
assignee  of  such  proceeds. — Id. 

tlTKHT  OB  OUnUWl,  COsTTM- 


849.  Interest  cannot  run  on  a  policy 
which  provides  for  sixty  days  within 
which  to  pay  the  amount  of  the  policy 
after  proofs  of  loss  have  been  furnish- 
ed, until  the  sixty  days  are  up.     The 

which  Indemnity  against  loss  Is  In- 
tended to  be  secured;  the  parties  fixed 
should  be  paid  and 


(BBS  IS  OTO.  888.) 
S9o— Blection    to    Rebuild    or    SMplaos 

847.  Where  the  Insurer  was  offered 
an  opportunity  to  rebuild  the  house 
destroyed,  and  failed  to  do  so,  a  plea 
that  It  offered  to  rebuild,  and  was  re- 
fused permission  to  do  so,  will  not 
avail  it.— Northwestern  Nat.  Ins.  Co.  v. 
Woodward,  46  S.  W.  186,  18  Tex.  Civ. 
App.    49«. 

8*0.  Under  a  clause  in  an  Insurance 
policy  reserving  to  the  Insurer  the 
option  to  repair  or  rebuild  the  property 
In  case  of  loss,  an  offer  to  repair,  where 
the  building  Is  Incapable  of  being  put 
in  the  same  condition  it  was  In  before 
the  loss,  will  not  relieve  the  Insurer 
from  liability  under  the  policy.— 
Northwestern  Nat.  Ins.  Co.  v.  Wood- 
ward, 46  8.  W.  IBB,  18  Tex.  Civ.  App. 
496. 


i   the 


■   to 


this  date 

for  which  they  contracted. — Queen  Ins. 

Co.   v.  Jefferson   Ice.   Co.,   84   Tex..  678. 


S8  Cent.  Dig.  Insurance,  i  1494.) 

850.  Under  Rev.  St.  1911,  Art.  *S74, 
where  insured  building  was  totally  de- 
stroyed. Interest  held  recoverable  from 
the  date  of  the  fire. — Camden  Fire 
Ass'n   v.  Bomar,   178  8.  W.   156. 

851.  Where  an  Insured  building  is 
destroyed,  the  amount  of  the  policy  Is 
due  when  the  loss  occurred,  and  it  will 
bear  Interest  from  that  date— Fire 
Ass'n  of  Philadelphia  v.  Strayhom,  186 
8.  W.  801.  See  28  Cent.  Dig.  Insurance, 
I  14*4. 

BBS.  Under  a  policy  of  Insurance, 
giving  the  Insurance  company  90  days 
after  proof  of  loss  In  which  to  pay 
the  loss.  Interest  on  the  amount  due 
will  not  begin  to  run  until  the  expira- 
tion of  the  SO  days. — Mecca  Fire  Ins. 
Co.  of  Waco  v.  Wllderspln,  118  8.  W. 
1131.  See  28  Cent  Dig.  " 
I  1484. 
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vides  for  a  certain  time  within  which  to  pay  the  amount  of  the 
policy,  interest  on  such  amount  will  not  begin  to  run  until  the 
expiration  of  that  time.8**  '"  *M 

Recovery  of  Payment. — Where  a  marine  insurer  was  found  not 
to  be  liable  tinder  a  policy  it  was  entitled  to  recover  back  money  it 
had  expended  in  salving  the  sunken  vessel.811* 

Subrogation  of  Insurer — (1)  On  (Payment  of  Loss  in  General. — 
In  general,  the  right  of  subrogation  given  to  an  insurer  issuing  a 
policy  which  stipulates  that  if  it  shall  claim  that  a  fire  causing  a 
loss  was  caused  by  the  neglect  of  another  person,  it  shall,  on  pay- 
ment of  the  loss  be  subrogated  to  the  extent  of  such  payment  to 
all  right  of  recovery  by  the  insured  for  the  loss,  is  a  valuable  right 
and  material  to  the  risk.868  However,  where  an  owner  of  property 
may  not  recover  for  its  destruction  by  fire  negligently  set  by  a  rail- 
road company,  the  insurer  of  the  property  may  not  recover  from 
the  company.8'0  An  insurer  which  had  issued  a  policy  on  property 
destroyed  by  fire  from  a  railroad  engine,  being  a  party  to  an  action 
against  the  railroad  company  by  the  owner,  is  concluded  by  a 
judgment  as  to  any  claim  it  might  have  against  the  company  by 
reason  of  any  agreement  with  the  owner.'**  There  is  no  privity 
between  a  railroad  company  and  an  insurer  and  hence  payment  by 
an  insurer  for  properly  negligently  burned  by  such  railroad  com- 
pany does  not  inure  to  the  benefit  of  such  railroad  company.™8  An 
insurer,  on  payment  of  insurance  on  property  destroyed  by  fire 

8B3.  Where  a  fire  policy  stipulates  rights  of  the  party  resolving  payment 
that  Insurer  will  not  be  liable  until  60       were  not  affected   by  C 


days  after  proof  of  loss.  Interest  does  premiums  by  the  owner. — Washington 

not  begin    to  run  on   the   amount   of  a  Fire   Ins.   Co.   v.   Cobb,    IBB    3.   W.   SOB. 

loan    until  "the   expiration    of    60    daya  See    18    Cant.    Dig.    Insurance.    1)1604- 

after  receipt  of  proof  of  loss. — Ham-  1516. 

burg-Bremen    Fire   Ins.   Co.    v.    Swift.  SS*.    Where    the    parties    of   *    Ore 

180  S.  W.  670.     See  18  Cent.  Dig.  In-  policy  understood  that  a  provision  that 

■u  ranee,  9  1404.  whenever     the      company      paid      the 
"mortgagee"    any    sum     for    loss    and 

601 — Bteovnr    of    Payment.    (Be*    88  claimed  that  as   to  the  mortgagor   or 

Cent.  Dig.  Insnruoa,  |f  1600,  1601.)  owner,    no   liability   existed,   the   com- 
pany   should    be    subrogated    to    the 

863*.      A    marine    Insurer,    which    ex-  rights  of  the  party  receiving  payment 

pended  money  In  salving  a  sunken  ves-  as   to  al!    collateral    securities   T#aa   In  - 

sel,  held  entitled  to  recover  back  such  tended   to  cover  a   mechanic's  lien  on 

expenditures   it  appearing   that  it  was  the   premises,    the   insurance   company, 

not    liable    under    the    policy. — Mann-  upon    paying   such   lienor's   claim,   be- 

helm  Ins.  Co.  v.  Charles  Clarke  A  Co.,  came    subrogated    to     her    rights    as 

1ET  S.  W.  291.     See  38  Cent.  Dig.  In-  against   the  owner. — Id. 

■urance,  li  1E0O,  1661.  BOS.     The  right  of  subrogation  given 

•  to    an    Insurer    Issuing    a    fire    policy 

WW    ■nnscratlom  of  Txuursx.    (A)   OB  which  stipulates  that  if  It  shall  claim 

Puynuct    of    Lois    In    Otntnl.     See  that  a   tire  causing  a  loss   was  caused 

88  Cant.  Dig.  Imuun,  }C  1B04-1511,  by    the    neglect    of   another    person,    It 

1514.)  shall  on  payment  of  the  loss   be  sub- 
rogated to  the  extent  of  such  payment 

B54L     The  rights  of  a  Hen  holder  and  to  all  right  of  recovery  by  the  Insured 

of   the   Insurance   companies    under   a  for   the   loss  Is  a  valuable   right   and 

provision  of  a  fire  policy  that  when-  material    to    the   risk. — Fire   Ass'n   of 

ever  the  company  shall  pay  the  mort-  Philadelphia   v.    LaOrange   A    Lockhart 

gagee  for  any  loss   and  claim   that  no  Compress  Co..  10B  S.   W.   1184.      See  28 

liability    existed    toward    insured,    the  Cent.     Dig.     Insurance,      11      1604-1611. 

company  should  be  subrogated  to  the  1514-1616. 
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while  in  transit,  is  subrogated  to  the  rights  of  the  owner  against 
the  carrier  for  the  loss.8"  In  such  case,  an  insured  is  liable  only 
.  for  the  surplus  remaining  after  satisfying  his  loss  and  reasonable 
expense  in  prosecuting  an  action  against  the  railroad."5'  Where  a 
policy  contained  a  stipulation  that  when  the  insurer  paid  any  sum 
as  loss  to  the  mortgagee,  claiming  that  no'  liability  existed  as  to 
the  owner,  the  insurer  should  be  subrogated  to  the  mortgagee's 
rights  and  legally  entitled  to  all  securities  held  as  collateral  to  the 
mortgage,  it  was  held  that  in  an  action  on  a  policy  in  which  the 
insurer  denied  liability  to  either  owner  or  mortgagee,  a  judgment 
in  the  latter's  favor  should  subrogate  the  insurer  to  any  rights 
under  such  securities.*"  *"  In  such  a  case  the  rights  of  the  mort- 
gagee and  of  the  insurer  were  not  affected  by  the  payments  of 
premiums  by  the  owner.80*  (For  petition  by  insurer  against  rail- 
road company  to  recover  fire  loss  held  not  subject  to  exception,  see 


8B7. 


I    by   f 


tnpany.  held,  that  the  insured  was 
liable  only  for  the  surplus  remaining 
In  his  hands  after  satisfying  his  loss 
and  reasonable  expenses  In  prosecut- 
ing- an  action  against  the  railroad  com- 
pany whose  negligence  had  caused  the 
loss. —Cam den  Fire  Ins.  Ass'n  v.  Mis- 
souri K.  A  T.   Ry.  Co.  of  Texas,   176  S. 


80S.  An  Insurance  company,  on  pay- 
ment of  Insurance  on  property  destroy- 
ed by  fire  while  In  transit.  Is  sub- 
rogated to  the  rights  of  the  owner  of 
the  property  against  the  carrier  for 
the  loss.— Houston  Direct  Nav.  Co.  v. 
Insurance  Co.  of  North  America.  (Tex. 
Civ.  App.)    SI    B.  W.    66(1.    686. 


rallnre  of  Water  Company  to  Vinuib 
■nfflcdsnt  Water  Pressure  to  Iitti. 
rnlsn  Fires. — A  water  company  having 
a r reed  to  furnish  a  city  with  water  to 
extinguish  tires,  which  It  failed  to  do, 
causing  the  destruction,  of  the  city's 
market  house,  the  city  brought  suit 
therefor,  which  waa  settled  by  the  city 
taking  over  the  water  company's  plant 
and  agreeing  to  reimburse  the  insurers 
to  the  amount  of  $100,000.  Held,  that 
the  Insurers  thereby  acquired  a  right 
to  sue  ths  city  for  such  Indemnity, 
though  the  original  contract  between 
the  city  and  the  water  company's  as- 
signor, giving  It  exclusive  right  to 
furnish  water,  was  Invalid  as  creating 
a  monopoly.  Judgment  (Civ.  App. 
■  1908)  110  S.  W.  173  reversed. — Hart- 
ford Fire  Ina.  Co.  v.  City  of  Houston, 
116  S.  W.  36,  102  Tex.  31T. 
907— (S)  Under  Assignment  of  aUffhts 
"~se  aa  Cast.  Dig.  is. 

,    1813.) 

3  policy  contained 
a  stipulation  that  when  the  Insurer  paid 
any    sum   as    loss    to   the    — 


claiming  that  no  liability  existed  as 
to  the  owner,  the  Insurer  should  be 
subrogated  to  the  mortgagee's  rights, 
and   legally   entitled    to   all   securities 

n  on  a  policy  In 
which  the  Insurer  denied  liability  to 
either  owner  or  mortgagee,  a  judgment 
in  the  mortgagee's  favor  should  sub- 
rogate the  insurer  to  any  rights  under 
any  such  securities. — Alamo  Fire  Ins. 
Co.  v.  Davis,  CO  3.  W.  801. 

880.  where  an  owner  of  property 
may  not  recover  for  Its  destruction  by 
fire,  negligently  set  by  a  railroad  com- 
pany, the  Insurer  of  the  property  may 
not  recover  from  the  company. — 
Spring  Garden  Ins.  Co.  v.  International 
&  G.  N.  Hy.  CO.,  131  S.  W.  1147. 

SSL  Petition  by  Insurer  against 
railroad  compajiy  to  recover  fire  loss 
paid  held  not  subject  to  exception. — 
Texas  &  N.  O.  R.  Co.  v.  Commercial 
Union  Assur.  Co.  of  London.  Kng.,  117 
S.  W.  401.  See  28  Cent.  Dig.  Insur- 
ance, 91   1612.   IBIS. 

883.  In  an  action  by  Insurer  against 
railroad  company  to  recover  Are  loss 
paid,  defendant  held  entitled  to  In- 
struction as  to  effect  of  explanation"  of 
settlement  with  Insured.— Id. 

883.  Payment  by  an  Insurance  com- 
pany for  cotton  negligently  burned  by 
a  railroad  company  does  not  Inure  to 
the  bene  At  of  the  railway  company; 
there  being  no  privity  between  it  and 
the  insurer. — Nussbaum  &  Scharff  v. 
Trinity  &  Brazos  Valley  Ry.  Co.,  14B 
S.  W.  1Q83. 

864.  An  Insurance  company  which 
had  Issued  a  policy  on  property  de- 
stroyed by  (Ire  from  a  railroad  engine, 
being  a  party  to  the  action  against 
the  railroad  company  by  the  owner, 
was  concluded  by  judgment  as  to  any 
claim  it  might  have  against  the  com- 
pany by  reason  of  any  agreement  with 
the  owner.— Missouri,  K.  A.  T.  Ry.  Co. 
of  Texas  v.  Murray,  160  8.  W.  SIT. 
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Ann.  861.)  (And  for  facts  showing  railroad  company  entitled  to 
instruction  as  to  effect  of  explanation  of  settlement  with  insured, 
see  Ann.  862.) 

,  (2)  Under  Assignment  of  Bights  of  Insured. — Under  a  policy- 
providing  for  subrogation  of  insurer  to  the  rights  of  the  insured 
after  payment  of  a  loss  caused  by  the  negligence  of  another,  the 
insurer  may  cause  the  party  whose  negligence  caused  the  fire  to 
be  impleaded  and  have  the  rights  of  all  three  parties  determined, 
though  it  has  not  paid  the  loss  to  the  insured.8"  Where  an  insurer 
became  subrogated  to  the  rights  of  an  insured  against  a  railroad 
company,  and  the  certificate  describes  the  property  as  having 
already  been  shipped,  the  insurer  is  affected  with  notice  of  a  reser- 
vation in  the  bill  of  lading  that  in  case  of  loss  the  railroad  should 
have  the  full  benefit  of  any  insurance."'  Under  such  circumstances 
where  the  insurer  paid  the  insured  for  the  loss  and  then  sued  the 
railroad  the  court  held  it  could  not  recover  and  that  if  the  carrier 
had  desired  it  could  have  insured  the  goods  for  their  full  value.*** 
mo  b»t  jt  wa8  further  held  that  as  a  result  the  carrier  could  stipu- 
late for  the  insurance  effected  by  the  shipper.*70  **T    Though  a  car- 


The 


888.     Though  a  carrier  may  have  the       Underwriter 
right     to     reimburse     himself     from    a       Co.,  ' 
third  party  for  louses  under  the  bill  of  BOS 

lading  this  will  afford  no  defense  to  an 
action  against  him  by  the  shipper.  He 
must  first  pay  and  can  then  sue  *on 
tbe  policy.  The  right  of  the  Insur- 
ance company  to  recover  against  the 
railroad.  If  It  existed  at  all,  waa  the 
result  of  on  equitable  subrogation  to 
the  remedy  of  the  owner  of  the  goods 
against  the  carrier,  and  of  Che  assign- 
ment made  subsequent  to  Its  loss. 
This  right  could  not  be  enforced  for 
both  shipper  and  carrier  had  contract- 
ed In  effect  that  it  should  not  exist.— 
British  ft  Foreign  Marine  Ins.  Co.  v. 
Q.  C.  A  S.  P.  By.  Co.,  «3  Tex.  476. 

887.  The  railroad  company  had  the 
right  to  make  the  stipulation  in  the 
bill  of  lading  that  in  case  the  goods 
were  destroyed  the  carrier  should  have 
the  full  benefit  of  any  Insurance  there- 
on and  the  Insurance  company  could 
not  recover  from  the  railroad  company 
the  amount  paid  on  the  policy  to  the 
owner. — British  &  Foreign  Marine  Ins. 
Co.  v.  O.  C.  ft  S.  F.  Ry.  Co.,  tX  Tex. 
(76. 

888.  Where  an  Insurance  policy 
provided  that.  In  the  event  of  fire 
caused  by  tbe  act  or  negligence  of  an- 
other, the  Insurer,  on  payment  of  the 
loss,  should  be  subrogated,  to  the  ex- 
tent of  such  payment,  to  all  right  of 
recovery  of  the  Insured,  in  an  action 
on  the  policy  by  the  Insured  to  recover 
for  aucb  loss  the  insurer  may  cause 
the  party  whose  negligence  caused  the 
Are  to  be  Impleaded,  and  have  the 
rights  of  all  three  parties  determined, 
though  the  Insurer  has  not  paid  the 
loss      to      the     Insured. — Philadelphia      476. 


'.  Ft.  Worth  ft  D.  C.  Ry. 


roia  shall  not  limit  Its  common  law 
liability.  An  owner  shipped  goods  by 
rail  and  stipulated  in  the  bill  of  lad- 
ing thai  in  case  the  goods  were  de- 
stroyed the  carrier  should  have  the 
full  benefit  of  any  Insurance  thereon. 
When  the  goods  were  burned  the  in- 
surance company  paid  the  owner,  the 
latter  transferring  his  claim  to  the 
Insurance  company.  Since  the  certifi- 
cate of  insurance  describes  the  cotton 
as  having  been  already  shipped  by  the 
railroad  company  the  insurance  com- 
pany was  affected  with  notice  of  the 
reservation  contained  In  the  bill  of 
lading.  The  Insurance  company  hod 
no  rights  against  the  railroad  company 
when  tbe  bill  of  lading  was  signed 
and  the  reservation  made;  the  railroad 
had  all  the  right  which  the  reserva- 
tion could  give  it  as  against  the  In- 
surance company  at  the  time  the  In- 
surance was  effected. — British  ft  For- 
eign Marine  Ins.  Co.  v.  Q.  C.  A  S.  F. 
Ry.  Co.,  S3  Tex.  476. 

870,  A  bill  of  lading  stipulated  that 
in  case  the  goods  were  destroyed  the 
carrier  should  have  the  full  benefit  of 
any  insurance  thereon  and  after  hav- 
ing paid  an  owner  for  loss  of  goods 
the  insurance  company  sued  the  rail- 
road. The  court  held  it  could  not  re- 
cover and  that  If  the  carrier  had  de- 
sired It  could  have  Insured  the  goods 
for  their  full  value.  The  right  would 
follow  that  the  carrier  could  stipulate 
for  the  insurance  effected  by  the  ship- 
per.—British  ft  Foreign  Marine  Ins. 
ft   S.   F.    Ry.   Co.,   81   Tel. 
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rier  may  have  the  right  to  reimburse  himself  from  a  third  party 
for  losses  under  the  bill  of  lading  this  will  afford  no  defense  to  an 
action  against  him  by  the  shipper — he  must  first  pay  and  then  sue 
on  the  policy .*"* 

Insurance  on  Goods  During  Transportation. — A  stipulation  that 
a  carrier  shall  have  the  benefit  of  insurance  on  goods  to  be  trans- 
ported is  valid,  without  any  special  consideration  therefor  to  the 
shipper.871  A  policy  obtained  by  a  shipper  reciting  the  release  by 
him  of  the  carrier  from  liabilty  and  a  waiver  by  the  insurer  of 
any  right  of  subrogation  against  the  carrier  constitutes  no  defense 
to  a  claim  by  the  shipper  against  the  carrier  for  loss.8"  •'*  In  a 
case  where  a  policy  on  a  shipment  of  goods  termed  the  payment  of 
its  policy  an  "advance"  and  provided  that  if  a  carrier  proved  liable 
the  insured  should  return  to  the  insurer  the  amount  received  from 
the  carrier,  it  was  held  that  the  railroad  was  liable  for  loss  result- 
ing from  its  negligence  though  the  bill  of  lading  stipulated  that  the 
company  should  have  full  benefit  of  all  insurance  on  the  goods 
shipped,*"  and  the  advancement  by  the  insurer  did  not  constitute 
such  a  payment  as  to  preclude  the  insured  from  recovering  from 
the  railroad  the  amount  of  its  common-law  liability.*" 

Insurance  on  Goods  in  Possession  of  Warehouseman. — In  general, 
one  under  a  duty  to  insure  the  property  of  another  is  presumptively 
required  to  insure  it  for  its  full  value.8'8    A  contract  to  procure  in- 


stlpulation  that 
the  carrier  should  have  the  benefit  of 
any  Inau ranee  on  the  goods  to  be  car- 
ried. Is  valid  without  a  special  con- 
sideration therefor  to  the  shipper. — 
Missouri  Pac.  Ry.  Co.  v.  International 
Marine  Ins.  Co.,   18   8.  W.   468. 


870.  Even  If  the  carrier 
considered  a  party  to 
Insurance,  consisting  ot  a  (Ire  policy 
taken  out  by  a  shipper  on  goods  ship- 
ped, reciting  the  release  by  Insured  of 
the  carrier  from  liability  under  Its  bill 
of  lading,  and  the  waiver  by  the  in- 
of    any    right    of    subrogation 


against  t 


iuld  b 


direct  way  of  U  ml  ting  Its  liability  as 
a  common  carrier  as  existing  at  com- 
mon law,  and  So  would  be  Ineffective 
as  against  the  shipper's  claim  against 
It  for  the  burning  of  the  goods  through 
Its  negligence. — St.  Louis  ft  S.  W.  Ry. 
Co.  or  Texas  v.  Brass,  IBS  S.  W.  1076. 
873.  An  insurance  policy  on  cotton 
consigned  from  Texas  to  Liverpool 
stipulated  that  it  was  not  to  cover  the 
common  law  liability  of  the  common 
carrier,  but  that,  If  the  cotton  were 
lost,  while  In  the  care  of  any  common 
carrier,  the  underwriter  should  "ad- 
vance" to  the  assured  an  amount  equiv- 
alent to  the  Insured  value  of  the  cot- 
ton so  lost;  and.  If  the  carrier  proved 
liable,  the  assured  should  return  to 
the   underwriter   the   amount   received 


from  the  carrier.  Held,  that  a  rail- 
road company  to  whom  the  cotton  was 
consigned  was  liable  for  loss  resulting 
from  Its  negligence,  though  the  bill  of 
lading  stipulated  that  the  company 
should  have  full  benefit  of  any  Insur- 
ance that  had  been  effected  on  the  cot- 
ton.—Gulf  C.  ft  8.  F.  Ry.  Co.  v.  Zlm- 
mermann    (Tex.   Sup)    17   S.  W.  23S. 

874.  The  "advancement"  by  the 
underwriter  to  the  assured  of  the  In- 
sured value  of  the  cotton  does  not  con- 
stitute a  "payment"  In  such  sense  as 
to  preclude  the  assured  from  recover- 
ing from  the  railroad  company,  the 
amount  of  Its  common-law  liability.— 
Gulf  C.  ft  S.  P.  Ry.  Co.  v.  Zimmerman, 
(Tex.  Sup.)    17   S.   W.  2SB. 

875.  A  fire  poUcy  obtained  by  a 
shipper  on  goods  shipped,  reciting  the 
release  by  assured  of  the  carrier  from 
liability  under  its  bill  of  lading,  and 
th<-  waiver  by  the  insurer  of  any  right 
of  subrogation  against  the  carrier,  con- 
stitutes no  defense  to  a  claim  of  the 
shipper  against  the  carrier  for  the 
burning  of  the  goods,  there  being  no 
such  privity  between  It  and  the  par- 
ties to  the  contract  of  Insurance,  with 
reference  thereto,  as  to  authorise  It  to 
receive  any  benefit  from  It  as  against 
Insured. — St.  Louis  ft  S.  W.  Ry.  Co. 
of  Texas  v.  Brass,  131  S.  W.  1076. 
See  9  Cent.  Dig.   Cart..   II   555-558. 
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surance  on  property  left  to  be  milled  and  sold  may  be  implied  by 
a  charge  for  insurance  and  it  would  be  further  implied  that  in- 
surance would  be  obtained  for  every  dollar  that  the  amount  would 
procure.8'8  Where  for  years  past  a  certain  charge  had  been  made 
for  insurance,  it  was  the  duty  of  the  warehouseman  to  insure  such 
products  for  their  full  value,  and  where  he  did  not  do  so,  and  a 
loss  occurred,  he  was  liable  for  the  resulting  damages,  although 
he  procured  insurance  to  the  amount  which  the  charge  made  would 
purchase.877  Allegations  in  a  petition  that  in  previous  dealings 
for  a  long  time  past  the  warehouseman  had  charged  the  owner  and 
others  with  premiums  sufficient  to  cover  full  insurance,  are  sufficient 
to  admit  proof  of  an  implied  contract  to  insure  at  full  value.871 
Proof  of  the  meaning  attached  by  other  mills  of  a  like  character  to 
insurance  of  the  same  kind  is  admissible  to  show  the  real  intention 
of  the  parties. Bai  (For  facts  showing  that  the  warehouseman  by 
his  acts  and  dealings  bound  himself  to  fully  insure  the  goods,  see 
Ann.  880.) 

ACTIONS 

Jurisdiction  as  Affected  by  Net  Amount  in  Controversy. — In  an 
action  on  a  policy  for  two  hundred  dollars  before  a  county  court, 
an  arbitrary  allegation  of  three  hundred  dollars  without  anything 
in  the,petition  to  support  it,  has  no  effect  in  determining  the  juris- 
diction.881   If  the  action  is  not  on  a  valued  policy  and  suit  is  brought 


Is  presumtlvely  required  to  Insure  It 
for  Its  full  value. — (Sup.  1910)  Brous- 
sard  v.  South  Texas  Rice  Co..  131  S. 
W.  <12,  affirming  Judgment  (Civ.  App. 
1909)    ISO  8.  W.  587. 

877.  One  engaced  in  the  business  of 
milling  rice,  who,  during;  the  several 
rears  a  person  took  his  rice  to  the 
mill  to  be  milled,  charged  two  cents 
per  sack  for  Insurance,  and  who  ren- 
dered an  account  in  which  two  cents 
was  charged  as  paid  for  insurance, 
and  who  obtained  a  settlement  of  the 
accounts  on  that  basis,  was  under  the 
duty  to  insure  the  rice  to  Its  full  value. 
and  where  he  did  not  do  so.  and  a  loss 
occurred,  he  was  liable  for  the  result- 
ing damages,  although  he  procured  in- 
Durance  to  the  amount  which  the  two 
cents  would  purchase. — Id, 

878.  A  contract  to  procure  Insur- 
ance on  rice  left  to  be  milled  and  sold 
may  be  implied  by  a  charge  for  in- 
surance; and.  in  abaence  of  a  contrary 
stipulation,  it  would  be  Implied  that 
Insurance  would  be  obtained  for  every 
dollar  that  the  amount  would  procure. 
— -Broussard  v.  South  Texas  Rice  Co. 
120  S.  W.  587.  See  48  Cent.  Dig.  Ware- 
house,  I  1 


complained    of. 


lu  (Helen 


er  full 
to  od- 


t   proof   of   an   Implied   < 

lUre  It  at  Its  full  value. — BrousHard 

South  Texas  Rice  Co.,  120  3.  W.  587. 
BSO.  In  suit  for  loss  by  failure  to 
fully  insure  rice  left  to  be  milled  and 
sold,  evidence  held  to  show  that  de- 
fendants by  their  acts  and  dealings 
with  plaintiff  bound  themselves  to 
fully  insure  the  rice.— 


In   i 


:   for   los 


1   by 


fully  Insure  rice  left  to  b 
1  and  sold,  In  which  plaintiff 
id  the  custom  of  millers  was  to 
t  so  much  on  a  sack  to  pay  for 
'nil  Insurance,  proof  of  the  meaning 
attached  by  other  rice  mills  to  Insur- 
ance to  be  obtained  by  payment  of  the 
amount  on  each  sack  was  admissible 
eal  Intention  of  the  parties. — 


ACTIO SS   (911  16  OTC.  888). 


In  a 


r  for 


failure  to  fully  1 
milled  and  sold,  allegations  In  Che  peti- 
tion that  in  previous  dealings  with  de- 
fendant,   extending    over    a    long    time 


■urt   having 
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for  the  amount  of  the  policy  and  interest  the  interest  wilt  be  con- 
sidered as  damages. S8S  Where  the  insured  sued  originally  to  re- 
cover a  thousand  dollars  and  afterwards  settlement  was  obtained 
on  all  the  property  except  one  item  to  recover  the  value  of  which 
an  amended  petition  was  filed  asking  judgment  for  three-fourths  of 
$750,  and  the  insured  filed  a  plea  to  the  jurisdiction  asserting  that 
it  was  only  liable  for  three-fourths  of  $555.75,  the  true  value  of 
the  item,  it  was  held  that  the  amount  claimed  in  the  original  peti- 
tion controlled  in  determining  the  trial  court's  jurisdiction. BS* 

Joinder  of  Causes  of  Action,— Actions  are  improperly  joined 
where  the  insured  sued  two  insurers  on  two  policies  issued  at  dif- 
ferent times,  although  covering  the  same  property ."4  A  joint  peti- 
tion by  an  owner  of  property  destroyed  by  fire  and  an  insurer 
which  had  paid  a  loss  thereon,  against  a  railroad  company  for 
causing  a  tire,  states  a  single  cause  of  action.861  There  was  no  mis- 
joinder of  causes  of  action  where  plaintiff,  holding  a  note  secured 
by  a  mortgage  on  property  insured  by  a  policy  making  loss  pay- 
able to  a  trustee  as  the  plaintiff's  interest  might  appear,  on  destruc- 
tion of  the  property,  sued  to  foreclose  the  mortgage  and  recover 
on  the  policy,  making  the  makers  of  the  note  and  the  insurer  de- 
fendants.*" (For  facta  showing  misjoinder  in  the  matter  of  an 
agency  contract,  see  Ann.  885.)  An  insurance  company  may  sue 
its  agent  and  the  sureties  on  his  bond  together.""* 


an  amount  In  excess  of  1200.  the  ar- 
bitrary allegation  of  J300  with  nothing 
tn  the  petition  to  support  It  has  no 
effect  In  determining  the  existence  of 
the  Jurisdiction,  and  If  the  action  la 
not  On  a  valued  poller,  and  ault  la 
brought  for  the  entire  amount  of  the 
policy  and  for  Interest,  the  Interest 
will  he  considered  as  damages,  and 
the  court  will  have  Ju rla diction— AJ- 
lemanla  Fire  Ins.  Co.  v.  Pordtran,  12S 
8.  W.   111. 

883.  Plaintiff  sued  originally  to  re- 
cover 11000.  the  full  amount  of  an  In- 
surance policy.  After  the  ault  was 
entered.  Battlement  was  obtained  aa  to 
all  property  except  the  safe,  for  which 
the  Insurer  declined  to  pay.  After 
settlement  plaintiff  filed  an  amended 
petition  to  recover  damages  to  the 
safe  only,  alleging  auch  damage  to  be 
|T60.  and  prayed  Judgment  for  three- 
fourths  of  that  amount.  Defendant  then 
filed  a  plea  to  the  Jurisdiction  that  the 
damaxe  to  the  aafe  did  not  exceed 
*56S.75,  and  that,  If  It  was  covered  by 
the  policy.  It  would  be  only  liable  for 
three-fourths  of  such  sum,  and  that 
the  alleged  value  stated  In  the  amend- 
ed petition  was  not  alleged  In  good 
faith,  but  solely  to  confer  Jurisdiction 
on  the  trial  court.  Held,  that  the 
amount  claimed  in  the  original  peti- 
tion, and  not  that  stated  In  the  amend- 
ed petition,  controlled  In  determining 
the    trial    court1  a    Jurisdiction. — Mecca 


Joinder  of  Causes  of  Action. 

884.  Where  plaintiffs  sued  two  in- 
aurance  eompanlea  on  two  policies  la- 
sued  at  different  times,  covering"  the 
same  property,  the  actions  were  Im- 
properly Joined— Hartford  Fire  Ina. 
Co.  v.  Post.  02  S.  W.  HO.  26  Tex.  Civ. 
App.   428. 

8BB.  Where  plaintiff  and  B.  were 
employed  by  defendant  Insurance  com- 
pany to  represent  It  and.  after  plaintiff 
was  discharged,  he  sued  the  company 
for  breach  of  contract  and  Joined  B.. 
alleging  that  he  conspired  to  aid  the 
company  In  ousting  plaintiff,  there 
was  a  misjoinder  of  cauaea  of  action. 
—Oklahoma  Fire  lna.  Co.  v.  Roes.  1T0 
8.  W.    1062. 

886a,  There  was  no  misjoinder  of 
parties,  where  a  life  Insurance  com- 
pany sued  together  Its  agent  and  the 
sureties  on  hla  bond  securing  Ma  in- 
debtedness to  the  company. — Shaw  v. 
Southland  Life  lna.  Co.,  185  S.  W.  116. 

888.  Where  plaintiff  held  a  note  se- 
cured by  a  mortgage  on  property  In- 
sured by  a  policy  making  loss  payable 
to  a  trustee  as  plaintiff's  Interest  might 
appear,  and  on  destruction  of  the 
property  aued  to  foreclose  the  mort- 
gage and  recover  on  the  policy,  making 
the  makers  of  the  note  and  the  insurer 
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Conditions  Precedent. — Under  the  statute,  where  the  loss  is  total, 
compliance  with  a  clause  in  a  policy  requiring  an  appraisement  is 
not  necessary  to  recovery  on  the  policy. *"* 

Defenses  in  General.— An  insurer  cannot,  after  a  contract  has 
been  executed  and  it  has  received  the  benefits  thereof,  defend  an 
action  on  a  policy  insuring  property  in  a  foreign  country  by  show- 
ing its  want  of  power  to  issue  the  policy.8"*  If  is  no  defense  that  a 
policy  was  issued  in  the  name  of  one  of  two  partners,  where  the 
agent  knew  the  building  was  owned  by  the  firm  and  that  the 
premium  was  paid  by  both.***  In  an  action  by  the  owners  against 
a  railroad  for  damages  on  account  of  the  loss  of  goods  by  the  tat- 
ter's negligence,  the  fact  that  the  owner  had  received  the  value  of 
the  goods  paid  by  the  insurer,  would  constitute  no  defense,  there 
being  no  privity  between  the  railroad  and  the  insurer.*"  A  mort- 
gagee, not  being  in  privity  of  contract  with  the  insurer,  is  sub- 
ject to  any  defense  which  could  properly  be  made  against  the  in- 
sured, where  the  policy  does  not  exempt  him  from  the  defaults  of 
the  mortgagor  or  insured.*60  An  insurer  cannot  defend  an  action 
by  an  assignee  on  a  policy  on  the  ground  that  the  assignment  was 
in  fraud  of  the  assignor's  creditors,  no  final  judgment 'having  been 
shown  to  have  been  obtained  against  the  assignor.*"  (For  facts 
showing  that  the  claiming  by  the  insured  of  premiums  tendered 
back  by  the  insurer  to  the  plaintiff,  who  was  the'  beneficiary  and 
creditor  of  the  insured,  did  not  deprive  the  plaintiff  of  his  right  to 
prosecute  the  action,  Bee  Ann.  892.) 

the  agent  knew  that  the  building  was 
owned  by  the  firm,  and  that  the  premi- 
um waa  paid  by  both. — Gerard  Fire  & 
Marine  Ina.  Co.  v.  Frymler  (Tex.  Civ. 
App.)  32  3.  W.  BE. 

t»0.  Where  a  Are  policy  was  pay- 
able to  a  mortgagee  of  the  property 
insured  as  his  Interest  might  appear, 
and  contained  no  stipulation  exempt- 
ing the  mortgagee  and  those  claiming 
under  him  from' the  effect  of  the  acts 
or  defaults  of  the  mortgagor,  the  mort- 
gagee was  not  In  privity  of  contract 
with  the  Insurer,  and  waa  therefore 
subject  to  any  defense  which  could  be 
properly  made  against  the  insured. — 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Hud- 
dell,  82  8.  W.  826.  See  Cent.  Dig.  Vol. 
18,    cols.    24S4-24S8.    »    1530-1634. 

801.  A  company  cannot  set  up  In 
defense  of  an  action  on  a  policy  by  an 
assignee  that  the  assignment  waa  In 
fraud  of  the  assignor's  creditors,  where 
no  final  Judgment  Is  shown  to  have 
been  obtained  against  the  assignor. 
~~  -       -     ■      -  editors   have   ob- 


dc-fendants,  there  was  no  misjoinder  of 
causes  of  action. — Sun  Ins.  Office  v. 
Benecke,  51  S.  W.  98. 

887.     A    Joint    petition    by    an    owner 
of  property   destroyed   by  fire,  and   by 

paid  a  loss  thereon,  against  a  railroad 
company,  for  causing  the  Are,  states  a 
single  cause  of  action. — St.  Louis  A 
8.  W.  By.  Co.  v.  Miller.  66  S.  W.  139, 
27  Tex.  Civ.  App.  244. 


BBS.  Under  Sayles'  Civ.  St.  Art.  3089, 
providing  that  a  Are  insurance  policy, 
In  case  of  a  total  loss,  shall  be  a 
liquidated  demand  against  the  coir 
pany  for  the  full  amount  of  the  pollcj 
s  is  total  complli 


e  of  t 


jollcj 


pralsement  Is  nofnecessa 
ery  on  the  policy.— Aetns 
Shacklett.  BY  S.  W.  G83. 


Iring  a 


talned  judgm 


rains 


tHe 


i  garnishee  is  insufficient,'  as  Judg- 
ment against  the  garnishee  Is  Invalid 
without  a  Judgment  against  the  debtor. 
— Horst  v.  City  of  London  Fire  Ins.  Co., 
{Tex.)   11  S.  W.  148. 

880.     Plaintiff,  a  creditor  of  Insured, 


146 


FIRE   INSURANCE 


Limitations  by  Provisions  of  Policy— (1)  Time  Before  Action 
Hay  Be  Maintained. — Under  the  statute,  a  provision  that  the  policy 
should  be  payable  a  certain  length  of  time  after  receipt  of  proof 
of  loss,  does  not  apply,  where  there  is  a  total  loss  and  a  denial 
of  liability. •*•  Where  a  policy  provides  that  the  loss  shall  not  be 
payable  for  a  certain  length  of  time  after  receipt  of  proof  of  Iosb, 
the  institution  of  a  suit  before  that  time  is,  in  the  absence  of  amend- 
ment, ground  for  reversal,  even  though  the  answer  setting  up  that 
defense  was  not  filed  until  after  the  debt  became  due.8" 

(2)  Time  Within  Which  Action  Most  Be  Brought. — A  provision 
in  a  policy  that  suit  thereon  should  be  brought  before  the  expiration 
of  two  years  from  the  accrual  of  the  cause  of  action  is  invalid  un- 
der the  statute.8'8  a"  However,  if  the  course  of  conduct  pursued 
by  the  insurer  is  such  as  to  induce  the  insured  to  believe  that  the 
sum  admitted  to  be  due  would  be  paid  without  suit,  and  for  that 
reason  suit  is  not  brought  within  the  time  prescribed,  then  the 
action  may  be  brought  even  after  the  time  so  prescribed  in  the 


tiff,  attaching  the  policy  to  the  petition 
an  an  exhibit.  Subsequently  defendant 
paid  Into  the  hands  of  the  clerk  of 
the  court  the  amount  of  the  premium 
which  had  been  paid  for  the  policy, 
and  pleaded  the  tender,  and  sought  to 
avoid  the  policy.  Thereafter  Insured 
claimed  the  money  deposited  and  re- 
ceived It  from  the  clerk  without  the 
knowledge  or  consent  of  plaintiff. 
Held,  that  such  transaction  did  not  de- 
prive plaintiff  of  his  Interest  In  the 
policy  and  right  to  prosecute  the  ac- 
tion.— (Civ.  App.)  German  Ins.  Co.  v. 
Olbba,  Wilson  A  Co..  93  S.  W.  1068. 
rehearing  denied  96  3.  W.  760.  See  2S 
Cent.  Dig.  Insurance.  II  1530-1633,  1B34. 

BS3.  In  an  action  by  the  owner  of 
cotton  against  a  railroad  for  damages 
on  account  of  its  loss  by  the  alleged 
negligence  of  defendant,  the  fact  that 
the  plaintiff  had  received  the  value  of 
the  cotton  paid  by  the  insurance  com- 
panies under  policies  held  by  the  own- 
er, would  constitute  no  defense.  There 
la  no  legal  privity  between  the  de- 
fendant and  the  Insurer  so  as  to  give 
the  former  the  right  to  avail  Itself 
of  a  payment  by  the  latter. — Texas  ft 
Pacific  v.  Levi  ft  Bro..  Sv  Tex.  674. 

884.  Where  the  charter  of  a  mutual 
fire  Insurance  company  required  all 
Its  members  to  be  residents  of  the 
state  of  incorporation,  and  permitted 
It  to  Insure  property  In  that  state  only. 
the  company  cannot,  where  the  con- 
tract is  executed,  and  the  company  has 
received  the  benefits  thereof,  defend  an 
action  on  a  policy  insuring  property  in 
a  foreign  country  by  showing  its  want 
of  power  to  issue  the  policy  either 
under  the  laws  of  Its  own  atate  or 
those  of  the  foreign  country.— Conti- 
nental Fire  Ass'n  v.  Masonic  Temple 
Co.,  62  S.  W.  930,  26  Tex.  Civ.  App. 
139. 


Humane*,   55    1B4S,   1543.) 

885.  Under  Rev.  Civ.  St.  1911,  Art. 
4374.  provision  that  the  sum  for  which 
the  Insurer  was  liable  should  be  pay- 
able 60  days  after  the  receipt  of  proof 
of  loss  held  not  to  apply,  when  there 
was  a  total  loss  and  a  denial  of  liabil- 
ity, and  the  action  could  be  brought 
without  waiting  60  days.— Northern 
Aasur.  Co.,  Limited,  of  London  v.  Mor- 
rison, 163  S.  W.  411.  See  38  Cent.  Dig. 
Insurance.   II    1643-1543. 

B86.  As  a  policy  provided  that  the 
loss  should  not  be  payable  until  60 
days  after  the  receipt  of  proofs  of 
loss,  the  Institution  of  a  suit  before 
that  time  is,  In  the  absence  of  amend- 
ment, ground  for  reversal  of  a  Judg- 
ment for  the  Insured,  though  the  an- 
swer setting  up  that  defense  was  not 
Died  'until  after  the  debt  was  due. — 
Fire  Ass'n  of  Philadelphia,  v.  Colgln, 
33    S.    W.    1004. 


H78  Tilmltat^ns  by  Provisions  of  Pol- 
loy— (B)  Tim*  Within  Which  Action 
Must  Be  Brought.      (*M  AS  Cent.  Dig-. 

"  1640,  1644.1550.) 


S»T.  Act  March  4.  1891,  forbidding 
stipulations  for  a  period  of  time  less 
than  two  years  in  which  to  sue.  and 
Including,  in  terms,  "any  stipulation, 
contract  or  agreement,"  Invalidates  a 
stipulation  limiting  to  six  months  the 
time  in  which  suit  may  be  brought  on 
a  policy. — German  Ins.  Co.  v.  Luckett, 
81  S.  W.  173;  12  Tex.  Civ.  App.  139. 

888.  A  provision  in  a  Are  Insurance 
policy  that  suit  thereon  should  be 
brought  before  the  expiration  of  3 
years  from  the  accrual  of  the  cause  of 
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policy."*  •"  •**  ***  Where  a  policy  stipulates  that  claims  must  he 
"prosecuted"  within  a  specified  time  after  a  loss,  it  is  held  that 
the  presentation  of  the  loss  and  a  demand  for  payment  are  not 
such  a  prosecution  of  the  claim  as  is  meant  by  the  policy,  but  a 
suit  or  action  is  meant.600 

(3)  Waiver  of  Limitation. — Where  an  insurer  denies  its  lia- 
bility in  toto  it  thereby  waives  a  provision  in  the  policy  entitling 
it  to  a  certain  length  of  time  after  notice  and  proof  of  loss  in 
which  to  pay  the  same.801  ••*  "°  Refusal  by  an  insurer  to  pay  a 
policy  on  the  sole  ground  that  garnishment  proceedings  by  creditors 
were  pending  and  a  promise  to  pay  on  the  determination  of  such 
proceedings  are  sufficient  to  support  a  waiver  of  the  condition  in 
the  policy  that  suit  thereon  must  be  brought  within  a  specified 
time  after  the  loss.""    And  such  a  provision  in  a  policy  will  also 


action  held  Invalid,  under  Vernons  Say- 
les'  Ann.  Civ.  St.  1)14.  1  BT13.— Fire 
AE.s'n  of  Philadelphia  v.  Richards,  179 
S.  W.  92*. 

899.  A  condition  In  a  policy  of  In- 
surance to  the  effect  that  all  claims 
under  the  policy  shall  be  barred,  un- 
less prosecuted  within  one  year  from 
the  date  of  loss,  and  that  no  claim 
shall  bear  Intereat  before  Judicial  de- 
mand, 1b  legal  and  i 


BOO.  A  waiver  of  one's  rights  under 
a  contract,  to  be  operative,  must  be 
supported  by  an  agreement  founded  on 
a  valuable  consideration,  or  the  act 
relied  on  as  a  waiver  must  be  such  as 
to  estop  a  party  from  In  at  sting  on  a 
performance   of   the    contract. — Id. 

SOI.  When  a  poUcy  of  Insurance 
stipulates  that  all  claims  .for  loss  shall 
be  barred  unless  prosecuted  within 
one  year  from  the  date  of  loss,  an  alle- 
gation in  the  petition  In  a  suit  by  the 
Insured,  which  in  elTect  declares  that 
the   company   agreed 


!   In 


i   the 


claim  for  the  loss  until  the  company 
had  completed  the  Investigation  touch- 
ing the  circumstances  attending  the 
loss,  would,  If  coupled  with  an  aver- 
ment that  such  agreement  was  made 
before  the  expiration  of  twelve  months, 
state  a  sufficient  excuse  for  not  filing 
the  suit  within  one  year.  It  would  be 
otherwise  when  the  agreement  was 
made  after  the  expiration  of  the  year. 
—Id. 

•OS.  To  authorize  a  written  agree- 
ment to  be  set  aside  and  superseded 
upon  the  ground  that  an  additional 
agreement  has  been  made,  verbally.  In 
reference  to  the  same  matter,  the  alle- 
gations setting  up  such  agreement 
sbonld,  with  reasonable  certainty,  set 
out  the  terms  of,  and  parties  to  the 
new  contract. — Merchants  Mut.  Ins.  Co. 
v.  N.  V.  L&crotx,  45  Tax.  168. 


SOB.  If  the  course  of  conduct  pur- 
sued by  the  company  was  such  as  to 
Induce  plaintiff  to  believe  that  the  sum 
admitted  to  be  due  on  the  adjustment 
made  would  be  paid  without  suit,  and 
that  for  this  reason  suit  was  not 
brought  within  the  time  prescribed, 
then  the  action  may  be  brought  even 
after  the  time  so  prescribed  In  the 
policy.— St.  Paul  Fire  ft  M.  Ins.  Co.  v. 
McGregor,  S3  Tex.  389. 

B04,  A  condition  in  a  Are  Insurance 
policy  that  "all  claims  under  this  pol- 
icy are  barred,  unless  prosecuted  with- 
in one  year  from  the  date  of  the  loss," 
Is  a  lawful  and  valid  stipulation.  It 
is  not  in  contravention  of  public  pol- 
icy, nor  is  It  incompatible  with  or 
merged  In  the  limitation  laws  of  the 
state.— Ins.  Co.  v.  Lacrolx,  36  Tex.  849. 

90S.  A  Are  insurance  policy  stip- 
ulated that  claims  under  It  must  be 
'■prosecuted"  within  a  limited  time 
after  the  loss.  Held,  that  the  presen- 
tation of  the  loss,  and  a  demand  of  Its 
payment,  are  not  such  a  prosecution 
of  the  claim  as  Is  meant  by  the  policy. 
The  policy  means  prosecution  by  a  suit 
-Insurance   Co.    v.    Lacroix, 


35  Tei 


249. 


623— (C)   Waiver  of  Limitation. 

90S.  Recognition  by  a  company  of 
Its  liability  on  a  policy,  that  no  adjust- 
ment or  further  proofs  of  loss  were 
necessary,  and  a  refusal  to  pay  on  the 
ground  that  garnishment  proceedings 
by  creditors  of  the  insured  were  pend- 
ing, and  a  promise  to  pay  on  the  de- 
termination of  these  proceedings,  are 
sufficient  to  support  a  waiver  of  the 
condition  in  the  policy  requiring  suit 
thereon  to  be  brought  within  12  months 
after  the  loss.— Horst  v.  City  of  Lon- 
don Fire  Ins.  Co.,  11  S.  W.  148,  73 
Tex.  (7. 

■07.  An  insurer,  who  denies  liability 
under  a  fire  policy,  thereby  waives  the 
stipulation  therein  that  any  loss  shall 
not  be  payable  until  60  days  after  re- 
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be  waived  where  the  insurer  delays  settlement  by  promises  that 
during  the  negotiations  no  advantage  would  be  taken  of  the  delay 
until  the  time  specified  in  the  policy  has  expired.*08     (See  above.) 

Parties. — A  creditor,  holding  a  policy  as  collateral  security  for  a 
debt  in  excess  of  the  amount  of  the  policy,  may  sue  alone  and  re- 
cover the  loss.910  In  such  a  case  neither  the  insured  nor  his  legal 
representatives  are  necessary  parties."*  Both  partners  of  a  firm 
are  proper  parties  plaintiff  in  an  action  on  a  policy  made  with  the 
firm,  though  one  of  them  is  merely  a  nominal  partner  and  has  no 
interest  in  the  property  insured.*11  The  person  to  whom  the  loss 
is  payable  on  the  face  of  the  policy  may  sue  alone,  the  insured  not 
being  a  necessary  party.*11  > 

Venue— Statutory  Regulations. — Suits  against  fire,  marine  or  in- 
land insurance  companies  may  be  commenced  in  any  county  in 
which  any  part  of  the  insured  property  was  Bituated.  (Art.  1830- 
29,  Rev.  St.  1914;  also  Art.  2308-12,  Rev.  St.  1914.) 

Process.— A  court  does  not  acquire  jurisdiction  over  an  insurance 
company,  garnishee,  when  the  citation  directs  the  agent  to  be  sum- 
moned, to  answer  upon  oath,  etc. ;  the  writ  should  have  directed 
the  officer  to  summon  the  insurance  company  and  service  should 
have  been  on  the  agent.91' 

eel  [it  of  proofs  of  loss,  and  cannot 
claim  that  a  suit  brought  on  the  pol- 
icy within  such  time  Is  premature. — 
Oklahoma  Fire  Ins.  Co.  v.  McKer,  IBS 
S.  W.  440.  See  Zt  Cent.  Dig.  Insur- 
ance,   ii    1661-1663. 

MO.  Where  the  agents  Of  an  Insur- 
ance company  promised  to  adjust  the 
loss  If  plain  tin  would  come  to  Texas, 
and  plaintiff  did  so,  and  endeavored  to 


was  evaded 

agents  represented  that  no  advantage 
would  be  taken  of  the  delay,  and  the 
company  acquiesced  In  the  conduct  of 
Its  agents,  such  acts  will  amount  to  a 
waiver  of  a  provision  In  the  policy  that 
suit  must  be  brought  within  six 
months  after  the  loss,  whether  plain- 
tiff knew  of  the  limitation  of  the 
agents'  authority  forbidding  them  to 
waive  such  provision,  or  not. — Burling- 
ton Ins.  Co.  v.  Tobey  (Tex  Civ.  App.) 
30  8.  W.   1111. 

BOS.  Where,  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
Its  liability  In  toto,  It  thereby  waived 
a  provision  entitling  defendant  to  60 
days  after  notice  and  proofs  of  loss 
In  which  to  pay  the  same. — Connecticut 
Fire  Ins.  Co.  v.  Helbrant.  7!  8.  W.  BBS. 

910.  Although  a  company  has  sixty 
days  after  proofs  sre  made  to  deter- 
mine the  matter  and  pay  the  loss,  still 
where  an  authorised  agent  before  the 
end  of  the  time  Informed  claimant  that 
the  claim  would  not  be  paid  the  lat- 
ter may  proceed  at  once  to  bring  suit. 
— Georgia  Home  Ins.  Co.  V.  Jacobs.  6* 
Tex.  set. 


sjihm,   Cf    1087-1770.) 

010*.  A  creditor,  holding  a  fire  pol- 
icy as  collateral  security  for  an  In- 
debtedness In  excess  of  the  face  of  the 
policy,  may  sue  alone  and  recover  the 
loss;  neither  the  Insured  nor  bis  legal 
representatives  being  necessary  par- 
ties.— (Civ.  App.)  German  Ins.  Co.  v. 
Oibbs,  Wilson  A  Co.,  S 2  S.  W.  1068.  re- 
hearing denied  96  8.  W.  760. 


911. 

was  made  with  a  mercantile  firm  com- 
posed of  two  partners,  both  partners 
are  proper  parties  plaintiff  to  an  action 
to  recover  for  a  loss  thereunder,  though 
one  of  them  Is  a  merely  nominal  part- 
ner, has  no  Interest  In  the  property, 
and  Is  working  for'  the  other  on  a  sal- 
ary.—Lion  Fire  Ins.  Co.  v.  Heath,  68 
8.   W.   3  OB. 

oia.  Where  the  person  to  whom  a 
loss  Is  payable  Is  stipulated  on  the 
face  of  a  fire  policy,  he  may  sue  alone; 
"i  legal  rep- 


(Clv.  App.)  German  Ins.  Co.  v.  Glbbs, 
Wilson  A  Co..  92  S.  W.  10B8,  rehearing 
denied  IB  S.  W.  760.  See  IS  Cent.  Dig. 
Insurance,  II  1BB7-1671. 


SIS.  The  court  does  not  acquire 
Jurisdiction  over  an  Insurance  company, 
garnishee,  when  the  citation  directs 
the  agent  lo  be  summoned  to  answer 
upon  oath,  etc.     The  writ  of  garnish- 
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Process  Against  Foreign  Insurance  Companies. — It  is  not  neces- 
sary for  the  insured  in  an  action  on  a  policy  to  prove  that  the 
party  served  is  the  agent  of  the  insurer,  as  alleged  in  the  petition, 
where  the  process  was  certified  by  the  return  to  have  been  so 
made.*18  The  return  of  service  is  sufficient  where  it  recites  that  the 
citation  was  executed  by  delivering  to  a  local  agent  at  a  certain 
place,  "the  within  named  defendant,  in  person,  a  true  copy.""* 

The  Petition — (1)  Form  and  Requisites  in  General.— A  petition 
need  not  exhibit  a  policy ;  neither  need  it  set  forth  those  parts  or 
conditions  of  the  contract  which  are  matters  in  the  nature  of  con- 
ditions subsequent,  or  in  the  nature  of  exceptions,  or  which  are 
prohibitory  of  certain  acts  of  the  insured,  for  these  are  matters  of 
defense.*1*  *™  A  petition  need  not  allege  that  a  loss  was  not  caused 
by  any  of  certain  causes  set  out  in  a  policy .*"  So  a  petition  alleg- 
ing that  a  fire  occurred  "under  circumstances  not  directly  or  in- 
directly made  an  exception  by  the  terms  of  said  policy  of  insur- 
ance," is  sufficient."'  A  complaint  alleging  facts  authorizing  proof 
of  either  a  written  or  an  oral  contract  of  insurance  is  not  demur- 
rable.*1* The  insured  must  prove  his  policy,  although  he  has  set  out 
its  terms  in  a  special  plea,  where  the  insurer  has  pleaded  a  general 
denial."*0  An  allegation  that  there  was  attached  to  and  made  a 
part  of  a  policy  an  iron-safe  clause,  which  is  set  out  in  full,  is  a 
sufficient   allegation   that   such  clause   constituted   a   part   of  the 


ment  should  have  directed  the  officer  t< 
summon  the  defendant.  Service  couli 
be  made  on  an  agent  of  the 
_  and  the  writ  should  ho  direct  t 
summons  must  be  of  the  defendant.— 
Sun.  Mut.  Ins.  Co.  Sellingnon  &  Co. 
59  Te*.  8. 


(1BT9,   1H74.) 

814.  The  return  of  service  of  cita- 
tion. In  an  action  against  an  Insurance 
company  having  local  agents  In  the 
county,  which  recites  that  the  cltaUon 
was  executed  by  delivering  to  one  of 
the  local  agents  at  a  specified  place. 
"the  within  named  defendant.  In  per- 
son, a  true  copy"  of  the  writ,  Is  suf- 
ficient to  show  service  on  the  com- 
pany.— Delaware  Ins.  Co.  v.  Hutto,  IBS 
S.  W.  73.  See  28  Cent.  Dig.  Insurance, 
H    16TS-1ST4. 

BIS.  In  an  action  against  a  foreign 
Insurance  company,  process  having 
been  certified  by  the  return  to  have 
been  served  on  the  person  alleged  In 
the  petition  to  be  defendant's  agent,  It 
was  not  necessary  for  plaintiffs  to  prove 
that  the  party  served  was  such  agent. 
-Liverpool  ft  London  ft  Globe  Ins.  Co. 
v.  HcCollum.  149  S.  W.  775.  See  28 
Cent.  Dig.  Insurance.  I  1573. 


Ion.     (A)    ront   and   Xequl- 

■itss  la  Crenaral.     (Km  SB  Cent.  Mg. 

Eusunnoe,     «{     1B7S-1580,     1684-1088, 

1599. ,  1598.) 

918.  In  an  action  on  a  policy  of  Are 
Insurance,  an  allegation  in  the  peUtlon 
that  the  fire  occurred  "under  circum- 
stances not  directly  or  Indirectly  mads 
an  exception  by  the  terms  of  said  pol- 
icies of  Insurance"  sufficiently  shows 
that  the  fire  was  not  produced  by  any 
causes  excepted  In  the  policy. — Alamo 
Fire  Ins.  Co.  v.  Shacklett,  28  S.  W.  830. 

917.  In  an  action  on  a  fire  Insurance 
policy  providing  that  "the  company 
shall  not  be  liable  for  loss"  from  cer- 
tain causes!  the  complaint  need  not 
allege  that  the  loss  was  not  caused  by 
any  of  such  causes. — Burlington  Ins. 
Co.   v.   Rivers,  28  8.  W.    463. 

916.  A  petition  on  a  policy  held  not 
to  show  that  the  agent  writing  the 
policy  was  agent  of  both  parties,  so  as 
to  render  the  policy  void. — Liverpool  ft 
London  ft  Olobe  Ins.  Co.  v.  HcCollum, 
14»  S.  W.  TTE.  See  28  Cent.  Dig.  In- 
nce,  II   16T6.  1679. 


919. 


titlon   i 


which  alleges 
facts  authorizing  proof  of  either  a 
written  or  an  oral  contract  of  Insur- 
ance. Is  not  demurrable. — Niagara  Fire 
InH.  Co.  v.  Lollar.  168  6.  W.  1140. 

990.  Special  plea,  setting  out  terms 
of  poUcy,  held  not  to  relieve  plaintiff 
of  the   burden   of   proving   the   policy. 
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policy.'"  Where  the  insured  Bought  to  recover  for  a  concrete 
building  and  the  insurer  sought  to  avoid  liability  because  of  addi- 
tional insurance  for  an  iron  building,  a  supplemental  petition  al- 
leging that,  if  the  policy  included  such  building,  the  inclusion  was 
fraudulent,  does  not  set  up  a  new  cause  of  action.*11  A  petition, 
filed  ninety  days  after  loss  but  failing  to  show  when  the  proofs 
of  loss  were  made,  is  not  subject  to  exception  because  it  does  not 
show  that  the  cause  of  action  had  accrued  sixty  days  after  proofs 
of  loss  had  been  filed.*20  In  recovering  on  a  retail  stock  of  mer- 
chandise a  petition  need  not  be  accompanied  by  an  itemized  list 
where  it  is  impossible  to  make  a  correct  inventory  due  to  the  con- 
stant change  in  the  stock. ■"  (For  petition  sufficiently  stating  a 
cause  of  action,  see  Ann.  924.)  (For  a  petition  held  not  to  show 
that  the  agent  writing  the  policy  was  agent  for  both  parties,  thereby 
rendering  the  policy  void,  see  Ann.  918.) 

(2)  Insurable  Interest. — In  an  early  case  it  was  held  that  a  peti- 
tion which  did  not  set  out  the  terms  of  the  policy  or  show  that 
the  insured  had  an  insurable  interest  in  the  insured  property  at 
the  time  of  loss  was  demurrable."*  •*•     However,  the  petition  is 


where  defendant  also  pleaded  a  general 
denial.— Fidelity  Phenlx  Fire  Ins.  Co.  v. 
Sadau,  IBB  S.  W.  1ST. 

Ml.  Where  Insured  sought  a  recov- 
ery for  the  destruction  of  a  concrete 
building,  and  defendant  sought  to  avoid 
liability  because  of  additional  Insur- 
ance for  an  Iron  building,  a  supple- 
mental petition  alleging  that,  if  the 
policy  Included  suoh  building,  the  In- 
clusion was  fraudulent,  did  not  eet  up 
a  new  cause  of  action. — Fire  Ass'n  of 
Philadelphia   v.   Strayhorn,    lliE    8.  W. 


Petition  In  an  action  for  In- 
i  a  retail  stock  of  merchan- 
dise need  not  be  accompanied  by  an 
Itemized  list,  It  being  Impossible  to 
make  a  correct  Inventory  where  stock 
Is  constantly  changing.- — German  Ins. 
Co.  v.  Pearlstone,  46  9.  W.  832,  18 
Tex.  Civ.  A  pp.  70S. 

9*3.  The  petition  In  an  action  on  a 
fire  policy,  though  merely  giving  the 
description  of  the  property  as  In  the 
policy.  Insured's  books  of  account  be- 
ing burned,  and  he  being  unable  to 
produce  an  Itemized  Hat  of  the  prop- 
erty. Is  sufficient. — American  Cent.  Ins- 
Co.  v.  Nunn,  79  S.  W.  SB.     Reversed  Si 

•84.  A.  petition  alleging  that  on  a 
certain  date  defendant,  by  the  policy 
sued  on,  Insured  plaintiff's  shlngle-roof 
frame  building,  used  as  a  barn.  In  the 
sum  of  (160,  and  hla  feed  stuffs  con 
tallied  therein  In  the  sum  of  1100. 
against  loss  by  lire,  and  that  on  a  sub- 
sequent date  said  barn  and  Its  con- 
tents were  destroyed  by  fire,  to  plain- 
tiff's damage  In  the  sum  of  1160  for  the 
loss  of  the  barn,  and  |21  for  the  loss  of 
the    stock    feed,    sufficiently    stated    a 


cause  of  action. — Underwriters'  Fire 
Ass'n  v.  Henry.  79  %  W.  1072. 

MS.  A  complaint  In  an  action  on  a 
fire  Insurance  policy,  showing  that  suit 
was  commenced  more  than  90  days 
after  the  loss,  but  falling  to  show  when 
proofs  of  toss  were  made.  Is  not  sub- 
ject to  exception,  on  the  ground  that 
it  does  not  show  that  the  cause  of  ac- 
tion had  accrued,  because  It  does  not 
show  that  60  days  had  elapsed  after 
proofs  of  loss. — Pennsylvania  Fire  Ins. 
Co.  v.  Falres.  36  B.  W.  EG. 

MB.  In  an  action  on  a  certificate  of 
Insurance,  Issued  subject  to  all  the 
conditions  In  an  open  policy  which  was 
retained  by  the  Insurer,  It  Is  not  neces- 
sary for  the  Insured  to  allege  and 
prove  compliance  with  the  conditions 
of  said  policy,  as  that  Is  a  matter  of 
defense. — Merchants'  Ins.  Co.  v.  Arnold 
32   S.  W.  579. 

W7.  An  allegation  that  there  waa 
attached  to.  and  made  a  part  of,  an 
Insurance  policy,  an  iron -safe  clause, 
which  Is  set  out  in  haec  verba,  Is  a 
sufficient  allegation  that  such  clause 
properly  constituted  a  part  of  ths  pol- 
icy.— City  Drug  Store  v.  Scottish  Union 
&  National  Ins.  Co.,  44  S.  W.  21. 

MB.  The  petition  need  not  exhibit 
the  policy;  neither  need  it  set  forth 
those  parts  or  conditions  of  the  con- 
tract which  are  matters  In  the  nature 
of  conditions  subsequent,  or  In  the  na- 
ture of  exceptions,  or  which  are  pro- 
hibitory of  certain  acts  of  assured  for 
these  are  matters  of  defense. — East 
Texas  Ids.  Co.  v.  Dychea.  60  8.  W.,  SIS. 
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sufficient  where  the  interest  may  be  inferred  from  the  other  allega- 
tions therein.*81  •*•  In  an  action  to  reform  a  policy  by  inserting  the 
name  of  the  plaintiff  as  mortgagee  and  payee,  an  allegation  that 
the  person  named  the  insured  was  building  on  the  premises  and 
had  no  interest  therein  was  not  an  admission  that  sncb  insured  had 
no  interest  in  the  building.8** 

(3)  Title  or  Interest  of  the  Insured.— The  insured  must  allege 
that  he  was  the  owner  of  the  property  at  the  time  of  the  contract 
of  insurance.*"  A  petition  alleging  that,  the  policy  was  on  "his 
certain  stock  of  merchandise"  is  sufficient  as  against  a  general 
demurrer."*  (For  a  sufficient  allegation  of  ownership  of  household 
furniture,  see  Ann.  936.) 

(4)  Performance  or  Waiver  of  Conditions. — The  insured  must 
allege  compliance  with  a  condition  in  a  policy  requiring  notice  to 
the  insurer  of  the  loss  within  a  certain  period.**1  **°    The  allegation 


association,  plaintiff  aliased  that,  alter 
the  policy  was  Issued  to  him,  he  exe- 
cuted a  mortgage  of  the  premises  to 
■aid  association,  "to  secure  the  sum  of 

: —  dollars,"  and,  with  the  consent 

of  the  Insurance  company,  assigned  the 
policy  to  said  association.  In  ac- 
cordance with  the  terms  of  the  policy. 
Held,  that  the  averments  did  not  show 
that  the  association  had  any  Insurable 
Interest  In  the  property,  and  hence  they 
did  not  support  a  Judgment  for  plain- 
tiff.— Alamo  Fire  Ins.  Co.  v.  Davis,  46 
S.  W.   SO  4. 

930.     A    petition     on    fire    Insurance 
policy,  alleging  that  the  paroles  enter- 


ed  lot 


t   of   1] 


by  defendant  Issued  a  policy  and  In- 
sured plaintiffs  on  wool  owned  or  held 
by  assured,  while  contained  In  a  cer- 
tain house  on  ass  u  red's  premises, 
against  all  direct  loss  or  damage  by 
Are,  and  that,  while  the  contract  was 
In  force,'  the  property  insured  was  to- 
tally destroyed  by  (Ire,  Whereby  a  di- 
rect loss  occurred  to  plaintiffs,  etc.,  la 
sufficient  as  against  a  general  excep- 
tion, although  It  does  not  specifically 
allege  that  plaintiffs  were  owners  of 
the  property  Insured,  or  that  they  bad 
any  insurable  interest  therein. — Penn- 
sylvania Fire  Ins.  Co.  v.  Jameson  Bros., 
7 1  8.  W.   418. 

981.  That  Insured  had  an  Insurable 
Interest  In  the  premises  at  the  time 
they  were  destroyed  can  be  Inferred 
from  an  allegation  in  the  petition  stat- 
ing that  the  loss  happened  under  cir- 
cumstances rendering  defendant  liable 
on  the  policy. — Northwestern  Nat.  Ins. 
Co.  v.  Woodward,  46  S.  W.  186,  18  Tex. 
Civ.  App.  488. 

■M.  In  an -action  on  a  policy  of  Are 
Insurance,  a  petition  which  does  not 
set  out  the  terms  of  the  policy,  or 
•bow  that  plaintiff  had  an  Insurable 
Interest  hi  the  Insured  property  at  the 
time  of  the  fire,  is  demurrable.— Com- 
mercial Union  Assur.  Co.  T.  Dunbar 
(Tex.  Civ.  App.)   28  S.  W.   638. 


933.  In  an  action  to  reform  a  policy 
by  Inserting  the  name  of  plaintiff  as 
mortgagee  and  payee,  an  allegation  In 
the  petition  that  the  person  named  the 
Insured  was  building  on  the  premises, 
and  had  no  Interest  therein  at  the  time 
of  loss  or  at  any  time.  Held  not  an 
admission  that  such  insured  had  no 
Interest  in  the  building  so  as  to  avoid 
the  policy  for  want  of  insurable  In- 
terest—Western  Assur.  Co.  v,  Hillyer- 
Deutsch-Jarrett  Co.,  1ST  8.  W.  818, 


834.  In  an  action  on  a  Are  policy 
plaintiff  must  allege  that  he  was  the 
owner  of  the  property  at  the  time  of 
the  contract  of  insurance. — Continental 
Fire  Aas'n  v.  Beard  en,  89  S.  W.  882. 

930.  Plaintiffs  petition  In  an  action 
on  an  insurance  policy,  alleging  that 
the  policy  was  on  "his  certain  stock 
of  merchandise."  was  a  sufficient  alle- 
gation of  ownership  of  the  property 
destroyed  as  against  a  general  de- 
murrer.— Royal    Ins.    Co.    v.    W.    P. 

Wright  &  Co.,  148  8.  W.  824. 

•M.  A  petition  alleged  that  defen- 
dant executed  and  delivered  to  plain- 
tiff a  policy  of  insurance  Insuring  plain- 
tiff against  loss  by  fire  on  his  house- 
hold and  kitchen  furniture  (describing 
It),  and  that,  while  the  policy  was  In 
full  force,  "all  of  plaintiff's  said  house- 
hold and  kitchen  furniture  *  *  * 
was  totally  destroyed  by  (Ire.  and  was 
the  property  of  plaintiff  at  the  time  of 
loan."  Held  to  sufficiently  allege  own- 
ership of  the  property  as  against  a 
general  demurrer.— American  Cent.  Ins. 
Co.  v.  White,  73  8.  W.  S87. 


NT.  It  is  necessary  that  Insured 
should  allege  compliance  with  the  con- 
dition In  the  policy  requiring  notice  to 
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that  the  condition  was  waived  can  only  be  dispensed  with  when  the 
facts  averred  admit  of  no  other  fair  conclusion."'  A  petition  is 
sufficient  if  it  alleges  notice  of  loss  and  that  specified  proofs  had 
been  taken  by  the  insurer's  authorized  agent,  who  had  waived  fur- 
ther proof  and  promised  to  settle.*"  A  waiver  of  a  defense  must 
be  specially  pleaded  by  the  insured  and  if  the  acts  of  the  insurer 
constitute  an  estoppel,  the  particular  acts,  representations  or  eon- 
duct  relied  on  should  be  pleaded  with  reasonable  certainty.**8  An 
allegation  that  the  insured  performed  all  the  conditions  and  stipu- 
lations of  the  policy,  the  policy  being  attached  as  an  exhibit,  is 
sufficient.94*  A  petition  on  a  parol  contract  free  from  conditions 
is  not  bad  for  failing  to  allege  compliance  with  conditions.*"  Ignor- 
ance is  no  excuse  for  failure  to  perform  the  conditions  in  a 
policy  in  the  absence  of  allegations  of  fraud  or  misrepresenta- 
tions.*4* 

(5)  Loss  and  Cause  Thereof. — A  petition  need  not  allege  that 
the  tire  did  not  result  from  causes  for  which  the  insurer  was  not 
liable.*44 

(6)  Non-Payment. — A  petition  does  not  state  a  cause  of  action 


the  Insurer  of  the  loss  within  a  defined 
period.  The  allegation  of  the  conclu- 
sion of  fact  that  the  condition  was 
waived  can  only  be  dispensed  with 
when  the  facts  averred  admit  of  no 
other  fair  conclusion. — Crescent  Ins. 
Co.  v.  Camp  et  a).  (4  Tex.  621. 

•88.  Where  the  Insurer  pleads  In- 
validity of  policy  for  concealment  and 
breach  of  warranty  and  the  plaintiff 
by  supplemental  petition  seta  up  a 
waiver  of  this  defenae,  It  must  be 
specially  pleaded,  and  must  amount  to 
either  an  agreement  or  an  estoppel. 
If  the  acts  of  insurer  constitute  an 
estoppel  the  particular  acts,  represen- 
tations or  conduct  relied  on  should  be 
pleaded  with  reasonable  certainty. — 
Texas  Banking'  A  Ins.  Co.  v.  Hutchins, 
63  Tex.  61. 


838.  Although  proofs  of  loss  are  by 
the  policy  made  conditions  precedent, 
the  petition  Is  sufficient  on  this  point 
if  It  alleges  notice  of  the  loss,  and 
that  at  a  time  and  place  specified 
proofs  were  taken  by  the  Company's 
agent,  authorised  thereto,  and  also  au- 
thorized to  settle  and  adjust  the  loss, 
who  waived  further  proof  and  prom- 
ised to  settle  the  loss.  Such  facts 
would  estop  the  company  from  setting 
up  failure  to  furnish  proofs. — East 
Texas  Fire  Ins.  Co.  v.  Dyches,  68  Tex. 
566. 

840.  Where  a  policy  sued  on  requir- 
ed as  a  condition  precedent  to  liability 
that  assured  should  furnish  proofs  of 
loss,  a  petition  to  which  the  policy 
waa  attached,  and  made  a  part  thereof, 
which  failed  to  allege  compliance  with 
such      condition      waa      demurrable. — 


841.  The  petition  In  an  action  on  a 
fife  insurance  contract,  which  alleges 
facts  showing  a  parol  contract  free 
from  conditions,  is  not  bad  for  falling 
to  allege  compliance  with  conditions. —  ' 
Niagara  Fire  Ins.  Co.  v.  Lollar,  166  8. 
W.  1140.     Bee  28  Cent.  Dig.  Insurance, 

1    1BB3. 

848.  An  allegation  in  a  complaint  In 
an  action  on  a  fire  Insurance  policy 
that  plaintiff  performed  all  the  condi- 
tions and  stipulations  of  said  contract 
or  policy, — tlje  policy  being  attached 
to  the  complaint  as  an  exhibit,— suf- 
ficiently alleges  the  performance  of  L 
conditions  stipulated  in  the  policy  to 
be  performed  by  the  assured. — London 
A  L.  Fire  Ins.   ~  ~  '  '"   " 

W.   88. 


.  Schwulst,   46   S. 


843.     A  pleading  which  sets  i 
the  assured  failed  to  perform  the  con- 
ditions In  the  policy  because  Of  Ignor- 

falls  to  allege  fraud,  misrepresenta- 
tion, or  concealment,  does  not  excuse 
such  failure. — Morrison  v.  Insurance 
Co.,  (Tex.)  6  S.  W.  606. 

03B — (■)  XrfHM     and     Can**     Ttasxaof. 


?  that 


844.  A  complaint  on  a  fire  policy 
need  not  allege  that  the  Are  did  not 
result  from  causes  for  which  insurer 
was  not  liable.— St  Paul  Fire  A  Ma- 
rine Ins.  Co.  v.  Laster.  187.  S.  W.  868. 
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where  it  does  not  allege  that  the  money  sued  for  has  not  been 
paid.*48 

Plea,  Answer,  or  Affidavit  of  Defense. — The  general  rule  is  that 
no  defenses  will  be  considered  which  are  not  pleaded."'  Procur- 
ing additional  insurance  without  the  insurer's  consent,*"  that  prop- 
erty shall  be  considered  personalty,'"  fraud,*61  and  waiver  of  breach 
of  conditions  of  a  policy,*8*  must  all  be  pleaded  to  be  available  as 
defenses.  A  general  denial  puts  in  issue  all-  the  allegations  of 
the  plaintiff's  pleadings,*88  *M  but  the  willful  burning  of  the  in- 
sured property  by  the  plaintiff  cannot  be  shown  under  such  a 
plea.*88  Where  the  plaintiff  alleges  that  property  belongs  to  him 
a  general  denial  will  pnt  such'  ownership  in  issue  and  evidence 
can  be  introduced  to  disprove  it.*88  Facts  pleaded  in  defense  for 
the  first  time  should  not  be  incorporated  in  a  supplemental  an- 
swer.*" In  a  case  where  the  insured's  allegation  of  total  loss  was  not 
denied  by  the  insurer,  a  defense  of  failure  to  furnish  proof  of  loss 
within  the  time  prescribed  is  insufficient  on  demurrer  since  in  such 
case  proof  of  loss  is  unnecessary  under  the  statute.*80  Failure  to 
furnish  proofs  of  loss  within  the  prescribed  time  is  no  defense 
where  it  is  not  averred  that  the  insured's  right  to  recover  is  for- 
feited by  such  failure.*81  Allegations  of  indebtedness  on  the  in- 
sured property  exceeding  the  amount  stated  must  be  specifically 
alleged  by  the  insurer.***  It  is  not  necessary  to  verify  a  plea  ad- 
mitting the  issuance  of  the  policy  but  denying  that  the  plaintiff 
is  the  person  insured.***    (For  allegations  showing  an  assignment  of 

of.  Held,  that  an  answer  In  an  action 
on  a  policy  covering  buildings  wherein 
the  declaration  alleged  a  total  loss, 
which,    without    denying   that   the    loss 

946.  A  plea  admitting  the  issuance  was  total,  and  without  alleging  that 
of  an  Insurance  policy,  but  denying  the  buildings  destroyed  were  personal - 
that  plaintiff  was  the  person  insured.  ty,  set  up  that  plaintiff  failed  to  turn- 
was  not  required  to  be  verified. — Ho-  Ish  proof  Of  loss  within  the  time  pre- 
Carty  v.  Hartford  Fire  Ins.  Co.,  76  S.  scribed  by  the  policy,  was  Insufficient 
'    W.  98).  on  demurrer,   since,  under  the  statute, 

•47.     In  an  action  on  a  policy  of  fire  proof  of  loss  was  unnecessary. — Contl- 

Insurance  no  defenses  not  pleaded  will  nental  Ins.  Co.   v.  Chase.  33  8.  W.   S02. 
be    considered. — German    Ins.    Co.    v.  081.     It  was  no  defense  to  an  action 

Cain.  3T  S.  w.  667.  on  a  policy   that  proofs   of  loss   were 

B4B.  The  allegations  In  the  answer  not  furnished  within  the  time  pres- 
in  an  action  on  an  Insurance  policy  that  orlbed  by  the  policy,  where  It  was  not 
when  It  was  Issued  there  existed  on  averred  that  asaured's  right  to  recover 
the  property  Indebtedness  exceeding  was  forfeited  by  his  failure  to  fam- 
ine amounts  stated  In  the  application,  lsh  them  within  that  time.  33  9.  W. 
and  "that  the  amounts  of  each  of  these  602  (Civ.  App.  1896)  affirmed. — Contf- 
excesslve  Incumbrances  are  well  known  nental  Ins.  Co.  v.  Chase  (Tex  Sup.)  34 
to  plaintiff  and  the  persons  to  whom  8.  W.  93.  89  Tex.  212. 
the  same  are  due,  but  the  particular  96B.  Where  defenses  alleged  In  an 
amounts  thereof,  and  to  whom  the  answer  to  a  petition  on  an  Insurance 
same  are  due,  are  at  this  time  un-  policy  were  available  only  In  case  of 
known  to  defendant."  are  too  general.  a  partial  destruction  of  the  property, 
— Phoenix  Assur.  Co.  of  London  v.  the  sustaining  of  exceptions  to  euch 
Hunger  Improved  Cotton  Uach.  Hfg.  defenses,  though  erroneous  at  the  time, 
Co.,  49  S.  W.  171.  affords  no  ground  for  a  reversal  of  the 

NO.     Rev.  St.  Art.  2971  provides  that  judgment  where  the  Issue  as  to  a  total 

a   Are   Insurance   policy   covering   real  or  partial  Iobs   remained,  and  the  un- 

property  shall.  In  case  of  total  loss,  be  disputed   evidence   on   the  trial  showed 

considered  a  liquidated  demand  against  a   total    loss. — Continental   Ins.   Co.    < 

the  company  for  the  full  amount  there-  HcCuIloch,  39  S. 
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proceeds  of  policy,  see  Ann.  959.)  (For  certain  defenses  available 
only  in  case  of  partial  loss  affording  no  grounds  for  reversal  where 
the  principle  issue  remains,  see  Ann.  952.) 

Demurrer. — A  petition  alleging  that  the  policy  sued  on  was  issued 
to  plaintiff  is  equivalent  to  alleging  ownership  as  against  a  gen- 
eral demurrer."'  Ownership  may  be  inferred  from  other  faota 
alleged  and  the  petition  be  good  as  against  a  general  demurrer.8"0 
A  petition  alleging  that  the  insurer  insured  the  plaintiff  against 
loss  "on  their  stock  of  merchandise"  and  that  the  policies  were 
in  force  at  the  time  of  the  fire,  is  good  as  against  a  general  demur- 
rer.""   A  petition  is  demurrable ,  which  does  not  allege  that  the 


953.  In  an  action  on  a  Are  policy. 
defendant  cannot  show,  under  a  general 
denial,  the  willful  burning  of  the  prop- 
erty by  plaintiff.— Alamo  Fire  Ins.  Co. 
v.  Heldemann  Manuf'g.  Co.,  2S  s.  w. 
910. 

9B4.  Supplementary  answers  are  to 
meet  matters  appearing1  for  the  first 
time  In  a  supplemental  pleading  of  the 
opposite  party  and  facta  pleaded  In  de- 
fense for  the  flrst  time  should  not  be 
Incorporated  In  a  supplemental  an- 
swer.— Philadelphia  Underwriter's 
Agency  of  Fire  Ass'n  of  Philadelphia 
v.    Brown.   151    S.   W.   899. 

9B5.  A  policy  provided  the  insur- 
ance company  should  only  be  liable 
for  the  Interest  of  the  assured  in  the 
property  destroyed.  Plaintiff  alleged 
that  the  property  belonged  to  him  In 
a.  suit  and  It  was  held  that  a  general 
denial   put  the  ownership  In  is 


^ould    I 


i    dis 


5TS. 


.  Wiley 


That  Insured  procured  other  In- 
surance without  insurer's  consent,  in 
violation  of  the  policy,  held  a  matter 
Of  defense,  and,  to  be  available,  must 
be  pleaded. — Ol  oners' 
writers  of  San  Angelo, 
Sl  House,  14?  8.  W.  621. 

#M.  The  provision  in  a  Are  policy 
that  property  Insured  shall  be  con- 
sidered personalty  Is  defensive,  and, 
to  be  available,  must  be  pleaded.— Id. 

90S.  A  general  denial  puts  In  issue 
all  the  allegations  of  plaintiff's  plead- 
ings.- Fidelity  Phoenix  Fire  Ins.  Co. 
v.  Sadau.  IBS  S.  W.  1ST. 

959.  The  answer  in  an  action  to  re- 
cover the  proceeds  of  a  fire  policy, 
which  alleged  that  insured  gave  de- 
fendant an  order  upon  the  local  agents, 
directing  the  company  to  pay  defendant 
the  amount  of  a  note  executed  to  him 
by    insured,    that    the    company    agreed 


■i  pay  h 


i   insu 


of  policy,    

accept  If  defendant  accepted  the 
In  settlement  of  his  claim,  which  he 
agreed  to  do,  hsld  to  allege  an  actual 
assignment  of  the  proceeds  of  the 
policy  to  defendant. — Prentice  v.  Secur- 


ity Ins.  Co.,  163  S.  W.  926.     Sec  28  Cent. 
Dig.   Insurance,  II   1654-1609. 

860.  In  an  action  on  a  policy  of  Are 
Insurance  which  exempts  the  company 
from  liability  for  fire  caused  by  a  hur- 
ricane, and  provides  that,  if  the  Insured 
building  shall  fall  e 


the   Inst 


mil    i 


where  such  policy  is  attached  as  an 
exhibit  to  the  petition,  the  Jury  should 
And  for  the  defendant  If  they  believe 
from  the  evidence  that  the  Are  was 
caused  by  a  hurricane,  though  the  an- 
swer does  not  expressly  allege  that  the 
Are  was  so  caused,  since  that  point  is 
put  in  Issue  by  the  general  denial. — 
Pelican  Fire  Ins.  Co.  v.  Troy  Co-op. 
Ass'n,   (Tex.)    13  S.  W.  980. 

961.  Fraud  available  to  avoid  a  re- 
covery on  a  policy  must  be  specially 
pleaded,  and  only  such  fraud  as  Is 
averred  can  be  considered.— Delaware 
Ins.  Co.  of  Philadelphia  v.  Hill,  1ZT  S. 
W.  283.  See  28  Cent.  Dig.  Insurance, 
II    15154.   1609-1614. 

of  the  conditions  of  a  policy  must  be 
pleaded,  to  be  available. — Mecca  Fire 
Ins."  Co.   of  Waco   v.   Moore.    128   S.   W. 


983.  A  petition  setting  forth  that  a 
Are  policy  was  Issued  In  the  name  of 
one  of  the  petitioners,  but  that  it  was 
applied  for  and  Intended  for  the  use 
and  benefit  of  the  estate  of  which  petl- 


agement.  and  that  the  estate  was  own- 
ed by  the  petitioner  and  others  as 
heirs    of    the    deceased    owner,    which 

and  containing  a  further  allegation  of 
a  loss  by  Are.  states  a  good  cause  Of 
artion,  as  against  a  general  demurrer. 
—Shawnee  Fire  Ins,  Co.  v.  Chapman. 
132  S.  W.  864.  Se  28  Cent.  Dig.  Insur- 
ance. II   1664,  1630. 

9M.  Petition,  as  against  general  de- 
murrer, sufficiently  alleges  plaintiffs 
ownership  of  the  property  at  the  time  of 
the  Are.  by  alleging  that  defendant  in- 
sured   plaintiffs    against    loss    by    Are 
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plaintiff  was  the  owner  of  the  goods  destroyed  at  the  time  of  the 
fire.980  (For  allegations  stating  a  good  cause  of  action  as  against 
a  general  demurrer  in  a  suit  by  an  executor  for  the  use  of  the 
estate,  see  Ann.  963.) 

The  Reply  of  the  Insured. — Facts  showing  the  responsibility  of 
an  agent  for  an  omission  or  improper  statement  of  matters  in  an 
application,  which  are  made  warranties,  and  of  which  the  insured 
is  ignorant,  must  be  pleaded  in  reply  to  the  defense  of  breach  of 
warranty,**8  Where  the  insured  relies  on  a  ratification  by  the 
insurer  of  his  agent's  unauthorized  act  in  issuing  the  policy,  such 
ratification  need  not  be  averred  in  his  reply. Me 

Issues,  Proofs,  and  Variance — (1)  In  General. — The  defense  is 
confined  to  the  specific  matters  set  up  by  the  insurer,  where  it 
admits  the  insured  has  a  good  cause  of  action  except  in  so  far  as 
it  may  be  defeated  by  the  facts  of  the  answer  constituting  a  good 
defense,  which  may  be  established  on  the  trial.8*1 

(2)  Issues  and  Proof  in  General.— The  insured  cannot  prove  a 
waiver  of  a  condition  where  it  is  not  pleaded.*10  Neither  is  proof 
of  waiver  of  a  condition  precedent  admissible  under  a  general  alle- 
gation of  performance.888  An  insured  is  not  entitled  to  recover 
on  proof  of  a  waiver  of  a  compliance  with  conditions  precedent 


"on  their  stock  of  merchandise."  and 
that  the  policies  were  In  force  and 
eflect  at  the  time  of  the  fire. — Ger- 
man Ins.  Co.  v.  Pearlstone,  46  3.  W. 
832.  IB  Tex.  Civ.  App.  706. 

sob.  A  complaint  In  an  action  on 
an  Insurance  policy  which  falls  to  al- 
lege that  plaintiff  was  the  owner  of  the 
premises  at  the  time  they  were  de- 
stroyed Is  good  on  general  demurrer, 
where  such  ownership  can  be  Inferred 
from  other  facta  alleged. — Northwest- 
sm  Nat.  Ins.  Co.  v.  Woodward,  45  8. 
W.  186.  18  Tex.  Civ.  App.  488. 

900.  A  complaint  In  an  action  on  a 
policy  which  alleges  that  plaintiff  was 
the  owner  of  the  goods  destroyed  at 
the  date  of  the  Issuance  of  the  policy 
and  prior  thereto,  but  which  falls  to 
allege  that  she  was  the  owner  thereof 
at  the  date  of  the  fire.  Is  demurrable. 
—German  Ins.  Co.  v.  Everett  (Tex. 
Civ.  App.)   86  S.  W.   12S. 

807.  As  against  a  general  demurrer 
a  petition  which  alleges  that  the  policy 
sued  on  was  Issued  to  plaintiff  will 
be  held  equivalent  to  alleging  owner- 
ship.— German  Ins.  Co.  v.  Globe  (Tex. 
Civ.    App.)    SB    S.  W.    679. 

041 — Replication  mad  ttuply  and  Sub. 
sequent  Pi—dings.  (Bee  as  Cent. 
Ml-.  xonuKiioe,    §§    IBM,    1686,    1698, 


for  an  omission  or  Improper  statement 
or  matters  In  application,  which  are  ■ 
mBde    warranties,    the    Insured    being 


Ignorant  of  such  misstatement  and  not 
being  responsible  therefor — such  facts 
should  be  pleaded  In  reply  to  the 
breach  of  warranty  pleaded  In  defense: 
and  In  the  absence  of  such  allegations 
and  when  such  testimony,  not  objected 
to,  was  admitted,  and  by  charge  of 
court  made  a  controlling  Issue  and  a 
verdict  based  on  such  testimony  and 
charge  was  rendered,  a  Judgment  there- 
on will  be  reversed. — Texas  Banking  & 
Ins.  Co.  v.  Stone,  49  Tex.  4. 

S69.  Where  an  Insured  relies  on  a 
ratin  cation  by  the  Insurer  of  his 
agent's  unauthorized  act  In  Issuing  tho 
policy  he  need  not  aver  such  ratifica- 
tion In  his  reply. — Hanover  Fire  Ins. 
Co.  v.  Shrader  (Tex.  Civ.  App.)  32  S. 
W.   344,  11  Tex.  Civ.  App.  256. 

64G — Immi,  Proofs  and  Tarfano*.  (See 
as  Cent.  Uf.  Xurazanoa,  §9  1BB4, 
1633-104*.) 

070.  It  was  error  to  allow  plaintiff 
to  prove  the  waiver  of  a  condition  of 
the  policy,  whore  he  did  not  plead  such 
waiver. — German  Ins.  Co.  v.  Daniels 
(Tex.  Civ.  App.)   83  S.  W.  649. 

971.  Where  the  complaint  In  an  ac- 
tion on  a  fire  policy  requiring  proof  of 
loss  by  the  Insured  alleges  compliance 
with  the  condition  by  the  plaintiffs, 
it  Is  error  to  admit  In  evidence  proofs 
of  loss  signed  by  one  of  the  plaintiffs 
and  a  third  person,  who  has  no  Inter- 
est In  the  property.— CI  tlzens'  Ins.  Co. 
v.    Shrader,    33    S.   W.    B84. 
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when  he  pleads  such  compliance."7  "Where  the  only  issue  was 
whether  the  insurer  had  waived  a  right  to  insist  upon  a  forfeiture, 
a  general  denial  was  sufficient  to  require  the  court  to  consider  a 
stipulation  in  the  policy  that  the  insurer  should  not  be  held  to 
have  waived  any  of  its  provisions  by  any  act  relating  to  an  exam- 
ination as  to  liability  and  appraisement  of  the  property.*81  An  in- 
surer must  specially  set  up  the  provision  in  its  policy  that  failure 
to  make  proofs  of  loss  shall  work  a  forfeiture  and  allege  their 
breach,  if  it  wishes  to  avail  itself  of  such  defense.'8*  Proofs  of 
loss  signed  by  one  of  the  plaintiffs  and  a  third  person  who  has  no 
interest  in  the  property  are  not  admissible  under  an  allegation  of 
compliance  with  the  condition  requiring  proofs  of  loss."1  It  is 
no  defense  that  proofs  of  loss  were  not  furnished  within  the  time 
prescribed  by  the  policy  where  it  is  not  alleged  that  the  insured's 
right  to  recover  was  thereby  forfeited."2  Under  an  allegation  that 
satisfactory  proofs  of  loss  were  furnished  and  the  further  allega- 
tion that  such  method  of  determining  loss  was  waived  by  the  in- 
surer and  that  such  insurer  failed  to  carry  out  or  insist  upon  the 
carrying  out  of  said  provision,  the  acceptance  of  proofs  of  loss 
without  objection  to  the  want  of  appraisal  and  the  fact  that  the 
insurer  had  not  required  an  arbitration  to  which  it  was  entitled, 
may  be  proved.9"  A  court  may  ignore  a  defense  that  the  insured 
was  not  the  sole  owner  of  the  building  if  it  is  not  pleaded. *"  A 
defense  that  the  property  insured  was  community  property  and 
not  the  wife's  separate  property  as  represented,  must  be  pleaded 
and  it  is  not  covered  by  a  plea  that  the  applicant  made  false  rep- 
resentations as  to  title.""  Evidence  of  non-payment  of  premiums 
is  inadmissible  in  the  absence  of  a  plea  of  failure  of  considera- 
tion.078 A  policy  is  admissible,  under  a  general  denial,  to  prove  by 
an  endorsement  thereon  that  the  insured  had  assigned  it,  the 
latter  having  alleged  ownership.*"  Under  the  statute  a  defense 
of  fraud  or  misrepresentation  is  unavailable  in  the  absence  of 
pleading  or  proof  that  the  insurer  had  been  misled  or  had  been 
caused  to  waive  or  loae  any  valid  defense.*"  It  is  not  necessary 
to  plead  that  the  false  statement  was  unintentional  to  enable  an 
insured  to  introduce  evidence  to  that  effect  in  a  case  defended  on 
the  ground  of  false  swearing.**0  An  allegation  that  an  incorporated 
insurance  company  undertook  and  promised  to  pay  the  insured  a 

plea  of  want  or  failure  of  considera- 
tion, evidence  of  non-payment  of  prem- 
iums la  inadmissible. — Phoenix  Ins.  Co. 
v.   Hague,   3*   S.  W.   6B4. 

874.  Where  plaintiff  has  alleged  the 
ownership  of  a  policy,  which  for  some 
reason  la  In  the  possession  of  defend- 
ant, the  policy  Is  admissible,  under 
a  general  denial,  to  prove  by  an  en- 
dorsement thereon  that  plaintiff  had 
assigned  It  to  another.— German  Ins. 
Co.  v.  Glbbs.   36  3.  W.  67t 
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certain  sum  is  sufficient  to  authorize  evidence  showing  such  a 
promise  made  in  any  manner  which  could  bind  the  corporation 
which  can  only'  act  through  an  agent."7* 

Variance. — Where  the  allegation  was  that  the  policy  was  assigned 
to  a  certain  firm  but  the  evidence  showed  that  it  was  to  a  member 
of  the  firm  individually,  the  variance  was  material."6  A  slight 
variance  in  the  number  of  the  policy  offered  in  evidence  and  the 
copy  attached  to  the  petition  is  immaterial."*  Where  the  insured 
alleged  a  requirement  as  to  an  inventory  was  waived  on  a  certain 
day  but  the  evidence  showed  it  was  waived  two  weeks  later,  there 
was  no  variance."1  A  material  misdescription  of  the  property  in- 
sured as  set  out  in  the  petition  and  as  shown  by  the  proof  con- 
stitutes a  variance.***  In  the  absence  of  pleading  setting  up  the 
mistake  evidence  showing  the  loss  of  property  located  in  a  dif- 
ferent building  than  that  described  in  the  policy  is  inadmissible.**1 


970.  In  an  action  on  a  policy  of  Are 
Insurance  which  forbade  assignment 
of  the  policy  without  consent  of  de- 
fendant, plain  tiffs  alleged  that  with 
defendant's  consent  the  policy  was  as- 
signed to  the  firm  of  L,  ft  Co.  The 
policy  offered  In  evidence  showed  that 
the  assignment  was  to  L.  indlyldually 
and  not  to  L.  ft  Co.  Held,  that  the 
court  erred  In  admitting  It,  the  var- 
iance being  material. — Niagara  Ins.  Co. 
v.   Lee  (Tex.)   II   8.  W.   1014. 

976.  An  allegation  that  an  Incor- 
porated Insurance  company  undertook 
and  promised  to  pay  the  plaintiff  ■ 
certain  sum  Is  sufficient  to  authorize 
evidence  showing  such  a  promise  made 
In  any  manner  which  could  bind  a 
corporation  which  can  only  act  through 
an  agent. — St.  Paul  Fire  ft  M.  Ins.  Co. 
v.   McGregor,   63  Tex.   399. 

977.  Under  Rev.  at.  1911,  Art.  4949, 
a  defense  of  fraud  and  misrepresenta- 
tions in  proofs  loss  held  unavailable, 
where  there  was  no  pleading  or  proof 
that  the  Insurer  had  been  misled,  or 
had  been  caused  thereby  to  waive  or 
lose  any  valid  defense  to  the  policy. — 
Fidelity-Phoenix  Fire  Ins.  Co.  v.  Sa- 
dau,  187  S.  W.  334. 

978.  In  an  action  on  an  Insurance 
policy  excepting  loss  by  fire  resulting 
from  certain  specified  causes,  where 
the  policy  Is  made  an  exhibit  to  the 
petition,    defendant    cannot    object    to 

evldeni 


and.  If  there  were  other  Insurance,  then 
to  three-fourths  of  the  loss,  and  pro- 
vided, also,  for  exemption  In  case,  of 
fire  occasioned  by  Invasion,  Insurrec- 
tion, etc.  In  the  description  of  the 
policy  In  the  petition,  there  was  no 
mention  of  the  provisions  above  refer- 
red to.  and  the  general  words  "stock 
of  goods"  were  used,  while  the  policy 
was  for  the  Insurance  of  a  "stock  of 
merchandise,"  consisting  of  certain 
goods  therein  enumerated.  Held,  that 
the  variance  was  not  such  as  to  have 
misled  the  Insurer  and  the  policy  was 
admissible  in  evidence. — Pelican  Ins. 
Co.  v.  Schwartz,  IB  8.  W.  874. 

980.  Where  a  petition  described  the 
property  Insured  and  burned  as  a  shin- 
gle-roof frame  building  and'  founda- 
tions, occupied  as  a  private  barn,  about 
400  feet  from  plaintiff's  residence, 
proof  showing  the  building  destroyed 
to  have  been  constructed  partly  of 
logs  and  partly  of  oak  and  pine  lum- 
ber, covered  with  a  board  roof,  and 
situated  about  219  feet  from  plaintiff's 
residence,  cossltuted  a  variance. — Un- 
derwriters' Fire  Ass'n  v.  Henry,  79  8. 
W.  1072. 

981.  In  an  action  on  a  policy  Insur- 
ing property  located  In  a  certain  build- 
ing, where  there  was  no  pleading  al- 
leging  mistake   In    the    terms   of    the 


.    It    ■ 


:    evi- 


iriai 


the    petition    : 


1  the  fire 


destruction  of  prop- 

a  different   building   than   the 

iribctl   In   the   policy,   and   that 

It    should.       defendant  knew  at  the   time   the  con- 


by  any  of  the  excepted  causes,  since 
under  the  pleadings  and  exhibit  de- 
fendant must  have  known  that  the  ac- 
tion was  based  on  the  policy,  and  that 
it  would  be  offered  In  evidence. — Phoe- 
nix  Ins.  Co.  v.  Boren,  18  S.  w.  484. 

879,  An  Insurance  policy,  on  which 
suit  had  been  brought,  limited  the  lia- 
bility of  the  insurer  to  three-fourths  of 
the    value   of   the   property   destroyed. 


_  .  ..t  the  ,.  . 
not  located  in  the  building  described 
therein,  and  ts  submit  the  questions 
of  mistake  and  fraud  raised  by  such 
evidence  to  the  Jury.— Aetna  Fire  Ins. 
Co.  v.  Brannon,  81  S.  W.  680. 

989.  Where,  in  an  action  on  a  fire 
policy,  plaintiff  alleged  an  agreement 
between  himself  and  insurer's  agent, 
whereby  a  requirement  of  the  policy 
as  to  an  inventory  was  waived  on  De- 
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Where  a  policy  excepts  lorn  resulting  from  certain  specified  causes 
and  it  is  made  an  exhibit  to  the  petition  the  insurer  cannot  object 
to  its  introduction  in  evidence  on  the  ground  of  variance  or  sur- 
prise. •"    In  a  case  where  a  petition  failed  to  set  up  the  coinsurance 


rem  tier  18,  1899.  evidence  tending  1 
Bliow  such  waiver  on  the  1st  of  Jar 
uury,  1900,  did  not  amount  to  a  vai 
~"    t    Ass'n    of    Philadelphia    - 


Masters 


i,  83  S.  W.  • 


an  ranee  policy,  the  only  lsaue  was 
whether  the  company  had  waived  th- 
rlfiht  to  Insist  upon  a  forfeiture,  the 
general  denial  pleaded  by  It  was  suf- 
ficient to  require  the  court  to  consider 
a  stipulation  In  the  policy  that  the 
company  should  not  be  held  to  have 
waived  any  provision  or  condition  by 
any  requirement,  act,  or  proceeding  re- 
lating to  an  examination  as  to  liability 
and  any  appraisement  of  the  property. 
— Germanla  Fire  Ins.  Co.  v.  McChrlsty, 
101  S.  W.  822.  Bee  38  Cent.  Dig.  In- 
surance. 1  1632. 

884.  Where  the  defense  that  the  In- 
sured was  not  the  sole  owner  of  the 
building  Is  not  pleaded,  the  trial  court 
may  properly  Ignore  It,  though  estab- 
lished by  the  evidence.  In  submitting 
the  issues  to  the  Jury. — American  Cent. 
Ine.  Co.  v.  Murphy.  61  B.  W.  968. 

MB.  A  policy  offered  in  evidence 
showed  the  number  to  be  300,011,  and 
contained  marginal  figures,  11.600,  cor- 
responding to  the  averments  In  a  peti- 
tion. A  copy  of  the  policy  attached  to 
the  petition,  and  referred  to  as  part 
of  it,  recited  the  amount.  11,600.  but 
appeared  to  be  numbered  300,001,  and 
contained  marginal  figures  1 1.0 00.  Held, 
that  the  variance  was  Immaterial. — 
Hanover  Fire  Ins.  Co.  v.  Shrader.  31 
S.  W.  1100.     11  Tex.  Civ.  App.  265. 

BBS,  Where  a  policy  of  Insurance 
provided  that  If  the  Interest  of  the  ap- 
plicant was  not  the  absolute  owner- 
ship. It  must  be  so  represented,  the 
defense  that  the  property  Insured  was 
community  property,  and  not  the  wife's 
separate  property,  as  represented,  must 
bo  pleaded,  and  is  not  covered  by  a 
plea  that  the  applicant  made  false  rep- 
resentations as  to  title. — German  Ins. 
Co.  v.  Hunter  (Tex.  Civ.  App.)  3!  S. 
W.  344. 

987.  Where  plaintiff  In  an  action  on 
a  fire  policy  pleaded  compliance  with 
conditions  precedent  relating  to  the 
furnishing  of  proofs  of  loss  required, 
and  the  evidence  showed  a  failure  to 
comply  with  all  such  conditions,  plain- 
tiff was  not  entitled  to  recover  on 
proof  of  a  waiver  thereof. — St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Hodge,  TO 
9.  W.  B74,  rehearing  denied  71  S.  W. 
SS6. 

BBS.  Proof  of  a  waiver  of  the  condl- 
jlltlons  precedent  to  an  action  on  a  tire 
policy  is  not  admissible  under  the  gen- 
eral   allegation    of    performance.      Re- 


hearing, 70  S.  W.  5T4,  denied.— St  Paul 
Fire  &  Marine  Ins.  Co.  v.  Hodge.  71  S. 
W.  386. 

989.  In  a  suit  on  a  policy  providing 
that  failure  to  make  proofs  of  loss 
shall  work  a  forfeiture,  defendant  must 
specially  set  up  such  provisions  In  Its 
answer,  and  allege  their  breach.  If  It 
wishes  to  avail  itself  of  such  defense, 
though  plaintiff  has  alleged  that  he 
furnished  said  proof,  and  has  made 
the  policy  an  exhibit. — Phoenix  Assur. 
Co.  of  London  v.  Deavenport  (Tex.  Civ. 
App.)  41  S,  W.  399,  16  Tex.  Civ.  App. 
283. 

990.  Where  the  insurer  seeks  to 
avoid  liability  by  reason  of  false  swear- 
ing of  the  Insured.  It  Is  not  necessary 
for  the  Insured  to  plead  that  the  false 
statement  was  unintentional,  to  enable 
him  to  introduce  evidence  to  that  ef- 
fect.— Phoenix  Ins.  Co.  v.  Swann,  41 
S     W.    619. 

991.  The  acceptance  of  proofs  of  loss 
without  objection  to  the  want  of  an  ap- 
praisal by  arbitrators,  and  the  fact 
that  the  Insurer  had  not  required  an 
arbitration  to  which  It  was  entitled, 
may  be  proved  under  allegations  that 
"satisfactory  proofs  of  loss  were  fur- 
nished." and  that  such  method  of  de- 
termining loss  was  "waived  and  dis- 
pensed with  by  defendant,  •  •  • 
and  defendant  utterly  failed  to  carry 
out  or  Insist  upon  the  carrying  out 
of  said  provision." — Virginia  Fire  & 
Marine  Ins.  Co.  v.  Cannon,  46  S.  W. 
945,  18  Tex.  Civ.  App.  688. 

998.  The  defense  Is  confined  to  the 
specific  matters  set  up  by  defendant, 
where  it  flies  an  admission  under  the 
rules  admitting  that  plain  tic  has  a 
good  cause  of  action  In  the  petition, 
except  so  far  as  It  may  be  defeated  by 
the  facts  of  the  answer  constituting 
a  good  defense,  which  may  be  estab- 
lished on  the  trial. — Phoenix  Assur.  Co. 
of  London  v.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  49  8.  W.  S71. 

049 — Presumptions  and  Harden  of 
I*roo f.  (Bos  38  Cent.  PIT-  Insurance, 
§§    1556,    1845-1968.) 

993.  In  an  action  on  a  policy  of  fire 
Insurance  which  exempts  the  company 
from  liability  for  Are  caused  by  a  hur- 
ricane, and  provides  that,  if  the  lneur- 


of  a 


i,  the  li 


shall  c 


■,  the 


Jury  should  be  Instructed  that  the 
burden  of  proof  la  on  the  plaintiff  to 
show  by  the  preponderance  Of  evidence 
that  the  Are  was  not  caused  by  hurri- 
cane, or  by  the  fall  of  the  building.— 
Pelican  Fire  Ins.  Co.  v.  Troy  Co-op 
Ass'n,    (Tex.)    13   S.  W.   980. 
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clauses  and  exemption  in  case  of  invasion  or  insurrection  and 
used  the  words  "stock  of  goods"  instead  of  "stock  of  merchan- 
dise" the  variance  could  not  have  misled  the  insurer  and  the 
policy  was  admissible  in  evidence."* 

Presumption  and  Borden  of  Proof. — In  general,  the  insured  need 
only  prove 'his  insurance  and  his  loss  under  it,  and  the  burden  is 
then  on  the  insurer  to  establish  its  defenses  as  alleged.100*  The 
insured,  to  make  out  a  prima  facie  case  need  not  negative  his  fail- 
ure to  comply  with  all  the  stipulations  of  the  policy.100'  The  bur- 
den is  on  the  insurer  to  prove  the  insured's  breach  of  conditions,"8 
over-valuation,9*"  that  the  fire  occurred  at  a  time  when  the  policy 
required  the  books  to  be  kept  in  the  safe,10"2  to  show  loss  by  theft 
under  a  clause  exempting  the  insurer  from  liability  for  such  loss,1001 
to  show  that  the  insured  caused  or  procured  the  destruction  of  the 
property.**'  1D0°  ***  There  is  no  presumption  that  the  owner  of  in- 
sured property  causes  the  property  to  be  burned  whenever  it  is 
lost  by  fire — in  fact  the  contrary  presumption  exists. 10M     The  in- 


BM.  Where,  In  an  action  on  a  Are 
Insurance  policy,  defendant,  to  secure 
the  right  to  open  and  close.  Hied  an 
admission,  under  a  rule  of  court,  that 
plaintiff  was  entitled  to  recover  unless 
defendant  established  one  or  more  of 
the  defenses  affirmatively  pleaded  by 
It.  one  of  which  was  a  breach  of  the 
contract,  the  burden  was  on  defendant 
to  establish  a  substantial  breach  by 
plaintiff.— Phoenix  Assur.  Co.  v.  Sten- 
son,  78  8.  W.  866,  34  Tex.  Civ.  App. 
471. 

MB.  Where  defendant,  in  an  action 
on  a  policy,  alleges  that  the  building 
insured  was  burned  through  the  agency 


1000.  In  an  action  on  a  policy,  the 
burden  was  on  Insurer  to  prove  that 
plaintiffs,  or  one  of  thetn.  caused  or 
procured  the  destruction  of  the  prop- 
erty.— Id. 

1001.  Under  a  Are  policy  exempting 
Insurer  from  liability  for  loss  caused 
by  theft,  the  burden  Is  on  Insurer  to 
show  loss  from  such  cause. — Milwau- 
kee Mechanics'  InB.  Co.  v.  Frosch,   130 


1000.    Where  an  I 
lollcy 


•  clat 


of  the  o 


e  It— Alar 


.   the 


i  Fire  ] 


]  him 


,  ts  a. 

»96.  In  an  action  on  a  fire  policy, 
the  defendant  was  bound  to  establish 
Its  defense  that  plaintiff  set  Are  to 
the  house  by  a  preponderance  of  the 
evidence,  but  not  beyond  a  reasonable 
doubt. — Mott  v.  Spring  Garden  Ins.  Co.. 
154  8.  W.  858.  See  28  Cent.  Dig.  In- 
surance,   If    1555-1645, 

987.  Tho  fact  that  the  insured  filed 
a  waiver  of  service  In  foreclosure  pro- 
ceedings was  not  proof  that  he  knew 
of  the  commencement  of  such  proceed- 
ings.— Philadelphia  Under  w  r  1 1  e  r  s' 
Agency  of  the  Fire  Ass'n  of  Philadel- 
phia v.  Neurenberg,  144  S.  W.  357.  See 
28  Cent.  Dig.  Insurance,  11  16S5-1645. 

We.  In  an  action  on  a  fire  policy, 
the  burden  was  on  the  Insurer  to 
prove  plaintiff's  breach  of  conditions. 
— Northern  Assur.  Co.  of  London  v.  Ap- 
plegate,  145  B.  W.  295. 

M9.  The  burden  of  proof  of  Insur- 
er's plea  of  overvaluation  is  on  it. — 
Delaware  Ins.  Co.  of  Philadelphia  v. 
Hill,  127  8.  W.  285.  Bee  28  Cent.  Dig. 
Insurance,  11  1565-1645. 


to  keep  hie  books  In  a  fireproof  safe  at 
night  and  at  all  times  when  the  house 
was  not  open  for  business,  the  burden 
was  on  the  Insurance  company,  claim- 
ing a  breach  of  such  clause,  to  show 
that  the  fire  occurred  at  a  time  when 
the  policy  required  the  books  to  be  kept 
In  the  safe.— First  Nat.  Bank  v.  Cle- 
land,  82  8.  W.  337.  38  Tex.  Civ.  App 
478. 

1003.  In  an  action  on  an  Insurance 
policy,  plaintiff,  to  make  out  a  prima 
facie  case,  need  not  negative  his  fail- 
ure to  comply  with  all  the  stipulations 
of  the  policy. — Phoenix  Assur.  Co.  of 
London,  England,  v.  Co  ft  man,  32  8.  W. 
810.     10  Tex.   Civ.  App.    (31. 

1004.  In  an  action  on  a  policy  of  Are 
Insurance,  plaintiff  need  only  prove 
his    Insurance    and    his    loss    under    It, 


and  t 


i  the 
defenses  as  alleged. — 
Sullivan  v,  ■Hartford  Fire  Ins.  Co.,  34 
S    W.   998. 

1006.  There  Is  no  presumption  that 
the  owner  of  Insured  property  burns 
or  causes  the  property  to  be  burned 
whenever  it  Is  lost  by  Are.  The  con- 
trary presumption  exists. — Dwyer  v. 
Continental  Ins.  Co.,  67  Tex.  181. 

.ooglc 
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surer  is  bound  to  establish  that  the  insured  set  fire  to  the  building 
by  a  preponderance  of  the  evidence,  but  not  beyond  a  reasonable 
doubt.9"  The  fact  that  an  ineured  filed  a  waiver  of  service  in 
foreclosure  proceedings  is  not  proof  that  he  knew  of  the  com- 
mencement of  such  proceedings. B*7  Under  the  statute,  where  the 
property  is  a  total  loss,  no  showing  or  proof  of  the  amount  of  the 
loss  i«  necessary.100*  Where  a  policy  provides  for  non-liability  for 
fire  caused  by  a  hurricane  and  that  the  insurance  shall  cease  if  the 
building  shall  fall  except  as  a  result  of  a  fire,  the  burden  of  proof 
is  on  the  insured  to  show  by  a  preponderance  of  the  evidence  that 
the  fire  was  not  caused  by  hurricane  or  by  the  fall  of  the  building.*** 
In  a  case  where  the  insurer  admitted  that  the  insured  was  entitled 
to  recover  unless  the  insurer  established  one  or  more  of  the  de- 
fenses pleaded,  one  of  which  was  a  breach  of  the  contract,  the 
burden  was  on  the  insurer  to  establish  a  substantial  breach  by  the 
insured.*** 

Admissibility  of  Evidence — (1)  In  General. — Evidence  that  an- 
other insurance  company  has  paid  its  policy  is  not  admissible.10" 
The  question  whether  the  insured  had  answered  truthfully  all 
questions  asked  him  by  the  agent  at  the  time  the  policy  was  writ- 
ten is  irrelevant  where  there  was  no  written  contract.10"  An  offer 
of  compromise,  referring  to  a  forfeiture  by  misrepresentations  and 
the  uncertainty  of  litigation  as  reasons  therefor,  is  not  admissible 


1006.  Under  Vernon's  SayLes'  Ann. 
Civ.  SL  1S14.  Art.  4B74.  where  the  in- 
sured   premise ■   are   a    total    loss,    no 


Ml—  a  J  ml  aalMUlT  of  ETidenoa.  (A) 
la  GYonwal.  CSm  08  Oant.  Dig.  In. 
annuo*  if  ISM,  1SSS,  167a,  1«83- 
1706.) 

1007.     Where  plaintiff,  suing  for  the 
Iobs  of  wheat  Insured  by  a  policy  pro- 
viding-  that   it   should   be   void   if   tin 
wlsi'Jil    whs    or    should    become    incu 
In-red    by    a   chattel    mortgage.  Hied 
unsworn   plea  that  there  waa   no  c 

cause   the  note  which   It   purported 
secure   had    nol    been    delivered   to    I 
morlHaKoc,    to    which    defendant    made 
no  exception.  It  was  not  error  to  allow 
plaintiff  to  Introduce  evidence  «howln< 


she  gave  a  mortgage.  She  testified  that 
she  sent  for  the  agent,  showed  him  the 
furniture,  and  told  him  she  wanted  an 
additional  (100  on  the  furniture  be- 
sides the  1000  she  waa  carrying;  that 
she  told  him  because  she  "had  bought 
this  new  furniture,  and  wanted  to  se- 
cure the  $100";  and  that  he  advised 
her  not  to  Insure  the  furniture,  and  to 
carry  only  the  1600.  Held  admissible 
to  show  that  the  "new  furniture"  waa 
not  intended  by  the  parties  to  be  In- 
cluded with  that  Insured. — Phoenix  Ins 
Co.  v.  Dunn,   11  S.  W.  108. 

100*.  Where,  on  a  sale  of  real  es- 
tate, the  vendor  assigned  an  Insurance 
policy  to  the  purchaser,  with  the  con- 
sent of  the  Insurance  company,  evl- 
of    the    previous    understanding 


and    i 
betwc 


the 


ialini 


company  i 
ilble,  in  a  sub- 
sequent action  by  the  purchaser  on  the 
policy,  to  show  what  property  was  In- 
tended   to    be    covered    thereby,    unless 


that  such  note 

had  not  been  delivered. 

the  vendee  knew  of  the  same  when  he 

Judgment    (Ci 

.    App.    1899)    54    S.    W. 

took     the    transfer.— Connecticut     Fire 

300,   affirmed. — 

Insurance  Co.   of  North 

Ins.  Co.  v.  Hllbrant.  ^3  8.  W.  558. 

America   v.    W 

cker.    56    S.    W.    740,    93 

1010.      The  question  whelheran  agent 

Tex.   390. 

of  an  Insurer  assented  to  the  insurance 

10M.     In    an 

action   on  a  policy   on 

of  property  while  in  a  particular  build- 

furniture,  pro\ 

ding  that   it   should   be 

ing    must    be    determined    from    what 

void    if    the    p 

he  said  and  did  in  the  negotiations,  and 

n  the  policy.  It  appear- 

not   from   any   uncommunlcated  Inten- 

e>l  that,   after 

Ihe   policy   waa   Issued. 

tions. — Aetna    Ins.   Co.    v.    Brannon,    69 

Injured  bought 

new  furniture,  on  which 

9.  W.  1057. 
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under  a  claim  of  waiver  of  a  failure  to  produce  an  inventory  and 
of  a  breach  of  an  iron-safe  clause."01*  (The  best  evidence  that  the 
house  burned  (criminally)  was  insured  is  the  policy  and  where  it 
could  not  be  produced,  testimony  that  it  was  insured  is  objection- 
able as  secondary.10")  A  letter  by  the  insured's  attorney  to  the 
insurer  saying  he  knows  no  reason  why  the  policy  should  not  be 
paid  in  full  is  not  objectionable  as  the  expression  of  a  legal  opin- 
ion.1011 

(2)  Policy  or  Other  Contract. — The  holder  of  a  policy,  claiming 
it  under  written  transfers  indorsed  thereon,  who  makes  such  policy 
and  transfers  an  exhibit  in  the  petition,  may  read  the  same  in  evi- 
dence without  proof  when  the  genuineness  of  the  transfers  is  not 
denied  under  oath.1041  A  clause  attached  to  a  policy  and  mentioned 
therein  is  admissible  in  evidence.10*0  Evidence  that  an  applicant 
for  a  policy  had  not  received  prior  to  a  loss,  any  notice  of  the  can- 
cellation of  his  policy  is  not  admissible.1041  Where  the  insurer 
claims  that  a  policy  has  been  canceled  by  mutual  consent  in  a  con- 
versation between  its  agent  and  the  insured,  the  latter 's  explana- 
tion that  he  understood  the  policy  was  void  only  during  certain 
foreclosure  proceedings  is  admissible  where  the  conversation  was 
somewhat  ambiguous.10"  The  undisclosed  intention  of  the  insurer's 
general  agent  when  the  contract  was  made  is  not  admissible  under 
an  issue  whether  the  policy  became  effective  before  approval  by, 
such  agent.101* 

(a)  Ag  to  Fraud  and  Misrepresentations. — Conversations  which 
are  the  basis  of  renewal  policies  arc  admissible  on  the  issue  of 
misrepresentations  and  concealment,  although  held  years  before 
the  issuance  of  the  policy.""* 

(3)  As  to  a  Transfer  of  Policy. — A  statement  by  an  insured 

1011.     In  an  action  on  an  Insurance  companies  was  not  given  part  of  the 

policy,    a   letter    written    by    plaintiff's  ,  Insurance    was    properly    excluded,    us 

attorney    to    the    defendant    company.  the  defendants  liability  was   not  made 

saying    he    knows    no    reason    why    the  to  depend  on  the  contract  between  the 

policy  should  not  be  paid  In  full.  Is  not  agents. — Blake      v.      Hamburg- Bremen 

objectionable    In    evidence    as    the    es-  Fire  Ins.  Co.   (Ton.  Sup.)    2  S.  W.   368. 


■slon  of  a  legal  opinion. 
Co.  v.  Fitie,  78  S.  W.  370.  84  Tex.  ■ 
App.   214. 

1018.     The  letter  constituting  on< 
a  aeries  of  four  bearing  on  the  trt 
:    objectionable    aa 


1014.    An  offer  of  compromise  of  a 
Insurance    claim,    referring    to    a    foi 

other    undisclosed    defense,    and    suf 
y  of  litigvit 


levant  or  Immaterial.— Aetna  Ins.  Co.       tE£*^j£!L  ^^I?™1*";  'JL"2  "iS"." 

Fltze,  T8  S.  W.  370.  34  Tax.  Civ.  App. 


Hi."     '  "  "'  "    "'"'  ""  *"**"  *"*   "4*v'       failure  to  produce  an  Inventory,  and 


with    whom   plain- 


~u.      4.,B   Melll    „„„    W(I(J,„   „laj[1.  „        .  ,   ^   the   iron-safe   clause.— Con- 
attempted    to    effect    additional    In.  "rent„al    £"■  S^t^ET ^E    "    ?' 
suranee  being  a  aubagent  of  defendant  JZ-.lk  leS«f   2S   Cent"   Die'   In!»ur»-"«. 
acting  under  another  agent  at  the  saW  "  lc"-lb"- 

place,  and  there  being  an  agreement  be-  1016.  Testimony  that  mortgagee,  an 
tween  the  agent  and  aubagent  that  Insurance  company,  Issued  a  policy  and 
such  additional  insurance,  when  ap-  sent  a  bill  for  the  premium  held  com- 
piled for,  should  be  divided  among  de-  petent  to  show  agreement  by  It  to  at- 
fendant  and  two  other  companies,  for  tend  to  the  insurance  on  premises  cov- 
whlch  the  principal  agent  was  also  ered  by  another  deed  of  trust  executed 
acting,  evidence  offered  by  plaintiff  at  the  same  time.— Commonwealth  Fire 
tending  to  show  why  one  of  the  other  Ins.  Co.  v.  Ohenchaln.  151  S.  W.  *11. 
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over  a  telephone  to  some  one  at  the  agent's  office  that  there  had 
been  a  transfer  of  a  policy  and  that  the  agent  would  agree  thereto 
is  not  hearsay  but  is  a  part  of  the  res  gestae."1* 

(4)  What  Property  Included. — Where  a  vendor  of  real  estate 
assigned  the  policy  to  the  vendee,  with  the  consent  of  the  insurer, 
evidence  of  the  previous  understanding  and  course  of  dealing  be- 
tween the  insurer  and  vendor  is  not  admissible  in  a  subsequent 
action  by  the  vendee  on  the  policy,  to  show  what  property  waa  in- 
tended to  be  covered,  unless  the  vendee  knew  of  the  same  when  he 
took  the  transfer.100'  (For  evidence  tending  to  show  that  certain 
"new  furniture"  was  not  intended  to  be  covered  with  the  furni-. 
ture  already  insured,  see  Ann.  1008.) 

(fi)  As  to  Additional  Insurance. — Evidence  that  the  insured  noti- 
fied the  insurer,  before  issuance,  of  his  intention  to  take  out  other 
insurance,  is  inadmissible  as  varying  a  written  contract,  where 
the  latter  stipulates  against  other  insurance.10*1  Parol  evidence  to 
show  the  execution  but  not  the  contents  of  other  policies  is  admia- 
sible.1*2*  An  admission  by  the  insured  that  he  had  obtained  other 
insurance  is  competent  as  original  evidence.10"  Where  the  insurer 
claimed  other  insurance  the  admission  in  evidence  of  the  insured's 
affidavit  appended  to  his  proof  of  loss  to  another  insurance  com- 
pany is  proper.1*88     (For  evidence  tending  to  show  why  certain 


by    Insured,    after 


1016.  Sts 
calling  offlti 
telephone  and  Informing  some  one 
there  of  a  transfer  of  the  policy,  that 
the  policy  was  transferred,  and  that 
the  agent  would  agree  thereto,  held 
not  hearsay,  but  a  part  of  the  res 
gestae. — Northern  Assur.  Co.,  Limited, 
of  London  v.  Mferrlson,  152  S.  W.  411. 

1017.  Testimony  by  Insured  as  to 
the  purpose  for  which  a  room  Inside  of 
another  was  built  held  admissible  be- 
ing a  statement  of  fact.— Hanover  Fire 
Ids.  Co.  of  New  York  v.  Huff,  1TE  3. 
W.  485. 

1018.  It  Is  not  competent  to  Im- 
peach a  witness  by  proving  that  he  has 
been  Indicted  for  a  felony  or  other 
crime,  but  the  Inquiry  should  be  con- 
fined to  proof  of  general  reputation  for 
truth.— Western  Assur.  Co.  v.  Hlllyer- 
Deutsch-Jarratt  Co.,  1ST  8.  W.  816. 

1019.  In  an  action  on  policy  on  stock 
of  lumber  which  Insurer  claimed  to  be 
void  for  want  of  inventory  required 
by  policy,  evidence  that  before  Us  is- 
suance Insurer's  agent  told  insured 
what  Inventory  should  contain,  that  he 
followed  such  Instruction,  and  that  his 
Inventory  was  approved  by  agent  held 
admissible.-— Camden  Fire  Ins.  Co.  v. 
Yarborough,   182  S.  W.   66, 

1080,  Where  defendant  pleaded 
avoidance  of  the  policy  sued  on  by 
breach  of  a  provision  against  Other  In- 
surance, parol  evidence  to  show  the 
execution,  but  not  the  contents  of  such 
other   policies,    was   admissible. — Plifl- 


W.  899. 

1001.  An  admission  by  plaintiff  that 
he  had  obtained  other  insurance  con- 
rary  to  a  provision  in  the  policy  sued 

,  was  competent  as  original  evidence. 

-Philadelphia  Underwriters  Agency  of 

Ire   Ass'n   of   Philadelphia,  v.  Brown, 

il    S.   W.    899. 

1009.  Where,  in  an  action  on  a  fire 
lOlicy,  a  woman  with  whom  plaintiff 
us  cohabiting  has  testified  for  plain- 
iff,  defendant  may  question  her  as  to 
elatlona  with  him  and  as  to  her 
ns  for  going  under  an  assumed 
name. — McCarty  v.  Hartford  Fire  In*. 
Co..  75  S.  W.  931. 

1003.  The  best  evidence  that  the 
house  burned  was  Insured  Is  the  pol- 

y,  and.  It  not  appearing  that  It  could 

>t  be  produced,  testimony  that  It  was 

sured  Is  objectionable  as  secondary. 

-Crowder  v.  Slate.  177  S.  W.  501. 

1024;      Evidence  that  other  insurance 

>llcies  require  "itemized  Inventories" 
not    admissible    to    prove   that    the 

rm  "inventory."  standing  without 
qualification  in  a  policy  In  suit,  meant 
only  a  summary  of  an  inventory. — 
Roberts,  Willis  ft  Taylor  Co.  v.  Sun 
Mut.  Ins.  Co.,  48  S.  W.  559.  19  Tex. 
Civ.  App.  338. 

1035.  Insurer  pleaded  as  a  defense 
action  on  a  policy  that  F.  claim- 
ed to  own  and  had  Insured  the  same 
property  in  another  company,  and  of- 


red    . 


rtdanc 


that   the   property   la- 
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companies  were  not  given  part  of  insurance  according  to  the  agree- 
ment not  being  admissible  because  the  insurer's  liability  did  not 
depend  on  the  agent's  contracts,  see  Ann.  1013.) 

(6)  Interest  or  Title  of  Insured.— General  reputation  as  to  the 
ownership  of  property  is  admissible  on  the  issue  of  waiver  of  mis- 
representations in  relation  thereto  to  prove  the  knowledge  of  the 
agent  issuing  the  policy.10"  I0"  "Where  the  insurer  alleges  that 
the  insured  did  not  own  the  land  on  which  the  insured  property 
was  situated  and  that  he  had  falsely  stated  that  he  was  the  owner, 
a  witness  may  testify  that,  before  he  prepared  the  proofs  of  loss 
the  insured  had  told  him  that  he  did  not  own  the  land.10"  Evidence 
that  an  insured  telephoned  the  office  of  the  insurer's  agent  and  told 
him  of  the  transfer  of  the  property  is  competent,  even  though  the 
witness  did  not  know  to  whom  the  insured  was  talking.10*8  An 
answer  in  another  action  by  one  not  a  party  to  the  action  on  trial, 
not  verified,  and  no  connection  as  to  parties  being  shown,  is  not 
admissible  on  behalf  of  the  insurer  to  prove  a  transfer  of  the  prop- 
erty insured."1"  Evidence  that  the  insured  built  a  house  on  land 
exchanged  for  another  tract,  before  the  deeds  had  been  exchanged 


sured  by  both  policies  was  the  same. 
Held,  that  the  admission  In  rebuttal 
of  F"s  affidavit  appended  to  her  proof 
of  loss  to  the  other  Insurance  company, 
was  proper. — Fire  Ass'n  of  Philadel- 
phia v.   McHenney.   64   S.  W.    1063. 

1086.  Where,  In  an  action  on  a  Are 
policy,  a  woman  with  whom  plaintiff 
was  cohabiting;  has  testified  for  plain- 
tiff, the  defendant  may  question  him 
bb  to  his  relations  with  her.— McCarty 
v.  Hartford  Fire  Ins.  Co.,  76  9.  W.  B34. 

1087.  A  deposition  which  had  been 
quashed  was  not  admissible  in  evidence, 
at  the  Instance  of  the  party  procuring 
Its  suppression,  to  Impeach  the  testi- 
mony of  the  witness  as  contained  In 
depositions  subsequently  taken,  where 
no  foundation  had  been  laid  by  asking 
the  witness  whether  he  had  not  said 
or  done  the  things  specified  In  the  dep- 
osition, and  as  opportunity  afforded 
him  to  explain. — Joy  v.  Liverpool,  Lon- 
don &  Globe   Ins.  Co.,   74   S.  W.   823. 

1028.  Where,  In  an  action  on  a  fire 
policy  on  property,  a  woman  with 
whom  plaintiff  was  cohabiting,  and 
who  owned  the  property,  had  stated 
that  the  plaintiff  was  the  exclusive 
owner.  It  was  proper  to  show  thai 
shortly  after  the  Are  she  told  a  third 
person  that  If  the  company  would  not 
prosecute  her  for  arson  she  would 
give  up  the  policy,  and  that  plaintiff 
had  nothing  to  do  with  It,  as  every- 
thing belonged  to  her. — MeCarty  v. 
Hartford   Fire   Ins.  Co.,    76    S.   W.    934. 

10S9.  Where  the  defendant  had  In- 
troduced portions  of  a  statement  made 
by  plaintiff  on  a  certain  occasion,  the 
court  properly  permitted  plaintiff  to 
introduce  other  portions  thereof,  under 


the  rule  that,  when  a  portion  of  a  con- 
versation Is  admitted,  so  much  of  the 
remainder  as  Is  essential  to  a  proper 
explanation  of  the  part  which  has  been 
offered  Is  also  admissible. — Hartford 
Fire  Ins.  Co.  v.  Dorroh,  131  8.  W.  466. 
1031.     In  an  action  on  a  policy  stipu- 


lating    against     __ 

dence  that  insured  notified  Insurer 
fore  issuance,  of  Intention  to'take 
other    Insurance,    Is    Inadmissible 


irylns 


vrltt. 


evi- 


mt 


Co.  V.  Prather,  82  S.  W.  89,  25  Tex. 

1032.  A  policy  of  Insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  be  maintained  be- 
tween the  lumber  and  any  woodwork- 
ing establishment.  Such  policy  was 
afterwards  canceled,  and  Insurance 
taken  on  a  planing  mill,  which  was 
erected  within  128  feet  of  the 
lumber.  When  the  change  in  In- 
surance was  effected,  the  manager  of 
the  mill  stated  that  he  told  the  agent 
he  was  contemplating  reinsuring  the 
lumber,  and  the  agent  stepped  the  dis- 
tance between  the  lumber  and  the  mill 
and  stated  that,  as  the  lumber  was 
then  situated  the  rate  would  be  21%. 
but  that  with  a  200-foot  clear  space 
he  would  give  a  1  per  cent  rate.  After- 
wards a  policy  was  issued  on  the  lum- 
ilnlng  a  200-' 


foot 


and    - 


retained  by  assured  without 
reading.  Held,  that  such  statement 
of  the  manager  was  Inadmissible  to 
contradict  the  terms  of  the  written 
contract  of  Insurance. — Keller  v.  Liver- 
pool &  I..  &  G.  Ins.  Co.,  66  S.  W.  696, 
27   Tex.    Clv.    App.    102. 
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is  not  inadmissible  where  the  insured  received  his  deed  before  the 
trial  and  the  equitable  title  thereby  ripened  into  a  legal  one.104' 

(7)  As  to  Incumbrances. — Evidence  of  payments  on  a  mortgage, 
made  after  the  loss  occurred  and  before  the  trial  is  admissible  un- 
der proper  pleadings  where  one  of  the  plaintiffs  has  no  interest  in 
the  policy  except  as  mortgagee.10"  The  testimony  that  the  mort- 
gagee, an  insurance  company,  issued  a  policy  and  sent  a  bill  for  the 
premium  is  competent  to  show  agreement  by  it  to  attend  to  the 
insurance  on  premises  covered  by  another  deed  of  trust  executed  at 
the  same  time.101"  Where  an  insured  filed  an  unsworn  plea  that 
there  was  no  consideration  for  a  mortgage  on  certain  personal 
property  because  the  note  it  purported  to  secure  had  not  been 
delivered,  to  which  the  insurer  made  no  exception,  the  insured  may 
introduce  evidence  showing  that  such  note  had  not  been  de- 
livered.,0OT 


the  mortgage,  made 
After  the  loss  occurred,  and  before 
the  trial,  was  admissible  under  proper 
pleadings.— Alamo  Fire  Ins.  Co.  v. 
Davis.    SO    8.    W.    SOI. 

1034.  Evidence  that  another  Insur- 
ance company  had  paid  Its  policy  held 
Inadmissible. — Gtlen  Falls  Ins.  Co.  of 
Glen  Falls,  N.  T.,  v.  Melott.  174  S.  W. 

10W.  A  statement  by  plaintiff's 
agent,  not  having-  been  made  In  the 
presence  of  plaintiff,  was  hearsay  aa 
to  defendant. — Camden  Fire  Ins.  Aae'n 
of  Camden,  N.  J.,  v.  Puett,  164  S.  W. 
418. 

1035.  In  an  action  on  a  Are  policy, 
evidence  of  a  telephone  request  upon 
the  agent  of  the  Insurer  to  change 
the  location  Of  the  policy  held  admis- 
sible.—Delaware  Ins.  Co.  v.  Wallace, 
160  8.   W.   1130. 

1030*.  Where  the  defense  was  that 
the  lose  on  a  tornado  policy  was  oc- 
casioned by  hall  and  not  by  wind,  evi- 
dence of  the  Bur  rounding  circumstances 
held  insufficient  to  render  admissible 
testimony  of  the  weather  observer  that 
six  months  prior  to  the  storm  causing 
tbe  loss  there  had  been  a  windstorm 
of  equal  velocity— Fidelity  Phenlx 
Fire  Ins.  Co.  Of  New  York  v.  Abilene 
Dry   Goods    Co.,    IBB    S.   W.    172. 

1037.  Where  there  was  no  written 
application  for  a  fire  policy,  a  ques- 
tion whether  Insured  answered  truth- 
fully all  questions  asked  him  by  the 
Insurer's  local  agent  at  the  time  the 
policy  was  written  was  irrelevant. — 
Mecca  Fire  Ins.  Co.  of  Waco  v.  Moore, 
128  S.  W.   441. 

1037a.  In  action  on  Indemnity  policy 
conversations  years  before  the  date  of 
the  policy  which  were  the  basis  of  the 
renewal  policies,  held  admissible  on 
the  Issue  of  misrepresentation  and  con- 


sul—(B)    Potior    <"    OtI 

(See  S3  Cant.  Ms-,  Insnranoe,  {}  1B73-- 
1B7S.) 


Under  an  Issue  whether  a  Are 
policy  was  Intended  to  be- 
come effective  before  approval  by  the 
Insurer's  genera]  agents,  the  undis- 
closed Intention  of  the  Insurer's  gen- 
eral agent  when  making  the  contract 
Is  Inadmissible.— Fire  Ass'n  of  Phila- 
delphia v.  Powell.  188  S.  W.  47. 

1039.  Where  defendant  (Ire  insur- 
ance company  claimed  that  a  policy 
had  been  canceled  by  mutual  consent 
In  a  conversation  between  Its  agent 
and  assured,  the  assured'a  explanation 
that  he  understood  the  policy  was  void 
only  during  certain  foreclosure  pro- 
ceedings la  admissible  where  the  con- 
versation was  somewhat  ambiguous. — 
Falls  Ins.  Co.   v.  Walker,   187   S. 


W.  1038. 


mission  In  evldence.- 
Ins.  Co.  v.  Post,  62  S. 
Civ.  App.  428. 


1041.     Evlden 
policy  ha 


n  applicant  for 


ecelved,  i 


rior  to 


if  the  cancellation 
of  his  policy  held  Inadmissible. — Jef- 
ferson Fire  Ins.  Co.  of  Philadelphia  v. 
Greenwood,  141  8.  W.  310.  See  £8  Cent. 
Dig.  Insurance.  II  1873-1676. 

1043.  Holder  of  policy  of  Insurance, 
claiming  It  under  written  transfer  In- 
dorsed thereon  and  who  sues  on  same, 
making  the  policy  and  transfers  an 
exhibit  in  the  petition,  may  read  the 
same  In  evidence  without  proof  when 
the  defendant  has  not  denied  the  gen- 
uineness of  the  transfers  under  oath. 
—Crescent  Ins.  Co.  v.  Camp  et  al.,  64 
Tex.  821. 
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(8)  As  to  Inventories. — Evidence  that  other  policies  require 
itemized  inventories  is  not  admissible  to  prove  that  the  term  in- 
ventory standing  without  qualification  in  a  policy,  meant  only  a 
summary  of  an  inventory."'**  Evidence  that  the  insured  followed 
the  agent's  instruction  in  the  manner  of  making  up  his  inventory 
is  admissible.101' 

(9)  Miscellaneous. — The  question  whether  an  agent  consented 
to  the  insurance  of  property  while  in  a  particular  building  is  de- 
termined from  what  he  said  and  did  in  the  negotiations  and  not 
from  any  uncommunicated  intentions.1*10  Evidence  of  a  telephone 
request  upon  the  agent  of  an  insurer  to  change  the  location  of  a 
policy  is  admissible.10'*  An  insurer  may  question  the  plaintiff  as 
to  his  relations  with  a  woman  with  whom  he  had  been  cohabiting 
and  who  had  testified  for  him.1*1*  '***  "Where  such  a  woman,  who 
owned  the  insured  property,  had  stated  that  the  plaintiff  was  the 
exclusive  owner,  it  was  proper  to  show  that  shortly  after  the  fire 
she  told  a  third  person  that  if  the  company  would  not  prosecute 
her  for  arson  she  would  give  up  the  policy,  and  that  the  plaintiff 
had  nothing  to  do  with  it  as  everything  belonged  to  her.10**  (For 
statement  of  a  manager  of  a  mill  inadmissible  to  contradict  the 
terms  of  a  written  contract  of  insurance  as  to  a  clear-space  clause, 


863— (O)  mtarast  or  Tltla  of  maurad. 
(**•  as  Oant.  Dl*.  InnniiM,  55167a, 
1ST*.) 

1043.  General  reputation  as  to  the 
ownership  of  property  Is  admissible  on 
the  Issue  of  waiver  of  misrepresenta- 
tions In  relation  thereto,  to  prove  the 
knowledge  of  the  agent  Issuing  the. 
policy. — Continental  Ins.  Co.  v.  Cum-' 
mlags,  96  3.  W.  48. 

1044.  Evidence  of  the  general  reput- 
ation Id  the  community  that  certain 
property  was  partnership  property  is 
admissible  on  the  issue  as  to  the 
knowledge  of  an  Insurance  agent  of 
that  fact  at  the  time  of  Issuing  a  pol  . 
ley  to  one  partner.  (Civ.  App.  190S) 
Continental  Fire  Ins.  Co.  v.  Cummlngs, 
78  S.  W.  378,  Judgment  reversed  Con- 
tinental Ins.  Co.  v.  same  (1904).  81 
S-  W.   706,   88  Tex.   US. 

1046.     In  action  on  assigned  policy, 
a  that  insured  telephoned  office 


■f  Inst 


told  s 


s  transfer  held  competent. 
though  the  witness  did  not  know  to 
whom  Insured  was  talking. — Northern 
Aasur.  Co.,  Limited,  of  London  v.  Mor- 


rison,   182    ! 


.    411. 


n  on  a  policy  of 
Insurance,  the  company  offered  in  evi- 
dence an  answer  Died  in  another  ac- 
tion by  one  not  a  party  to  the  action 
on  trial,  and  not  verified  by  such 
a  party,  or  one  shown  to  be  acting 
In  the  matter  as  the  agent  of,  or 
answering    on    information    furnished 


by,  such  party.  Held,  that  the  answer 
Is  not  admissible  to  prove  a  transfer 
of  the  property  insured,  or  that  it 
had  been  used  for  purposes  of  prosti- 
tution.— London  *  L.  Fire  Ins.  Co.  v. 
Sehwulst,  48  S.  W.  89. 

1047.  Plaintiff  testified,  on  an  Issue 
of  title,  that  he  acquired  the  land  on 
which  the  houaa  was  built  from  G.,  by 
exchanging  for  it  a  lot,  and  that  Im- 
mediately after  the  exchange,  and  be- 
fore the  deeds  were  executed,  each 
Went  into  possession  of  the  property 
received  by  him  in  such  exchange,  and 
Improved  the  same,  plaintiff  construct- 
ing the  house  Insured.  Held,  that  such 
evidence  was  not  Inadmissible  because 
G.  made  plaintiff  a  deed  before  the 
trial,  and  the  equitable  title  thereby 
ripened  into  a  legal  one — Fire  Asa'n  of 
Philadelphia  v.  Jonea  (Tex.  Civ.  App.) 
40  S.  W.  44. 

1048.  Where  insurer  alleged  that 
assured  did  not  own  the  land  on  which 
the  granary  insured  by  It  was  erected, 
and  that  he  had  willfully  and  falsely 
sworn  that  he  was  the  owner  of  such 
granary.  It  was  not  error  to  allow  a 
witness  to  testify  that,  before  he  pre- 
pared the  proofs  of  the  loss,  assured 
had  told  him  that  he  did  not  own  the 
land,  since  such  testimony  tended  to 
show  that  assured's  statements  were 
not  willful  or  false,  though  he  was  not 
the  owner  of  the  granary  as  a  matter 
of  law.  Judgment  (Civ.  App.  1899)  64 
S.  W.  800.  affirmed. — Insurance  Co.  of 
North  America  v.  Wicker,  BE  8.  W.  740, 
93  Tex.   380. 
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see  Ann.  1032.)  (For  evidence  held  insufficient  in  an  action  on  a 
tornado  policy  to  render  admissible  testimony  of  a  weather  ob- 
server, see  Ann.  1036a.) 

(10)  Loss  or  Damage  to  Property,  and  Cause  Thereof — (a)  Ar- 
son.— On  the  issue  of  arson  involving  as  it  does  moral  turpitude 
and  criminal  intent,  every  circumstance  tending  to  prove  the  guilt 
of  the  party  charged  is  admissible  in  evidence.10"  Evidence  which 
would  he  admissible  against  an'  insured  is  admissible  against  bis 
assignee  in  an  action  on  the  policy.10"  Every  circumstance  which 
throws  light  on  the  motives  of  the  insured  is  admissible  where  the 
insurer  charges  arson,  as  by  illustrating  motive,  over-insurance  on 
property,  proof  of  loss  in  excess  of  that  actually  sustained,  assign- 
ment of  policy  in  an  unusual  way  or  for  an  improper  purpose,  dis- 
position of  goods  just  before  burning.104*  Declarations  of  by-stand- 
ers  who  have  no  interest  in  the  matter  are  not  admissible.10*0  Evi- 
dence that  the  insured  on  his  trial  for  setting  the  tire  did  not  at- 
tempt to  explain  its  origin  is  not  admissible  in  a  suit  on  the  pol- 
icy.100* The  existence  of  a  mortgage  is  admissible  to  show  mo- 
tive. ,0"  That  the  insured  was  at  the  time  of  loss  in  the  last  stages 
of  consumption  is  admissible. WH  That  the  insured,  by  his  strange 
conduct,  impressed  the  community  with  the  belief  that  he  would 
set  fire  to  the  town  is  not  admissible.1001     Neither  is  the  evidence 


858 — (S)  uu  or  Duuf*  to  froyrty, 
and  OHM  naitof.  (S*»  9.8  Cent. 
Uf.  lunnuii*,   §5   1889,  IBM,  1694.) 


1049.     WHei 

■e       defendant 

company 

■n,      every      circumstance 

which   throws 

light  on  the  n 

lotives  of 

insured   is  admissible,   as  by 

lllust  rat- 

erty,    proof   o; 

'   loss  In  excess   of  that 

actually  susta 

dried,  asslgnmei 

it  of  pol- 

icy    i 

proper  purpose,  disposition  of  goods 
just  before  burning,  etc  Declarations 
of  by-standere  who  had  Do  Interest  In 
the  matter,  are  not  admissible.— Dwyer 
v.  Continental  Ins.  Co..  03  Tex.  364. 

1060.  Where.  In  an  action  on  a  fire 
policy,  the  defense  was  that  Insured 
had  set  the  Are,  it  was  not  error  to  ad- 
mit evidence  as  to  tires  caused  by  an 
arc  lamp  In  the  Insured  premises  pre- 
vious, to  the  destruction  thereof. — Phoe- 
nix Assur.  Co.  v.  Stenson.  63  S.  W.  642. 

1061.  Testimony  that  the  Insurer 
had  employed  detectives  and  prosecuted 
the  Insured  criminally  for  arson,  was 
admissible.  Inasmuch  as.  his  case 
against  the  Insurer  depending  upon  his 

surance  company  sought  to  fasten  on 
would  Justify  a  theory 


that 


their 


might 


1002.  Where,  In  an  action  on  a  pol- 
icy, It  was  charged  that  the  Insured 
had   set   (Ire   to   his   property.   It   may 


be  shown  that  the  insured  was  at  the 
time  In  the  last  stages  of  consump- 
tion.—Orient  Ins.  Co.  v.  Moffatt  (Tex. 
Civ.   App.)    39    S.   W.    1013. 

1063.  Evidence  that  the  Insured,  by 
tils  strange  conduct.  Impressed  the 
community  with  the  belief  that  he 
would  set  (Ire  to  the  town,  was  Inad- 
missible.— Phoenix  Ins.  Co.  v.  Padgltt, 
42  S.  W.  800. 

1054.  Where  the  defense  is  that 
plaintiff  set  Are  to  the  property,  evi- 
dence that  on  his  trial  for  setting  such 
fire  he  did  not  attempt  to  explain  its 
origin  Is  Inadmissible. — Orient  Ins.  Co. 
v.  MoDTatt.   39   B.  W.   1013. 

1055.  In  an  action  on  a  Are  insur- 
ance policy,  where  defendant  claims 
that  plaintiff  set  fire  to  the  Insured 
premises,  a  witness  may  testify  that 
plaintiff  asked  him  to  set  tire  to  a 
building  In  which  plaintiff  had  no  In- 
terest; another  witness  testifying 
that  plaintiff  first  asked  him  to  set 
nre  to  such  building,  and  then  asked 
him  to  set  nre  to  the  Insured  premises. 
Kelley-Qoodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.  (Tex.  Civ.  App.)  28  S.  W.  1027. 

lOSS.  A  prohibition  in  a  Ore  Insur- 
ance policy  of  the  use  of  gasoline,  any 
custom  "of  trade  or  manufacture"  to 
the  contrary  notwithstanding,  does  not 
preclude  proof  of  a  custom  of  using 
gasoline  for  domestic  purposes  to  ex- 
plain or  avoid  the  prohibition.— Ameri- 
can Cent.  Ins.  Co.  v.  Green,  41  S.  W. 
74.  16  Tex.  Civ.   App.   ESI. 
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that  other  sufferers  by  the  fire  in  the  same  block  were  not  ade- 
quately insured  admissible.10"  Evidence  that  a  certain  person 
feared  the  insured  and  appealed  to  the  officers  for  protection,  and 
believed  he  would  burn  the  block  is  inadmissible.1060  That  the  in- 
surer had  the  insured  discharged  from  various  positions  of  em- 
ployment is  irrelevant. l0"  The  transfer  of  a  policy  after  loss  is 
not  evidence  that  the  fire  was  started  by  the  insured.1081  Evidence 
that  the  insured  objected  to  the  local  authorities  investigating  the 
fire  is  admissible.1008  Evidence  of  the  value  of  the  lot  alone  is 
admissible  to  show  that  the  insured  considered  the  house  of  little 
value — where  such  insured  had  testified  to  the  value  of  the  whole 
property.10""  Where  the  insurer  claimed  that  the  insured  had  hired 
a  person  to  burn  the  house,  evidence  that  no  one  had  been  indicted 
for  the  offense  is  not  admissible.10*8  Testimony  that  the  insurer 
had  employed  detectives  and  prosecuted  the  insured  criminally  for 
arson,  is  admissible.10"1  A  witness  may  testify  that  the  insured 
asked  him  to  set  fire  to  a  building  in  which  such  insured  had  no 
interest ;  another  witness  testifying  that  the  insured  first  asked  him 
to  set  fire  to  such  building  and  then  asked  him  to  set  fire  to  the 
insured  premises.1011'  Letters  written  by  an  assured  to  his  co-con- 
spirator, after  he  knew  the  crime  was  known  showing  an  anxiety 
that  the  conspirator  should  secretly  leave  his  employment  and'  come 
to  the  home  of  the  insured  and  offering  him  a  position,  are  admis- 
sible.10"*   Where  the  defense  is  that  the  insured  set  the  fire,  evidence 


1067.  Where  the  evidence  tended  to 
show  that  loss  under  a  flre  policy  was 
occasioned,  by  incendiarism,  evidence 
an  to  the  existence  of  a  mortgage  on 
the  property  was  admissible  as  tending 
to  shcii*  a  motive.— Philadelphia  Un- 
der writers  Agency  of  Fire  Ass'n  ot 
Philadelphia  v.  Brown.  151  S.  W.  898. 
See  28  Cent.  Dig.  Insurance,  I  1878. 

1068.  In  an  action  on  a  policy,  where 
defendant  claimed  that  plaintiff  had 
hired  a  person  to  burn  the  Insured 
honse,  evidence  that  no  one  had  been 
Indicted  for  burning  the  house  was 
not  admissible.— Liverpool  &  L.  &  G. 
Ins,  Co.  v.  Joy,  82  S.  W.  646,  28  Tex. 
Civ.  App.  613.  Rehearing  denied  Lon- 
don &  L.  &  O.  Ins.  Co.  v.  Same.  84  S. 
W.  786. 

1060.  Evidence  that  other  sufferers 
by  the  flre  In  the  same  block  were  not 
adequately  Insured  was  inadmissible. 
— Phoenix  Ins.  Co.  v.  Padgltt.  42  S, 
W.    800. 

1000.  Evidence  that  a  certain  person 
feared  the  Insured,  and  appealed  to  the 
officers  for  protection,  and  believed  he 
would  burn  the  block,  was  Inadmissible. 
—Phoenix  Ins.  Co.  v.  Padgltt,  42  s. 
W.   800. 

loei.  The  transfer  of  a  flre  policy 
after  loss  is  not  evidence  that  the  flre 
was  started  by  the  Insured. — Northern 
Asaiir.  Co.  v.  Samuels  (Tex.  Civ.  App.) 
33  8.  W.  230,  11  Tex.  Civ.  App.  417. 


106S.  Where,  In  an  action  on  a  flre 
policy,  the  defense  was  that  Insured 
set  the  flre.  evidence  that  the  Insurer 
had  had  Insured  discharged  from  var- 
ious positions  of  employment  was  Ir- 
relevant.—Phoenix  Assur.  Co.  v.  Sten- 
son.  63   S.  W.  542. 

1063,  On  the  issue  of  arson  In  an 
action  on  a  flre  policy,  involving  as  it 
does  moral  turpitude  and  criminal  In- 
tent, every  circumstance  tending  to 
prove  the  guilt  of  the  party  charged 
Is  admissible  in  evidence. — Joy  v.  Llv- 
erpooL  London  ft  Globe  Ins.  Co.,  74  S, 
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anxiety  on  the  part  of  the  insured  that 
the  conspirator  should  secretly  leave 
his  employment  and  go  to  the  home  of 
the  assured,  and  offering  him  a  posi- 
tion, were  admissible. — Joy  v.  Liver- 
pool,   London   ft    Globe    Ins.    Co.,    74    S. 
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as  to  fires  caused  by  an  arc  lamp  in  the  insured  premises  previous 
to  the  destruction  thereof  is  admissible.1040 

(b)  As  to  Use  of  Gasoline. — Proof  of  a  custom  of  using  gaso- 
line for  domestic  purposes  ie  admissible  to  explain"  or  avoid  a  pro- 
hibition of  the  use  in  a  policy.10**  , 

(c)  Condition  of  Insured  Property. — Evidence  of  the  condition 
of  insured  property  several  months  after  the  loss  is  not  admissible 
without  showing  that  the  condition  was  the  same  then  as  imme- 
diately after  the  fire.1000  Proof  of  the  cost  of  repolishing  a  piano 
and  repairing  itB  internal  mechanism  is  improperly  received  where 
there  is  no  showing  of  that  sort  of  damage. ,0" 

(11)  Valuation  of  Property. — Evidence  of  the  value  of  prop- 
erty destroyed  at  the  time  it  was  insured  and  before  the  fire,  with 
proof  that  the  actual  value  had  undergone  no  change  from  the  date 
of  the  policy  until  loss,  is  admissible  to  show  its  actual  value  at 
the  time  of  loss  and  to  rebut  a  claim  of  fraudulent  over-valua- 
tion.1070 An  insurer  may  show  that  the  property  insured  is  fraud- 
ulently over-valued  in  an  action  on  a  valued  policy.1071  Ordinarily 
market  value  is  the  correct  measure  of  the  liability  of  the  insurer 
and  it  is  not  permissible  to  prove  extrinsic  value  without  first 
showing  that  the  property  had  no  market  value.1071  The  intrinsic 
value  of  personal  property  can  be  shown  where  it  has  no  market 
value.1074    Evidence  of  the  value  of  the  goods  destroyed  is  admis- 


s  to  the  condition 


loss.  Evidence  which  would  be  ad- 
missible against  the  assured  In  an  ac- 
tion by  him  on  his  (Ire  policy  Is  ad? 
mlsslble  In  an  action  by  hie  assignee. 
— Joy  v.  Liverpool.  London  A  Globe 
Ins.  Co.,  74  S.  W.  SSS. 

10W.  Testimony  i 
of  the  insured  prop. 
months  after  the  lire 
an  action  on  a'  flre 
showing-   that   the   < 

Are.— Occident   Fire   Ins.   Co.   v.   Linn. 
ITS  S.  W.  623. 

1067.  Where  a  piano  was  insured 
against  Are,  evidence  in  an  action  on 
the  policy  as  to  the  cost  of  repolishing 
the  piano  which  was  damaged  and  re- 
pairing Its  Internal  mechanism  was  lm- 


— Id. 

10S8.  In  an  action  on  a  flre  policy. 
evidence  that  plaintiff  objected  to  the 
local  authorities  investigating  the  flre 
was  admissible  on  the  issue  whether 
the  flre  had  been  started  by  him. — Mott 
V.  Spring  Garden  Ins.  Co.,  164  S.  W. 
CBS.     See   ZB   Cent.   Dig.   Insurance,   il 

itsi-im. 


tending  to  show  that  plaintiff  consid- 
ered the  house  of  little  value,  and  thus 
show  a  motive  for  burning  it.— Id. 


1070.  Evidence  as  to  the  value  of 
the  property  destroyed  at  the  time  It 
was  Insured  and  before  the  flre.  In 
connection  with  evidence  that  the  act- 
ual value  had  undergone  no  change 
from  the  date  of  the  policy  to  the 
time  the  property  was  destroyed,  was 
admissible  to  show  its  actual  valun 
at  the  time  of  loss  and  to  rebut  a 
claim  of  fraudulent  overvaluation. — 
Delaware  Ins.  Co.  of  Philadelphia  v. 
Hill,  127  S.  W.  283.  See  28  Cent  Dig. 
Insurance.  1  1695. 

1071.  In  an  action  on  a  valued  pol- 
icy of  lire  Insurance,  evidence  Is  ad- 
missible on  the  part  of  the  Insurer 
to  show  that  the  property  Insured  was 


108». 
value   o 


Where  plaintiff  testified  to  the 
the  property,  Including  the 
l  which  he  sought  to  recover 
;.  evidence  of  the  value  of  the 
i    was    properly    admitted    as 


I.  Co., 


I  S.  W.  »M. 


107S.  Ordinarily  the  market  value 
of  the  property  destroyed  by  lire  Is  the 
correct  measure  of  the  liability  of  In- 
surer thereof,  and  It  la  not  permissible 
to  prove  extrinsic  value  without  first 
showing  that  the  property  had  no 
market  value. — State  Mfct.  Fire  Ins. 
Co.  v.  Cathey,  163  S.  W.  836.  See  18 
Cent.  Dig.  Insurance,  t  l«9E. 
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sible  where  appraisement  is  waived  by  the  insurer.107*  Under  a 
provision  of  the  policy  that  the  loss  shall  be  estimated  according 
to  the  value  of  the  property  at  the  time  of  the  fire,  evidence  as  to 
the  value  of  the  property,  fixed  by  the  agent  when  the  policy  was 
Issued  and  as  to  the  value  as  stated  in  the  policy,  is  inadmissible, 
in  the  absence  of  evidence  that  such  values  and  the  cash  value  at 
the  date  of  the  sale  were  the  same.10" 

(12)  Amount  of  Lobs.— An  invoice  taken  by  a  sheriff  under  an 
attachment  process  after  a  fire  is  admissible  to  show  the  amount 
of  goods  on  hand  after  a  fire  and  their  value.10"  An  adjustment 
is  evidence  of  the  value  of  the  goods  destroyed.10"  A  witness  may 
testify  that  a  carbon  copy  of  the  list  attached  to  the  proof  of  loss 
is  a  correct  list  of  the  property  in  the  building  burned.""'  It  is 
error  to  admit  in  evidence  a  list  of  the  insured  property  attached 
to  the  petition.108*  A  trial  balance  taken  by  the  bookkeeper  shortly 
before  the  fire  is  admissible  to  show  the  date  from  which  the  proofs 
of  loss  were  made.10"  The  inventory  and  books  required  under  a 
policy  may  be  looked  to  in  determining  the  amount  of  the  loss.10" 


1073.  Where  appraisement  Is  waived 
by  an  Insurance  company,  evidence  of 
the  value  of  the  goods  destroyed  Is 
admissible  in  an  action  for  a  loss  under 
the  policy.— Springfield  Fire  &  Marine 
Ins.  Co.  v.  Cannon,  46  8.  W.  S76. 

1074.  Where  personal  property  cov- 
ered by  a  fire  policy  had  no  market 
value  at  the  time  of  a  loss,  the  In- 
trinsic value  could  be  shown.— State 
Hut.  Fire  Ina.  Co.  of  Texas  v.  Cathey, 
ITS  S.   W.  187. 

1075.  Where  a  policy  provides  that 
the  loss  shall  be  estimated  according 
to  the  value  of  the  property  at  the 
time  of  the  fire,  evidence  as  to  the 
value  of  the  property,  fixed  by  the 
agent  at  the  time  of  the  Issuance  of 
the  policy,  and  as  to  the  value  as 
stated  In  the  policy,  was  Inadmissible 


in    the   E 


,vldenc 


that 


loss. — Delaware  Ins.  Co.  of  Philadel- 
phia v.  Hill,  127  S.  W.  283.  See  28 
Cent.   Dig.   Insurance,   [   1696. 

1078.  In  an  action  on  a  Are  policy 
after  an  adjustment,  the  adjustment 
was  evidence  of  the  value  of  the  goods 
destroyed. —  (Civ.  App.)  German  Ins. 
Co.  T.  Glbbs.  Wilson  ft  Co.,  92  8.  W. 
1068,  rehearing  denied  96  S.  W.  700. 
See  28  Cent.  Dig.  Insurance,  f  1696. 

1079.  A  witness  testifying-  as  to 
property  destroyed  by  fire  may  testify 
that  a  carbon  copy  of  the  list  at- 
tached to  the  proof  of  loss  was  a  cor- 
rect list  of  the  property  In  the  build- 
ing burned. — Hanover  Fire  Ins.  Co.  of 
New  York  v.  Huff,  176  8.  W.  486. 

10BO.  Rev.  St  1895,  Art.  SOBS  (2971). 
providing  that  a  policy,  In  case  of  a 
total  loss  by  fire,  shall  be  considered  a 


values  and  the 

of    the    sale    were    the    same. — German 


1078.  An  Invoice  taken  by  a  sheriff 
under  an  attachment  process  after  a 
fire  is  admissible  to  show  the  amount 
of  goods  on  hand  after  the  fire,  and 
their  value. — Orient  Ins.  Co.  v.  Moffat, 
39   S.  W.    1013. 

1077.  An  Inventory  taken  several 
months  after  the  Issuance  of  a  policy, 
being  shown  to  be  correct,  in  connec- 
tion with  other  evidence,  was  admis- 
sible to  show  the  property  on  hand  at 
the  time  of  the  fire,  especially  where 
bad  faith  waa  charged  against  assured, 
in  that  he  fraudulently  presented  a 
He  tit  our  Inventory  as  to  Items  and 
value  as  a  basis  of  settlement  after 
13— In*. 


liqui 


a  full  a 


case  of  personal  property, 
does  not  affect  the  character  of  evi- 
dence admissible  on  the  Issue  as  to 
whether  a  loss  was  total,  but  merely 
afreets  the  rights  of  the  parties  In  case 
of  a  total  loss.— Royal  Ins.  Co.  v.  Mc- 
'intyre  (Sup.)  37  8.  W.  I0B8,  85  I. 
R.  A.   672. 


of  the  Insi: 
petition. — Mecca  Fire  Ins.  Co.  of  Waco 
v  Strieker,  136  S.  W.  599.  See  29  Cent. 
Dig.  Insurance,  II  1689,   1690,  1694. 

1089.  Where  a  policy  provides  that 
the  Insured  will  make  a  complete  In- 
ventory once  a  year,  and  will  keep  a 
set  of  books  which  will  present  a  com- 
plete record  of  all  purchases  and  sales, 
the  Inventory,  as  well  as  the  books, 
may  be  looked  to  In  determining  the 
amount  of  the  loss. — Phoenix  Ins.  Co. 
v.  Padgett,  42  S.  W.  800. 
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An  inventory  taken  several  months  after  the  issuance  of  the  policy, 
being  shown  to  be  correct,  in  connection  with  other  evidence,  is 
admissible  to  show  the  property  on  hand  at  the  time  of  loss."" 
An  insurer  who  has  not  required  an  appraisement  and  award  can- 
not complain  of  the  admission  of  other  evidence  to  establish  the 
amount  of  loss.""  The  statutory  provision  that  a  policy  shall  be  a 
liquidated  demand  in  case  of  a  total  loss  does  hot  affect  the  char-  ' 
acter  of  the  evidence  admissible  on  the  issue  as  to  whether  a  loss 
was  total,  but  merely  affects  the  rights  of  the  parties  in  case  of  a 
total  loss.1080  On  the  question  of  whether  a  loss  is  total  or  partial, 
it  is  error  to  exclude  evidence  of  the  insurer  to  show  the  cost  of 
restoring  the  building  burned  and  that  by  replacing  the  damaged 
portions  the  building  would  be  as  good  as  new.10"  Evidence  of 
drunkenness  and  idleness  on  the  part  of  the  insured  after  the  fire 
is  inadmissible  to  show  that  he  misrepresented  the  amount  of  * 
goods  saved  from  the  fire.10" 

(13)  Notice  and  Proof  and  Adjustment  of  Loss. — Where  proofs 
of  loss  show  additional  insurance  in  a  given  amount  but  are  de- 
fective in  that  tbey  do  not  contain  full  information  about  same, 
and  the  record  does  not  show  that  such  failure  injured  the  in- 
surer, or  that  it  objected  to  the  proofs,  and  the  objection  to  their 
admission  is  general,  they  may  be  admitted  in  evidence.1008  It  iB 
error  to  admit  evidenee  that  an  adjuster  did  not  notify  the  in- 
sured's attorney  before  investigating  a  loss  where  there  is  no  proof 
of  a  custom  to  so  notify  the  insured  after  a  fire  and  the  policy  does 
not  require  it.1087  The  admission  of  the  power  of  attorney  of  the 
insured's  agent,  who  made  proof  of  loss,  if  erroneous,  is  harm- 
less.10" 

1088.     In   an  Action   on  a   Ore   liuur-  Intyre,  17  S.  W.   IOCS,   36   L.  II.  A.  072. 

ance    policy,    evidence    Of    drunkenness  1066.     A   trial   balance   taken    by   the 

and    Idleness    on    the    part    of    insured  bookkeeper    of    insured    shortly    before 

after  the  fire  is  lnadmlaeable  to  show  the    Are    Is    admissible    to    show    the 

that  he  misrepresented  the  amount  of  data   on   which    insured    made   up   his 

goods    saved    from    the    fire. — Phoenix  proofs     of     loss. — Orient     Ins.     Co.     v. 

Ins.  Co.  v.  Padgltt,  42  3.  W.  800.  Moffat   (Tex.  Civ.  App.)   39  3.  W.  1013. 

1084.     An    Insurer    who    has    not    re- 
quired    an     appraisement     and     award  888— (O)     Motloa    and   Proof   and   Ad- 
on    a    disputed     loss,     under    a    policy  justmsnt    of     Lo.t      (M     SB     Cent., 
which   provided  therefor,  cannot   com-  Mr.  nuumnoa.  If   1897,   1898,   1700- 
plaln    of    the    admission    of    evidence  1708.) 
other  than  an  award  to  establish  the 

amount      of      loss. — Virginia      Fire      &  1087.     Where,   In  an  action  on  a  fire 

Marine    Ins.    Co.    v.    Cannon,    46    B.    W,  policy,    there   was    no   proof    of   a  cus- 

9*lj.   IS  Tex.  Civ.  App.  688.  torn  by  the  company's  adjuster  to  no- 

1086.     On    the    question    whether   the  tlfy      Insured     before      examining     the 

loss  on  a  building  by  fire  Is  total  or  property   after   the   fire,   and    the   pol- 

partlal.  It  Is  error  to  exclude  evidence  icy    did    not    require    such    notice,    it 

offered    by    the    Insurance    company    to  was   error   to   admit   evidence   that   the 

show  the  cost  of  restoring  the   build-  adjuster  did  not   notify   plaintiffs   at- 

ing,    that   about   90    per   cent,    of   the  torntey    before   Investigating   the    loss, 

material  still  In  the  house  was  unln-  —(Civ.   App.)    Hartford    Fire   Ins   Co. 

Jured,   that  only  about   20  per  cent.  Of  v.    Becton.    124    B.    W.    47*.    writ   of  er- 

the    building   had    been    destroyed,   and  ror    denied     126     S.     W.     883.      See     28 

that    by    replacing    the    damaged    por-  Cent.    Dig.       Insurance,    II    1697,     1*98, 

tlons   the   building   would   be   as   good  1700-1706. 

as     new.      34     8.     W.     669     <Clv.     App.  1088.     The    admission    of    the    power 

1890)   reversed.— Royal  Ins  Co.   v.  Mc-  of   attorney    of   Insured's   agent,    who 
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(14)  Persona  Entitled  to  Proceeds. — Where  the  plaintiff  claims 
that  the  insured  took  out  a  policy  under  an  agreement  to  keep  his 
stock  insured,  with  a  loss  payable  clause  to  plaintiff  to  secure  his 
debt  and  that  after  the  loss  the  insured  recognized  his  right  to 
the  proceeds  and  directed  him  to  collect  the  policy,  it  is  proper  to 
admit  evidence  that  shortly  after  the  fire  insured  and  plaintiff 
discussed  the  loss  and  that  the  former  recognized  it  as  payable 
to  plaintiff  and  directed  him  to  collect  the  amount,  such  evidence 
tending  to  prove  an  oral  assignment  after  loss.10*0 

(15)  Estoppel  or  Waiver. — -It  is  admissible  to  show  that  agents 
are  responsible  for  an  omission  or  improper  statement  in  an  ap- 
plication, made  warranties  in  the  policy,  when  such  warranties  are 
relied  on  as  defenses  and  to  show  that  the  insured  is  not  responsible 
for  the  mistakes,  but  relied  on  the  agent  to  prepare  the  applica- 
tion, and  did  not  know  of  the  mistake  or  omission,  and  that  the 
agent  knew  the  facts  as  they  existed,  thus  creating  an  estoppel.1094 
Where  the  insurer  claims  that  local  agents  had  no  authority  to' 
write  certain  risks  but  were  required  to  submit  them  to  the  general 
agents,  evidence  that  previously  this  had  been  done  but  that  such 
general  agents  had  returned  the  applications  with  instructions  to 
issue  the-polieies  themselves  and  that  afterwards  such  local  agents 
had  written  such  risks  and  daily  reported  them  to  the  general 
agents,  is  admissible  to  show  the  local  agent's  authority.10*1  In  a 
case  where  the  plaintiff  relied  on  an  agreement  on  the  part  of 
the  agent  to  the  effect  that  certain  invoices  would  be  accepted  by 

made  proof  Of  loss,  If  erroneous,  held  discussed  the  logs,  and  that  insured 
harmless. — Hanover  Fire  Ins.  Co.  of  recognized  It  as  payable  to  plaintiff. 
New  York  v.  Huff,  176  3.  W.  465.  and  directed  him  to  collect  the 
1069.  Where  proofs  Of  loss  Show  amount,  as  such  evidence  tended  to 
an  additional  Insurance  In  a  given  prove  an  oral  assignment  after  loss, 
amount,  but  are  defective,  In  that  — (Civ.  App.)  German  Ins.  Co.  v. 
they  do  not  contain  a  schedule  of  Gibbs,  Wilson  ft  Co.,  92  S.  W.  1068. 
such  Insurance,  with  name  of  com-  rehearing-  denied  96  8.  W.  780. 
pany,  date  and  expiration  of  policy, 
all  Indorsements  thereon,  and  assign- 
ments thereof,  and  the  record  does 
not  show  that  such  failure  Injured  iiirr.i/«u,) 
the  company,  or  that  it  objected  to  where  In  an  action  on  a 
the  proofs,  and  the  objection  to  their  ,,  *  wner*.  ln  ■"  action  on  a 
admission  Is  general  they  may  be  PW**F  on  certain  gin  property,  writ- 
admitted  in  evidence.'— London  ft  L.  ton  bJr  def!;nd*n,t'' '°cal  ^ent8-  defe'"1; 
Pire  Ins.  Co.  v.  Schwulst.  it  S.  W.  ant  "■£»•?  ***  th"  '"cal  agents  had 
89  no  authority   to  write  such   risks,  but 

-,  defendant's     genera.!     agents,    evidence 

„„,,„_.                                                                  *  that    on  a  previous   occasion    the   local 

*""""*■  agents    had    forwarded    an    application 

low.     In  an  action  on  a  fire  policy,  for  a  gin   risk  to  the  general   agents, 

plaintiff     claimed     that     insured  "took  which   was    returned  with    Instructions 

out  the  policy  under  an  agreement  to  to    issue    the    policy    themselves,    and 

keep    his    stock    insured,    with    clauses  that     thereafter,     shortly     before     and 

In   the  policy  making  the  loss  payable  after    writing    the    policy    In    question, 

to    plaintiff    to    secure    Insureds'    debt  such  local  agents   wrote  gin  risks  and 

to    him.    and    that    after   the    loss    In-  dally   reported   the   same   to   the  gen- 

sured    recognized    plaintiff's    right    to  eral   agents,   was   admissible   to   show 

the  proceeds  and   directed   him   to   col-  the    local    agents'    authority. — St.    Paul 

leet ,  the    policy.     Held,     that     It     was  Fire  ft  Marine   Ins.   Co.   v.    Stogner.   88 

proper    to   admit    evidence    that    abort-  S.    W.    218.      See    28    Cent.    Dig.    Insur- 

ly   after   the   Are   Insured   and   plaintiff  ance,    !!    1887-1088. 
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the  insurer  in  lieu  of  an  inventory  required  under  the  policy,  it  is  , 
not  error  to  refuse  to  admit  testimony  to  prove  a  limitation  on 
the  authority  of  the  agent  precluding  him  from  making  any  valid 
waiver  of  such  character,  in  the  absence  of  any  showing  that  the 
insured  had  knowledge  of  such  limitation. "B*  It  is  proper  to  show 
that  after  the  issuance  of  a  policy  and  before  the  loss  the  insurer 
knew  the  true  state  of  the  title  to  the  insured  property,  in  an 
action  defended  on  the  ground  of  misrepresentation  as  to  such 
title.10*2  An  opinion  by  the  insurer's  employee  in  charge -that 
property  was  a  co-insurance  risk  is  material  as  showing  waiver  of 
written  notice  as  to  additional  insurance.10.9** 


1093.  In  an  action 
policy,  defended  on  the  ground  of 
misrepresentation  as  to  title  to  the 
property.  It  la  proper  to  show  that 
■the  issuance  of  the  policy. 


lefore    the    lire,    the 


knew 


,  the  true  state  of  the  title.— (Ctv.  App. 
1303)  Continental  Fire  Ira,  Co.  v. 
Cummlngs,  T8  8.  W.  (78,  Judgment 
reversed  Continental  Ins.  Co.  v.  Same 
UBOO    SI    B.   W.    706,   98   Tex.    115. 

101*3.  In  an  action  on  a  lire  policy 
plain  till  relied  on  an  agreement  on 
the  part  of  Insurer's  agent  who  wrote 
the  policy  to  the  effect  that  certain 
Invoices  would  be  accepted  by  the 
company  In  lieu  of  an  Inventory  of 
the  Insured  stock  required  by  the  pol- 
icy. Held,  that  there  was  no  error 
In  refusing  to  admit  the  testimony 
of  a  witness  to  prove  a  limitation  on 
the  authority  of  the  agent  preclud- 
ing him  from  making  any  valid  waiv- 
er of  such  character,  in  the  absence 
of  any  showing  that  insured  had  any 
knowledge  of  such  limitation.— Fire 
Asa'n  of  Philadelphia  v.  Masterson. 
83    S.   W.   48. 

10M.  It  Is  admissible  to  show 
that  agents  are  responsible  for  an 
omission  or  Improper  statement  of 
matters  In  application,  made  warran- 
ties In  the  policy,  when  such  warran- 
ties are  relied  on  to  defeat  an  action 
on  the  policy  and  to  show  that  In- 
sured Is  in  no  way  responsible  for 
the  mistake  but  relied  on  agent  to 
prepare  application  and  policy  and  did 
not  know  of  the  mistake  or  omission 
and  that  agent  knew  the  facts  as 
they  existed  when  the  policy  was  Is- 
sued and  so  Is  estopped  from  setting 
up  the  breach  of  the  warranty  as  s 
defense.     Texas  Banking  and  Ins.  Co. 


.   Stor 


the  policy,  as  required  thereby,  evi- 
dence as  to  the  opinion  given  by  In- 
surer's  employe  In  charge  that  prop- 
erty was  a  co-Insurance  risk  was  ma- 

of  written  notice  as  to  additional 
su ranee. — Mechanics'    &   Tradei 
Co.  v.  Dalton,  188  S.  W.  771. 


6SG — Weight    and    Buflloienoj    of    Evi- 
dence.     (See     119     Cent.    Dig.     Xwinr. 
anoa  5*  USD,  1707-1788. 
loss. — In   an   action    an  a  Are   policy 
after  the  adjustment,   the  adjustment 
was  prima  facie  proof  of  the  amount 
due    under    the    policy.     (Civ.    App.) 
German    Ins.    Co.    v.    Oibbs,    Wilson    A 
Co.,  82  S.  W.  1088,  rehearing  denied.  96 
S.   W.    780.     See   28   Cent.   Dig.   Insur- 
ance,  II  1707-1728. 

1086.     Under     Rev.     St.     IS  96,     Art. 
3089,    providing    that    a   lire    insurance 
policy,    on    total    loss,    shall     be    con- 
sidered  a   liquidated   demand   for   the 
of   the   policy,    but   that 
shall    not    apply    to    per- 
tensity     where     the    petition    alleged 
and  the  evidence  showed,  that  a  bulld- 
g  was  totally  destroyed,  and  that  It 
as   attached   to   the    soil,    there   was 
sufficient  prima  facie  showing   that 
le    property    was    realty. — Co-opera- 
ve    Ins.    Ass'n    v.    Hubbs,    116    S.    W. 
0.      See    18    Cent    Dig.    Insurance.    II 
166,    1707-1728. 

10*7.     Evidence    held    to     sustain    a 
finding  that   statements  as   to  threats 
burn   a   sanitarium   which   was   in 
■ed  had   not   been   communicated   to 
i   Insured   when   he   applied   for   the 
policy. — Washington    Fire   Ins.   Co.    v. 
Cobb,    168    S.    W.    608.     28    Cent.    Dig. 
isurance.    111666,    1707-1728. 
10*8.     In   an   action  on  a  policy  lo- 
uring  against   the   loss   of   rents   on 
iroperty    for    the    period    reasonably 
lecessary     to      restore      the     property, 
evidence    held    to    sustain    a    finding 
the    time    consumed    was    reason- 
ably   necessary    to    restore    the    build- 
Hartford   Fire   Ins.    Co.    v.    Fires, 
66    S.    W.    686.     28    Cent.    Dig.    Insur- 
ance, II   1665,   1707-1T28. 

10*9.  In  an  action  upon  an  auto- 
mobile Insurance  policy,  evidence 
held   to    warrant   the   Jury    In   finding 


Ins. 


the 


st  and  length  of  service  of  the 
tomoblle  were  not  material  to  the 
<k. — St.    Paul    Fire    &    Marine    Ins. 

Co.  v.  Huff.  172  S.  W.   756. 

1100.     Evidence    In    an    action    on    a 

policy     of     fire     insurance,     providing 
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Weight  and  Sufficiency  of  Evidence — (1)  A*  to  the  Policy. — A. 
judgment  for  the  insured  cannot  he  sustained  where  the  policy  sued 
on  is  not  offered  in  evidence  or  proof yof  its  contents.110*  In  an 
action  to  reform  a  policy,  the  evidence  must  be  clear  and  convinc- 
ing to  overcome  the  presumption  that  the  policy  embodies  the  real 
intention  of  the  parties.11"  1IM  (For  evidence  sustaining  a  verdict 
that  a  policy  was  intended  to  become  effective  without  waiting  for 
its  approval  by  the  general  agents,  see  Ann.  1119.  For  evidenee 
showing  delivery  of  policy,  see  Ann.  1118.  For  insufficient  evidence 
to  warrant  a  finding  that  the  insurer  issued  a  policy  without  notice 
that  the  broker  was  insured's  agent,  see  Ann.  1107,  1106.  For 
evidence  showing  that  the  minds  of  the  parties  had  not  met  on 
cancellation,,  Bee  Ann.  1104.  For  evidence  of  mailing  letter  by  as- 
signee to  insurer's  agent  telling  him  of  assignment,  sufficient  to 
justify  admission  in  evidence  of  copy  of  letter,  see  Ann.  1105.) 


ance  should  avoid  the  pallor,  held 
to  show  that  the  Insured  had  made 
a  conditional  sale  of  the  premises. — 
Fire  Ase'n  of  Philadelphia  v.  Perry.. 
1SS   S.  W.   374. 

1101.  Evidence  held  to  Show  a 
waiver  by  defendant's  general  agent 
of  a  private  garage  warranty  In  a  pol- 
icy Insuring;  plaintiff's  automobile. — 
Commercial  Union  Aasur.  Co.  of  Lon- 
don v.  Hill.  107  8.  W.  1096. 

110a.  In  an  action  on  a  fire  policy. 
evidence  held  to  show  that  the  condi- 
tion that  the  policy  should  be  void  If 
the  building  should  be  vacant  or  un- 
occupied for  ten  days  was  not  broken. 
—Home  Ins.  Co.  v.  Peterman,  165  S. 
W.  103.  See  IS  Cent.  Dig.  Insurance. 
II  1666-1707. 

1103.  In  an  action  on  a  fire  Insur- 
ance policy,  where  the  policy  was  not 
Offered  In  evidence,  and  there  was  no 
proof  of  Its  contents,  a  Judgment  for 
plaintiff  could  not  be  bub tained.— Fidel- 
ity Phenlx  Fire  Ins.  Co.  v.  Sadau,  1B9 
S.  W.  137.  See  28  Cent.  Dig.  Insur- 
ance. II  15B6-170T. 

no*.  In  an  action  on  an  Insurance 
policy,  finding  of  the  court  that  the 
minds  of  the  parties  Ifad  not  met  on 
cancellation  held  supported  by  the  evi- 
dence.— National  Union  Fire  Ins.  Co.  v. 
Akin,  1(0  8.  VP.  (69.  See  28  Cent.  Dig. 
Insurance,  I  1566. 

HOB.  In  an  action  on  an  assigned 
insurance  policy,  evidence  as  to  the 
mailing  of  a  letter  by  the  assignee  to 
the  insurer's  agent,  telling  him  of  the 
assignment  held  sufficient  to  Justify 
the  admission  in  evidence  of  a  copy  of 
the  letter. — Northern  Assur.  Co.,  Lim- 
ited, of  London  v.  Morrison.  1(3  S.  W. 

1100,  In  an  action  on  a  fire  insur- 
ance policy,  evidence  held  sufficient  to 
warrant  a  finding  that  the  insurer  was 
bound  by  an  agreement  Its  agent  made 
with  an  Insurance  broker  acting  for 
plaintiff. — Hanover    Fire    Ins.    Co.    v. 


Turner,   147   S.  W.   025.     See  28  Cent. 
Dig.  Insurance,  E  IEEE. 

1107.  In  an  action  on  a  Are  insur- 
ance policy  issued  by  an  insurance 
broker  with  the  assistance  of  a  special 
agent  of  the  Insurer,  evidence  held  In- 
sufficient to  warrant  a  finding  that  the 
Insurer  issued  the  policy  without  no- 
tice that  the  broker  was  acting  as 
agent  for  the  insured. — Id. 

1108.  In  an  action  on  a  fire  policy, 
evidence  held  not  to  show  that  Insured, 
on  procuring  permission  to  move  a 
building,  secured  a  waiver  of  a  condi- 
tion avoiding  the  policy  If  the  prem- 
ises remained  vacant  for  over  10  days. 
— Fireman's  Fund  Ins.  Co.  v.  Lyon, 
171  8.  W.  801. 

1109.  Evidence  In  an  action  on  an 
insurance  policy  held  to  support  a  find- 
ing that  the  company  waived  the  pro- 
duction of  Insured's  books  and  inven- 
tories as  required  by  the  Iron-safe 
clause.— (Civ.  App.  1003)  Continental 
Fire  Ins.  Co.  v.  Cummlngs,  78  S.  W. 
078,  Judgment  reversed  Continental 
Ins.  Co.  v.  Same  (1004)  SI  &  W.  70S, 
98  Tex.   HE. 

1110.  Evidence  reviewed,  and  helj 
Insufficient  to  show  that  an  Insurance 
agent.  In  Issuing  a  policy  to  plaintiff, 
had  knowledge  at  that  time  that  the 
property  Insured  belonged  to  a  firm  of 
which  plaintiff  was  a  member,  and  not 
to  plaintiff,  to  whom  the  policy  was 
Issued,  so  as  to  estop  the  insurer  from 
enforcing  a  provision  requiring  plain- 
tiff to  state  his  interest  in  the  policy. 
If  other  than  sole  and  unconditional 
ownership.— Virginia  Fire  ft  Marine 
Ins.  Co.  v.  Cummlngs,  78  8.  W.  716. 

1111.  In  an  action  on  a  fire  policy, 
a  book  Introduced  In  evidence  after 
destruction  of  most  of  ass u red's  books 
by  fire,  held  to  show  s  substantial 
compliance  with  the  provision  In  the 
policy  that  Insured  should  keep  books. 
— Fire  Ass'n  of  Philadelphia  v.  Master- 
son,  83  S.  W.  40. 
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(2)  As  to  Additional  Insurance. — (For  evidence  showing  that 
the  insurer  was  advised  by  the  agent  of  the  full  amount  of  con- 
current insurance  carried,  which  exceeded  that  permitted  by  the 
policy,  see  Ann.  1131.  For  evidence  held  insufficient  to  show  inter- 
mingling of  goods  so  as  to  avoid  a  policy  in  case  of  other  insurance, 
see  Ann.  1128.  For  facts  showing  that  insured  had  contracted  no 
additional  insurance,  see  Ann.  1127.)  In  a  case  where  the  insured 
made  contradictory  statements  in  two  separate  trials  of  the  case 
as  to  notifying  the  insurer  of  other  insurance,  a  verdict  in  bis 
favor  was  set  aside  where  he  had  admitted  to  a  third  party  that 
he  had  not  notified  the  agent  and  the  agent  denied  having  re- 
ceived notice  and  where  the  policy  contained  no  endorsement  of 
additional  insurance.1118  (For  evidence  sustaining  findings  for  in- 
sured on  issues  of  waiver  and  estoppel  as  against  defense  of  con- 
current insurance  without  endorsement  on  policy,  see  Ann.  1138a.) 

(3)  As  to  Ownership. — Testimony  of  the  insured  that  the  prop- 
erty sued  on  was  in  his  private  dwelling  occupied  by  his  family 
when  destroyed,   is  prima  facie  proof  of  ownership.1"7     And  in 


1118.  The  court  was  authorized  to 
conclude  that  proofs  of  loss  had  been 
rendered  on  testimony  that  plaintiff 
swore  to  such  proofs  under  the  dlrec- 
lon  of  defendant's  agents,  and  that  they 
'ere  delivered  within  the  required 
me  to  said  agents,  one  of  said  agents 
sstifying  merely  that  he  did  not  re- 
all  ect  receiving  them.— Oakland  Home 
ns.  Co.  v.  Davis,  38  S.  W.  B87. 

1113.  Introduction  of  an  abstract  of 
udgment  against  the  Insured  Is  not 
lumclent  proof  of  a  Judgment  lien  on 
nsured  property,  which  will  render  the 
nsurance  void.— North  British  A  Mer- 

ntlle  Ins.  Co.  v.  Gunter,  3G  S.  W.  TIB, 
Tex.  Civ.  App.  ESS. 

1114.  A  policy  of  Insurance  on  lum- 
ir  at  a  rate  of  2  3/4  per  cent,  con- 
Ined  a  clause  that  a  clear  space  of 
10  feet  should  be  maintained  be- 
tween the  lumber  and  any  woodwork- 
establishment.      Subsequently     a 

planing  mill  was  erected  within  128 
feet  of  the  lumber,  and  the  Insurance 
company  was  notified  that  the  as- 
sured wished  to  cancel  the  lumber 
policy  and  Insure  the  mill,  which  was 
done.     The    only    time 


the  policy  a  200-foot  clear  space 
clause,  and  was  received  and  retained 
by  the  assured  without  reading. 
Held,  that  the  evidence  failed  to 
show  fraud  or  mistake  on  the  part 
of  the  agent  in  inserting  such  clause. 
— Keller  v.  Liverpool  A  L.  A  Q.  Ins. 
Co.,    65    S:    W.    6»5,    27    Tex.    Civ.   App. 

HIS.  Evidence  in  an  action  on  a 
Are  policy  examined,  and  held  suf- 
ficient to  Justify  the  finding  that  the 
Are  was  negligently  set  by  a  third 
party,  which  had  been  Impleaded  as  a 
defendant  by  the  Insurance  company. 
—Philadelphia  Underwriters  v.  Ft. 
Worth  A  D.  C.   Ry.  Co.,   Tl    S.  W.   41B. 

HIS.  In  an  action  on  a  fire  policy, 
providing  against  additional  insur- 
ance, plaintiff  testified  that  after  he 
procured  the  additional  insurance  he 
notified  defendant's  agent.  On  a  for- 
mer trial  he  had  testified  that  he  .had 
had  no  conversation  with  the  agent 
after    obtaining    the    additional    1 


and    I 


i   the   1 


1    hla 


change 


t  saw  the  lumber  wai 
ge  of  Insurance  was  e 
istined    that   he   paid   i 


ected,   and 


of 


The 


manager  of  the  mill  testified  t 
told  the  agent  he  v 
insuring  the  lum 
ent  stepped  the  c 
it,  as  the  lumber  was  then  s 
>  rate  would  be  2  3/4  per  cent,  but 
at  with  a  200-foot  clear  apace  h< 
:ould  give  a  1  per  cent.  rate.  About 
'  ree  weeks  after  the  change  a  pollcj 
as  Issued  on  the  lumber  for  2  3/4 
■r   cent.,    containing   In    the   body   of 


of  the  contradictory  i 
ments  was  unsatisfactory.  He  had 
admitted  to  a  third  party  after  the 
Are  that  he  had  not  notified  the  agent. 
The  agent  denied  having  received  no- 
tice. No  Indorsement  of  the  addi- 
tional Insurance  appeared  on  the  pol- 
icy as  required.  Held,  that  a  verdict 
for  the  plaintiff  would  be  set  aside.— 
Aetna  Ins.  Co  v.  Eastman.  72  3.  W.  431. 
1117.  Testimony  of  the  Insured 
that  the'  property  described  in  the 
policy  sued  on  was  In  his  private 
dwelling    occupied 


roily, 


jrlm 


i    dest 


facie     proof     of     own< 


ship,- 
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general,  possession  of  the  property  described  in  the  policy  is  prima 
facie  evidence  of  ownership.""  (For  evidence  held  insufficient 
to  show  that  an  agent  at  the  time  of  issuance  of  the  policy  had 
knowledge  that  the  property  belonged  to  a  firm  of  which  the  plain- 
tiff was  a  member  and  not  to  the  plaintiff,  see  Ann.  1110.  For  evi- 
dence showing  that  the  mistake  of  the  insurer  was  not  due  to  neg- 
ligence in  the  suppositou  as  to  ownership,  see  Ann.  1137,  1138.)  . 
(4)  Miscellaneous. — For  sufficient  or  insufficient  evidence  on  the 
following   points   see   annotations   as   follows:     Adjustment,   Ann. 


1118.  Evidence  held  to  sustain  a 
verdict  that  a  lire  Insurance  policy 
was  delivered  to  assured. — -Glens 
Falls  Ins.  Co.  v.  Walker,  187  S.  W. 
1036. 

1119.  Evidence  held  to  sustain  a 
verdict  that  a  Are  Insurance  policy 
was  intended  to  become  effective 
without  waiting  for  Its  approval  by 
the  Insurance  company's  general 
agent. — Fire  Assn.  of  Philadelphia 
v.    Powell.    188    S.   W.    4T. 

1130.  Where  Judgment  on  a  fire  pol- 
icy was  only  for  J600.  the  fact  that  a 
finding  that  the  property  destroyed  was 
worth  11,000  was  not  warranted  by 
the  evidence  was  harmless. — Hanover 
Fire  Ins.  Co.  of  New  York  v.  Huff.  175 
R  W.  4KB. 

1191.  Where  a  fire  company  denied 
all  liability  under  a  policy,  error  In  a 
finding  that  there  was  no  disagreement 
between  It  and  the  Insured  aa  to  the 
amount  of  loss  was  not  material. — Id. 

1198.  Evidence  held  Insufficient  to 
establish  a  conspiracy  between  an  In- 
surance company  and  B.  to  terminate 
plaintiff's  employment  by  the  Insur- 
ance company  and  to  charge  him  with 
Improper  conduct  in  the  padding  of 
his  expense  account. — Oklahoma  Fire 
Ids.   Co.    v.   Ross,   170  S.  W.    1062. 

1193.  In  an  action  on  a  Ore  policy, 
wherein  It  was  contended  that  a  set- 
tlement was  obtained  by  duress,  evi- 
dence held  sufficient  to  sustain  the 
plea  thereof— Fire  Ass'n  of  Philadel- 
phia  v.    Richards,    179    8.    W.    926. 

1194.  Evidence  In  an  action  for 
the  reformation  of  an  Insurance  pol- 
icy naming  L.  as  the  Insured  and  K. 
as  mortgagee  and  payee  In  case  of 
loss,  held  sufficient  to  support  a  Judg- 
ment reforming  the  policy  by  Insert- 
ing plaintiff's  name  in  the  mortgage 
clause,  on  the  ground  of  mistake. — 
Western  Assur.  Co.  v.  Hilly  er- 
Deutach-Jarrett  Co.,    167   S.  W.   816. 

11BB.  In  an  action  to  reform  an 
Insurance  policy,  the  evidence  must 
be  clear  and  convincing  to  overcome 
the  presumption  that  the  policy  em- 
bodies the  real  Intention  of  the  par- 
ties.—Id. 

1190.  In  an  action  on  Are  Insur- 
ance policies,  evidence  as  to  the  de- 
fense of  fraud  on  the  part  of  Insured 
In  shipping  away  part  of  the  Insured 
goods   before   the  nre  held   to   sustain 


inla   Fire   Ins.   Co. 
.   692. 


a  verdict  for  plaintiff. — Home  Ins.  Co. 
v.  Rogers,  128  S.  W.  625.  See  28 
Cent.  Dig.  Insurance,  [1  1666-1707- 
17*(. 

11U7.  In  an  action  on  an  Insurance 
policy,  evidence  held  to  show  that 
plaintiff  had  contracted  no  insurance 
upon  the  property  except  that  repre- 
sented   by    the    policy    of    defendant. — 


128   t 

119B. 

show  that  insured  goods  from  one 
stable  were  so  Intermingled  with  in- 
sured  goods   In   another   stable   as   to 

their  separate  identity,  so  as  to  avoid 
a  policy  providing  for  Its  avoidance 
In  case  Insured  obtained  other  insur- 
ance.— Norwich  Union  Fire  Ins.  So- 
ciety v.  Cheaney  Bros.,  128  8.  W.  1162. 

119*.  Evidence  held  Insufficient  to 
show  that  insured  fraudulently  caus- 
ed a  fire. — Milwaukee  Mechanics'  Ina. 
Co.   v.  Frosch,   1!0    S.   W.    600. 

113a  Proof  of  the  value  of  in- 
sured gifts  at  the  time  of  destruction 
Is  sufficient,  in  the  absence  of  a  show- 
ing that  such  value  exceeded  their 
value  when   presented   to  insured. — Id. 

evidence  held  to  sustain  a  finding 
that  the  Insurer  was  advised  by  its 
agent  of  the  full  amount  of  concur- 
rent Insurance  carried,  which  exceed- 
ed   that    permitted    by    the    policy. — St. 


.  Co.  v.  Cron- 


Flre   ft   Marii 
in.  181  S.  W.    6-19. 

1139.  In  an  action  on  a  fire  policy, 
evidence  as  to  occupancy  of  the  prem- 
ises at  the  time  of  the  fire  held  not 
contradictory,  so  as  to  raise  an  issue 
of  the  breach  of  a  warranty  relating 
thereto. — Agricultural  Ins.  Co.  of 
Watertown,  N.  T.,  v.  Owens.  132  S. 
W.   828. 

1133.  In  a  suit  to  recover  on  a 
policy  of  fire  insurance,  where  the 
Insurer  Impleaded  its  agent  and  asked 
a  Judgment  over  against  him  'in  the 
event  of  a  recovery  by  (he  Insured, 
on  the  ground  that  he  had  not  report- 
ed' to  the  insurer  his  knowledge  of 
facts,  relating  to  the  property  Insur- 
ed, evidence  held  to  warrant  a  ver- 
dict In  favor  of  the  agent. — Shawnee 
Fire  Ine.  Co.  v.  Chapman,  132  9.  W. 
854. 
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1095,  1123;  Increase  of  Hazard,  Ann.  1097,  1135;  Change  of  Title, 
Ann.  1100-  Incumbrance,  Ann.  1113;  Waiver,  Ann.  1101,  1138a; 
Vacancy,  Ann.  1102,  1108 ;  Occupancy,  Ann.  1132 ;  Iron-Safe  Clause, 
Ann.  1109,  1110;  Proof  of  Loss,  Ann.  1112;  Fraud,  Ann.  1114,  1126, 
1129;  Value,  Ann.  1120,  1121,  1130;  Partial  Loss,  Ann.  1134;  Char- 
acter of  Property,  Ann.  1096 ;  Rents,  Ann.  1098 ;  Misrepresentations, 
Ann.  1099;  Fire  Set  by  Third  Party,  Ann.  1115;  Conspiracy  of 
Agent,  Ann.  1122;  Judgment  Over  Against  Agent,  Ann.  1133. 

Amount  of  Recovery. — In  general,  the  measure  of  damages  under 
an  insurance  contract,  where  the  loss  is  not  total,  is  the  difference 
between  the  value  of  the  property  whole  and  damaged,  within  the 
amount  of  the  policy.""  However,  the  amount  of  the  policy  is 
not  even  prima  facie  evidence  of  the  loss  where  it  provides  that  in 
no  event  shall  the  claim  be  greater  than  the  actual  damage  to  or 
cash  value  of  the  property  at  the  time  of  loss.1148     Where  certain 


1134.  After  a  tire,  a  portion  of  the 
lot  on  which  the  building  consumed 
had  stood  was  sold  to  a  banking  coin- 
any  which  have  formerly  occupied 
part  of  It  as  a  tenant.  The  bank  re- 
built on  the  same  lot,  and  In  doing  so 
used  part  of  the  foundation  of  the  old 
building  and  a  part  of  the  old  bank 
vault.  The  extent  and  value  of  the  parts 
used  was  not  shown,  nor  was  there  any 


evidence 

if     the 


led      the 


whethei 

the  building.  Held  Insufficient  to 
show  that  the  Iohb  was  only  partial. 
— Hartford  Fire  Ins.  Co.  v.  Dorr  oh, 
133  3.  W.   166. 

113B.  In  an  action  on  a  Are  Insur- 
ance policy,  evidence  held  to  show 
that  plaintiff  Increased  the  risk,  In 
violation  of  the  provisions  of  the  pol- 
icy, by  dividing  the  house  into  three 
distinct  parts  after  the  policy  was  Is- 
sued,   and    having    each    part    occupied 

Fire   In*.  Go.  of  Waco,   133  S.  W.  491. 

1136.  Possession  of  property  cov- 
ered by  an  insurance  policy  Is  prima 
facie  evidence  of  ownership  thereof 
In  an  action  on  such  policy. — Liver- 
pool ».  L.  &  G.  Ins.  Co.  v.  Nations,  69 
S.  W.   817. 

1137.  Evidence  examined,  and  held 
to  show  that  the  alleged  mistake  of 
the  company  in  supposing:  that  the 
property  belonged  to  the  woman  with 
whom  plaintiff  was  living  when  It 
was  insured,  and  not  to  plaintiff,  was 
not  due  to  negligence  on  its  part. — 
HcCarty  v.  Hartford  Fire  Ins.  Co..  76 
S.  W.  934. 

1138.  In  an  action  on  a  fire  policy 
the  evidence  examined,  and '  held  to 
sustain  the  finding  or  the  trial  judge 
that  the  property  Insured  was  in  Tact 
owned  by  the  woman  with  whom  the 
plaintiff,  at  the  time  the  policy  was 
Issued,  was  living  In  adultery,  and 
that   plalntff   had   no   interest   therein 


— McCarty   v.   Hartford   Fire  Ins.   Co.. 
T6    ft.  W.   S34. 

1138a.  In  action  on  policy  of  fire 
Insurance  findings  facts  found  by 
Jury,  and  the  evidence  also  held  suf- 
ficient to  sustain  findings  for  plain- 
tiff on  issues  of  waiver  and  estoppel 
as  against  defense  of  concurrent  in- 
surance without  Insurer's  indorse- 
ment on  policy. — Mechanics'  &  Trad- 
ers' Ins.  Co.   v.  Dalton,    189   S.  W.   771. 

(BH     88 


of    1 

Cent  Big.  fimnuuw,   g   1781.) 


a  policy  provides 
it  shall  the  claim  be 
sum  than  the  actual 
uh  value  of  the  prop- 
ime     of     the     Are,     the 


S.    W.    45, 

1140.  Cotton  bagging  was  insured 
with  a  provision  that  loss  was  to  be 
estimated  according  to  the  actual 
cash   value   of   the   goods,   but   In   no 

replace  it.  Itu  value  at  the  Jobbing 
price  at  the  time  of  loss,  could  pur- 
chasers have  been  found,  was  less 
than  the  face  of  the  insurance,  but  at 
the  ordinary  price  exceeded  it.  There 
was  evidence  of  the  cost  of  manufac- 
turing it,  with  freight  and  added  ex- 
penses, and  also  that  replacement 
was  Impossible,  Held  that  neither 
the  Jobbing,  nor  the  ordinary  price, 
nor  the  cost  of  manufacturing  with 
added  expenses,  alone  furnished  the 
measure  of  damages,  but  all  were 
proper  to  be  considered  in  connection 
with  other  competent  facts,  and  that 
a  verdict  for  the  full  amount  of  the 
policy  would  not  be  disturbed. — Vir- 
ginia Fire  ft  Marine  Ins.  Co.  v.  Can- 
IE    B.    W,    »«,    18   Tex.   Civ.   App. 
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goods  were  insured  with  a  provision  that  the  loss  was  to  be  es-  - 
timated  according  to  the  actual  cash  value  of  the  goods,  but  in  no 
ease  to  exceed  the  cost  to  insured  to  replace  it,  it  was  held  that 
neither  the  jobbing  nor  the  ordinary  price,  nor  the"  cost  of  manu- 
facturing with  added  expenses,  alone  furnished  the  measure  of 
damages,  bat  all  were  proper  to  be  considered  in  connection  with 
other  competent  facta  and  that  a  verdict  for  the  full  amount  of  the 
policy  would  not  be  disturbed.1140  In  an  action  on  an  indemnity 
policy  against  loss  of  stock  dividends  by  fire  the  judgment  for 
the  insured  properly  deducted  his  proportion  of  accrued  earnings 
from  the  whole  earnings,  less  expenses  from  the  face  of  the  pol- 
icy.11*" 

Questions  for  the  Court.— The  construction  of  a  written  pro- 
vision as  to  the  extent  of  the  insurers  liability  is  for  the  court.1"' 
A  requested  instruction  denning  the  term  "attached  additions," 
used  in  describing  the  property  was  properly  refused,  as  not  in- 
volving a  question  of  law.1117  The  question  whether  a  vessel  is  in 
Gulf  waters  when  it  was  lost  in  a  river  in  which  the  tide  from  the 
Mexican  Gulf  ebbed  and  flowed,  is  for  the  court.1"*  A  letter  of 
insured  directing  the  cancellation  of  a  policy  cannot  operate  as  a 
cancellation  where  the  insured  replied  that  it  could  only  be  can- 
celed under  certain  conditions.1"* 

Questions  for  the  Jury — (1)    As  to  Cancellation. — The  question 

:oh  as  a  ground  for  recovery,  the  over- 
ire  ruling:  of  exceptions  for  misjoinder  of 
iB-  causes  of  action  wan  not  ground  for 
)le  reversal  of  a  judgment  for  plaintiff.— 
of  Oklahoma   Fire   Ins.   Co.   v.   Ross.   170 


1141.     T1 
under    an    insurance    contract. 
loss  Is  not  total.  Is  the  differen 
Ween  the  value  of  the  property 
and   damaged,    within    the   amoi 
the    policy. — German    Ins.    Co.    v.    Ev- 
erett,   46    8.    W.    96.    IS   Tex.   Civ.   App. 
Sit. 

1141a.  In  action  on  Indemnity  pol- 
icy against  loss  of  stock  dividends  by 
fire,  judgment  for  plaintiff  deducted 
his     proportion     of     accrued     earnings 

penses  from  the  face  of  the  policy, 
held  proper.— Liverpool  tc  London  ft 
Globe  Inn.  Co.  V.  Lester.  110  S.  W. 
602. 


1144.  Where  Insured  directed  the 
cancellation  of  a.  policy  containing 
cancellation    clause,    and    the    agents 


1141.  When  there  was  evidence 
that  a  letter  was  mailed,  whether  It 
was  received  by  the  addressee,  since 
deceased,  was  a  question  for  the 
jury,  though  It  could  not  be  found 
araoung  the  addressee's  papers. — 
Northern  Asaur.  Co.,  Limited,  of  Lon- 
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wrote   that   the 
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Mannheim     Ins. 

Charles 

Clarke 

A    Co.,    167    S. 

W.    291. 
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1148. 

Whethe 

altered 
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1148.     Where 
breach   of   contn 
tain  slanderous  < 
Ice   only,   and   the    court    did    not    sub- 
mit  the   Issue   of  slander   to  the  jury 


fact  suffered,  was  for  the  jury. — Hart- 
ford Fire  Ins.  Co.  v.  Walker,  163  8.  W. 
SOS.  See  28  Cent.  Dig.  Insurance 
1)1666-1722. 


•v  Google 


178 


FIRE   INSURANCE 


of  mutual  cancellation  of  a  policy  before  loss  is  for  the  jury.1"1 
11,1  And  in  this  connection  the  authority  of  the  insured's  attorney 
to  accept  notice  of  cancellation  and  substitution  of  another  policy 
is  for  the  jury."" 

(2)  As  to  Incumbrances.— The  question  whether  the  insurer 
waived  the  conditions  of  the  policy  regarding  incumbrances  is  not 
for  the  jury  where  the  insurer  has  not  alleged  such  waiver  in  his 
pleadings."60  It  is  a  question  for  a  jury  whether  a  mortgage  had 
been  executed  and  delivered  as  to  the  husband  or  whether  it  had 
been  left  with  the  mortgagee  for  convenience  and  was  not  to  take 
effect  until  signed  by  the  wife.1"2 

(3)  As  to  Additional  Insurance, — Whether  the  insurer  consented 
to  additional  insurance  is  for  the  jury.1"6 

(4)  As  to  Increased  Hazard. — Whether  a  number  of  bales  of 
hay  thrown  on  the  gallery  of  the  insured  building  increased  the 
hazard  is  for  the  jury.11"  The  question  whether  a  single  effort  of 
an  unknown  person  to  burn  the  property  should  cause  the  insured 
to  consider  it  likely  to  be  repeated,  making  it  his  duty  to  report 


1147.  On  the  evidence,  held,  that 
whether  Insured  took  a  purported  In- 
ventory prior  to  Ihe  dates  of  the  pol- 
icies   sued    on    was    for    the    Jury. — Id. 

114a  Allegations  In  the  petition 
to  the  effect  that  proofs  of  loss  were 
made  Immediately  after  the  fire  un- 
der Ihe  supervision  of  the  company's 
adjusters,  that  after  the  adjustment 
the  adjusters  Informed  the  Insured 
that  the  company  would  not  pay  the 
loss,  that  the  company  never  made 
any  objection  to  the  proof  of  loss  un- 
til It  filed  Its  answer,  and  that  the 
company  thereby  waived  the  filing  of 
proof,  are  sufficient  to  Justify  sub- 
mitting to  the  Jury  the  question 
whether  the  company  waived  proof 
of  loss,  as  provided  for  In  the  policy. 
— East  Texas  Fire  Ins.  Co.  v.  Brown, 
(Tex.    Sup.)    18   S.  W.    713. 

1149.  In  a  suit  on  a  policy  on 
household  goods.  whether  Insured 
died  the  proof  of  loss  required  by 
the  policy,  and  whether,  If  not,  the 
default  was  waived  by  Insurer,  held 
for  the  Jury.— Fidelity  Phenix  Fire 
Ins.  Co.  v.  Sadau,   178  S.  W.   B6S. 

1149*.     In  an'actlon  on  an  indemni- 
ty   policy    where   plaintiff 
telephone    conversation    with    in. 
agent,    which    was    denied    by 


the  mortgagor's  wife,  so 
s  her  dower.  Held,  that  It 
it  Ion  for  the  Jury  whether 
>een  executed  and 
deUvered  as  to  the  husband,  or 
whether  it  had  been  left  with  the 
bank  president  for  convenience,  and 
was  not  to  take  effect  at  all  until 
signed  by  the  wife. — Basts.Tex.  Fire 
Ins.  Co.  v.  Clarke  (Tex.)  IE  S.  W.  168. 
1163.  The  court  cannot  know  as  a 
matter  of  law  that  10  or  IE  bundles 
of  baled  hay  left  on  the  gallery  of  a 
house  Increases  the  hazard  of  fire 
Insured  against  in  a  policy  stipulat- 
ing that  It  shall  be  void  if  the  haz- 
ard is  increased,  where  the  evidence 
only  showed  that  the  hay  was  left 
on  the  gallery  by  being  thrown  off  a 
wagon,  because  storage  room  was 
lacking  at  a  mill,  and  that  it  was 
left  there  Until  the  wagons  could  re- 
turn from  the  mill;  but  the  question 
Is  for  the  jury. — Hamburg-Bremen 
Fire  Ins.  Co.  v.  Swift,  ISO  S.  W.  870. 
1154.  '  In  an  action  on  a  policy  pro- 
iron-safe  clause  that   the 
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1153. 

defendant  pleaded  breach  of  condi- 
tion In  that  the  assured  had  mort- 
gaged the  premises.  It  was  shown 
that  he  had  signed  a  mortgage  to  a 
bank,  and  had  left  the  Instrument 
with   Its   president,   to  await   the   sig- 


was  made  Just  prior  to  the  assured's 
alleged  acceptance  of  the  policy,  or 
whether  the  Inventory  taken  prior  to 
the  date  on  which  the  policy  was  re- 
ceived by  assured  was  the  "last  pre- 
ceding inventory."  the  former  Inven-  ' 
tory  being  the  preceding  one  If  the 
policy  was  not  accepted  until  when 
alleged,  otherwise  the  latter  was  the 
last  preceding  Inventory.— Queen  City 
Ins.  Co.  v.  Long.  132  S.  W.  82.  See 
28  Cenl.  Dig.  Insurance,   11   1556,   1732. 
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it  to  the  company  is  for  the  jury.11"  It  is  for  the  jury  whether 
the  agent  knew  that  gasoline  was  used  on  the  insured  property  so 
as  to  operate  as  a  waiver  of  the  condition  in  the  policy.1"* 

(5)  As  to  the  Iron-Safe  Clause. — The  question  of  substantial 
compliance  with  the  provisions  of  the  iron-safe  clause  is  for  the 
jury.11*0  Also,  whether  the  insurer  waived  a  forfeiture  for  non- 
compliance with  such  clause  is  for  the  jury.11" 

(0)  As  to  the  Inventory.— It  was  for  the  jury  to  determine 
whether  the  insured  took  a  purported  inventory  prior  to  the  date 
of  the  policy  sued  on.11"  And  whether  such  inventory  was  a  sub- 
stantial compliance  with  insured's  contract  obligation  to  furnish 
an  inventory  was  for  the  jury.1188  As  to  which  of  two  inventories 
was  the  ' '  last  preceding  inventory ' '  was  a  question  for  the 
jury."" 

(7)  As  to  Proofs  of  Loss. — Whether  the  insured  filed  the  proof 
of  loss  required  by  the  policy,  and  whether,  if  not,  the  default  was 
waived  by  the  insurer,  held,  for  the  jury.1148  l1*8 

(8)  Miscellaneous. — The  questions  of  waiver  and  estoppel  may 
be  submitted  to  the  jury.1110  116s  Whether  the  insured,  after  loss, 
altered  his  books  and  records  so  as  to  show  a  greater  loss  than  he 
had  in  fact  sustained,  is  for  the  jury.11*8  Whether  a  material  or 
substantial  part  of  a  building  fell,  thus  avoiding  the  policy,  is  for 
the  determination  of  the  jury."'*  Where  a  policy  provided  that  a 
transfer  by  the  owner  should  not  invalidate  the  policy,  as  against 
the  interest  of  the  mortgagee,  provided  he  notified  the  insurer  of 
such  transfer,  and  there  was  evidence  that  at  the  time  the  owner 
conveyed  the  property  he  was  the  agent  of  the  mortgagee,  it  was 

1165.  It  Is  error  to  submit  to  the  shown  that,  though  the  company's  ad- 
Jury  the  question  whether  the  Insur-  juster  and  local  agents  were  Inform- 
al! ce  company  waived  the  conditions  ed  by  plaintiffs  that  they  had  not 
of  the  poilcy  regarding'  Incumbrances,  compiled  with  an  Iron-safe  clause. 
where  the  plaintiff  has  not  alleged  neither  of  them  declared  a  forfeiture 
such  waiver  In  his  pleadings. — Bast  of  the  policy:  that  the  adjuster  after- 
Teiaa  Fire  Ins.  Co.  v.  Brown,  (Tot.  wards  required  one  of  plaintiffs  to 
Sup.)    IS    S.    W.    713.  make    a    statement    of    the    loss    under 

""""  oath,    and     stated     that     the    company 

would  settle  for  the  loss:  and  that 
plaintiffs  had  no  notice  of  any  limita- 
tion on  the  adjuster's  authority — it 
was  a  question  for  the  Jury  whether 
defendant  had  waived  the  forfeiture 
of  the  policy. — Couch  &  Gllllland  v. 
Home  Protection  Fire  Ins.  Co.,  73  S. 
W.    1077. 

1169.     In   action   on   Are   policy,   the 

court  did  not  err  In  refusing  peremp- 

SIJ.  tory   Instruction    for   defendant   lgnor- 

1107.     In   an   action    on   a   policy,   a      lng   waiver   and    estoppel. — Mechanics* 

requested       Instruction       defining       the       4    Traders'    Ins.   Co.    v.    Dalton,    1S9    S. 

term     "attached     addition,"     used     In      W.   771. 

describing  the  property,   was  properly  In   action    on   Are   policy,   court   did 

refused,  aa  not  Involving  a  question  not  err  in  refusing  a  peremptory  In- 
of  law. — Connecticut  Fire  Ins.  Co.  v.  structlon  for  defendant  assuming,  as 
Hllbrant,  73  a  W.  658.  a    matter    of    law.    that    the   evidence 
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1168.    Where,    in    an    action    to   re-      was  not  sufficient  to  raise   the  Is 
i   an   Insurance   policy,   it   was      of   waiver   and   estoppel.- 
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error  to  fail  to  submit  the  issue  of  notice  to  the  jury.11*1  The  in- 
surer cannot  complain,  where  by  agreement  certain  issues  of  fact 
are  submitted  to  the  jury  as  the  only  issues  to  be  determined,  that 
the  evidence  was  not  sufficient  to  support  a  finding  that  the  prop- 
erty destroyed  was  not  worth  the  sum  alleged  in  the  petition,  as 
the  agreement  was  an  admission  that  the  property  destroyed  was 
worth  the  sum  alleged  in  such  petition.117*  (As  to  withdrawal  from 
the  jury  of  the  acts  done  by  a  co-conspirator  in  an  attempt  to  de- 


1160.    Whether  there  has  been  a  sub- 
stantial  compliance   with   a   condition 

requiring   the  insured    to   keep   his    ln- 


■  In 


proof  ■ 


Is  a  question  of  fact  for  the  jury, 
where  there  Is  evidence  from  which 
the  Jury  might  have  found,  that  the 
omission  to  place  the  Inventory  In 
the  safe  on  the  night  of  the  (ire  WM 
inadvertent  or  an  accident,  and  that 
the  condition  had  been  substantially 
complied  with,  in  good  faith. — Kemen- 
do  v.  Western  Assur.  Co.  of  Toronto, 
Canada,  67  S.  W.  298,  reversed  60  S. 
W.  HI. 

1161.  An  insurance  policy  contained 
a  stipulation  against  alienation  of  the 
property,  but  provided,  that  »  trans- 
fer by  the  owner  should  not  invalidate 
the  policy,  as  against  the  Interest 
of  the  mortgagee,  provided  that  he 
notified  the  Insurer  of  such  transfer 
If  he  had  knowledge  thereof.  At  the 
time  an  owner  conveyed  the  property 
there  was  evidence  that  he  was  an 
agent  and  representative  of  the  mort- 
gagee- In  such  a  capacity  that  his 
knowledge  of  the  transfer  was  Im- 
putable to  the  mortgagee.  Held,  It  was 
error  to  fall  to  submit  the  Issue  of 
notice  to  the  Jury  Instead  of  directing 
a  verdict  In  favor  of  mortgagee.— 
Alamo  Fire  Ins.  Co.  v.  Davis.  60  S. 
W.  SOI. 

Ilea.  Evidence  held  sufficient  to  re- 
quire the  submission  to  the  Jury  of 
the  issue  whether  there  was  a  mutual 
cancellation  of  a  fire  insurance  policy 
before  the  fire.— Westchester  Fire  Ins. 
Co.    v.   McMinn,    IBS    S.    W.    2d. 

1163.  In  action  on  Are  Insurance 
policy,  where  defendant  claimed  that 
the  original  policy  had  been  canceled 
and  a  smaller  policy  substituted,  held 
on  the  evidence  that  the  authority  of 
Insureds  attorney  to  accept  notice  of 
cancellation  and  substitution  was  for 
jury. — Glasscock  v.  Liverpool,  London 
ft  Globe  Ins.  Co.,   188  S.  W.  281. 

1164.  Where,  as  a  defense  to  an 
action  to  recover  on  an  Insurance  pol- 
icy, defendant  charged  a  conspiracy 
on  the  part  of  plaintiff  and  F.  to  de- 
fraud It,  withdrawal  from  the  Jury  of 

of  such  conspiracy,  subsequent  to  the 
destruction  of  such  property,  was  re- 
versible error.— Fire  Ass'n  of  Phila- 
delphia v.  McNerney.  64  S.  W.  1063. 


t  of  the  i 


11 05.      The  cone 
provision  as   to   t 

surers  liability  was  a  question  ror 
the  court  and  not  for  the  Jury.— Fire- 
man's Ins.  Co.  v.  Jesse  French  Piano 
ft  Organ  Co.,  187  S.  W.  681. 

1168.  Whether  such  Inventory  was 
a  substantial  compliance  with  Insur- 
eds contract  obligation  to  furnish  an 
Inventory,    held,   for  the  Jury.— Id. 

lies.  In  an  action  on  a  tire  Insur- 
ance policy,  void  if  other  Insurance  is 
procured  without  consent,  evidence 
held  sufficient  to  Justify  the  submis- 
sion to  the  Jury  of  the  question  of 
consent— Be  Nance  Ins.  Co.  of  Phila- 
delphia v.  Dalton,  178  S.  W.  866. 

1170.  Evidence  held  to  Justify  the 
submission  to  the  Jury  of  the  Issues  of 
waiver  and  estoppel. — Id. 

1171.  Whether  an  Insurance  policy 
was  canceled  by  mutual  consent  with- 
out the  return  of  the  unearned  prem- 
ium held  to  be  a  question  for  the  Jury, 
though  Insured  did  not  ask  for  the  re- 
turn of  the  premium  and  may  have 
thought  the  policy  was  fully  canceled 
without  such  return. — Polemanakos  v. 
Austin  Fire  Ins.  Co.,  160  S.  W.  1184. 
See  28  Cent.  Dig.  Insurance,  II  16E6, 
1788-1770. 

1179.  Whether  a  single  effort  of  an 
unknown  person  to  burn  the  property 
should  cause  Insured  to  consider  It 
likely  to  be  repeated,  making  It  the 
duty  of  insured  to  report  same  to  the 
company,  within  a  provision  that  the 
policy  shall  be  void  If  the  hazard  be 
Increased  by  any  means  within  the 
knowledge  of  Insured,  is  a  question  for 
the  Jury. — Scottish  Union  ft  National 
Ins.  Co.  v.  Weeks  Drug  Co.,  118  S.  W. 
1086.  See  28  Cent.  Dig.  Insurance,  II 
1656,  1707-1738. 

1173.  In  an  action  on  an  Insurance 
policy  for  1600.  where  certain  Issues  of 
fact,  not  including  the  value  of  the 
property,  were  submitted  to  the  jury 
by  agreement  made  In  open  court  as 
the  only  Issues  of  fact  to  be  determin- 
ed, defendant  cannot  complain'  that  the 
evidence  was  not  sufficient  to  support 
a  finding  that  the  property  destroyed 
was  not  worth  the  sum  alleged  In  the 
petition,  as  the  agreement  that  the 
Issues  submitted  were  the  only  ones 
was  an  admission  that  the  property 
destroyed  was  worth  the  sum  alleged 
In  the  petition. — Mecca  Fire  Ins.  Co.  of 
Waco  v.  Wllderapin,  118  S.  W.  1131. 
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fraud  the  insurer,  Bee  Ann.  1164.)  (As  to  failure  of  court  to  sub- 
mit the  issue  of  slander  in  a  caae  for  breach  of  contract,  see 
Ann.  1143.) 

Instructions — (1)  In  General. — "Where  an  insurer  interposed 
four  different  defenses,  an  instruction  that  the  burden  rested  on 
it  to  establish  some  one  of  its  defenses,  and  if  it  failed  to  establish 
any  of  them,  the  verdict  should  be  for  the  insured,  is  erroneous, 
because  leading  the  jury  to  believe  that  the  insured  was  entitled  to 
recover  unless  the  insurer  established  all  of  its  defenses.11"  Such 
an  instruction  should  be  modified  to  state  that  the  verdict  should 
be  for  the  insured  if  the  insurer  fails  to  establish  at  least  one  of  its 
defenses.1"8  An  instruction  which  indicates  that  an  insurer  was 
not  bound  by  the  re-delivery  of  the  policy  unless  the  agent  was 


1174.  Whether  an  agent  of  an  In- 
surer, procuring-  a.  policy  stipulating 
that  It  should  be  void  on  Insured  keep- 
Ins;,  using,  or  allowing  gasoline  on  the 
premises,  knew  that  gasoline  was  kept 
on  the  premises  for  the  needs  of  the 
business  carried  on  so  as  to  operate 
as  a  waiver  of  the  condition  of  the 
policy,  held,  under  the  evidence,  for 
the  jury. — American  Cent.  Ins.  Co.  v. 
Chsncey,  127  S.  W.  B77.  See  28  Cent. 
Dig.  Insurance,   II  1663,   1T3Z-17T0. 

Ions.     (Bee   88   Cent.   Bis;. 
■f-lBOa,   17T1.1784.) 


1175.  In  s  suit  on  Are  policies,  an 
instruction  that  a  compromise  relied 
upon  by  Insured  had  not  been  shown  to 
have  been  made  by  Insurer's  author- 
ity, and  should  not  be  considered  by 
the  Jury,  was  properly  refused,  where 
It  was  a  question  of  fact  whether  the 
agent  who  agreed  upon  the  compromise 
acted  within  his  authority,  or  scope 
Of  apparent  authority. — Milwaukee  Me- 
chanics' Ins.  Co.  v.  Froech,  130  9.  W. 
HO, 

117*.  In  an  action  on  a  1360  tire 
policy,  stipulating  that  insurer  should 
not  be  liable  for  more  than  three- 
fourths  of  the  value  of  the  property, 
an  Instruction  that  the  measure  of 
damages  was  the  value  of  the  property 
not  exceeding  1350  was  erroneous  as 
allowing  a  recovery  of  JSEO,  though  In 
excess  of  three-fourths  of  the  value. — 
State  Hut.  Fire  Ins.  Co.  v.  Cathey.  163 
9.  W.  93E.  See  SB  Cent.  Dig.  Insurance, 
II  16KB,  1771-1784. 

1177.  In  an  action  on  a  policy  In- 
demnifying against  the  loss  of  rents 
for  such  period  as  was  reasonably 
necessary  to  restore  the  premises,  the 
evidence  being  undisputed  that  from 
the  date  of  the  Are  to  the  restoration 
of  the  building  the  rents  were  f  176,  the 
Insurance  company  contesting  alone 
the  amount  of  recovery,  the  court 
properly  charged  that  If  the  time 
actually  spent  was  no  more  than  was 
reasonably  necessary,   they  should  And 


for  the  Insured  for  the  sum  of  1176. — 
Hartford  Fire  Ins.  Co.  v.  Plres,  186 
B.  W.  566.  See  28  Cent.  Dig.  Insurance, 
II  16BB.  1771-1784. 

1178.  In  an  action  on  a  Are  policy, 
an  Instruction  dellnlng  total  loss  held 
sufficiently  favorable  to  Insurer. — Fire 
Ass'n  of  Philadelphia  v.  Stray  horn, 
186  S.  W.  101.  See  £8  Cent.  Dig.  In- 
surance, II  166B.  1771-1784. 

1178.  An  Instruction,  not  specifical- 
ly requiring  the  Jury  to  base  Its  belief 
on  the  evidence,  is  not  bad,  where  they 
have  been  told  that  plaintiff  must 
prove  his  case  by  a  preponderance  of 
the  evidence. — Austin  Fire  Ins.  Co.  v. 
Bayles,  167  S.  W.  272. 

1180.  A  requested  charge  that,  the 
market  value  after  the  lire  of  the  piano 
insured  not  having  been  shown,  no  re- 
covery could  be  had,  held  properly  re- 
fused, under  the  evidence. — Occident 
Fire  Ins.  Co.  v.  Linn,  178  S.  W.  GS3. 

1181.  Where  the  president  of  an  In- 
surance company,  also  named  as  the 
trustee  In  a  deed  of  trust  given  to  the 
company,  In  negotiating  the  loan,  In- 
sisted that  the  Insurance  should  be 
carried  In  his  company,  the  court  did 
not  err  In  treating  it  as  undisputed 
that  the  company  selected  itself  to 
carry  the  Insurance. — Commonwealth 
Fire  Ins.  Co.  v.  Obenchaln,  161  S.  W. 
611. 

UBS.  In  an  action  on  a  fire  policy, 
defendant's  request  for  an  Instructed 
verdict  on  the  ground  that  the  evidence 
did  not  show  the  delivery  of  the  policy, 
the  premium,  or  the  rate  of  premium, 
held  properly  refused,  as  being  In- 
applicable to  the  evidence. — State  Mut. 
Fire  Ins.  Co.  v.  Taylor,  167  S.  W.  850. 

1188.  In  an  action  on  a  fire  policy 
covering  household  goods,  charge  di- 
recting the  Jury  to  ascertain  the  value 
of  the  goods.  Instead  of  the  actual  cash 
value,  as  provided  In  the  policy,  was 
not  error,  In  the  absence  of  a  request 
for  a  special  charge.— Commonwealth 
Ins.  Co.  of  New  York  v.  Finegold,  1B3 
S.  W.  B33. 
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expressly  authorized,  is  misleading.1-13  The  request  of  the  insurer 
for  an  instructed  verdict  on  the  ground  that  the  evidence  did  not 
show  the  delivery  of  the  policy,  the  premium,  or  the  rate  of  prem- 
ium, was  properly' refused  where  it  was  inapplicable  to  the  evi- 
dence.11*2 An  instruction,  not  specifically  requiring  the  jury  to 
base  its  belief  on  the  evidence,  is  not  bad,  where  they  have  been 
told  that  the  insured  must  prove  his  case  by  a  preponderance  of 
the  evidence.117* 

(2)     As  to  Incumbrance. — Where  the  application  was  oral,  an 
instruction  that,  if  the  insured  truthfully  answered  the  question 


1184.  In  an  action  on  policy  pro- 
hibiting- assignment,  unleas  otherwise 
provided  by  agreement,  instruction 
that  notification  to  the  Insurer  was  not 
sufficient,  that  assent  by  the  Insurer 
was  also  required,  and  that,  if  noti- 
fication was  given.  Its  assent  would  be 
presumed,  unless  it  declined  to  accept 
the  transfer,  held  proper  and  not  er- 
roneous, as  placing  the  burden  on  In- 
surer to  prove  nonconsent. — Northern 
Assur.  Co.,  Limited,  of  London  vs.  Mor- 
rison, 162  S.  W.  411.  See  28  Cent.  Dig. 
Insurance,  t!  16G6-17T1. 

11B6.  In  an  action  on  a  Are  poUcy, 
error  In  a  charge,  on  the  measure  of 
damages  hold  not  harmless  In  view 
of  the  evidence.— State  Mut  Fire  Ina, 
Co.  v.  Cathey.  163  S.  W.  836. 

'i    brought    on    a 
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ance,  and  there  Is  some  evidence  that 
the  loss  was  less  than  the  whole 
amount  Of  insurance.  It  la  reversible 
error  to  refuse  to  Instruct  the  Jury  as 
to  the  pro  rata  liability  of  the  defend- 
ant, though  such  limitation  of  liabil- 
ity was  not  pleaded  by  the  defendant. 
— Hlbemla  Ina  Co.  v.  Starr,  (Tex.)  IS 
S    TV.  1017. 

1187.  The  following  charge  held  to 
state  the  law  correctly:  If  you  believe 
from  the  evidence  before  you  that  the 
building  described  in  the  poUcy  sued 
on  was  not  destroyed  by  lire,  you  will 
(Ind  for  the  defendant.  In  this  case 
you  are  instructed  that  before  the 
plaintiff  can  recover,  it  must  appear 
from  the  evidence  to  your  satisfaction, 
that  the  fire  caused  the  destruction  of 
the  building.  If  the  building  fell  down 
before  it  was  burned,  and  the  fire 
occurred  after  the  building  fell  down, 
and  If  you  so  believe  from  the  evi- 
dence before  you,  you  will  find  for 
the  defendant.  If  the  evidence  satis- 
fies you  that  the  building  was  on  fire 
before  It  fell,  and  that  such  fire  caused 
the  fall  of  the  building,  then  you 
should  And  for  plaintiff  as  previously 
explained  in  the  first  paragraph  of 
these  Instructions. — Liverpool  and  L. 
and  G.  Ins.  Co.  v.  Ends.  65  Tex.  118. 


1188.  It  Is  error  to  charge  as  a  mat- 
ter of  law  that  an  insurance  company 
through  the  Information  given  Its 
secretary  by  an  agent  that  a  certain 
factory  was  using  a  cotton  gin  In  its 
building,  thereby,  according  to  insur- 
er's contention,  increasing  the  risk,  had 
notice,  tbe  company  claiming  the  pol- 
icy avoided  by  reason  of  such  fact. 
It  was  also  held  error  for  the  court 
to  charge  that  if  they  believed  In  ef- 
fect that  cotton  gins  are  embraced  In 
the  term  "cotton -seed-oil  factory"  and 
that  It  was  usual  to  run  them  in  con- 
nection with  such  factories  they  should 
find  for  the  plaintiff,  as  the  evidence 
did  not  Justify  such  a  charge. — Texas 
Banking  &  Ins.  Co.  v.  Hutching,  El 
Tex.  «. 

11H,  A  charge  that  the  insurance 
company  will  be  regarded  as  waiving 
a  misdescription  of  the  property  In- 
sured In  the  application  because  the 
president  of  the  company  had  learned 
of  It  but  had  done  nothing.  Is  error. 
In  the  absence  of  facts  showing  the 
president  had  authority  to  bind  the 
company  In  contracts  of  Insurance.- — 
Home  Ins,  A  Banking  Co.  v.  Lewie,  48 
Tex.   622. 

11*0.  Policy  contained  the  clauae: 
"Or  if  the  above  mentioned  premises 
shall  be  occupied  or  used  so  as  to  in- 
crease the  risk,  or  become  vacant  or 
unoccupied,  and  so  remain  for  more 
than  thirty  days,  without  notice  to 
or  consent  of  this  company,  In  writing, 
•  •  •  then  and  In  every  such  case 
this  policy  shall  be  void."  The  evi- 
dence showed  that  the  premises  had 
become  vacant.  It  was  held  to  be  error 
to  instruct  the  Jury:  "If  you  believe 
from  the  evidence  that  the  house  was 
vacant  or  unoccupied  for  a  period  of 
thirty  days  before  the  Are  and  If  you 
further  believe  from  the  evidence  that 
the  risk  was  thereby  Increased,  then 
your  verdict  should  be  for  the  de- 
fendant."    It  was  also  error  to  refuse 

for  over  thirty  days,  at  the  time  of  the 
fire,  without  notice  to  or  consent  of 
the  company,  defeated  the  right  to  re- 
cover unless  the  company  waived  the 
condition. — Galveston  Ina.  Co.  v.  Long. 
61  Tex.  88- 
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asked  him  by  the  agent,  then,  if  there  was  a  lien  on  the  property 
insured,  it  would  not  affect  the  validity  of  the  policy,  was  erroneous, 
the  agent  not  being  required  to  inquire  as  to  an  incumbrance  and 
the  fact  that  the  insured  truthfully  answered  the  questions  did  not 
constitute  a  waiver  of  the  incumbrance  provision  in  the  policy.12" 

(3)  As  to  Ownership.— It  is  not  error  to  charge  that  it  was 
essential  for  the  insurer  to  prove  that  it  would  not  have  accepted 
the  risk  had  it  known  the  true  facts  as  to  ownership. l,l<  An  instruc- 
tion that  the  insured,  in  order  to  recover,  must  show  exclusive 
ownership,  without  specifying  the  time  of  the  issuance  of  the  pol- 
icy or  the  time  of  the  loss,  is  not  reversible  error,  as  the  omission 
could  have  been  supplied  by  a  requested  charge.1*81  A  charge  based 
on  the  hypothesis  that  the  jury  was  satisfied  that  the  purchase 
money  had  not  been  paid  and  there  was  an  outstanding  vendor's 
lien,  was  properly  refused  where  the  purchase  money  had  been  paid 
with  the  exception  of  an  outstanding  vendor's  lien."M 

(4)  As  to  Additional  Insurance. — An  instruction  as  to  what  con- 
stituted notice  of  an  intention  to  take  out  additional  insurance  and 
waiver  was  erroneously  refused.11*'  (For  an  instruction  as  to 
what  constituted  waiver  of  consent  to  take  out  additional  insur- 
ance being  misleading,  see  Ann.  1194.) 

(5)  As  to  Increase  of  Hazard.-.  -Where   the   evidence  is  suffi- 


i  which 
.      .  trlbu- 

another  company  carrying 
insurance  on  the  same  property  and 
Imposes  on  the  first  company  a  liabili- 
ty as  great  as  if  there  had  been  no 
other  Insurance. — Bast  Texas  Fire  Ins. 
Co.  v.  Coffee,  ei  Tex.  287. 

1198.  Where  defendant  pleaded  that 
the  Are  was  caused  by  the  Insured  it 
was  held  error  to  charge  the  Jury  that 
the  burden-of  proof  was  on  the  plaintiff 
to  show  "that  the  loss  was  an  honest 
one;  that  Is.  It  was  owing  to  causes 
nol  traceable  to  the  insured  or  his 
agency." — Dwyer  v.  Continental  Ins.  Co. 
57  Tex.   181. 

1193.  Where  the  purchase  money  on 
property  offered  for  Insurance  had  been 
paid  with  the  exception  of  an  out- 
standing vendor's  lien,  a  charge  based 
on  the  hypothesis  that  the  Jury  was 
satisfied  "that  the  purchase  money  had 
not  been  paid,  and  there  was  an  out- 
standing unsatisfied  vendor's  lien,"  was 
properly  refused.— Kant  Texas  Fire 
Ins.  Co.   v.   Dyches,   66   Tex.   665. 

lit*.  In  an  action  on  a  fire  Insur- 
ance policy,  void  if  additional  Insur- 
ance was  taken  out  without  consent, 
an  Instruction  as  to  what  constituted 
waiver  of  consent  held  misleading. — 
Reliance  Ins.  Co.  of  Philadelphia  v. 
Da  I  ton,  178  S.  W.  BE  6. 

lit*.  An  instruction  as  to  what  con- 
stituted notice  of  an  Intention  to  take 
out  additional  insurance,  and  waiver. 
held   erroneously   refused.— Id. 


defense    of   settlement    held   € 
notwithstanding    other    Instruction 
Fire  Ass'n  of  Philadelphia  v.  1 
179  s.  w.  m. 

1197.  Where  an  insurance  company 
interposed  four  different  defenses  to 
an  action  on  a  policy,  an  Instruction 
that  the  burden  rested  on  the  defend- 
ant  to  establish  some  one  of  Its  de- 
fenses, and  if  It  "failed  to  establish 
any  of  them"  the  verdict  should  be 
for  the  plaintiff  was  erroneous,  be- 
cause leading  the  jury  to  believe  that 
plaintiff  was  entitled  to  recover  unless 
defendant  established  all  of  Its  de- 
fenses.— Liverpool  &  L.  &  G.  Ins.  Co. 
v.  Joy,  6!  S.  W.  S46,  26  Tex.  Civ.  App. 
S13,  rehearing  denied  London  &  L.  & 
O.  Ins.  Co.  v.  Same,  64  S.  W.  TBS.  26 
Tex.  Civ.  App.  618. 

1198.  An  Instruction,  In  an  action 
In  which  four  separate  defenses  are 
interposed,  that  the  burden  Is  on  de- 
fendant to  establish  one  of  its  de- 
fenses, and,  If  It  falls  to  establish  any 
one  of  them,  the  verdict  should  be  for 
the  plaintiff,  should  be  modified  to 
state  that  the  verdict  should  be  for 
the  plaintiff  if  defendant  falls  to  es- 
tablish at  least  one  of  its  defenses. 
Rehearing.  Liverpool  &  L.  &  G.  Ins.  Co. 
v.  Joy,  62  S,  W.  546,  26  Tex.  Civ.  App. 
613.  denied.    London  ft  L.  ft  G.  Ins.  Co, 

Joy.  64  S.  W.  786,  26  Tex.  Civ.  App. 


613. 


,  Google 
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cient  to  submit  the  question  whether  the  hazard  bad  been  increased, 
an  instruction  that,  if  the  risk  had  been  increased  by  using  the  house 
as  a  laundry,  but  not  within  the  insured 's  knowledge  or  eontrol,  the 
policy  would  not  be  rendered  void,  is  proper."0'  .  An  instruction 
that  if  there  was  an  increase  of  hazard  by  the  conducting  of  a 
gambling  establishment  on  the  premises,  it  would  avoid  the  policy, 
unless  waived,  was  sufficient  where  the  general  charge  had  fully 
instructed  the  jury  as  to  waiver.1105  "•*  It  is  error  to  charge  that 
an  insurer,  through  information  given  its  secretary  by  an  agent 
that  a  certain  factory  was  using  a  cotton  gin  in  its  building,  there- 
by, according  to  the  insurer's  contention,  increasing  the  risk,  had 
notice,  the  insurer  claiming  the  policy  avoided  by  reason  of  such 
fact.1"*  (For  evidence  not  justifying  a  charge  that  if  the  jury  be- 
lieved in  effect  that  cotton  gins  are  embraced  in  the  term  "cotton- 


o.  nuit  on  Are  policies,  an 
that  Insured  could  not  re- 
cover for  articles  stolen  or  not  in  the 
house  at  the  time  of  the  Are  was 
properly  refined,  where  an  Instruction 
given  required  the  Jury  to  And  that 
all  the  property . described  In  the  proof 
of  loss  was  In  the  house  at  the  time 
of  the  Sre  ttnd  was  destroyed. — Mil- 
waukee Mechanics'  Ins.  Co.  v.  Frosoh, 
ISO   8.  W.   «00. 

1800.  In  an  action  on  a  policy  of 
(ire  insurance  which  provided  that  the 
company  should  not  be  liable  beyond 
"the  actual  cash  value"  of  the  prop- 
erty destroyed,  an  Instruction  that  the 
Jury  might  And  for  the  plaintiff  the 
"fair  marhet  value"  of  the  property 
destroyed  is  not  error;  the  expression 
"fair  market  value"  being  equivalent 
to  "actual  cash  value." — Manchester 
Fire  Ins.  Co.  v.  Simmons,  36  S.  W. 
71!. 

1801.  Where  the  policy  calls  for 
payment  SO  days  after  proofs  of  loss, 
and  the  Jury  has  been  charged  not  to 
find  for  the  plaintiff  unless  there  had 
been  a  waiver  of  proof  by  the  company, 
a  subsequent  Instruction  that,  If  the 
Jury  nnd  for  the  plaintiff,  they  should 
calculate  Interest  from  SO  days  after 
loss  by  fire.  Is  not  erroneous,  as  as- 
suming the  existence  of  the  waiver, 
since  the  Jury  could  not  award  Inter- 
est under  the  instructions  unless  there 
had  been  such  waiver. — Bast  Texas 
Fire  Ins.  Co.  v.  Brown,   18  S.  W.  719. 

1MB.     Hut    such    instruction    la    er- 
s  in  falling  to  state  that  t 


Of  * 


>uid  t 


i  under  the 


ei-ms  of  the  policy  until  after  60  days 
from  the  date  of  the  waiver,  and  that 
Interest  would  not  begin  until  the  ac- 
crual of  a  cause  of  action.— East  Texas 
Fire  Ins.  Co.  v.  Brown,  is  S.  W.  T1S. 
1808.  Where  a  policy  provides  that 
a  sals  of  the  insured  property  shall 
avoid  the  policy,  and  the  issue  is 
whether  a,  forfeiture  by  a  sale  has 
been    waived   by   the   adjuster,  and   in- 


struction that  such  forfeiture  prevents 
a  recovery  by  the  Insured,  unless  the 
agent  who  Issued  the  policy  knew 
of  the  sale,  and  agreed  to  and  signed 
the  transfer,  Is  misleading,  notwith- 
standing that.  In  the  general  charge, 
the  court  fully  instructs  on  the  ques- 
tion of  waiver,  no  reference  thereto 
being  made  in  the  special  charge. — 
Morlarty  v.  United  States  Fire  Ins.  Co., 
43  8.  W.   1S2,  19  Tex.  Civ.  App.   669. 

1304.  An  instruction,  "If  you  And 
from  the  evidence  that  the  conduct  of 
a  gambling  establishment  in  said  in- 
sured premises  was  an  Increase  Of  haz- 
ard, you  will  And  for  defendant,  unless 
from  the  charge  you  And  such  for- 
feiture was  waived,"  does  not  assume 
that  the  gambling  establishment  In- 
creased the  hazard. — Morlarty  v.  Uni- 
ted States  Fire  Ins.  Co.,  49  S.  W.  Ill, 
19   Tex.   Civ.   App.   OS 9. 

ISM.  Where  in  the  general  charge 
the  court  had  fully  Instructed  the  Jury 
as  to  waiver,  an  Instruction  that  it 
there  was  an  Increase  of  hazard  by 
conducting    of    a   gambling    estab- 


lish™ 


Hie 


It    ■ 


ould 


void    the 

sufficient.  In  the  absence  of  a  request, 
without  a  statement  of  what  acts  ot 
defendant  would  constitute  a  waiver. 
— Morlarty  v.  United  States  Fire  Ins, 
Co.,    19    S.   W.    13Z.    19    Tex.    Civ.    App. 

its. 

1806.  In  a  suit  on  a  Are  policy  pro- 
vldlng  that  It  shall  be  void  If  the  haz- 
ard be  Increased  by  any  means  within 
the  control  or  knowledge  of  the  insur- 
ed, where  the  evidence  is  sufficient  to 
submit  the  question  whether  the  haz- 
ard had  been  increased  in  the  Jury,  an 
instruction  that,  if  the  risk  had  been 
Increased  by  using  the  house  as  a 
laundry,  but  not  within  plaintiff's 
knowledge  or  control,  the  policy  would 
not    be    rendered    void,    is    proper. — 
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seed  oil  factory"  and  that  it  was  usual  to  run  them  in  connection 
with  such  factories  they  should  find  for  the  insured,  see  Ann. 
1188.) 

(6)  As  to  Waiver  of  Transfer  of  Property. — Where  the  issue 
whether  a  forfeiture  by  a  sale  has  been  waived  by  the  adjuster, 
an  instruction  that  such  forfeiture  prevents  a  recovery  by  the  in- 
sured, unless  the  agent  who  issued  the  policy  knew  of  the  sale,  and 
agreed  to  and  signed  the  transfer,  is  misleading,  although  the 
court  fully  instructed  the  jury  as  to  waiver  in  the  general  charge, 
no  reference  thereto  being  made  in  the  special  charge."0* 

(7)  As  to  Vacancy.— "Where  the  policy  provided  that  if  the 
premises  shall  be  occupied  or  used  so  as  to  increase  the  risk,  or 
become  vacant  or  unoccupied  and  so  remain  for  more  than  thirty 
days,  without  notice  to  the  insurer,  the  policy^hould  be  void,  and 
the  evidence  showed  the  premises  had  become  vacant,  it  is  error 
to  instruct  the  jury  that  if  they  believed  that  the  house  was  vacant 
and  unoccupied  for  a  period  of  thirty  days  before  the  fire  and  if 
they  further  believed  that  the  risk  was  thereby  increased,  they 
should  find  for  the  defendant.11*0  In  such  a  case  it  would  have 
been  proper  to  charge  that  the  vacancy  for  over  thirty  days,  at  the 
time  of  the  fire,  without  notice  or  consent  of  the  insurer,  defeated 
the  right  to  recover  unless  the  insurer  waived  the  condition.1'*0 
Where  the  policy  provided  that  it  should  be  void  if  the  building 
became  vacant,  and  the  evidence  showed  it  was  vacant  at  the  time 
of  loss,  the  jury  should  be  instructed  to  find  for  the  defendant, 
unless  the  condition  was  waived."1' 

(8)  As  to  Value  of  Insured  Property. — Where  a  policy  provides 
that  the  insurer  shall  not  be  liable  beyond  the  actual  cash  value  of 
the  property  insured,  it  is  error  to  instruct  the  jury  to  find  for 
the  insured  in  the  amount  of  the  policy."11  The  expression  "fair 
market  value"  used  in  a  charge  is  equivalent  to  "actual  cash 
value.""00  A  charge  directing  the  jury  to  ascertain  the  "value" 
instead  of  the  actual  cash  value  is  not  error  in  the  absence  of  a 

1307.     Where  the  evidence  as  to  the  1908.     A  flre  policy  provided  that  it 

value  of  a  stock  of  Roods  at  the  time       -«■■-■--    ■ 
It  was  burned  was  positive  and  uncon- 
tradicted In  an  action-  against  an   In- 
for   the 


loss,  and  showed  the  loss  to  be  more  ££%$  hSfbewf  made  to  th^WiS 
than  the  face  of  the  policy,  an  Instruc-  but  all  tha  vendor's  lien  notes,  though 
tlon  that  the  Jury  should  determine  due,  had  not  been  paid,  which  was 
from  all  the  evidence  the  actual  cash  known  to  the  member  of  Insured  firm 
value  of  (he  property  covered  by  the  who  secured  the  Insurance,  and  who 
policy,  estimating  the  same  according  stated  all  the  facts  to  the  Insurance 
to  the  actual  cash  value  at  the  time  agent.  Held,  that  an  instruction  to 
of  the  lire,  with  any  deduction  for  de-  find  for  defendant  if  Insured  made 
preclatlon,  however  caused,  if  the  Jury  false  statements  concerning  the  sub- 
believed  such  deduction  should  be  Ject  of  the  insurance  was  properly 
made,  if  not  technically  correct,  did  modified  by  the  qualification  "known 
not  contain  error  sufflclent  to  reverse  to  be  false  at  the  time."— Underwrlt- 
the  Judgment.— Lion  Fire  Ins.  Co.  v.  ers'  Fire  ABs'n  v.  Palmer  &  Co  74  S 
Heath,  88  S.  W.  806.  W.  fl03. 
14— In*. 
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request  for  a  special  charge.1183  Where  the  loss  was  more  than  the 
face  of  the  policy,  an  instruction  that  the  jury  should  determine 
from  all  the  evidence  the  actual  cash  value,  estimating  the  same 
as  of  the  time  of  the  loss,  with  any  deduction  for  depreciation, 
however  caused,  if  they  believed  such  deduction  should  be  made, 
if  not  technically  correct,  would  not  reverse  the  judgment.1201  (For 
charge  refused  under  the  evidence  that  the  market  value  after  the 
fire  of  the  personal  property  insured  not  having  been  shown,  no 
recovery  could  be  had,  see  Ann.  1180.) 

(9)  As  to  Total  Loss. — It  was  proper,  in  case  of  a  total  loss,  un- 
der the  statute,  to  refuse  to  charge  with  reference  to  an  offer  by 
the  company  to  repair  the  property,  though  the  policy  provided 
that  this  might  be  done.120'  mo  (For  an  instruction  denning  total 
loss  held  sufficiently  favorable  to  the  insurer,  see  Ann.  1178.) 

(10)  As  to  Coirtpromise  and  Settlement.— An  instruction  ignor- 
ing the  defense  of  settlement  was  held  erroneous,  notwithstanding 
other  instructions.1"8  An  instruction  that  a  compromise  relied  upon 
by  the  insured  had  not  been  shown  to  have  been  made  by  the  in- 
surer's authority,  and  should  not  be  considered  by  the  jury,  was 
properly  refused  where  it  was  a  question  of  fact  whether  the  agent 
who  agreed  upon  the  compromise  acted  within  his  authority,  -  or 
scope  of  apparent  authority.11'1 

(11)  As  to  Fraud. — An  instruction  to  find  for  the  insurer  if  the 
insured  made  false  statements  concerning  the  ownership  of  the  in- 
sured property  was  properly  modified  by  the  qualification  "known 
to  be  false  at  the  time"  where  a  deed  to  the  property  had  been 
made  to  the  insured  but  certain  vendors'  lien  notes  were  outstand- 
ing.110* "Where,  after  a  fire,  the  insured  presented  the  insurer  the 
books  kept  by  him  which  did  not  mention  goods  recently  shipped 

1009.  Since  by  Rev.  St.  Art.  £371.  an  that  an  insurance  company  was  not 
Insurance  policy  la  a  liquidated  de-  bound  by  the  redelivery  of  Its  policy 
mand  against  the  company  for  the  unless  the  agent  la  expressly  author- 
amount  of  the  policy,  in  case  of  a  total  lied  are  properly  refused  as  raislead- 
losa,  it  was  proper,  where  total  loss  ins. — Austin  Fire  Ina.  Co.  v.  Sayles. 
was  shown,  to  refuse  to  charge  with  167  S.  W.  272.  See  28  Cent,  Dig.  In- 
reference  to  an  offer  by  the  company  surance,  II  1666,  1771. 
to  repair  the  property,  though  the  pel-  1913.  Where  there  was  no  written 
Icy  provided  that  this  might  be  done.  application,  but  whatever  questions 
---Commercial  Union  Assur.  Co,  of  Lon-  were  asked  the  Insured  and  the  I 


'.  Meyer,  29  S.  W.  SS,  thereto  were  oral,  an  Instruction  that, 
lSlOa  Where  the  Jury  found  that  the  if  Insured  truthfully  answered  the 
building  waa  bo  Injured  by  Are  as  to  questions  asked  him  by  the  agent, 
constitute  a  total  loss,  the  refusal  of  then,  if  there  was  a  lien  on  the  prop- 
the  court  lo  charge  on  the  question  of  erty  Insured.  It  would  not  affect  the 
Axing  a  partial  loss  was  not  reversible  validity  of  the  policy,  waa  erroneous, 
error. — Commercial  Union  Assur.  Co.  the  agent  not  being  required  to  ln- 
of  London  v.  Meyer,  29  S,  W.  93.  quire  whether  the  subject  of  insurance 
lfill.  In  an  action  on  a  Ore  Inaur-  was  Incumbered;  and  the  fact  that  ln- 
ance  policy,  providing  that  the  com-  sured  truthfully  answered  the  ques- 
pany  shall  not  be  liable  beyond  the  lions  propounded  to  him  did  not  con- 
actual  cash  value  of  the  property  in-  stitute  a  waiver  of  the  provision  avoid- 
sured.  it  was  error  to  instruct  the  lng  the  policy  If  the  property  was  in- 
Jury  to  find  for  plaintiff  in  the  amount  cumbered  by  an  undisclosed  lien. — 
of  the  policy, — Westchester  Fire  1ns.  Mecca  Fire  Ins.  Co.  of  Waco  v.  Moore. 
Co.  v.  Wagner,  30  S.  W.  969.  128  S.  W.  441.  See  28  Cent.  Dig.  In- 
ula.    Instructions      which      indicate  surance.   {}   156S,    1771. 
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and  that  were  a  part  of  the  stock  insured  and  told  the  agent  that 
shipments  had  been  made  but  gave  no  further  information,  later 
telling  another  agent  of  the  character  of  the  shipments  after  learn- 
ing the  latter  had  information  of  the  same,  the  court  should  have 
submitted  the  issue  of  frand  on  the  part  of-  the  insured  in  his 
dealings  with  the  agents  and  adjusters  and  it  was  not  sufficient  to 
submit  the  issue  of  fraud  in  the  shipments  of  the  goods.1"4  (For 
an  instruction  presenting  the  issue  of  fraud  by  excessive  demand 
in  the  proof  of  loss,  see  Ann.  1217.)   • 

(12)  As  to  Proofs  of  Loss. — When;,  after  application,  the  in- 
surer did  not  furnish  blank  proofs  of  loss  for  fear  of  losing  some  of 
its  legal  rights,  and  the  adjuster  did  not  say  whether  it  would  be 
necessary  to  prepare  them,  there  was  no  evidence  warranting  a 
submission  to  the  jury  of  the  question  whether  the  insurer  had 


ian.  In  an  action  on  Are  Insurance 
policies  there  was  evidence  that  after 
the  fire  Insured  presented  to  the  agent 
of  the  Insurance  company  Inventories 
taken  by  him  and  books  kept  by  him. 
which  contained  no  mention  of  goods 
that  had    recently  been  shipped  and  that 

Insured  testified  that  he  stated  to  the 
agent  that  shipments  had  been  made 
but  gave  "      ■ 

after 

closed  the  character  of  the  shipments, 
but  this  was  done  after  he  had  dis- 
covered that  the  agent  had  Informa- 
tion as  to  the  shipments.  Held,  that 
the  court  should  have  submitted  the 
Issue  of  fraud  on  the  part  of  insured 
In  his  dealings  with  the  agent  and.  ad- 
justers of  the  company  in  regard  to 
the  loss,  and  it  was  not  sufficient  to 
submit  the  Issue  of  fraud  In  the  ship- 
ments of  the  goods. — Home  Ins.  Co. 
v.  Sogers,  128  S.  W.  6E5. 

laifi.  Though  the  chief  examiner  of 
a  Are  Insurance  company  testified  di- 
rectly that  the  risk  covered  by  the 
policy  would  not  have  been  accepted 
by  the  company  had  the  true  facts 
as  to  ownership  been  known  to  It,  but 
there  was  other  testimony  tending  to 
discredit  him.  the  Jury  was  not  bound 
to  believe  him;  and  hence  there  was 
no  error  In  charging  that  It  was  es- 
sential for  the  insurer  to  prove  that 
It  would  not  have  accepted  the  risk 
had  It  known  the  true  facts  as  to 
ownership.— Shawnee  Fire  Ins.  Co.  v. 
Chapman,  132  S.  W.  8G4. 

1318.  In  a  suit  on  a  Are  policy  on 
household  goods.  Instruction  held  to 
present  fairly  the  Issue  of  the  effect 
of  noncompliance  with  the  policy  as 
to  proof  of  loss. — Fidelity  Fhenlx  Fire 
Ins.  Co.  v.  Sadau,  ITS  S.  W.  659. 

1317.  Instruction  held  to  present 
fairly  the  issue  of  fraud  under  the 
policy  by  excessive  demand  In  proof 
of  loss. — Id. 


building  bee  a 
the  evidence  shows  that  the  building 
was  vacant  when  the  fire  occurred,  it 
Is  error  to  refuse  to  Instruct  the  Jury 
to  find  for  the  defendant,  unless  said 
condition  was  waived  by  the  defend- 
ant or  by  some  authorized  agent. — 
Commercial  Union  Assur.  Co.  v.  Dun- 
bar. 2S  S.  W.   62S. 

1319.  Where  the  loss  was  by  fire, 
there  was  no  error  in  failing  to  sub- 
mit to  the  Jury  the  excepted  causes, — 
"Invasion  .Insurrection,"  eta — Knox- 
vllle  Fire  Ins.  Co.  v.  lifrd.  23  3.  W.  393, 
4  Tex.  Civ.  App.  82. 

1930.  In  a  suit  to  recover  for  a  loss 
under  a  (Ire  insurance  policy,  where 
it  was  not  disputed  that  plaintiff  had 
made  a  written  application  in  which 
he  warranted  the  truth  of  certain 
representations,  but  there  was  a  quea 
tlon  whether  the  policy  was  issued 
solely  on  such  written  application,  It 
was  not  error  to  charge  that  If  plain- 
tiff made  such  application,  and  any 
of  the  representations  were  false,  and 
defendant  was  thereby  Induced  to  is- 
sue the  policy,  the  jury  should  And 
for  defendant;  and  the  Jury  could  not 
be  misled  by  the  fact  that  It  was  left 
to  them  to  determine  whether  the 
representations  were  In  the  applica- 
tion which  was  before  them,  and  on 
its  face  furnished  the  information. — 
Georgia  Home  Ins.  Co.  v.  Brady,  41  S. 
W.  613 


charging  that 


USX 

plaintiff,  in  order 
sura  nee  policy,  > 
ownership,  wlthoi 
such  ownership  should  be  shown  to 
have  existed  at  the  time  of  Issuing  the 
policy  or  at  the  time  of  the  Are.  Is  not 
reversible  error,  since  the  omission 
could  have  been  supplied  by  a  request- 
ed charge  if  insurer  conceived  Injury 
therefrom. — Fire  Aas'n  of  Philadelphia 
v.   McNerncy,    54    S.  W.    10S8. 
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waived  any  conditions  of  the  policy.1***  (For  instruction  present- 
ing the  issue  of  the  effect  of  non-compliance  with  the  policy  as  to 
proof  of  loss,  see  Ann.  1216.) 

(13)  As  to  Contribution. — A  charge  is  erroneous  which  deprives 
one  insurer  from  all  contribution  from  another  carrying  insurance 
on  the  same  property  and  imposes  on  the  first  a  liability  as  great 
as  if  there  had  been  no  other  insurance.11*1  um 

(14)  As  to  Arson, — It  is  error  to  charge  that  the  burden  of 
proof  is  on  the  insured  to  show  that  the  loss  was  an  honest  one, 
that  is,  that  it  was  owing  to  causes  not  traceable  to  the  insured  or 
his  agency,  where  the  defense  is  arson.11*1 

(IB)  As  to  Assignment. — An  instruction  that  notification  of 
insurer  as  to  assignment  was  not  sufficient,  that  assent  by  the  in- 
surer was  also  required,  and  that,  if  notification  were  given,  its 
assent  would  be  presumed,  unless  it  declined  to  accept  the  trans- 
fer, is  proper.11**  An  instruction  on  the  theory  that  an  assignment 
was  made  through  mistake  was  warranted  where  an  endorsement 
of  assignment  on  the  policy  was  made  subject  to  the  consent  of  the 
insurer,  without  knowledge  or  consent  of  assignees,  without  con- 
sideration, was  not  delivered  and  was  brought  about  by  the  in- 
surer's agent  who  advised  it  and  the  insured  being  ignorant,  fol- 
lowed the  advice.12" 

(18)  Miscellaneous. — For  instructions  on  the  following  issues  r 
Co-Insurance,  see  Ann.  1176;  Pro  Rata  Liability,  see  Ann.  1186; 
Bents,  see  Ann.  1177 ;  Excepted  Causes,  see  Ann.  1219 ;  Measure  of 
Damages,  see  Ann.  1185 ;  Fall  of  Building,  see  Ann.  1187 ;  Misde- 
scription of  Property,  see  Ann.  1189 ;  Loss  of  Personal  Property,  see 
Ann.  1199;  Representations,  see  Ann.  1220;  Interest,  Bee  Ann.  1201, 
1202;  Insurer  Selecting  Itself  to  Carry  Insurance,  see  Ann.  1.181. 

Argument  of  Counsel. — Where  the  insurer  admitted  that  the  in- 
sured had  a  good  cause  of  action  except  as  defeated  by  the  insurer's. 

lass.  Insured  In  a  Ore  policy,  hav-  talning  the  clause  that  the  policy 
Ing  suffered  a  loss,  wrote  the  general  should  be  void  If  an  assignment  thereof 
agents  of  the  company,  asking  for  was  made  before  loss,  the  evidence 
blanks  on  which  to  prepare  proofs  of  showed  that  on  the  back  of  the  policy 
loss;  and  the  agents  answered  that  If  was  Indorsed  an  assignment,  subject 
they  were  to  furnish  proofs  of  loss,  to  the  consent  of  the  Insurance  com- 
and  there  should  be  any  litigation.  pany,  that  it  was  executed  without 
such  action  might  be  held  a  waiver  of  the  knowledge  or  consent  of  the  as- 
a  defense  under  the  policy,  and  that  eiences;  that  the  Insured  never  recaiv- 
insured  could  doubtless  procure  a  ed  any  consideration  for  the  assign' 
blank  proof  of  loss  at  any  book  store.  went,  and  neither  It  nor  the  policy  was 
Subsequently  the  adjuster  arrived  and  ever  delivered  to  the  assignees: ,  that 
examined  Insured's  books,  but  the  ad-  the  making  of  the  Indorsement  was 
Juster  did  not  state  whether  It  would  brought  about  by  an  insurance  agent, 
be  necessary  for  Insured  to  get  up  who  advised  the  Insured  to  have  the 
proofs  of  loss  or  not.  Held.  In  an  assignment  made,  and  Insured,  being 
action  on  the  policy,  that  there  was  Ignorant,  followed  the  advice  and  ex- 
no  evidence  warranting  a  submission  ecuted  the  assignment  accordingly, 
to  the  jury  of  the  question  whether  Held,  the  evidence  was  sufficient  to 
the  insurer  had  waived  any  conditions  warrant  an  instruction  on  the  theory 
of  the  policy.— Fire  Aes'n  of  Phila-  that  the  assignment  was  made  through 
delphla  v.  Masteraon.  *1  S.  W.  362.  mistake. — Pennsylvania  Fire  Ins.  Co. 
36  Tex.  Civ.  618.  v.    Waggener,    97    3.    W.    Ml.      See    28- 

1SS3.     In  an  action  on  a  policy  con-  Cent.. Dig.  Insurance,  11  1771-1784. 
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■  defense  of  arson  the  burden  of  proving  such  defense  being  on  the 
insurer,  it  had  the  right  to  open  and  close.'"*  In  a  case  where 
there  was  evidence  tending  to  show  a  prosecution  for  arson,  but  no 
evidence  showing  an  acquittal  on  such  prosecution,  it  was  error  for 
counsel  to  state  to  the  jury  that  the  insured  had  been  tried  and 
acquitted.1*** 

Verdict  and  Findings. — The  submission  of  fifty  questions  to  a 
jury  is  an  abuse  of  the  statute.11"  A  verdict  against  two  companies 
on  policies  covering  the  same  loss  and  for  equal  amounts  and  of 
even  dates,  implies  an  equal  award  against  each  company.111'  A 
finding  that  the  goods  destroyed  were,  at  the  time  of  the  fire,  worth 
a  certain  amount,  is  equivalent  to  a  finding  that  such  amount  was 
their  actual  cash  value.111*  A  verdict  may  be  amended  by  the  trial 
judge  so  as  to  show  the  specific  sums  awarded,  including  in- 
terest."" 

Judgment. — Under  the  statute,  when  the  facta  alleged  and  proved 
authorize  a  judgment  on  a  policy  without  reformation,  the  fact 
that  the  petition  sought  to  reform  the  contract,  does  not  deprive 
the  insured  of  the  judgment  to  which  they  are  entitled  under  the 
pleadings  and  proof.1110    A  judgment  cannot  be  founded  on  evi- 


Bpecial  statute  authorising  the  sub- 
mission of  special  Issues  .—Hartford 
Fire  Ins.  Co.  v.  Post,  S3  S.  W.  110,  26 
Tex.  Civ.  App.   428. 

laao,  where  a  verdict  on  Are  pol- 
icies awarded  a  lump  sum  to  plaintiff 
and  Intervenor,  apportioning  a  specific 
sum  to  plaintiff  "which  will  be  the 
amount  Of  Judgment  obtained  by  him. 
With  Interest  thereon  at  whatever  per 
cent.  It  bears  up  to  this  date,"  and 
apportioning  the  remaining  sum  to  In- 
tervener with  6  per  cent.  Interest  from 
date  of  proof  of  Iohs  to  the  date  of  ver- 
dict, the  verdict  was  properly  amend- 
ed at  the  trial  judge's  direction  so  as 
to  award  6  per  cent.  Interest  on  the 
lump  sum  and  on  the  apportioned  sums 
from  a  specified  date  after  the  Are  to 
the  date  of  the  verdict,  and  so  as  to 
show  the  total  sums,  Including  inter- 
est.— Milwaukee  Mechanics'  Ins.  Co.  v. 
Frosch,  ISO  S.  W.  600. 

11138.  A  verdict  against  two  Insur- 
ance companies  on  policies  covering 
the  Same  loss  and  for  equal  amounts, 
and  of  even  dates.  Implies  an  equal 
award  against  each  company. — Milwau- 
kee Mechanics'  Ins.  Co.  v.  Frosch,  130 
S.  W.  600.  See  88  Cent.  Dig.  In* 
li  1786-1787. 


1230.  Under  Rev.  St.  Art  1335,  pro- 
viding that  the  Judgment  of  the  court 
shall  conform  to  the  pleadings,  .  the 
nature  of  the  case  proved,  and  the 
verdict.  If  any,  and  shall  be  so  framed 
as  to  give  the  party  all  the  relief  to 


1334.  In  an  action  on  a  Are  policy, 
where  defendant  admitted.  In  the  lan- 
guage of  rule  31,  that  plaintiff  had  a 


i   in 


his  petition,  except  as  defeated  by 
facts  of  the  answer  constituting  a 
good  defense,  which  defense  was  that 
Insured  Induced  the  burning  of  the 
property,  the  burden  of  proving  such 
defense  being  on  defendant.  It  was, 
under  the  express  provisions  of  that 
rule,  properly  accorded  the  right  to 
open  and  close.— Joy  v.  Liverpool  ft 
London  &  Globe  Ins.  Co.,  74  S.  W.  823. 
1336.  Where,  In  an  action  on  a  Are 
policy,  the  defense  was  the  insured 
had  set  the  Are,  and  there  was  evi- 
dence tending  to  connect  him  with  the 
Are,  and  some  evidence  tending  to 
show  a  prosecution  for  arson,  but  no 
evidence  showing  an  acquittal  on  such 
prosecution,  it  was  error  for  counsel 
to  state  to  the  Jury-  that  the  Insured 
had  been  tried  and  acquitted. — Phoe- 
nix Asaur.  Co.  v.  Stenaon,  63  S.  W.  642. 


If   17BB.1787.) 

1336.  A  finding  In  an  action  on  an 
Insurance  policy  that  the  goods  de- 
stroyed were,  at  the  time  of  the  Are, 
worth  a  certain  amount,  Is  equivalent 
to  a  Andlng  that  such  amount  was  their 
actual  cash  value. — German  Ins.  Co. 
v.  Norrls,  32  8.  W.  727,  11  Tex.  Civ. 
App.  260. 

US7.  The  submission  of  60  ques- 
tions  to   the   Jury    is   an   abuse    of    the 
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deuce  showing  breach  or  a  waiver  of  a  breach  of  a  policy  where  it 
is  not  pleaded.1**1  1Ma  Under  the  statute  an  insurer  is  not  entitled 
to  judgment  on  a  special  verdict  that  misrepresentations  by  the 
insured  were  not  material  to  the  risk.1"*  Where  the  insurer  asked 
for  judgment  over  against  the  agent  who  issued  the  policy  with 
knowledge  of  facts  not  stated  in  the  application,  it  is  not  error  to 
fail  to  give  such  judgment  where  the  insurer  does  not  show  that 
the  pob'ey  would  not  have  been  granted  if  the  agent  had  com- 
municated such  facts  to  it.1"'  In  a  case  where  one  holding  a  life 
estate  sued  on  the  policy,  payable  to  her,  and  remaindermen  inter- 
vened, but  submitted  no  evidence  by  which  the  amount  of  the  ex- 
cess over  the  value  of  the  life  estate  could  be  determined,  a  judg- 
ment in  favor  of  the  holder  of  the  life  estate  alone  was  proper.1*** 

Appeal  and  Error— (1)  As  to  Reformation  of  the  Policy. — A 
verdict  for  plaintiff,  in  an  action  to  reform  the  policy  by  inserting 
his  name  as  mortgagee  and  payee,  brought  on  the  ground  of  mis- 
take in  writing  the  policy,  in  which  the  evidence  was  required  to 
be  clear  and  convincing,  will  not  be  rejected  on  appeal,  merely 
because  the  reviewing  court  would  have  found  otherwise  on  the 
question  of  the  credibility  of  tha  witnesses. 1M* 

(2)  As  to  Ownership. — The  Supreme  Court  will  not  reverse  a 
finding  of  the  Court  of  Civil  Appeals  that  the  insured  was  the  un- 
conditional owner  of  the  building  erected  on  another's  land,  where 
the  circumstances  warranted  a  finding  that  the  land  owner  con- 
sented to  the  insured  placing  the  building  on  the  land  during  his 
occupancy.1"*    The  error  is  harmless  in  the  admission  of  oral  evi- 

which  he  may  be  entitled,  either  In  Marine  Ins.  Co.  v.  Huff.  173  8.  W.  75E. 
law  or  equity,  when  the  facts  alleged  1B34.  Where  a  (Ire  policy  waa  pay- 
end  proved  authorize  a  Judgment  on  able  to  one  having  only  a  Ufa  estate 
a  policy  ot  Insurance  without  reform-  in  the  property  Insured,  and.  In  an 
atlo.i.  the  fact  that  the  petition  sought  action  by  her  on  the  policy,  the  re- 
to  reform  the  contract  does  not  de-  mainderroen  Intervened,  but  submitted 
prlve  plaintiffs  of  the  Judgment  to  no  evidence  by  which  the  amount  of 
which  they  are  entitled  under  the  excess  over  the  value  of  the  life  estate 
pleadings  and  proof.  Judgment  (Civ.  ,■'  could  be  determined,  a  Judgment  In 
App.  1S9S)  4S  S.  W.  4»,  reversed. —  favor  of  plaintiff  alone  was  proper. — 
Wagner  v.  Westchester  Fire  Ins.  Co.,  Grant  v.  Buchanan,  SI  3.  W.  830,  SO 
BO  S.  W.   58».   93  Tex.   648.  Tex.   Civ.  App.   SS4. 

1831.    Where  waiver  of  a  breach  of  1235.     In  an  action  on  a  Are  policy, 

a    policy    condition    was    not    pleaded,  the  company  having  sought  a  Judgment 

evidence  admitted  to  show  such  waiver  by  cross-action  against  the  local  agent, 

furnishes   no    basis   for  a  Judgment. —  who  Issued  the  policy  with   knowledge 

Mecca  Fire  Ins.  Co.  of  Waco  v.  Moore,  of  facts  not  stated  in  the  application, 

128    S.   W.    441.                           *  It   was   not  error   to   fall  to   give  auch 

1S3S.    A  Judgment  for  defendant  In  Judgment,  in  the  absence  of  any  show- 

an  action  on  an  Insurance  policy  based  lng    by    the    company    that    the    policy 

on  evidence  of  a  breach  of  stipulation  would    not    have    been    granted    if    the 

against    other    insurance    without    de-  agent  had  communicated  such  facta  to 

fendant's    consent    Is    void    where    de-  it. — Continental    Fire    Ass'n    v.    Norrls, 

fendant  failed  to  plead  such  breach. —  TO  S.  W.  76S. 
(Sinners'  Mut.  Underwriters  of  San  An- 

gelo.    Tex.,    v.    Wiley   ft    House,    147    B.  Appeal  and  Error. 
W.    62». 

1933.     Under   Rev.    St.   Art.    4947,    an  1S38.     A  finding  by  the  court  of  civil 

insurer    is    not    entitled     to    Judgment  appeals.  In  an  action  on  a  policy,  that 

upon   a   special   verdict    (hat   mlsrepre-  plaintiff   was    tbe   unconditional    owner 

sentatlona    by    the    Insured    were    not  of  a  building  erected  on  another's  land, 

material  to  the  risk.— St.   Paul  Fire  ft  will    not    be    reversed,    as  a   matter   of 
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donee  that  a  certain  person  burned  property  and  at  the  same  time 
exclude  the  policy,  in  showing  ownership,  where  other  evidence 
showed  ownership."" 

(3)  As  to  Payment  of  Premiums. — A  verdict  on  conflicting  evi- 
dence that  a  premium  had  been  paid  to  the  insurer,  will  not  be 
disturbed.1*** 

(4)  As  to  the  Value  of  the  Property. — Where  the  value  is  com- 
petently proven  it  is  harmless  to  refuse  an  instruction  that  proofs 
of  loss  under  a  policy  are  not  evidence  of  the  value  of  the  prop- 
erty destroyed.1288  In  a  case  where  the  jury  found  according  to 
the  prices  of  the  goods  where  such  goods  were  destroyed,  evidence 
that  the  brand  of  goods  is  preferred  in  other  places  does  not  injure 
the  insurer.""  The  court's  action  in  excluding  testimony  of  the 
insured's  manager  as  to  value  of  personal  property  and  as  to  the 
insured's  profit  in  selling  same,  was  not  reviewable  error,  where  the 
bill  of  exceptions  showed  that  the  manager  did  not  know  what  the 
insured  gave  for  the  property  and  did  not  show  that  he  could  or 
would  have  stated  the  profit."85  In  the  case  of  an  inquiry  by  a 
jury  as  to  whether  they  were  instructed  to  calculate  the  loss  accord- 
ing to  an  inventory,  an  answer  that  they  were  to  consider  it  to- 
gether with  all  the  other  evidence,  is  not  objectionable  as  laying  too 
much  stress  on  the  inventory."8* 

(6)  As  to  Arbitration  and  Total  Loss. — Testimony  of  arbitrators, 
as  to  a  building  totally  destroyed,  that  they  did  not  estimate  the 
Value  of  the  one  story  part  of  the  building,  no  valid  award  being 
made,  did  not  injure  the  insurer  as  to  the  building,  as  the  Iosb  on 
it  was  a  liquidated  demand  and  arbitration  did  not  apply,  and  as 
to  the  personal  property,  it  was  admissible,  under  allegations  of 
mistake  of  the  arbitrators.13*8 

(6)     As  to  the  Iron-Safe  Clause. — Where  the  evidence  shows  a 

law,   on   appeal  to  the   Supreme  Court.  other  than  the  one  In  which  the  goods 

wherevlhe   circumstances   warranted   a  were  held  does  not  Injure  the  Interests 

finding    that    the    landowner   consented  of  an   Insurance  company  In  an  action 

to  assured  placing  the  building  on  the  against   it    to   recover   for    the   loss    of 

land   during  his  occupancy.— Judgment  the    goods,    where    the   jury    found    ac- 

Wlcker,  55  cording  to  the  prices  where  the  goods 
were    destroyed.     Hartford    Fire    Ins. 

MS7      In  an  action   On  an   insurance  Co-   v-   Cannon.    46    S.   W.    851,    19    Tex. 

policy,    a    verdict,    on    conflicting    ev-  a]^p-j^\,    actlon    aKftlnst    an    ,„ 

ldenee,  that  the  premium  had  been  paid  „„„*",   ™   *"„„    ."J?,  ♦*?«""       *"  .1. 

to  defendant  or  Its  agent    will  not  be  surance  company,  arbitrators  appoint- 

dlsturbed.-Hartford    Fire'    Ins.    Co.    v.  *?..£,  ""*?    ">•    *W"5    7*ZL  ""l 

Cameron,    45    S.    W.    168,    18    Tex.    Civ.  ??.*•       .  t0.tte  *  f,y    ""V    theV         ,   5?' 

Ann    a«  estimate    the    value    of    a    part    of    the 

,'         "      ,      u                            „  building  that  was  only  one  story  high. 

1S38.     It   is   harmless   to   refuae   an  No  valfo  ftward  WBB  made.     The  balJa. 

instruction    that   proofs    of    loss   under  inR    waB    totaily   destroyed.      Held,    the 


i    Insurance 


estlmony  did  not  Injure  the  c 


of  the  value  of  the  property  destroyed  aB  to  the  building    =,..^  ■.,„■  ..,„.-,  u„  ,, 

where  the  value  la  competently  proved.  waa  a  liquidated  demand,  and  arbitra- 

— Virginia  Fire   &  Marine   Ina.   Co.   v.  tlon  ala  nnt  apply,  and  as  to  the  per- 

Cannon,    45    8.    W.    846,    18    Tex.    Civ.  Bonal  property  It  was  admissible,  under 

App.  58S.  allegations  of   mistake   of   the   arbltr*. 

1SS>.     Evidence    that    the    brand    of  tors.— Phoenix    Ins.    Co.    v.    Moore.    41 

goods  destroyed  Is  preferred  In  places  8.  W.   1131. 
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substantial  compliance  with  the  iron-safe  clause  and  that  the  agent 
authorized  additional  insurance  or  knew  thereof  before  the  loss, 
error  in  overruling  special  demurrers  to  those  parts  of  the  insured's 
petition  relating  to  what  the  insurer's  agent  told  him  about  taking 
an  inventory  and  as  to  additional  insurance  is  harmless.11"  It  is 
prejudicial  error  to  in  effect  strike  from  the  answer  allegations  of 
the  insured's  breach  of  the  provision  requiring  an  annual  inventory 
and  record  of  the  business,  where  the  insurer's  defense  of  forfeiture 
is  left  without  legal  basis  or  pleading.11" 


1941.  Plaintiff  In  error's  objection 
that  h«  did  not  obtain  a  fair  statement 
of  facta  could  not  be  considered  when 
presented  by  a  bill  of  exceptions,  which 
wu  refused  by  the  trial  court. — Aus- 
tin Fire  Ins.  Co.  v.  Brown,  ISO  B.  W. 
ITS. 

1948.  A  statement  of  facts  prepared 
by  the  trial  Judge,  upon  a  disagree- 
ment between  counsel  in  reference 
therato,  need  not  be  prepared  in  du- 
plicate but  need  only  be  filed  with  the 
clerk  of  the  court,  where  the  case  was 
tried,  as  part  of  the  record  of  the 
cauBS. — Austin  Fire  Ins.  Co,  v.  Brown, 
160   8.  W.  971. 


An     ■ 


of 


mission    in 


charge  of  the  court  furnishes 
ground  for  a  reversal,  in  the  absence 
of  a  request  for  a  correct  charge  on 
the  subject.— State  Mut.  Fire  Ins.  Co. 
v.   Taylor,  167   8.  W.  960. 

1944,  Assignment  of  error  not  re- 
ferring to  the  part  of  the  motion  for 
new  trial  wherein  the  error  assigned 
Is  complained  of,  aa  required  by  rule 
25  (142  S.  W.  xli),  cannot  be  conaider- 
ed, — J.  F.  Blenshelmer  &  Co.  v.  Mary- 
land Motor  Car  Ins.  Co.,  167  S.  W.  228. 

1946.  It  is  not  necessary  that  the 
action  or  ruling  of  the  court  In  the 
giving  and  refusing  of  charges  be  In- 
cluded in  the  motion  for  a  new  trial. — 
State  Mut  Fire  Ins.  Co.  v.  Taylor.  167 
S.  W.  960. 

1346.  Assignments  of  error,  based 
on  the  exclusion  of  testimony,  will  not 
be  considered  where  the  testimony  was 
as  to  an  Issue  not  In  the  case. — Austin 
Fire  Ins.  Co.   v.   Sayles,   157  S.  W.   273. 

1947.  Where  the  trial  court  found 
a  fact  was  provided  by  undisputed  ev- 
idence, and  so  Instructed,  and  the  par- 
ty to  whom  the  finding  was  addressed 
did  not  except  or  assign  error,  the 
Court  of  Appeals  cannot  look  into  the 
statement  of  facts  to  ascertain  what 
facts  were  brought  forward   upon   the 

York  v.  Fines-old,  183  S.  W.   S33. 

1949.  Where  not  presented  by  bill 
of  exceptions,  as  required  by  rule  70 
(142  8.  W.  xxil)  for  the  county  and 
district  courts,  the  question  of  the  de- 
nial   of 


194».  Verdict  for  plaintiff,  in  an  ac- 
tion to  reform  a  policy  by  Inserting  his 
name  as  mortgagee  and  payee,  brought 
on  the  ground  of  mistake  in  writing 
the  policy.  In  which  tbe  evidence  waa 
required  to  be  clear  and  convincing. 
will  not  be  rejected  on  appeal  merely 
because  the  reviewing  court  would 
have  found  Otherwlss  on  the  question 
of  the  credibility  of  the  witnesses. — 
Western  Assur.  Co.  v.  Hillyer-Deutsch- 
Jarratt  Co..  107  S.  W.  810. 

ISM.  Error  In  permitting  a  party 
to  Introduce  in  evidence  the  affidavit  of 
his  attorney,  forming  a  part  of  a  mo- 
tion for  continuance,  held  not  revers- 
ible within  Courts  of  Civil  Appeals 
rule  02a  (149  8.  W.  x).— State  Mut. 
Fire  Ins.  Co.  of  Texas  v.  Cathey.  173 
S.  W.  187. 

19S1.  In  an  appellate  court  the 
amount  In  controversy  determining  Its 
Jurisdiction  la  the  amount  for  which 
Judgement  could  have  been  rendered 
In  the  Judgment  appealed  from. — J.  F. 
Slenehelmer  A  Co.  v.  Maryland  Motor 


,   167  E 


.   228. 


Car 

1869.  The  erroneous  admission  of 
testimony  la  harmless,  where  the  fact 
testified  to  was  established  by  other 
evidence. — Hanover  Fire  Ina.  Co.  .  of 
New  York  v.  Huff,  176  S.  W.  406. 

lass.  Although  it  la  error  to  admit 
oral  evidence  that  a  certain  person  in- 
sured burned  property,  and  at  the  same 
time  excluded  the  policy  of  insurance, 
in  showing  ownership,  the  error  Is 
harmless,  where  other  evidence  show- 
ed ownership. — Tinker  v.  State,  179  8. 
W.  672. 

lac*.*  A  Judgment  on  a  general  ver- 
dict for  plaintiff  will  be  reversed,  the 
case  remanded  for  new  trial,  the  cus- 
tom which  could  make  the  insurance 
valid  not  having  been  pleaded  or  con- 
sidered at  the  trial;  the  testimony  hav- 
ing been  an  Irresponsive  answer. — Nor- 
wich Union  Fire  Ins.  Society  v.  Dal  ton 


'.  469. 


lSSS.  In  the  absence  of  statements 
to  the  contrary  In  the  bill  of  excep- 
tions, it  will  be  presumed  that  the 
court  by  proper  Inquiries  satisfied  It- 
self aa  to  the  competency  of  witnesses 
before  allowing  them  to  give  expert 
testimony. — Hanover  Fire  Ins.  Co.  of 
New  York  v.   Huff,  176   S.  W.   416. 
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REINSURANCE 

Reinsurance — (1)  Statutory  Regulation. — A  fire  insurance  com- 
pany must  confine  its  insurance  on  any  one  risk  to  ten  per  cent  of 
its  paid-up  capital  stock  exeept  in  insuring  cotton  in  bales  and 
grain,  unless  the  excess  is  insured  in  some  other  solvent  company. 
A  fire  or  marine  insurance  company  may  reinsure  the  whole  or  any 
part  of  its  policy  obligation  in  any  other  eompany  legally  author- 
ized to  do  business  in  this  state.  Any  fire  or  marine  company 
which  fails  to  comply  with  the  article  shall  forfeit  its  authority  to 
do  such  business  for  one  year.  The  Commissioner  of  Insurance  and 
Banking,  upon  payment  of  the  proper  fee,  may  issue  to  a  regularly 
authorized  agent-  of  one  or  more  fire  or  marine  companies  author- 
ized to  do  business  in  this  state,  a  certificate  of  authority  to  place 
excess  lines  of  insurance  in  companies  not  authorized  to  do  busi- 
ness in  this  state,  providing  the  party  who  desires  sueh  excess  in- 
surance shall  file  an  affidavit  with  the  commissioner  that  he  has 
exhausted  all  the  insurance  obtainable  from  companies  authorized 
to  do  business  in  this  state.  Such  agent  must  also  first  file  a  bond 
in  the  Bum  of  a  thousand  dollars  for  the  faithful  observance  of  the 


Error  In  overruling  special  de- 
a  to  those  parts  of  plaintiffs  pe- 
tition relating  to  what  Insurer's  agent 
told  him  about  taking-  an  Inventory, 
and  as  to  additional  Insurance,  was 
harmless.  In  view  of  evidence  snowing 
a  substantial  compliance  with  the  Iron 
safe  clause,  and  that  the  agent  author- 
lied  additional  Insurance,  or  knew 
thereof  before  the  loss. — American 
Cent.  Ins.  Co.  v.  Hardin,  1B1  S.  W.  1152. 
1S67.  Where  the  copies  of  appel- 
lants brief  were  In  typewriting,  single 
spaced,  and  with  the  exception  of  one 
copy,  so  blurred  as  to  make  it  very 
difficult  to  read  portions  thereof,  but 
appellee  did  not  complain  of  the  non- 
compliance with  the  rules,  the  court 
on  Its  own  motion  would  direct  the 
o  prepare  copies  of  the  brief  for 


its 


the 


against    appellant. — State 

Ins.  Co.  v.  Cathey,  163  S.  w.  sso. 

1958.  Assignments  of  error,  not  fol- 
lowed by  a  statement  showing  the  ob- 
jection a  sustained  to  excluded  testi- 
mony, will  be  overruled. — Austin  Plre 
Ins.   Co.   v.    Bayles,   1ST   S.   W.    £72. 

1S59.  In  an  action  on  a  marine  in- 
surance  policy,  assignments  of  error 
on  the  part  of  the  Insurer  held  not  to 
present  the  question  whether  It  was 
Improperly  denied  compensation 
money  expended  In  salvage.- — Mann- 
helm  Ins.  Co.  v.  Charles  Clarke  &  Co., 
1ST  a  W.  1*1. 

taeo.  Where  an  Insurer  deslrea  to 
complain  of  the  Judgment  which  de- 
nied It  relief  on  its  cross-action,  by 
which    It    claimed    compensation    for 


Fire 


for 


money  expended  In  salvage,  It  must 
raise  the  point  either  by  an  assignment 
of  error,  or  by  a  proposition  under  an 
assignment  In  which  tbe  point  Is  suf- 
ficiently made. — Id. 

1901.  Under  rules  for  the  Courts  of 
Civil  Appeals  29,  JO,  31  (141  S.  W.  xll. 
xill),  providing  that  each  point  under 
each  assignment  shall  be  Stated  as  a 
proposition,  and  that  to  each  of  these 
propositions  there  shall  be  subjoined 
a  brief  statement  of  the  proceedings, 
an  assignment  or  proposition  not  fol- 
lowed by  a  statement  of  the  evidence 
will  not  be  regarded. — Id. 

laaa.  An  order  sustaining  a  demur- 
rer to  the  answer  which  In  effect 
strikes  from  the  answer  allegations  of 
the  Insured's  breech  of  a  provision  of 
policy,  requiring  annual  Inventory  and 
keeping  record  of  the  business,  la  pre- 
judicial error  where  defendant's  de- 
fense of  forfeiture  was  left  without 
legal  basis  or  pleading. — Westchester 
Fire  Ins.  Co.  v.  McMlnn,  188  S.  W.  2G. 

1263.  Where  the  Jury  In  Are  Insur- 
ance case  inquired  whether  they  were 
Instructed  to  calculate  the  loss  accord- 
ing-  to  an  inventory,  an  answer  that 
they  were  to  consider  the  Inventory, 
together  with  all  the  other  evidence, 
held  unobjectionable  as  laying  too 
much  stress  upon  the  inventory.— Fire 
Asa'n  of  Philadelphia  v.  Powell,  188  8, 
W.   47. 

1804.     It  is  proper  to  refuse  to  sub- 

the    evidence    only    one   conclusion    is 

possible. — St.  Paul  Fire  &  Marine  Ins. 
Co.  v.  Laster,  187  S.  W.  BBfl. 
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provisions  of  this  article.  This  agent  must  in  addition  make  a  re- 
port under  oath  twice  a  year  of  the  gross  premiums  so  collected 
and  must  pay  the  commissioner  a  tax  of  five  per  cent  thereon.  (Art. 
4875,  Rev.  St.  1914.) 

(2)  Knowledge  of  Agent. — Where  an  agent,  who  had  previously 
insured  the  plaintiff's  stock,  applied  to  other  agents  for  reinsur- 
ance, these  agents  having  full  authority  to  issue  policies  for  the 
defendant  insurer,  and  who  did  issue  the  same  and  divided  the 
commission  with  the  first  agent,  such  first  agent  was  the  agent  of 
the  reinsurer  in  the  issuance  of  the  policy,  and  his  knowledge  of 
any  fact  that  would  estop  the  defendant  insurer  from  setting  up 
a  defense  thereto  was  hinding  on  the  defendant  insurer.1*"' 

(3)  Extent  of  Liability  of  Reinsurer. — Where  an  insurance  com- 
pany by  contract  assumed  the  "trade,  contingent  liabilities  and 
good  will"  of  another  company  going  out  of  business  and  agreed 
to  pay  the  losses  and  reap  the  advantages  which  were  to  accrue 
from  its  assumption  of  the  losses  of  the  other  company,  the  com- 
pany going  out  of  business  agreeing  to  discharge  its  "outstanding 
obligations,"  the  latter  company  was  held  liable  for  losses  through 
fires  before  the  contract  was  made."'* 


US6.  Error,  If  any.  In  excluding 
testimony  of  plaintiff's  manager  as  to 
value  of  piano  covered  by  policy  and 
as  to  plaintiff's  profit,  held  not  review- 
able error,  where  bill  of  exceptions 
showed  that  manager  did  not  know 
what  plaintiff  save  for  piano,  and  did 
not  show  that  he  could  or  would  have 
stated  the  profit. — Fireman's  Ins.  Co. 
.    Josse    French    Piano    &    Organ    Co., 


1ST  £ 


'.  691. 


Under  the  express  provisions 
of  Vernon's  Saylea'  Ann.  Civ.  St.  1814, 
Art.  1971,  assignments  of  error  in  the 
Court's  charge  could  not  be  considered, 
where  the  record  did  not  show  either 
objections  or  exception  In  the  court 
below. — Fireman's  Ins.  Co.  v.  Jesse 
French  Piano  A  Organ  Co.,  1ST  S.  W. 
691. 

1907.  Declarations  of  one  party  that 
he  Is  the  agent  of  another  are  not  or- 
dinarily admissible  to  prove  agency. 
However,  where  objection  was  not 
made  In  the  lower  court  to  this  evi- 
dence. It  could  not  be  raised  for  the 
first  time  In  the  supreme  court. — St. 
Paul  Fire  &  M.  Ins.  Co.  v.  McGregor, 
63  Tax.  399. 

BsmuauroE.    (Im  i»  cto.  ess). 

Knowledge  of  Agent. 

IMS.  Where  S  .  who  had  previous- 
ly Insured  plain  tiff's  stock,  on  being 
unable   to   reinsure   the    stock   In   any 


company  which  he  represented,  applied 
to  other  Insurance  agents  for  such  in- 
surance, who  had  authority 
countersign,  and  Issue  pollcl 
fendant  already  in  their  possession, 
and  such  agents,  at  the  request  of  3.. 
Issued  the  policy  sued  on  to  plaintiff, 
and  divided  the  commission  with  f 
the  latter  was  the  agent  of  defence.! 
In  the  Issuance  of  the  policy,  and  his 
knowledge  of  any  fact  that  would 
estop   the   defendant   from   setting   up 


bin  dint 

fendant.— Virginia  Fire  4  Marine 
Co.  v.  Cum  ml  rigs,  IB  S.  W.  716. 
Cent.  Dig.  vol.  28,  cols.  2949-296 
1E11,    1812;    cols.    S960.    2961,    I) 


de- 


fies 99  Cent.  Dig.  Enauxano*,  |iai7). 

1969.  An  Insurance  company,  on  an- 
other one  going  out  of  business,  by 
contract  assumed  Its  "trade,  contin- 
gent   liabilities    and    good 


Jhich    • 


1  reap  the 


i  of  the  losses  of 
the  other  company.  The  company  go- 
ing out  of  buisness  agreed  to  discharge 
Its  "outstanding  obligations"  held,  that 
it  was  liable  for  losses  through  fires 
before  the  contract  was  made. — Olsen 
v.  California  Ins.  Co.  (Tex.  Civ.  App.) 
32  8.  W.  446.  11  Tex.  Civ.  App.  JT1. 
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STATUTORY  LAW 

CHAPTER  I 

COMMISSIONER  OF  INSURANCE  AND  BANKING 
tot. 

Section  1.  The  Governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  Commissioner  of  Insurance  and  Bank- 
ing, who  shall  be  a  citizen  of  the  State  and  experienced  in  matters 
of  insurance.     (R.  S.,  Art.  4485.) 

Term  of  Office. 

2.  The  Commissioner  of  Insurance  and  Banking  shall  hold  Mb 
office  for  the  term  of  two  years,  and  until  the  appointment  and 
qualification  of  his  successor.     (R.  S.,  Art.  4486.) 

Vacancies  In  Office,  How  Filled. 

3.  The  Governor  may  fill  any  vacancy  occurring  in  the  office 
of  Commissioner  of  Insurance  and  Banking,  and  report  the  name  of 
the  person  so  appointed  to  the  Senate,  if  in  session,  or  at  the  next 
succeeding  session  of  the  Legislature.  Should  the  Senate  fail  to 
confirm  the  appointment  made  by  the  Governor  within  ten  days 
after  being  advised  thereof,  then  the  said  office  shall  be  deemed 
vacant  and  a  new  appointment  shall  be  made  until  the  office  is 
filled.     (R.  S.,  Art.  4487.) 

Oath  and  Bond. 

4.  "Within  fifteen  days  after  notice  of  his  appointment,  and  be- 
fore entering  upon  the  duties  of  his  office,  he  shall  take  the  oath  of 
office  prescribed  by  the  Constitution,  and  shall  give  a  bond  to  the 
State  of  Texas  in  the  sum  of  five  thousand  dollars,  with  two  or 
more  good  and  sufficient  sureties,  to  be  approved  by  the  Governor, 
and  conditioned  for  the  faithful  discharge  of  the  duties  of  his 
office,  which  oath  and  bond  shall  be  filed  in  the  office  of  the  Secre- 
tary of  State.     (R.  S.,  Art.  4488.) 

Clerks,  Mar  Appoint. 

5.  Said  Commissioner  may  appoint  a  competent  chief  clerk  and 
snch  other  clerks  as  the  labors  of  his  office  may  require ;  and  all 
clerks  shall  be  removable  at  the  pleasure  of  the  Commissioner. 
(R.  S.,  Art.  4489.) 

Cider  Clerk,  Duties  of. 

6.  The  chief  clerk  shall  possess  all  the  power  and  perform  all 
the  duties  attached  by  law  to  the  office  of  Commissioner  during  the 
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necessary  or  unavoidable  absence  of  the  Commissioner,  or  his  in- 
ability to  act  from  any  cause.  The  Commissioner  shall  be  respons- 
ible for  the  acts  of  his  chief  clerk,  who  shall,  before  entering  upon 
the  duties  of  his  position,  take  the  oath  required  of  the  Commis- 
sioner; he  may  also  be  required  by  the  Commissioner  to  enter  into 
bond  with  security,  payable  to  said  Commissioner  for  the  faithful 
performance  of  the  duties  of  his  position.     (R.  S.,  Art.  4490.) ' 

Shall  Be  Styled  Commissioner  of  Insurance  and  Banking,  and  Have  a  Seal. 

7.  The  said  Commissioner  shall  be  styled  the  Commissioner  of 
Insurance  and  Banking  and  shall  have  a  seal  of  office,  the  design 
of  which  shall  consist  of  a  star  with  five  points  with  letters  com- 
posing the  word  "Texas"  arranged  between  the  respective  points 
thereof ;  said  seal  to  be  not  less  than  one  and  a  half  and  not  more 
than  two  inches  in  diameter,  and  on  the  margin  "Department  of 
Insurance  and  Banking,"  or  an  intelligible  abbreviation  thereof. 
Such  seal  thus  formed  and  impressed  shall  be  the  seal  of  office  of 
the  Department  of  Insurance  and  Banking.     (R.  S-,  Art.  4491.) 

Ineligibility  of  Certain  Persons. 

8.  No  person  who  is  a  director,  officer  or  agent  of,  or  directly  or 
indirectly  interested  in,  any  insurance  company,  except  as  insured, 
shall  be  a  commissioner  or  clerk ;  and  it  shall  be  unlawful  for  such 
commissioner,  or  any  person  employed  by  him,  or  in  any  way  con- 
nected with  his  office,  to  purchase  all  or  any  part  of  any  mine  or 
mineral  land,  or  be  in  any  manner  interested  in  such  purchase,  dur- 
ing the  term  of  his  office  or  employment.     (R.  S.,  Art.  4492.) 

CHAPTEB  H 

DUTIES  OF  THE  COMMISSIONER 

9.  In  addition  to  the  duties  required  of  the  Commissioner  of 
insurance  and  Banking,  by  this  Act,  he  shall  perform  other  duties 
as  follows:     (R.  S.,  Art.  4493.) 

Shall  Execute  the  Laws. 

10.  (1)  To  see  that  all  laws  respecting  insurance  and  insur- 
ance companies  are  faithfully  executed.  (R.  S.,  Art.  4493,  Sub- 
division 1.) 

File  Articles  of  Incorporation  and  Other  Papers. 

11.  '  (2)  To  file  and  preserve  in  his  office  all  acts  or  articles  of 
incorporation  of  insurance  companies  and  all  other  papers  required 
by  law  to  be  deposited  with  him,  and,  upon  application  of  any  party 
interested  therein  to  furnish  certified  copies  thereof  upon  payment 
of  the  fees  prescribed  by  law.    (R.  S.,  Art.  4493,  Subdivision  2.) 
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Shall  Calculate  Net  Value  of  Policies. 

12.  (3)  He  shall,  as  soon  as  practicable,  in  each  year,  calculate 
or  cause  to  be  calculated  in  his  office,  by  an  officer  or  employe  of 
his  department,  the  net  value  on  the  31st  day  of  December  of  the 
previous  year  of  all  the  policies  in  force  on  that  day  in  each  life 
or  health  insurance  company  doing  business  in  this  State,  upon  the 
basis  and  in  the  manner  prescribed  by  law,.  (R.  S.,  Art.  4493,  Sub- 
division 3.) 

Snail  See  That  Company  Has  Net  Value  of  Policies  on  Hand. 

13.  (4)  Having  determined  the  net  value  of  all  the  policies  in 
force,  it  shall  be  bis  duty  to  see  that  the  company  has  in  safe  securi- 
ties of  the  class  and  character  required  by  the  laws  of  this  State 
the  amount  of  said  net  value  of  all  its  policies,  after  all  its  debts 
and  claims  against  it  and  at  least  one  hundred  thousand  dollars  of 
surplus  to  policyholders  have  been  provided  for.  (B.  8.,  Art.  4493, 
Subdivision  4.) 

Hay  Accept  the  Valuation  of  Commissi  oners  of  Other  States. 

14.  (5)  He  may  accept  the  valuation  made  by  the  Insurance 
Commissioner  of  the  State  under  whose  authority  a  life  insurance 
company  was  organized  when  such  valuation  has  been  properly 
made  on  sound  and  recognized  principles,  as  a  legal  basis  as  above; 
provided,  the  company  shall  furnish  to  him  a  certificate  of  the  In- 
surance Commissioner  of  such  States,  Betting  forth  the  value  cal- 
culated on  the  data  designated  above  of  all  the  policies  in  force 
in  the  company  on  the  previous  31st  day  of  December,  and  stating 
that  after  all  other  debts  of  the  company  and  claims  against  it  at 
that  time,  and  one  hundred  thousand  dollars  surplus  to  policy- 
holders!, were  provided  for,  the  company  had,  in  safe  securities  of 
the  character  required  by  the  laws  of  this  State,  an  amount  equal 
to  the  net  value  of  all  its  policies  in  force,  and  that  said  company 
is  entitled  to  do  business  in  its  own  State.  (R.  S.,  Art.  4493,  Sub- 
division 5.) 

Shall  See  That  Companies  Furnish  Certificate. 

15.  (6)  Every  life  insurance  company  doing  business  in  this 
State  during  the  year  for  which  the  statement  is  made  that  fails 
promptly  to  furnish  the  certificate  aforesaid,  shall  be  required  to 
make  full  detailed  lists  of  policies  and  securities  to  the  Insurance 
Commissioner,  and  shall  be  liable  for  all  charges  and  expenses  con- 
sequent upon  not  having  furnished  said  certificate.  (R.  S.,  Art. 
4493,  Subdivision  6.) 

Shan  Calculate  the  Reserve  on  Fire  Insurance. 

16.  (7)  For  every  company  doing  fire  insurance  business  in 
this  State  he  shall  calculate  the  reinsurance  reserve  for  unexpired 

Google 
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fire  risks  by  taking  50  per  tent  of  the  premiums  received  on  all 
unexpired  risks  that  have  less  than  one  year  to  'run,  and  a  pro 
rata  of  all  premiums  received  on  risks  that'have  more  than  one  year 
to  run;  provided,  that,  when  the  reinsurance  reserve,  calculated  as 
above,  is  less  than  40  per  cent  of  all  the  premiums  reeeived  during 
the  year,  the  reinsurance  reserve  in  this  case  shall  be  the  whole  of 
the  premiums  received  on  all  of  its  unexpired  risks.  For  every 
company  transacting  any  kind  of  insurance  business  in  this  State 
for  which  no  basis  is  prescribed  by  law,  he  shall  calculate  the  re- 
insurance reserve  upon  the  same  basis  prescribed  in  this  section  as 
to  companies  transacting  fire  insurance  business.  (R.  S.,  Art.  4493, 
Subdivision  7.) 

Note. — A  title  and  guaranty  company  insuring  titles  to  real  estate,  issuing 
contracts  for  a  specified  number  of  years,-for  which  It  collects  a  single  prem- 
ium at  once  (not  annually)  must  set  aside  as  a  reserve  50  per  cent  of  such 
single  premium  and  maintain  the  same  during  the  entire  life  of  the  contract, 
(Opinion  of  Attorney  General,  Febi^iary  27,  1912.) 

Shall  Charge  Premiums  In  Marino  and  Inland  Insurance, 

17.  (8)  In  marine  and  inland  insurance  he  shall  charge  all  the 
premiums  received  on  unexpired  risks  as  a  reinsurance  reserve.  (R. 
S.,  Art.  4493,  Subdivision  8.) 

Duties  When  Company's  Capital  Is  Impaired. 

18.  (9)  Having  charged  against  a  company  other  than  life,  the 
reinsurance  reserve,  as  prescribed  by  the  laws  of  this  State  and 
adding  thereto  all  other  debts  and  claims  against  the  company,  he 
shall,  in  case  he  finds  the  capital  stock  of  the  company  impaired 
to  the  extent  of  20  per  cent,  give  notice  to  the  company  to  make 
good  its  whole  capital  stock  within  sixty  days,  and  if  this  is  not 
done  he  shall  require  the  company  to  cease  to  do  business1  within 
this  State,  and  shall  thereupon,  in  case  the  company  is  organized 
under  authority  of  the  State,  immediately  institute  legal  proceed- 
ings to  determine  what  further  shall  be  done  in  the  case.  (B.  S., 
Art.  4493,  Subdivision  9.) 

Shall  Publish  Result  of  Examinations. 

19.  (10)  The  Commissioner  shall  publish  the  result  of  his  exam- 
ination of  the  affairs  of  any  company  whenever  he  deems  it  for  the 
interest  of  the  public.     (R.  S.,  Art.  4493,  Subdivision  10.) 

Shall  Suspend  or  Revoke  Certificate  of  Authority. 

20.  (11)  He  shall  suspend  the  entire  business  of  any  company 
of  this  State  and  the  business  within  this  State  of  any  other  com- 
pany during  its  non-compliance  with  any  provision  of  the  laws 
relative  to  insurance  or  when  its  business  is  being  fraudulently  con- 
ducted, by  suspending  or  revoking  the  certificate  granted  to  him; 
and  he  shall  give  notice  thereof  to  the  Insurance  Commissioner  or 
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other  similar  officer  of  every  State  and  shall  publish  notice  thereof ; 
provided,  that  he  shall  give  such  company  at  least  ten  days  notice 
in  writing  of  his  intention  to  suspend  its  right  to  do  business  or 
revoke  the  certificate  of  authority  granted  by  him,  stating  spe- 
cifically the  reason  why  he  intends  to  so  suspend,  or  revoke  such 
certificate  of  authority.    (R.  S.,  Art.  4493,  Subdivision  11.) 

Shall  Report  to  Attorney  General. 

21.  (12)  He  shall  report  promptly  and  in  detail  to  the  Attor- 
ney General  any  violation  of  law  relative  to  insurance  companies 
or  the  business  of  insurance.    (R.  S.,  Art.  4493,  Subdivision  12.) 

Shall  Furnish  Blanks. 

22.  (13)  He  shall  furnish  to  the  companies  required  to  report 
to  him  the  necessary  blank  forms  for  the  statements  required.  (R. 
S.,  Art.  4493,  Subdivision  13.) 

Shall  Keep  Records. 

23.  (14)  He  shall  preserve  in  a  permanent  form  a  full  record 
of  his  proceedings  and  a  concise  statement  of  the  condition  of  each 
company  or  agency  visited  or  examined.  (R.  S.,  Art.  4493,  Sub- 
division 14.) 

Shall  Give  Certified  Copies. 

24.  (15)  At  the  request  of  any  person,  and  on  the  payment  of 
the  legal  fee,  be  Bhall  give  certified  copies  of  any  record  or  papers 
in  his  office  when  he  deems  it  not  prejudicial  to  public  interest,  and 
shall  give  such  other  certificates  as  are  provided  for  by  law.  (R. 
S.,  Aft.  4493,  Subdivision  15.) 

Shall  Report  Annually  to  Governor. 

25.  (16)  He  shall  report  annually  to  the  Governor  the  names 
and  compensations  of  his  clerks,  the  receipts  and  expenses  of  his 
department  for  the  year,  his  official  acts,  the  conditions  of  com- 
panies doing  business  in  this  State,  and  such  other  information 
as  will  exhibit  the  affairs  of  said  department.  (R.  S.,  Art.  4493, 
Subdivision  16.) 

Shall  Send  Copy  of  Reports  to. 

26.  (17)  He  shall  send  a  copy  of  such  annual  report  to  the  in- 
surance commissioner  or  other  similar  officer  of  every  State,  and  to 
each  company  doing  business  in  the  State.  (R.  S.,  Art.  4493,  Sub- 
division 17.) 

Shall  Report  L»ws  to  Commissioners  ol  Other  States,  When. 

27.  (18)  On  request  he  shall  communicate  to  the  insurance  com- 
missioner or  other  similar  officer  of  any  other  State,  in  which  the 
substantial  provisions  of  the  law  of  this  State  relative  to  insurance 
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have  been  or  shall  be  enacted,  any  facts  which  by  law  it  is  his  duty 
to  ascertain  respecting  the  companies  of  this  State  doing  business 
within  such  other  State.     (B.  S.,  Art.  4493,  Subdivision  18.) 

Shall  See  That  No  Company  Does  Life  Business,  When. 

2d.  (19)  He  shall  see  that  no  company  1b  permitted  to  transact 
the  business  of  life  insurance  in  this  State  whose  charter  author- 
izes it  to  do  a  fire,  marine,  lightning,  tornado  or  inland  insurance 
business,  and  that  no  company  authorized  to  do  a  life  or  health  in- 
surance business  in  this  State  be  permitted  to  take  fire,  marine  or 
inland  risks.  (R.  S-,  Art.  4493,  Subdivision  19.) 
Shall  Admit  Hntnal  Companies,  When. 

29.  (20)  The  Commissioner  of  Insurance  and  Banking  shall 
admit  into  this  State  mutual  insurance  companies  organized  under 
the  laws  of  other  States  and  who  have  $200,000  assets  in  excess 
of  liabilities  engaged  in  cyclone,  tornado,  hail  and  storm  insurance. 
(R.  S.,  Art.  4493,  Subdivision  20.) 

May  Change  Form  of  Annual  Statement. 

30.  The  Commissioner  of  Insurance  and  Banking  may  from  time 
to  time  make  such  changes  in  the  forms  of  the  annual  statements 
required  of  insurance  companies  of  any  kind  as  shall  seem  to  him 
best  adapted  to  elicit  a  true  exhibit  of  their  condition  and  methods 
of  transacting  business ;  provided,  that  such  terms  and  require- 
ments shall  elicit  only  such  information  as  shall  pertain  to  the 
business  of  the  company.     (R.  S.,  Art.  4494.) 

Duties  When  Parties  Refuse  to  Appear  and  Testify. 

31.  Whenever  any  person  shall  refuse  to  appear  and  testify,  or 
to  give  information  authorized  by  this  chapter  to  be  demanded  by 
the  Commissioner  of  Insurance,  Buch   Commissioner  may  file  his 

.  application  under  oath  with  any  district  judge  or  district  court 
within  this  State  where  said  witness  is  summoned  to  appear,  and  it- 
shall  be  the  duty  of  said  judge  to  Bummon  said  witness,  administer 
oaths  as  required  by  law  and  require  answers  to  such  questions, 
and  such  judge  or  court  shall  have  power  to  punish  for  contempt 
as  now  provided  by  law.    (R.  S,,  Art.  4495.) 

Sheriff  and  Other  Peace  Officers  Shall  Execute  Service. 

32.  Sheriffs  and  other  peace  officers  of  this  State  shall  execute 
process  directed  to  them  by  the  Commissioner  of  Insurance  and 
make  return  thereof  to  him  as  in  the  case  of  process  issued  from 
any  of  the  courts.     (R.  S.,  Art.  4496.) 


33.    Should  the  Commissioner  of  Insurance  and  Banking  be  sat- 
isfied that  any  company  applying  for  a  certificate  of  authority  has 
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in  all  respects  folly  complied  with  the  law,  and  that,  if  a  stock 
company,  its  capital  stock  has  been  fully  paid  up;  that  it  has  the 
required  amount  of  capital  or  surplus  to  policyholders,  it  shall  be 
his  duty  to  issue  to  such  company  a  certificate  of  authority  under 
the  seal  of  his  office,  authorizing  such  company  to  transact  insur- 
ance business,  naming  therein  the  particular  kind  of  insurance,  for 
the  period  of  not  less  than  three  months  nor  extending  beyond  the 
last  day  of  February  next  following  the  date  of  such  certificate. 
And  if  any  Buch  insurance  company  organized  under  the  laws  of 
any  State,  or  country,  after  having  obtained  a  certificate  of  au- 
thority from  the  Commissioner  of  Insurance  and  Banking,  or  other 
officer  authorized  to  issue  such  permit  to  do  business  in  this  State, 
shall  bring  in  any  Federal  court  any  suit  or  action  against  any 
citizen  of  this  State,  or  shall  remove  any  suit  or  action  heretofore 
or  hereafter  commenced  in  any  court  of  this  State,  to  which  it  ib 
a  party,  to  any  Federal  court,  the  Commissioner  of  Insurance  and 
Banking  shall  forthwith  revoke  and  recall  the  certificate  of  author- 
ity of  such  insurance  company  to  do  and  transact  business  in  this 
State,  and  no  renewal  of  authority  shall  be  granted  to  such  insur- 
ance company  to  do  business  in  this  State  for  a  period  of  three 
years  after  such  revocation,  and  such  insurance  company  shall 
thereafter  be  prohibited  from  transacting  any  business  in  this  State 
until  again  duly  authorized  by  law.     (R.  S-,  Art.  4497.) 

Note. —  (1)  Fidelity,  guaranty  and  surety  companies  and  Insurance  com- 
panies are  subject  to  the  provisions  in  regard  to  removal  or  bringing'  of 
suits  in  Federal  court.     (Opinion  of  Attorney  General,  April  IS,  1909.) 

(2)  A  foreign  life  insurance  company  must  have  all  Its  capital  stock, 
authorized  by  its  charter,  fully  paid  up,  before  it  nan  obtain  a  license  to  do 
business  in  Texas.      (Opinion  of  Attorney  General,  August  37,   1913.) 

(3)  The  statute  authorizing  revocation  of  license  for  filing1  suit  in,  or 
removing  suit  to,  a  Federal  court,  does  not  apply  to  fraternal  beneficiary 
societies.  Such  statute,  however,  is  not  unconstitutional.  (Opinion  of  At- 
torney General,  May  5,   1915.) 

(4)  A  company  which  does  only  a  fidelity  guaranty  and  surety  business 
Is  not  required  to  have  its  entire  authorized  capital  paid  up  in  order  to 
obtain  a  certificate  of  authority  to  do  business  in  Texas.  (Opinion  of  At- 
torney General,  June  1,  1916.) 

Shall  Compote  Reserve  Liability  of  Companies. 

34.  It  shall  be  the  duty  of  the  Commissioner  of  Insurance  and 
Banking,  aa  soon  as  practicable,  in  each  year,  to  compute  the  re- 
serve liability  on  the  31st  day  of  December  of  the  preceding  year 
of  every  company  organized  under  the  laws  of  this  State  or  au- 
thorized to  transact  business  in  this  State,  which  has  outstanding 
policies  of  insurance  on  the  lives  of  citizens  of  this  State  in  accord- 
ance with  the  following  rules : 

1.  The  net  value  on  the  last  day  of  December  of  the  preceding 
year  of  all  outstanding  policies  of  life  insurance  in  the  company 
issued  prior  to  the  first  day  of  January,  1910,  shall  be  computed 


202  FIRE   INSURANCE 

according  to  the  terms  of  said  policies  on  the  basis  of  the  American 
Experience  Table  of  Mortality  and  4J  per  cent  intereBt  per  annum. 
2.  The  net  value  on  the  last  day  of  December  of  the  preceding 
year  of  all  policies  of  life  insurance  issued  after  the  31st  day  of 
December,  1909,  upon  the  basis  of  the  Actuaries'  or  Combined  Ex- 
perience Table  of  Mortality,  with  4  per  cent  interest  per  annum; 
provided,  that  the  policies  of  any  such  life  insurance  company  there- 
after issued  upon  the  reserve  basis  of  an  interest  rate  lower  than  4  per 
cent  shall  be  computed  upon  the  basis  of  the  American  Experience 
Table  of  Mortality  with  interest  at  such  lower  rate  per  annum: 
provided,  that  any  company  which  on  January  1,  1909,  was  writing 
policies  on  the  basis  of  4£  per  cent  may  continue  on  that  basis  until 
January  1,  1912,  and  its  policies  shall  be  so  valued. 

.3.  In  every  case  in  which  the  actual  premium  charged  for  an 
insurance  is  less  than  the  net  premium  for  such  insurance  computed 
according  to  its  respective  tables  of  mortality  and  rate  of  inter- 
est aforesaid,  the  company  shall  also  be  charged  with  the  value  of 
annuity,  the  amount  of  which  shall  equal  the  difference  between  the 
premium  charged  and  that  required  by  the  rules  above  stated  and 
the  term  of  which  in  years  shall  equal  the  number  of  future  an- 
nual payments,  due  on  the  insurance  at  the  date  of  the  valuation. 
(R.  S-,  Art.  4498.) 

Note. — A  life  Insurance  company  has  outstanding  contracts  containing  the 
following  provisions : 

"On  the  first  day  of  August  of  each  year,  during  the  continuance  of  this 
contract,  the  company  shall  compute  the  number  of  thousands  of  insurance 
In  force  written  for  a  period  of  ten  years  from  and  after  August  1,  1906,  in  ' 
the  State  of  Texas,  upon  which  there  shall  nave  been  paid  in  cash  during 
the  preceding  year,  one  full  annual  premium,  two  semi-annual  or  four  quar- 
ter-annual  premiums. 

"The  company  further  agrees  on  the  dates  aforesaid  to  credit  said  mem- 
ber with  such  a  sum  of  money  from  the  expense  element  of  premiums  paid 
on  insurance  written  in  said  State,  during  said  period,  after  said,  date,  as, 
shall  be  obtained  by  dividing  an  amount  of  money  equal  to  one  dollar  for 
each  one  thousand  dollars  of  insurance  in  force  at  said  dates,  written  during 
said  period,  after  August  1,  1906,  by  the  number  of  said  members'  contracts 
in  force  at  the  time  of  such  distribution. 

"The  amount  so  credited  to  said  member  shall  each  year,  on  the  anni- 
versary of  the  date  of  this  contract,  or  within  sixty  days  thereafter,  pro- 
vided this  contract  be  then  in  force,  be  paid  to  him  by  Baid company, 

subject  to  the  agreement  of  said  member  in  his  application  herefor." 

The  amount  which  may  be  properly  charged  on  December  31st  any  year 
against  the  company  as  a  liability  on  account  of  the  issuance  of  such  con- 
tracts la  the  amount  of  money  credited  to  the  various  special  contract  hold- 
ers on  August  1st  of  any  such  year — the  last  distribution  period.  The  money 
paid  in  after  that  date  and  which  is  being  held  in  a  general  fund  for  coming 
distribution  dates,  should  not  be  charged  as  a  liability.  (Opinion  of  Attor- 
ney General,  January  30,  1912.) 
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ShaU  Calculate  Reinsurance  Reserve. 

35.  On  the  31st  day  of  December  of  each  and  every  year,  or  as 
soon  thereafter  as  may  be  practicable,  the  Commissioner  of  In- 
surance and  Banking  shall  have  calculated  in  his  office  the  rein- 
surance reserve  for  all  unexpired  risks  of  all  insurance  companies 
organized  under  the  laws  of  this  State,  or  transacting  business  in 
this  State,  transacting  any  kind  of  insurance  other  than  life,  fire, 
marine,  inland,  lightning  or  tornado  insurance,  by  taking  50  per 
cent  of  the  gross  premiums  on  all  unexpired  risks  that  have  less 
than  one  year  to  run  and  a  pro  rata  of  all  premiums  received  on 
risks  that  have  more  than  one  year  to  run.    (R.  S.,  Art.  4499.) 

Shall  Examine  Companies     Hare  Free  Access  to  Books— May  Revoke  or 
Modify  Certificate— Expenses  for  Examinations. 

36.  The  Commissioner  of  Insurance  and  Banking  shall,  at  the 
end  of  each  two  years,  or  oftener  if  he  deems  necessary,  in  person 
or  by  one  or  more  examiners  commissioned  in  writing,  visit  each 
company  organized  under  the  laws-  of  this  State  and  examine  its 
financial  condition  and  its  ability  to  meet  its  liabilities.  He  shall 
have  free  access  to  all  the  books  and  papers  of  the  company  or 
agents  thereof  relating  to  the  business  and  affairs  of  such  company, 
and  shall  have  power  to  summon  and  examine  under  oath  the 
officers,  agents  and  employes  of  such  company  and  any  other  per- 
son within  the  State  relative  to  the  affairs  of  such  insurance  com- 
pany. He  may  revoke  or  modify  any  certificate  of  authority  issued 
by  him  when  any  conditions  or  requirements  prescribed  by  law 
for  granting  it  no  longer  exist;  provided,  that  he  shall  give  such 
company  at  least  ten  days'  notice  in  writing  of  his  intention  to 
revoke  or  modify  such  certificate  of  authority  issued  by  him,  stat- 
ing specifically  the  reasons  why  he  intends  to  revoke  or  modify  such 
certificate.  The  expense  of  every  such  examination  shall  be  paid 
by  the  company  so  examined,  but  the  Commissioner  shall  not  make 
any  charge  for  services  except  for  traveling  or  other  actual  expenses 
and  shall  furnish  the  company  with  an  itemized  statement  of  such 
expenses.    (R.  S.,  Art.  4500.) 

Powers  and  Duties  of  Commissioner  In  Case  of  Examination. 

37.  The  Commissioner  of  Insurance  and  Banking,  for  the  pur- 
pose of  examination  authorized  by  law,  has  power,  either  in  per- 
son or  by  one  or  more  examiners  by  him  commissioned  in  writing : 

1.  To  require  free  access  to  all  books  and  papers  within  this 
State  of  any  insurance  companies  or  the  agents  thereof  doing 
business  within  this  State. 

2.  To  summon  and  examine  any  person  within  this  State,  under 
oath,  which  be  or  any  examiner  may  administer,  relative  to  the 
affairs  and  conditions  of  any  insurance  company. 

3.  To  visit  at  its  principal  office,  wherever  situated,  any  insur- 
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ance  company  doing  business  in  this  State,  for  the  purpose  of  in- 
vestigating its  affairs  and  conditions,  and  shall  revoke  the  cer- 
tificate of  authority  of  any  such  company  in  this  State  refusing 
to  permit  such  examination.  The  reasonable  expenses  of  all  such 
examinations  shall  be  paid  by  the  company  examined. 

4.  He  may  revoke  or  modify  any  certificate  of  authority  issued 
by  him  when  any  condition  prescribed  by  law  for  granting  it  no 
longer  exists. 

5.  He  shall  also  have  power  to  institute  suits  and  prosecutions 
either  by  the  Attorney  General  or  such  other  attorney  as  the  At- 
torney Oeneral  may  designate,  for  any  violations  of  the  law  of  this 
State  relating  to  insurance,  and  do  action  shall  be  brought  or  main- 
tained by  any  person  other  than  the  Commissioner  of  Insurance  and 
Banking  for  closing  up  the  affairs  or  to  enjoin,  reatain  or  inter- 
fere with  the  prosecution  of  the  business  of  any  such  insurance 
company  organized  under  the  laws  of  this  State.    (R.  S.,  Art.  4501.) 

TrHtisfer  of  Securities,  Must  Be  Countersigned. 

38.  No  transfer  by  the  Commissioner  of  Insurance  of  securities 
of  any  kind,  in  any  way  held  by  him  in  his  official  capacity,  shall 
be  valid  unless  countersigned  by  the  Treasurer  of  the  State.  (R. 
S.,  Art.  4502.) 

State  Treasurer,  Doty  In  Regard  to  Transfers. 

39.  It  is  the  duty  of  the  State  Treasurer — 

(1)  To  countersign  any  such  transfer  presented  to  him  by  the 
Commissioner. 

(2)  To  keep  a  record  of  all  transfers,  stating  the  name  of  the 
transferee,  unless  transferred  in  blank,  and  a  description  of  the 
security. 

(3)  Upon  countersigning,  to  advise  by  mail  the  company  con- 
cerned the  particulars  of  the  transaction. 

(4)  In  his  annual  report  to  the  Legislature,  to  state  the  transfers 
and  the  amount  thereof  countersigned  by  him.     (R.  S.,  Art.  4503.) 

Free  Access  to  Records,  Books,  Etc.,  Given  to  Commissioner  and   State 

40.  For  the  purpose  of  verifying  the  correctness  of  records,  the 
Commissioner  of  Insurance  shall  be  entitled  to  free  access  to  the 
Treasurers  records  required  by  the  preceding  article,  and  the  Treas- 
urer shall  be  entitled  to  free  access  to  the  books  and  other  docu- 
ments of  the  Insurance  Department  relating  to  securities  held  by 
the  Commissioner.     (R.  S.,  Art.  4504.) 

Instruments  Executed  and  Copies  of  Papers  Hade  Evidence. 

41.  Every  instrument  executed  by  the  Commissioner  of  Insur- 
ance of  this  State,  or  any  other  State  in  which  the  substantial 
provisions  of  the  laws  of  this  State  relating  to  insurance  have  been 


FIRE   INSURANCE  205 

or  shall  be  enacted,  pursuant  to  authority  conferred  by  law,  and 
authenticated  by  his  seal  of  office,  shall  be  received  as  evidence, 
and  copies  of  papers  and  records  in  Mb  office  certified  by  him  and 
so  authenticated  shall  be  received  as  evidence  with  the  same'  effect 
as  the  originals.     (R.  S.,  Art.  4505.) 

Commissioner  Authorized  to  Make  Inquiries  of  Companies. 

42.  The  Commissioner  of  Insurance  is  authorized  to  address  any 
inquiries  to  any  insurance  company  in  relation  to  its  business  and 
condition,  or  any  matter  connected  with  its  transaction,  which  he 
may  deem  necessary  for  the  public  good,  or  for  a  proper  discharge 
of  his  duty  and  it  shall  be  the  duty  of  the  company  so  addressed  to 
promptly  answer  such  inquiries  in  writing.  (R.  S.,  Art.  4506.) 
Commissioner's  Report. 

43.  It  shall  be  the  duty  of  the  Commissioner  to  cause  the  in- 
formation contained  in  the  annual  statements  of  companies  to  be 
arranged  in  tabular  form,  and  prepare  the  same  in  a  single  docu- 
ment for  printing  and  submit  the  same  to  the  Legislature  as  a  por- 
tion of  his  regular  report  to  that  body.     (R.  S-,  Art.  4507.) 

i    Certlflcato    of,   Authority 

44.  Should  any  insurance  company  fail  or  neglect  to  pay  off 
and  discharge  any  execution,  issued  upon  a  valid  final  judgment 
against  said  company,  within  thirty  days  after  the  notice  of  the 
issuance  thereof,  then  in  that  event  the  certificate  of  authority  of 
said  company  to  transact  business  of  insurance  shall  be  revoked, 
canceled  or  annulled,  and  said  company  shall  be  prohibited  from 
transacting  business  of  insurance  in  this  State  until  said  execution 
shall  be  satisfied.    (R.  S.,  Art.  4508.) 

Note. — Commissioner  cannot  revoke  permit  for  failure  to  pay  judgment 
unless  it  be  a  final  and  also  a  valid  judgment.  As  long  as  there  Is  pending 
an  independent  original  suit  to  determine  the  validity  of  a  default  judg- 
ment, it  is  not  final  and  Commissioner  cannot  revoke  permit.  Commmlssioner 
cannot  determine  validity  of  judgment  while  suit  is  pending  to  set  it  aside, 
nor  pass  upon  the  jurisdiction  of  the  courts  with  reference  to  Buch  suit. 
(Opinion  of  Attorney  General,   September  30,   191S.) 

Commissioners  to  Give  Certificates,  Attested  by  Seal. 

45.  It  shall  be  the  duty  of  the  Secretary  of  State,  Commissioner 
of  the  General  Land  Office,  Comptroller,  Treasurer,  Commissioner 
of  Insurance  and  Banking,  Adjutant  General  and  Attorney  Gen- 
eral to  furnish  any  person  who  may  apply  for  the  same,  with  a 
copy  of  any  paper,  document  or  record  in  their  respective  offices, 
and  also  to  give  certificates,  attested  by  the  seals  of  their  respective 
offices,  certifying  to  any  fact  or  facts  contained  in  the  papers,  docu- 
ments or  records  of  their  offices  to  any  person  applying  for  the 
same.     (R.  S.,  Art.  3833.) 
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46.  It  shall  be  lawful  for  the  officers  named  in  the  preceding 
article  to  demand  and  receive  the  following  fees  for  the  services 
mentioned  therein: 

For  copies  of  any  paper,  document  or  record  in  their  offices 
in  the  English  language,  including  certificate  and  seal, 
and  for  each  hundred  words  $    0  15 

For  copies  of  any  paper,  document  or  record  in  their  offices, 
in  any  other  language  than  the  English,  including  cer- 
tificate and  seal,  for  each  hundred  words  .„    25 

For  each  translated  copy  of  any  paper,  document  or  record 
in  their  office,  including  certificate  and  seal,  for  each  hun- 
dred words 30 

For  the  copy  of  any  plat  or  map  in  their  offices,  such  fee  as 
may  be  established  by  the  officer  in  whose  office  the  same 
is  made,  to  be  determined  with  reference  to  the  amount 
of  labor  required. 

For  each  certificate  not  otherwise  provided  for. 50 

(R.  S.,  Art.  3834.) 

47.  The  Commissioner  of  Insurance  and  Banking  shall  charge 
and  receive  for  the  use  of  the  State  the  following  fees,  to-wit : 

For  filing  each  declaration  or  certified  copy  of  charter  of  in- 
surance  company $  25.00 

Note. — Companies  must  pay  $25  filing  fee  for  each  amended  declara- 
tion or  certified  copy.  (Attorney  General's  opinion,  November  4, 
1901.) 

For  filing  the  annual  statement  of  an  insurance  company, 

or  certificate  in  lieu  thereof 20.00 

For  certificate  of  authority  and  certified  copy  thereof - 1  00 

For  every  copy  of  any  paper  filed  in  his  department,  for 

each  folio 20 

For  affixing  his  official  seal  and  certifying  to  the  same 1  00 

For  valuing  policies  of  life  insurance  companies,  for  each 

one  million  of  insurance  or  fraction  thereof 10  00 

For  official  examinations  of  companies  under  the  law,  the 
actual  expense  incurred,  and  ten  dollars  a  day,  not  to , 

exceed 250  00 

(B.  S„  Art.  3844.) 

Note. — Filing  feea  should  be  returned  to  an  insurance  company  if  license 
is  not  granted.     (Opinion  of  Attorney  General,  April  14,  1908.) 

Shall  Keep  Fee  Book  and  Render  Account  of  Feea  Quarterly. 

48.  It  shall  be  the  duty  of  the  Secretary  of  State,  Commissioner 
of  General  Land  Office,  Comptroller,  Treasurer,  Commissioner  of 
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Agriculture,  Commissioner  of  Insurance  arid  Banking,  State  Librar- 
ian, Adjutant  General  and  Attorney  General,  respectively,  to  keep 
fee  books  in  their  several  offices,  in  which  they  shall  enter  all  the 
fees  received  for  any  of  the  services  named  in  this  chapter,  and 
they  shall  quarterly  file  with  the  Comptroller  an  account  of  all 
fees  so  received  by  them,  respectively;  which  accounts  shall  be 
verified  by  the  affidavit  of  the  officer  rendering  the  same,  and  such 
officer  shall,  also  at  the  end  of  each  quarter,  pay  over  to  the  Treas- 
urer of  the  State  all  moneys  received  by  them  respectively,  under 
the  provisions  of  this  chapter.    (R.  S.,  Art.  3836.) 

CHAPTER  m 

INCORPORATION  OF  INSURANCE  COMPANIES— HOME 
COMPANIES 

Formation  of  Company. 

49.  Any  number  of  persons  desiring  to  form  a  company  for 
the  purpose  of  transacting  insurance  business  shall  adopt  and  sign 
articles  of  incorporation,  and  submit  the  same  to  the  Attorney 
General,  and  if  said  articles  shall  be  found  by  him  to  he  in  accord- 
ance with  the  laws  of  this  State,  and  of  the  United  States,  he  shall 
attach  thereto  his  certificate  to  that  effect,  whereupon  such  articles 
shall  be  deposited  with  the  Commissioner  of  Insurance  and  Bank- 
ing.   (R.  S.,  Art.  4705.) 

Note. — The  business:  of  guaranteeing  titles  to  land  la  insurance  business, 
and  a-  corporation  organized  and  chartered  under  this  statute  for  such  pur- 
pose, must  conduct  its  business  under  .the  supervision  of  the  Insurance  De- 
partment.    (Opinion  of  Attorney  General,  May  1,  1913.) 

Articles  of  Incorporation  Shall  Contain. 

50.  Such  articles  shall  contain — 

(1)  The  name  of  the  company,  and  the  name  selected  shall  not 
be  so  similar  to  that  of  any  other  insurance  company  as  to  be 
likely  to  mislead  the  public. 

Note.— Courts  must  pass  upon  question  of  similarity  of  names.  (Attorney 
General's  opinion,  July  1,  1902.) 

(2)  The  locality  of  the  principal  business  office  of  such  com- 
pany. 

(3)  The  kind  of  insurance  business  which  the  company  proposes 
to  engage  in. 

(4)  The  amount  of  its  capital  stock,  which  shall  in  no  case  be 
less  than  one  hundred  thousand  dollars.    (R.  S.,  Art.  4706.) 

Note. — A  corporation  issuing  certificates  guaranteeing  and  warranting 
titles  to  real  estate  is  an  insurance  company  and  its  charter  should  be  filed 
with  Commissioner  of  Insurance  and  Banking,  (Opinion  of  Attorney  Gen- 
eral, January  29,  1910.) 
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51.  When  the  said  articles  of  incorporation  have  been  deposited 
with  the  Commissioner  of  Insurance  and  Banking,  and  the  law  in 
ail  other  respects  has  been  complied  with  by  the  company,  the 
Commissioner  shall  make  an  examination,  or  cause  one  to  be  made 
by  some  competent  and  disinterested  person  appointed  by  him  for 
that  purpose ;  and  if  it  shall  be  found  that  the  capital  stock  of  the 
company,  to  the  amount  required  by  law,  has  been  paid  in,  and  is 
possessed  by  it,  in  money  or  in  such  stock,  notes,  bonds  or  mort- 
gages as  are  required  by  law,  and  that  the  same  is  the  bona  fide 
property  of  such  company,  and  that  such  company  has  in  all  re- 
spects complied  with  the  law  relating  to  insurance,  then  the  Com- 
missioner of  Insurance  and  Banking  shall  issue  to  such  company 
a  certificate  of  authority  to  commence  business  as  proposed  in 
their  articles  of  incorporation.     (B.  S.,  Art.  4707.)   ' 

Note. — Certificates  of  stock  issued  by  a  fire  insurance  company,  which 
stock  was  not  paid  for  in  cash,  but  in  a  certificate  of  deposit  of  a  bank 
due  at  a  future  time,  were  unlawfully  issued  and  should  be  canceled.  (Opin- 
ion of  Attorney  General,  November  13,  1912.) 


52.  The  corporators  or  officers  of  any  such  company  shall  be 
required  to  certify  under  oath  to  the  Commissioner  of  Insurance 
and  Banking  that  the  capital  exhibited  to  the  person  making  the 
examination  is  the  bona  fide  property  of  the  company  so  examined, 
which  certificate  shall  be  filed  fend  recorded  in  the  office  of  the 
Commissioner  of  Insurance  and  Banking.     (R.  S.,  Art.  4708.) 

Where  Examination  la  Hade  by  Other  Than  Commissioner. 

53.  If  the  examination  be  made  by  any  other  person  than  the 
Commissioner  of  Insurance  and  Banking,  the  finding  shall  be  cer- 
tified under  the  oath  of  the  person  making  such  examination,  and 
such  finding  and  certificate  shall  be  filed  and  recorded  in  the 
office  of  the  Commissioner  of  Insurance  and  Banking.  (R.  S.,  Art. 
4709.) 

Stock  Divided  Into  Share*. 

54.  The  stock  of  any  company  organized  under  the  laws  of 
this  State  shall  be  divided  into  shares  of  one  hundred  dollars  each. 
(R.  S.,  Art  4710.) 

Capital  Stock  Shall  Consist  of  What. 

55.  The  capital  stock  of  a  company  shall  consist : 

(1)  In  lawful  money  of  the  United  States;  or 

(2)  In  the  bonds  of  this  State  or  any  county  or  incorporated 
town  or  city  thereof,  or  the  stock  of  any  national  bank;  or 
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Real  Estate  Must  Be  Worth  Doable  Amount  Loaned  on  It. 

(3)  In  first  mortgages  upon  unincumbered  real  estate  in  this 
State,  the  title  to  which  is  valid  and  the  market  value  of  which 
is  double  the  amount  loaned  thereon,  exclusive  of  buildings,  unless 
such  buildings  are  insured  in  some  responsible  company  and  the 
policy  or  policies  transferred  to  the  company  taking  such  mort- 
gage.    (R.  S.,  Art.  4711.) 

Surplus  Honey  May  Be  Invested,  How — Current  Value  of  Investment. 

56.  The  surplus  money  of  a  company  over  and  above  its  paid- 
up  capital  stock  may  be  invested  in  or  loaned  upon  the  pledge  of 
public  stocks  or  bonds  of  the  United  States,  or  any  of  the  States,  or 
stocks,  bonds,  or  other  evidences  of  indebtedness  of  any  solvent 
dividend-paying  corporation,  or  in  bills  of  exchange  or  other  com- 
mercial notes  or  bills,  except  Its  own  stock ;  provided  always,  that 
the  current  market  value  of  such  stocks,  bonds,  notes,  bills,  or 
other  evidences  of  indebtedness  shall  be  at  all  times  during  the 
continuance  of  such  loans  at  least  20  per  cent  more  than  the  sum 
loaned  thereon.     (R.  S.,  Art.  4712.) 

Note. — The  title  guaranty  companies  are  insurance  companies  and  are  sub- 
ject to  the  insurance  laws.  A  title  guaranty  company  may  Invest  part  of  Its 
capital  in  an  abstract  plant  to  be  used  as  Incident  to  its  business.  It  cannot 
sell  abstracts  to  tbe  public.  It  cannot  invest  any  part  of  its  capital  in  stock 
of  an  abstract  company,  but  may  invest  its  surplus  In  such  stock  as  an  in- 
vestment, but  not  for  tbe  purpose  of  conducting'  the  business  of  an  abstract 
company.     (Opinion  of  Attorney  General.  June  11,  1913.) 

Company  Hay  Change  and  Reinvest  Stock. 

57.  A  company  may  change  and  reinvest  its  capital  stock  in 
like  securities  as  occasion  may  from  time  to  time  require.  (K.  S., 
Art.  4713.) 

Number  and  Qualification  of  Directors. 

58.  The  dffairs  of  any  company  organized  under  the  laws  of 
this  State  shall  be  managed  not  by  more  than  thirteen  nor  fewer  - 
than  seven  directors,  all  of  whom  shall  be  stockholders  in  the  com- 
pany.    (R.  S.,  Art.  4714.) 

Election  of  Directors. 

59.  "Within  thirty  days  after  the  subscription  books  of  the  com- 
pany have  been  filed,  a  majority  of  the  stockholders  shall  hold  a 
meeting  for  the  election  of  directors,  each  share  entitling  the  holder 
thereof  to  one  vote ;  and  the  directors  then  in  office  shall  continue 
in  office  until  their  successors  have  been  duly  chosen  and  have 
accepted  the  trust.    (R.  S.,  Art.  4715.) 
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Annual  Meeting  for  Election  of. 

60.  The  annual  meeting  for  the  election  of  directors  of  a  com- 
pany Bhall  be  held  during  the  month  of  January,  as  the  by-laws  of 
the  company  may  direct.     (R.  S.,  Art.  4716.) 

Special  Meetings  for  Election  of. 

61.  If  from  any  cause  the  stockholders  should  fail  to  elect 
directors  at  an  annual  meeting,  they  may  hold  a  special  meeting 
for  that  purpose,  by  giving  thirty  days'  notice  thereof  in  some  news- 
paper in  general  circulation  in  the  county  in  which  the  principal 
office  of  the  company  is  located,  and  the  directors  chosen  at  such 
special  meeting  shall  continue  in  office  until  their  successors  are 
duly  elected  and  have  accepted.    (R.  S.,  Art.  4717.) 

Quorum  of  Stockholders. 

62.  No  meeting  of  stockholders  shall  elect  directors  or  transact 
such  other  business  of  the  company  unless  there  shall  be  present  at 
such  meeting,  in  person  or  by  proxy,  a  majority  in  value  of  the 
stockholders  equal  to  two-thirds  of  the  stock  of  such  company. 
(R.  S.,  Art.  4718.) 

Directors  Shall  Choose  President  and  Other  Officers. 

63.  The  directors  shall  choose  by  ballot  from  their  own  num- 
ber a  president  and  such  other  officers  as  the  by-laws  of  the  com- 
pany may  designate,  who  shall  perform  such  duties,  receive  such 
compensation  and  give  such  security  as  the  by-laws  of  such  company 
may  require.     (R.  S.,  Art.  4719.) 

Directors  to  Hake  By-Laws. 

64.  The  directors  may  ordain  and  establish  such  by-laws  and 
regulations,  not  inconsistent  with  law,  as  shall  appear  to  them 
necessary  for  regulating  and  conducting  the  business  of  the  com- 
pany.   (R.  S.,  Art.  4720.) 

Shall  Keep  a  Record  of  Transactions, 

65.  It  shall  be  the  duty  of  the  directors  to  keep  a  full  and  cor- 
rect record  of  their  transactions,  which  shall  at  all  times  during 
business  hours  be  open  to  the  inspection  of  the  stockholders  and 
other  persons  interested  therein.     (R.  S.,  Art.  4721.) 

Shall  Fill  Vacancies — What  Shall  Constitute  a  Quorum. 

66.  The  directors,  shall  fill  all  vacancies  which  shall  occur  in 
the  board  or  in  any  of  the  offices  of  the  company,  and  a  majority 
of  the  board  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness.    (R.  S-,  Art.  4722.) 

General  Incorporation  Ixtw  Shall  Apply. 

67.  The  laws  relating  to  and  governing  corporations  in  general 
shall  apply  to  and  govern  insurance  companies  incorporated  in  this 
State  in  so  far  as  the  same  may  not  be  inconsistent  with  the  pro- 
visions of  this  title.    (R.  S.,  Art.  4723.) 
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CHAPTER  IV 

GENERAL  PROVISIONS— APPLIES  TO  VARIOUS 

COMPANIES  , 

Must  Publish  Certificate  of  Commissioner. 

68.  It  shall  be  the  duty  of  every  insurance  company  doing  busi- 
ness in  this  State,  whether  life,  health,  fire,  marine  or  inland,  to  pub- 
lish annually,  within  thirty  days  after  the  issuance  thereof,  a  cer- 
tificate from  the  Commissioner  of  Insurance  and  Banking  that  such 
company  has  in  all  respects  complied  with  the  laws  in  relation  to 
insurance.     (R.  8.,  Art.  4939.) 

Companies  Organized  In  This  State — Unlawful  Dividends. 

69.  It  shall  not  be  lawful  for  any  life,  health,  marine  or  inland 
insurance  company  organized  under  the  laws  of  this  State  to  make 
any  dividend  except  from  the  surplus  arising  from  its  business; 
and  in  estimating  such  profits  there  shall  be  reserved  therefrom  a 
Bum  equal  to  40  per  cent  of  the  amount  received  as  premiums  on 
unexpired  fire  risks  and  policies,  and  100  per  cent  of  the  premiums 
received  on  unexpired  life,  health,  marine  or  inland  transportation 
risks  and  policies;  which  amount  so  reserved  is  hereby  declared  to 
be  unearned  premiums ;  and  there  shall  also  be  reserved  the  amount 
of  all  unpaid  losses,  whether  adjusted  or  unadjusted ;  all  sums  due 
the  company  on  bonds,  mortgages,  stock  and  book  accounts,  of 
which  no  part  of  the  principal  or  interest  thereon  has  been  paid 
during  the  year  preceding  such  estimate  of  profit,  and  upon  which 
suit  for  foreclosures  or  collections  has  not  been  commenced,  or 
which,  after  judgment  has  been  obtained  thereon,  shall  have  re- 
mained more  than  two  years  unsatisfied,  and  upon  which  interest 
shall  not  have  been  paid ;  and  in  case  of  any  such  judgment,  the 
interest  due  or  accrued  thereon  and  remaining  unpaid  shall  also  be 
reserved.    (R.  S-,  Arts.  4867  and  4944.) 

Penalty  for  Making  Unlawful  Dividends. 

70.  Any  dividend  made  contrary  to  the  provisions  of  the  preced- 
ing article  shall  subject  the  company  making  it  to  a  forfeiture  of 
its  charter,  and  the  Commissioner  of  Insurance  and  Banking  shall 
forthwith  revoke  its  certificate  of  authority.     (R.  S.,  Art.  4868.) 

Association  of  Companies  Not  Permitted  to  Do  Business  Until. 

71.  In  the  event  that  any  number  of  insurance  companies, 
whether  life,  health,  fire,  marine  or  inland,  should  associate  them- 
selves together  for  the  purpose  of  issuing  or  vending  policies  or 
joint  policies  of  insurance,  such  association  shall  not  be  permitted 
to  do  business  in  this  State  until  the  taxes  and  fees  due  from  each 
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of  said  companies  shall  have  been  paid  and  all  the  conditions  of  the 
law  fully  complied  with  by  each  company;  and  any  company  fail- 
ing or  refusing  to  pay  such  taxes  and  fees,  and  to  fully  comply  with 
the  requirements  of  law,  shall  be  refused  permission  by  the  Com- 
missioner of  Insurance  to  do  business  in  this  State.  (R.  S.,  Art. 
4945.) 

Notice*  Shall  Be  Published  Three  Successive  Weeks  In  Two  Papers. 

72.  Whenever  by  any  provision  of  this  title  any  notice  or  other 
matter  is  required  to  be  published,  it  shall,  unless  otherwise  pro- 
vided, be  published  for  three  successive  weeks  in  two  newspapers 
printed  in  the  State  and  which  have  a  general  circulation  in  the 
State.     (B.  S.,  Art.  4946.) 

Occupation  Taxes  of  All  Companies,  Except  Life. 

73.  An  act  to  amend  Section  8  of  Chapter  18  of  the  General 
Laws  of  the  First  Called  Session  of  the  Thirtieth  Legislature,  and 
imposing  an  occupation  tax  upon  fire,  fire  and  marine,  marine  in- 
land and  tornado  insurance  companies,  transacting  business  in  this 
State ;  prescribing  the  rate  of  tax  and  methods  of  its  measurements ; 
and  amending  Section  28  of  the  State  Insurance  Board  Law,  passed 
by  the  Fourth  Called  Session  of  the  Thirty-first  Legislature,  and 
declaring  an  emergency.  (Acts  32nd  Leg.,  Chap.  108,  Caption.) 
Amendment  to  Previous  Tax  Law. 

74.  Section  8  of  Chapter  18  of  the  General  Laws  of  the  First 
Called  Session  of  the  Thirtieth  Legislature  of  the  State  of  Texas  is 
hereby  amended  so  as  to  read  hereafter  as  follows:  (Acts  32nd 
Leg.,  Chap.  108,  Sec.  1) : 

Annual  Tax,  and  Defining  Gross  Premium*. 

75.  "Section  8.  Every  insurance  company  transacting  the  busi- 
ness of  fire,  marine,  marine  inland,  accident,  credit,  title,  live  stock, 
fidelity,  guaranty,  surety,  casualty  or  any  other  kind  or  character 
of  insurance  business  other  than  the  business  of  life  insurance,  with- 
in this  State,  and  other  than  Fraternal  Benefit  Associations,  at  the 
time  of  filing  its  annual  statement,  shall  report  to  the  Commissioner 
of  Insurance  and  Banking  the  gross  amount  of  premiums  received 
in  the  State  upon  property,  and  from  persons  residing  in  this  State 
during  the  preceding  year,  and  each  of  such  companies  shall  pay 
an  annual  tax  upon  such  gross  premium  receipts  as  follows :  Shall 
pay  a  tax  of  two  and  six-tenths  per  cent,  provided,  that  any  com- 
pany doing  two  or  more  kinds  of  insurance  business  herein  referred 
to,  shall  pay  the  tax  herein  levied  upon  its  gross  premiums  received 
from  each  of  said  kinds  of  business;  and  the  gross  premiums  re- 
ceipts where  referred  to  in  this  act  are  understood  to  be  the  pre- 
mium receipts  reported  to  the  Commissioner  of  Insurance  and 
Banking  by  the  insurance  companies  upon  the  sworn  statement  of 
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two  principal  officers  of  such  companies,  less  return  premiums  paid 
policyholders,  and  to  the  permiums  paid  for  reinsurance  in  com- 
panies authorized  to  do  business  in  this  State.  (Acts  32nd  Leg., 
Chap.  108,  Sec.  1.) 

Note. — Casualty  companies,  home  companies  organized  in  Texas,  are  not 
exempt  from  payment  of  the  taxes  on  their  gross  premium  receipts.  (Opin- 
ion of  Attorney  General,  January  18,  1915.) 

Maimer  of  Collecting  Taxes. 

76.  Upon  receipt  by  him  of  sworn  statements,  showing  the  gross 
premium  receipts  by  sueh  companies,  the  Commissioner  shall  certify 
to  the  State  Treasurer  the  amount  of  taxes  due  (by)  each  com- 
pany, which  tax  shall  be  paid  to  the  State  Treasurer  for  the  use  of 
the  State  on  or  before  the  first  of  March  following,  and  the  receipt 
of  the  Treasurer  shall  be  evidence  of  the  payment  of  such  taxes.  No 
such  insurance  company  shall  receive  a  permit  to  do  business  in 
this  State  until  such  taxes  are  paid.  (Acta  32nd  Leg.,'  Chap.  108, 
Sec.  1.) 

Certain  Investments  Will  Reduce  Taxes — Municipal  and  County  Occupa- 
tion  Taxes   Prohibited — Fraternal   Beneficiary   Associations   Exempt. 

77.  If  any  such  insurance  company  shall  have  as  much  as  one- 
fourth  of  its  entire  assets,  as  shown  by  said  sworn  statement,  in- 
vested in  any  or  all  of  the  following  securities :  Real  estate  in  the 
State  of  Texas,  bonds  of  this  State  or  of  any  county,  incorporated 
city  or  town  of  this  State,  or  other  property  in  this  State  in  which 
by  law  such  companies  may  invest  their  funds,  then  the  annual  tax 
of  any  such  companies  shall  be  one  per  cent  of  its  said  gross  pre- 
mium receipts;  and  if  any  such  company  shall  invest  as  aforesaid 
as  much  as  one-half  of  its  assets,  then  the  annual  tax  of  such  com- 
pany shall  be  one-half  of  one  per  cent  of  its  gross  premium  receipts, 
as  above  defined ;  and  provided,  further,  that  no  occupation  tax 
shall  be  levied  on  insurance  companies  herein  subjected  to  a  gross 
premium  receipt  tax  by  any  county,  city  or  town;  provided,  also, 
that  all  mutual  fraternal  benevolent  associations,  now  or  hereafter 
doing  business  in  this  State  under  the  lodge  system  and  on  the 
assessment  plan,  whether  organized  under  the  laws  of  this  State  or 
a  foreign  State  or  country,  are  exempt  from  the  provisions  of  this 
section.    (Acts  32nd  Leg.,  Chap.  108,  Sec.  1.) 

No  Other  Taxes  Can  Be  Levied  or  Collected,  Bat  Fire  Insurance  Com- 
panies Most  Pay  Expenses  of  State  Insurance  Board — Purely  Co- 
operative or  Mutual  Fire  Insurance  Companies  Are  Exempt  From 
Provisions  of  This  Act. 

78.  The  tax  aforesaid  shall  constitute  all  taxes  and  license  fees 
collectible  under  the  laws  of  this  State  against  any  such  insurance 
companies,  and  no  other  occupation  or  other  taxes  shall  be  levied 
on  or  collected  from  any  insurance  company  by  any  county,  city 
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Or  town,  but  this  act  shall  not  be  construed  to  prohibit  the  levy 
and  collection  of  State,  county  and  municipal  taxes  upon  the  real 
and  personal  property  of  such  companies;  provided,  that  purely 
co-operative  or  mutual  fire  insurance  companies  carried  on  by  the 
members  thereof  solely  for  the  protection  of  their  own  property, 
and  not  for  profits,  shall  be  exempt  from  the  provisions  of  this 
bill;  provided,  that  in  addition  to  the  tax  above  prescribed,  each 
company  doing  the  business  herein  referred  to  and  affected  by  the 
provisions  of  the  act  of  the  Fourth  Galled  Session  of  the  Thirty- 
first  Legislature,  approved  September  6,  1910,  and  published  as 
Chapter  8,  General  Laws  of  said  session,  shall  pay  its  pro  rata  share 
of  the  charge  or  oost  of  maintaining  the  State  Insurance  Board  as 
provided  by  Section  28  of  said  act,  approved  September  6,  1910, 
and  published  as  Chapter  8  of  the  General  Laws  of  the  Fourth 
Called  Session  of  the  Thirty-first  Legislature;  and  provided  fur- 
ther, that  portion  of  Section  28  of  the  State  Insurance  Board  Law 
which  reads  as  follows:  "Provided  that  the  collections  from  insur- 
ance companies  provided  for  in  this  section  shall  not  be  made  for 
any  year  during  which  any  such  company  shall  he  liable  under  the 
laws  of  this  State  to  the  payment  of  an  occupation  tax  at  a  rate  of 
two  and  one-half  per  cent  or  more  of  the  gross  premiums  canceled 
policies,  be  and  the  same  is  hereby  repealed."  (Acts  32nd  Leg., 
Chap.  108,  See.  1.) 

Note. —  (1)  A  surety  company,  making  bonds  required  by  the  United 
States  government  under  a  license  granted  under  an  Act  of  Congress,  does 
not  thereby  become  a  Federal  agency,  and  the  premiums  collected  on  such 
bonds  are  not  exempt  from  taxation.  (Opinion  of  Attorney  General,  March 
I,  1910.) 

(8)  A  company,  licensed  to  do  a  life  Insurance  business  and  an  acci- 
dent insurance  business,  and  which  withdraws  from  the  State  as  to  its 
life  business,  is  not  required  to  pay  taxes  on  premiums  on  renewals  on  its 
lite  business  in  order  to  obtain  a  license  to  continue  its  accident  business. 
(Opinion  of  Attorney  General,  September  39,  1810.) 

Repealing  Clause,. 

79.  All  laws  and  parts  of  laws  in  conflict  herewith  are  hereby 
repealed.    (Acts  32nd  Leg.,  Chap.  108,  Sec.  2.) 

Misrepresentation  Host  Be  Material  to  Avoid  Contact  on  That  Ground. 

80.  Any  provision  in  any  contract  or  policy  of  insurance  issued 
or  contracted  for  in  this  State,  which  provides  that  the  answers  or 
statements  made  in  the  application  of  such  contract,  or  in  the  con- 
tract of  insurance,  if  untrue  or  false,  shall  render  the  contract  or 
policy  void  or  voidable,  shall  be  of  no  effect  and  shall  not  constitute 
any  defense  to  any  suit  brought  upon  such  contract,  unless  it  be 
shown  upon  the  trial  thereof  that  the  matter  or  thing  misrepresented 
was  material  to  the  risk  or  actually  contributed  to  the  contingency 
or  event  on  which  said  policy  became  due  and  payable,  and  whether 
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it  was  material  or  so  contributed  in  any  case,  shall  be  a  question 
of  fact  to  be  determined  by  the  court  or  jury  trying  such  case.  (R. 
S.,  Art.  4947.) 

No  Defense  Baaed  Upon  Misrepresentation  Valid  Unless  Defendant  Shall 
Within  Reasonable  Time  After  Discovering  the  Falsity  Give  Notice. 

81.  That  in  all  suits  brought  upon  insurance  contracts  or  policies 
hereafter  issued  or  contracted  for  in  this  State,  no  defense  based 
npon  misrepresentations  made  in  the  application  for  or  in  obtain- 
ing or  securing  the  said  contract  shall  be  valid,  unless  the  defend- 
ant shall  show  on  the  trial  that  within  a  reasonable  time  after  dis- 
covering the  falsity  of  the  misrepresentations  so  made  it  gave 
notice  to  the  assured,  if  living,  or,  if  dead,  to  the  owners  or  bene- 
ficiaries of  said  contract,  that  it  refused  to  be  bound  by  the  con- 
tract, or  policy;  provided,  that  ninety  days  shall  be  a  reasonable 
lame;  provided  also,  that  this  article  shall  not  be  construed  as  to 
render  available  as  a  defense  any  immaterial  misrepresentation,  nor 
to  in  any  wise  modify  or  affect  Article  3096aa  (4947).  (R.  %  Art. 
4948.) 

Shall  Not  Constitute  Defense  Unless  Shown  That  False  Statement  Blade 
Was  Fraudulently  Made  and  Material. 

82.  That  any  provision  in  any  contract  or  policy  of  insurance 
issued  or  contracted  for' in  this  State,  which  provides  that  the  same 
shall  be  void,  or  voidable,  if  any  misrepresentations  or  false  state- 
ments be  made  in  proofs  of  loss  or  of  death,  as  the  case  may  be, 
shall  be  of  no  effect,  and  shall  not  constitute  any  defense  to  any 
suit  brought  upon  such  contract  or  policy,  unless  it  be  shown  upon 
the  trial  of  such  suit  that  the  false  statement  made  in  such  proofs 
of  loss  or  death  was  fraudulently  made,  and  misrepresented  a  fact 
material  to  the  question  of  the  liability  of  the  insurance  company 
upon  the  contract  of  insurance  sued  on,  and  that  the  insurance  com- 
pany was  thereby  misled,  and  caused  to  waive  or  lose  some  valid 
defense  to  the  policy.     (R.  S.,  Art.  4949.) 

The  Insurance  Contract  Governed  Br  Laws  of  Texas  Notwithstanding 
Stipulations  to  the  Contrary. 

83.  That  any  contract  of  insurance  payable  to  any  citizen  or  in- 
habitant of  this  State  by  any  insurance  company  or  corporation 
doing  business  within  this  State  shall  be  held  to  be  a  contract  made 
and  entered  into  under  and  by  virtue  of  the  laws  of  this  State  re- 
lating to  insurance  and  governed  thereby,  notwithstanding  that 
such  policy  or  contract  of  insurance  may  provide  that  the  contract 
was  executed  and  the  premiums  and  policy  (in  case  it  becomes  a 
demand),  should  be  payable  without  this  State,  or  at  the  home 
office  of  the  company  or  corporation  issuing  the  same.  (R.  S., 
Art.  4950.) 
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Photographic  Copy  of  Contract* — Act  Does  Not  Apply  1b  Which  There  la 
*  Clause  in  Policy  Making  It  Indisputable  After  Two  Tears  of  Leu, 
Provided,  Etc. 

84.  Every  contract  or  policy  of  insurance  issued  or  contracted 
for  in  this  State  stall  be  accompanied  by  a  written,  photographic 
or  printed  copy  of  the  application  for  such  insurance  policy  or  con- 
tract, as  well  as  a  copy  of  all  questions  asked  and  answers  given 
thereto.  The  provisions  of  the  foregoing  articles  shall  not  apply  to 
policies  of  life  insurance  in  which  there  is  a  elause  making  such 
policy  indisputable  after  two  years  or  less,  provided  premiums  are 
duly  paid ;  provided  further,  that  no  defense  based  upon  misrepre- 
sentations made  in  the  application  for  or  in  obtaining  or  securing 
any  contract  of  insurance  upon  the  life  of  any  person  being  or  re- 
siding in  this  State  shall  be  valid  or  enforcible  in  any  suit  brought 
upon  such  contract  two  years  or  more  after  the  date  of  its  issuance 
when  premiums  due  on  such  contract  for  the  said  term  of  two  years 
have  been  paid  to  and  received  by  the  company  issuing  such  con- 
tract without  notice  to  the  assured  by  the  company  so  issuing  such 
contract  of  its  intention  to  rescind  the  same  on  account  of  misrep- 
resentations so  made,  unless  it  shall  he  shown  on  the  trial  that  such 
misrepresentation  was  material  to  the  risk  and  intentionally  made. 
(R.  S.,  Art.  4951.) 

Level  Premium  Policy  Shall  Not  Be  Issued  Providing  for  More  Than  One 
Year  Preliminary  Term. 

85.  No  level  premium  policy  of  life  insurance  shall  be  issued  or 
sold  by  any  company  in  this  State  after  December  31,  1909,  which 
provides  for  more  than  one  year  preliminary  term  insurance.  (R. 
S.,  Art.  4952.) 

Policies  Shall  Contain  Entire  Contract. 

86.  Every  policy  of  insurance  issued  or  delivered  within  this 
State  on  or  after  the  first  day  of  January,  1910,  by  any  life  insur- 
ance company  doing  business  within  this  State,  shall  contain  the 
entire  contract  between  the  parties  and  the  application,  therefore, 
may  be  made  a  part  thereof.     (R.  S.,  Art.  4953.) 

Note. — This   section   repeals  Section  83  supra.     (Department  ruling.) 
Companies  Shall  Not  Permit  Distinctions. 

87.  No  insurance  company  doing  business  in  this  State  shall 
make  or  permit  any  distinction  or  discrimination  in  favor  of  in- 
dividuals between  insurants  (the  insured)  of  the  same  class  and  of 
equal  expectation  of  life  in  the  amount  of  or  payment  of  premiums 
or  rates  charged  for  policies  of  life  endowment  insurance  or  in  the 
dividends  or  other  benefits  payable  thereon;  nor  shall  any  such 
company  or  agent  thereof  make  any  contract  of  insurance  or  agree- 
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ment  as  to  such  contract  other  than  as  expressed  in  the  policy  is- 
sued thereon,  nor  shall  any  such  company  or  any  officer,  agent, 
solicitor  or  representative  thereof  pay,  allow  or  give,  or  offer  to  pay, 
allow  or  give  directly  or  indirectly  as  an  inducement  to  insurance 
any  rebate  of  premium  payable  on  the  policy,  or  any  special  favor  or 
advantage  in  the  dividends  or  other  benefits  to  accrue  thereon  or 
any  paid  employment  or  contract  for  service  of  any  bind,  or  any 
valuable  Consideration  or  inducement  whatever  not  specified  in  the 
policy  contract  of  insurance ;  or  give,  sell  or  purchase,  or  offer  to 
give,  sell  or  purebase,  as  an  inducement  to  insurance,  or  in  connec- 
tion therewith,  any  stocks,  bonds  or  other  securities  of  any  insur- 
ance company  or  other  corporation,  association  or  partnership  of 
any  dividends  or  profits  to  accrue  thereon  or  anything  of  value 
whatsoever  not  specified  in  the  policy,  or1  issue  any  policy  contain- 
ing any  special  or  board  contract  or  similar  provision,  by  the  terms 
of  which  said  policy  will  share  or  participate  in  any  special  fund 
derived  from  a  tax  or  a  charge  against  any  portion  of  the  premium 
on  any  other  policy.  Any  company  or  agent  violating  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred dollars,  nor  more  than  five  hundred  dollars,  and  the  said  com- 
pany shall  as  an  additional  penalty  forfeit  its  certificate  of  au- 
thority to  do  business  in  this  State,  and  the  said  agent  shall  as  an 
additional  penalty  forfeit  his  license  to  do  business  in  this  State  for 
one  year ;  provided,  the  company  shall  not  be  held  liable  under  this 
section  for  any  act  of  its  agent  unless  such  act  was  authorized  by 
its  president,  one  of  its  vice-presidents,  its  secretary  or  assistant 
secretary,  or  by  its  board  of  directors.    (R.  S.,  Art.  4954.) 

Note. —  (1)  Policies  of  accident  insurance,  which  promises  to  pay  the 
holder,  if  he  renews  the  policy  for  a  second  year,  a  benefit  greater  by  10 
per  cent  than  the  benefit  given  the  first  year,  and  If  renewed  the  third  year, 
a  benefit  of  SO  per  cent  greater,  and  no  on.  Increasing;  the  benefit  10  per 
cent  on  each  annual  renewal  for  five  years,  at  the  same  annual  premium 
rate,  should  not  be  permitted  to  issue  in  this  State  because  forbidden  by 
the  law  prohibiting  rebates  and  discrimination.  Contracts  already  in  exist- 
ence, however,  under  which  such  accumulations  have  accrued  or  will  accrne 
may  be  carried  out  according  to  their  terms;  but  no  new  contract  promising 
such  accumulations  can  be  lawfully  made.  (Opinions  of  Attorney  General, 
July  21,  and  September  21,  1911.) 

(2)  Accumulations  on  accident  policies  mentioned  in  opinions  of  Attor- 
ney General  above  noted  are  forbidden  and  prohibited  on  and  after  October 
1,  1911.     (Department  ruling.) 

(3)  It  is  no  violation  of  the  law,  for  a  company  to  collect  a  policy  fee, 
in  excess  of  the  usual  premium,  when  for  the  first  time  It  issues  a  policy 
on  the  Industrial  or  weekly  or  monthly  premium  plan.  (Opinion  of  Attor- 
ney General,  November  21,  1911.) 

(-1)  Survivorship  fund  contracts  are  prohibited  by  the  provision  of  this 
act.     (Opinion  of  Attorney  General,  May  23,  1913.) 

(5)  Survivorship  fund  contracts  and  all  similar  contracts  written  by  life 
insurance  companies  are  illegal  and  should  be  forbidden.  Such  contracts, 
16-Ins. 
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however,   as   have   already  been   issued  are  valid   and   binding.     Opinion  of 
Attorney  General,  July  10,  1313.) 

(6)  Acceptance  of  note  without  interest  In  payment  of  premiums  is  dis- 
crimination and  a  rebate.  When  a  note  is  taken  by  a  company  or  any  of 
its  agents,  the  interest  rate  on  every  such  note  must  be  the  same.  (De- 
partment ruling,  December  fl,  1913.  Opinion  of  Attorney  General,  December 
20,  IS  13.) 

Shall  Apply  to  All  Companies. 

88,  All  the  provisions  of  the  laws  of  this  State  applicable  to  the 
life,  fire,  marine,  inland,  lightning  or  tornado  insurance  companies 
shall,  so  far  as  the  same  are  applicable,  govern  and  apply  to  all 
companies  transacting  any  other  bind  of  insurance  business  in  this 
State  so  far  as  tbey  are  not  in  conflict  with  provisions  of  law  made 
specially  applicable  thereto.     (R.  S.,  Art.  4955.) 


.  89.  Corporations  may  be  incorporated  under  the  laws  of  this 
State  to  transact  any  one  or  more  kinds  of  insurance  business  other 
than  life,  fire,  marine,  inland,  lightning  or  tornado  insurance  busi- 
ness in  the  same  manner  and  by  complying  with  the  same  require- 
ments as  prescribed  by  law  for  the  incorporation  of  life  insurance 
companies;  provided,  that  no  such  company  shall  be  incorporated 
having  the  power  to  do  a  fidelity  and  surety  business  or  a  liability 
insurance  business  with  a  paid-up  capital  stock  of  less  than 
$200,000.00.     (R.  S.,  Art.  4956.) 

Shall  Not  Apply  to  Fraternal  Beneficiary  Associations. 

90.  None  of  the  terms  or  provisions  of  this  chapter  shall  apply 
to  nor  in  anywise  affect  fraternal  beneficiary  associations  as  defined 
by  the  laws  of  this  State,  nor  apply  to  companies  carrying  on  the 
business  of  life  or  casualty  insurance,  on  the  assessment  or  annual 
premium  plan,  under  the  provisions  of  this  title.     (R.  S.,  Art.  4957.) 

Shall  Not  Misrepresent  Policies. 

91.  No  life  insurance  company  doing  business  in  this  State,  and 
no  officer,  director  or  agent  thereof  shall  issue  or  circulate  or  cause 
or  permit  to  be  issued  or  circulated,  any  estimate,  illustration,  cir- 
cular or  statement  of  any  sort  misrepresenting  the  terms  of  any 
policy  issued  by  it  or  benefits  or  advantages  to  be  promised  thereby 
or  the  dividends  or  share  of  surplus  to  be  received  thereon.  (R.  S., 
Art.  4958.) 

Policy  Shall  Not  Be  Defeated. 

92.  No  recovery  upon  any  life,  accident  or  health  insurance  pol- 
icy shall  ever  be  defeated  because  of  any  misrepresentation  in  the 
application  which  is  of  an  immaterial  fact  and  which  does  not  affect 
the  risks  assumed.     (R.  S.,  Art.  4959.) 

:g,t.ec:;yG00^Ic 


FIRE   INSURANCE 


93.  That  the  provisions  of  this  title  are  conditions  upon  which 
foreign  insurance  corporations  shall  be  permitted  to  do  business 
within  this  State,  and  any  such  foreign  corporations  engaged  in  issu- 
ing insurance  contracts  or  policies  within  this  State  shall  be  held  to 
have  assented  thereto  as  a  condition  precedent  to  its  rights  to  en- 
gage in  such  business  within  this  State.    (R.  S.,  Art.  4972.) 


FUNDS  THAT  MAY  BE  INVESTED  IN  BONDS  ISSUED  UN- 
DEE  FEDERAL  FARM  LOAN  ACT     ' 

An  act  declaring  that  all  bonds  issued  under  and  by  virtue  of 
the  Federal  Farm  Loan  Act  approved  by  the  President  of  the 
United  States,  July  17,  1916,  shall  be  lawful  investment  for  all 
fiduciary  and  trust  funds  and  may  be  accepted  as  security  for  ail 
publie  deposits  where  deposits  of  bonds  or  mortgages  are  author- 
ized by  law  to  be  accepted;  declaring  such  bonds  lawful  invest- 
ment for  all  funds  which  may  be  lawfully  invested  by  guardians, 
administrators,  trustees  and  receivers,  for  savings  departments  of 
State  banks,  for  banks,  savings  banks,  and  trust  companies  char- 
tered under  the  laws  of  Texas;  for  all  insurance  companies  char- 
tered or  transacting  business  under  the  laws  of  Texas  where  in- 
vestments are  required  or  permitted,  and  providing  t  that  where 
such  bonds  are  secured  by  notes  or  other  obligations  the  payment 
of  which  is  secured  by  mortgage,  deed  or  trust  or  other  valid  lien 
upon  real  estate  situated  in  this  State,  then  that  such  bond  or  bonds 
shall  be  regarded  for  investment  purposes  by  insurance  companies 
as  Texas  securities,  and  declaring  an  emergency.  (Caption,  Chap- 
ter 63,  General  Laws  of  35th  Leg.,  Reg.  Ses.) 

Section  1.  That  hereafter  all  bonds  issued  under  and  by  virtue 
of  the  Federal  Farm  Loan  Act,  approved  by  the  President  of  the 
United  States,  July  17,  1916,  which  is  "An  act  to  provide  capital 
for  agricultural  development,  to  create  standard  forms  of  invest- 
ments based  upon  farm  mortgages;  to  equalize  rates  of  interest 
upon  farm  loans,  to  furnish  a  market  for  United  States  bonds,  to 
ereate  Government  depositaries  and  financial  agents  for  the  United 
States,  and  for  other  purposes,"  shall  hereafter  be  lawful  invest- 
ment for  all  fiduciary  and  trust  funds  in  this  State  and  may  be 
accepted  as  security  for  all  public  deposits  where  deposits  of  bonds 
or  mortgages  are  authorized  by  law  to  be  accepted ;  such  bonds  shall 
be  lawful  investment  for  all  funds  which  may  be  lawfully  invested 
by  guardians,  administrators,  trustees  and  receivers,  for  savings  de- 
partments of  banks  incorporated  under  the  laws  of  Texas,  for  banks, 
savings  banks  and  trust  companies  chartered  under  the  laws  of 
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Texas,  and  for  ail  insurance  companies  of  every  kind  and  charac- 
ter chartered  or  transacting  business  under  the  laws  of  Texas,  where 
investments  are  required  or  permitted  by  the  laws  of  this  State; 
provided,  further,  that  where  such  bonds  are  issued  against  and 
secured  by  promissory  notes  or  other  obligations,  the  payment  of 
which  is  secured  by  mortgage,  deed  or  trust  or  other  valid  lien 
upon  unencumbered  real  estate  situated  in  this  State,  then  such 
bond  or  bonds  so  issued  and  so  secured  shall  be  regarded  for  in- 
vestment purposes  by  insurance  companies  as  "Texas  securities," 
within  the  meaning  of  the  laws  of  this  State  governing  such  invest- 
ments. (Chap.  63,  Gen.  Laws  35th  Leg.,  Reg.  Ses.  Approved  March 
8,  1917.    Takes  effect  immediately.) 

CHAPTER  V 

AGENTS— DEFINITIONS  OP—LICENSE— POWERS- 
RESTRICTIONS— PENALTIES 

Host  Have  Certificate  of  Authority. 

94.  It  shall  not  be  lawful  for  any  person  to  act  within  this  State 
as  agent  or  otherwise  in  soliciting  or  receiving  applications  for  in- 
surance of  any  kind  whatever,  or  in  any  manner  to  aid  in  the 
transaction  of  the  business  of  any  insurance  company  incorporated 
in  this  State  or  out  of  it,  without  first  procuring  a  certificate  of 
authority  from  the  Commissioner  of  Insurance  and  Banking.  (R. 
S.,  Art.  4960.) 

Penalty  for  Agent  Doing  Business  Without  Authority. 

95.  If  any  person  shall  transact  the  business  of  life,  fire  or  marine 
insurance  in  this  State,  either  as  agent,  solicitor  or  broker,  without 
he  or  the  company  or  association  which  he  represents,  first  obtain- 
ing a  certificate  of  authority  therefor  from  the  Commissioner  of 
Insurance  and  Banking,  he  shall  be  punished  by  fine  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  and  by  imprison- 
ment in  the  county  jail  not  less  than  three  nor  more  than  six  months. 
{P.  C,  Art.  642.)' 

Penalty  for  Any  Violation  Of  Insurance  Laws, 

96.  If  any  person  shall  violate  any  provision  of  the  laws  of  this 
State  regulating  the  business  of  life,  fire  or  marine  insurance,  he 
shall  be  punished  by  fine  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars.     (P.  C,  Art.  643.) 

Who  Are  Insurance  Agents, 

97.  Any  person  who  solicits  insurance  on  behalf  of  any  insur- 
ance company,  whether  incorporated  under  the  laws  of  this  or  any 
other  State  or  foreign  government,  or  who  takes  or  transmits  other 
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than  for  himself  any  application  for  insurance,  or  any  policy  of  in- 
surance, tq  or  from  sneh  company,  or  who  advertises  or  otherwise 
gives  notice  that  he  will  receive  or  transmit  the  same,  or  shall  re- 
ceive or  deliver  a  policy  of  insurance  of  any  such  company,  or  who 
shall  examine  or  inspect  any  risk,  or  receive  or  collect  or  transmit 
any  premium  of  insurance  or  make  or  forward  any  diagram  of  any 
building  or  buildings,  or  do  or  perform  any  other  act  or  thing  in 
the  making  or  consummating  of  any  contract  of  insurance  for  or 
with  any  sneh  insurance  company  other  than  for  himself,  or  who 
shall  examine  into  or  adjust  or  aid  in  adjusting  any  loss  for  or  on 
behalf  of  any  such  insurance  company,  whether  any  of  such  acts 
shall  be  done  at  the  instance  or  request  or  by  the  employment  of 
such  insurance  company,  or  of  or  by  any  broker  or  other  person, 
shall  be  held  to  be  the  agent  of  the  company  for  which  the  act  is 
done  or  the  risk  is  taken,  as  far  as  relates  to  all  the  liabilities,  duties, 
requirements  and  penalties  set  forth  in  this  Act;  provided,  that  the 
provisions  of  this  Act  shall  not  apply  to  citizens  of  this  State  who 
arbitrate  in  the  adjustment  of  losses  between  the  insurers  and  the 
assured,  nor  to  the  adjustment  of  particular  or  general  average 
losses  of  vessels  or  cargoes  by  marine  adjusters  who  have  paid  an 
occupation  tax  of  two  hundred  dollars  for  the  year  in  which  the 
adjustment  is  made;  provided  further,  that  the  provisions  of  this 
chapter  shall  not  apply  to  practicing  attorneys  at  law  in  the  State 
of  Texas  acting  in  the  regular  transaction  of  their  business  as  such 
attorneys  at  law,  and  who  are  not  local  agents  nor  acting  as  adjusts 
ere  for  any  insurance  company.  (P.  C,  Art.  644,  and  R.  S.,  Art. 
4961.) 

Note. — (1)  Individuals  only  may  become  agents  of  insurance  companies, 
and  partnership  firms,  corporations  or  companies  cannot  be  licensed  as  such. 
(Opinion  of  Attorney  General,  May  3,  1604.) 

(S)  A  warehouseman,  who  In  his  own  name  procures  from  Insurance 
companies  policies  "on  cotton  in  bales  owned  or  held  by  the  assured  in 
trust  or  on  commission  or  on  joint  account  with  others,'1  and  thereafter 
charging  his  patrons  their  proper  proportion  of  insurance  carried  by  him 
in  trust  for  their  benefit,  does  not  thereby  become  an  Insurance  company  or 
the  agent  of  any  such  company.  (Opinion  of  Attorney  General,  April  29, 
1911.) 

(3)  An  adjuster  for  an  insurance  company  may  adjust  losses  occurring 
under  policies  lawfully  Issued  by  the  company  while  licensed  in  Texas, 
although  at  the  time  of  the  adjustment  the  company  has  no  authority  to  do 
business  in  Texas.      (Opinion  of  Attorney  General,  June  19,  1911.) 

Shall  Be  Guilty  of  a  Misdemeanor. 

98.  Any  person  who  shall  do  or  perform  any  of  the  acts  or  things 
mentioned  in  the  preceding  section  for  any  insurance  company  here- 
inbefore referred  to,  without  such  company,  having  first  complied 
with  the  requirements  of  the  laws  of  this  State,  or  having  received 
the  certificate  of  authority  from  the  Commissioner  of  Insurance 
and  Banking  of  the  State  of  Texas,  as  required  by  law,  shall  be 
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guilty  of  a  misdemeanor,  and  on  conviction  by  any  court  of  com- 
petent jurisdiction,  for  the  first  offense  shall  be  fined  five  hundred 
dollars,  and  also  a  sum  equal  to  the  State,  county  and  municipal 
licenses  required  to  be  paid  by  such  insurance  company  for  doing 
business  in  this  State,  and  shall  be  imprisoned  in  the  county  jail 
where  the  offense  is  committed  for  the  period  of  three  months, 
unless  the  fine  assessed  against  him  and  the  sum  of  licenses  herein 
mentioned  and  the  cost  of  the  court  be  sooner  paid;  and  for  any 
second  or  other  offense  such  person  shall  be  fined  in  the  sum  of  one 
thousand  dollars,  and  shall  be  imprisoned  in  the  county  jail  for  the 
period  of  six  months,  unless  the  fines  assessed  against  him  and 
the  costs  of  court  be  sooner  paid.     (P.  C,  Art.  645.) 

Note. — An  agent  soliciting'  subscriptions  to  the  capital  stock  of  an  insur- 
ance company  not  authorized  to  do  business  in  Texas,  is  not  an  insurance 
agent,  and  may  lawfully  solicit  such  subscriptions  and  sell  such  stock  with- 
out a  license  from  the  Commissioner  of  Insurance  and  Banking. 

Persons  Performing  Act*  of  Agent  Shall  Pay  Tax. 

99.  Whenever  any  person  shall  do  or  perform  within  this  State 
any  of  the  acts  mentioned  in  Article  4961  (Sec.  427),  for  or  on  be- 
half of  any  insurance  company  therein  referred  to,  such  company 
shall  be  held  to  be  doing  business  in  the  State,  and  shall  be  sub- 
ject to  the  same  taxes,  State,  county  and  municipal,  as  insurance 
companies  that  have  been  legally  qualified  and  admitted  to  do  busi- 
ness in  this  State,  by  agents  or  otherwise,  are  subject;  the  same 
to  be  assessed  and  collected  as  taxes  are  assessed  and-  collected 
againt  such  companies,  and  such  persons  so  doing  or  performing  any 
of  the  acts  or  things  shall  be  personally  liable  for  such  taxes.  (B. 
S-,  Art.  4962.) 

Shall  Bo  Liable  to  Policyholders  for  Loss. 

100.  Any  person  who  shall  do  any  of  the  acts  mentioned  in 
Article  4961  (Sec.  427),  for  or  on  behalf  of  any  insurance  com- 
pany, without  such  company  has  first  complied  with  the  require- 
ments of  the  laws  of  this  State,  shall  be  personally  liable  to  the 
holder  of  any  policy  of  insurance  in  respect  of  which  such  act  was 
done,  for  any  loss  covered  by  the  same.     (B.  S.,  Art.  4962.) 

Fraudulent  Insurance. 

101.  If  any  person  shall  cause  insurance  to  be  made  in  this 
State  upon  any  merchandise  or  other  commodity  represented  to 
be  already  shipped,  or  about  to  be  shipped,  at  any  place,  whether 
within  this  State  or  out  of  it,  and  shall,  with  intent  to  defraud  the 
insurer,  ship  articles  of  value  less  than  one-half  the  represented 
value  of  those  insured,  or  of  a  different  kind  from  those  insured, 
he  shall  be  punished  by  a  fine  in  any  sum  not  exceeding  the  amount 
for  which  such  merchandise  or  commodity  may  be  insured.  (P.  C, 
Art.  967.) 
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All  Insurance  Business  Most  Be  Transacted  Through  Authorized  and 
Licensed  Agent*— Penalty. 

102.  Any  fire,  fire  and  marine,  marine,  tornado,  rent,  accident, 
casualty,  liability,  health,  elevator,  disability,  plate  glass,  burglary, 
bonding,  title,  surety  or  fidelity  insurance  company  legally  author- 
ized to  do  business  in  this  State  is  hereby  prohibited  from  authoriz- 
ing or  allowing  any  person,  agent,  firm,  or  corporation  that  is  a 
non-resident  of  the  State  of  Texas  to  issue  or  cause  to  be  issued,  to 
sign  or  countersign,, or  to  deliver  or  cause  to  be  delivered,  any 
policy  or  policies  of  insurance  on  property,  person  or  persons  lo- 
cated in  the  State  of  Texas,  except  through  regularly  commissioned 
and  licensed  agents  of  such  companies  in  Texas ;  provided,  however, 
that  this  law  shall  not  apply  to  property  owned  by  the  railroad 
companies  or  other  common  carriers;  and  provided  further,  that 
upon  oath  made  in  writing  by  any  person,  that  he  cannot  procure 
insurance  on  property  through  such  agents  in  Texas,  it  shall  be 
lawful  for  any  insurance  company  not  having  an  agent  in  Texas  to 
insure  property  of  any  person  upon  application  of  said  person,  upon 
his  filing  said  oath  with  the  county  clerk  of  the  county  in  which 
such  person  resides.     (R.  S.,  Art.  4963.) 

Note. — A  licensed  Are  insurance  company  is  not  prohibited  from  paying  a 
commission  to  a  non-resident  agent  on  business  on  Texas  property,  pro- 
vided the  policy  be  issued  through  a  licensed  resident  agent  in  this  State. 
(Opinion  of  Attorney  General,  August  24,  1906.)    , 

Required  to  File  Affidavit  That  the  Xj»w  Has  Not  Been  Violated. 

103.  Before  a  certificate  or  license  to  any  fire,  fire  and  marine, 
marine,  tornado,  rent,  accident,  casualty,  liability,  health,  elevator, 
disability,  plate  glass,  burglary,  bonding,  title,  surety  or  fidelity 
insurance  company  is  issued  authorizing  it  to  transact  business  in 
this  State,  the  Insurance  Commissioner  shall  require  in  every  case, 
in  addition  to  the  other  requirements  already  made  and  provided 
by  the  law  that  each  and  all  such  insurance  companies  herein  men- 
tioned shall  file  with  him  an  affidavit  that  it  has  not  violated  any 
provision  of  this  Act.    (R.  S.,  Art.  4964.) 

Agent  of  Company  Prohibited  From  Paying  Commission  or  Valuable  Con- 
sideration on  Account  of  Policy  on  Property  or  Persons  in  Texas  to 
Non-Residents  or  to  Any  Person  Not  a  Licensed  Agent. 

104.  That  any  person,  agent,  firm  or  corporation  licensed  by  the 
Commissioner  of  Insurance  to  act  as  a  fire  and  marine,  marine,  tor- 
nado, rent,  accident,  casualty,  liability,  health,  elevator,  disability, 
plate  glass,  burglary,  bonding,  title,  surety  or  fidelity  insurance 
agent  in  the  State  of  Texas,  is  hereby  prohibited  from  paying,  di- 
rectly or  indirectly,  any  commission,  brokerage,  or  other  valuable 
consideration  on  account  of  any  policy  or  policies  covering  prop- 
erty, person  or  persons,  agent,  firm  or  corporation  not  duly  licensed 
by  the  Commissioner  of  Insurance  and  Banking  of  the  State  of  Texas 
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as  a  fire,  fire  and  marine,  marine,  tornado,  rent,  accident,  casualty, 
liability,  health,  elevator,  disability,  plate  glass,  burglary,  bonding, 
title,  surety  or  fidelity  insurance  agent.    (R.  S.,  Art.  4965.) 

Note. — -A  corporation  cannot  be  a  licensed  agent  of  an  insurance  company, 
and  the  stockholders  of  a  corporation,  individually  licensed  as  agents  of  in- 
surance companies,  are  prohibited  from  paying  to  the  corporation  any  part 
of  their  commissions  as  insurance  agents.  (Attorney  General's  opinion. 
May  IT,  1911.) 


105.  That  whenever  the  Commissioner  of  Insurance  and  Bank- 
ing shall  have  or  receive  notice  or  information  of  any  violation 
of  any  of  the  provisions  of  this  law,  he  shall  immediately  investigate 
or  cause  to  be  investigated  such  violation,  and  if  a  fire,  fire  and 
marine,  marine,  tornado,  rent,  accident,  casualty,  liability,  health, 
elevator,  disability,  plate  glass,  burglary,  bonding,  title,  surety  or 
fidelity  insurance  company  has  violated  any  of  such  provisions 
aforesaid,  he  shall  immediately  revoke  his  license  for  not  less  than 
three  months,  nor  more  than  six  months,  for  the  first  offense,  and 
for  each  offense  thereafter  for  not  less  than  one  year,  and  if  any 
person,  agent,  firm  or  corporation  licensed  by  the  Commissioner  of 
Insurance  and  Banking  as  a  fire,  fire  and  marine,  marine,  tornado, 
rent,  accident,  casualty,  liability,  health,  elevator,  disability,  plate 
glass,  burglary,  bonding,  title,  surety  or  fidelity  insurance  agent  shall 
violate  or  cause  to  be  violated  any  of  the  provisions  of  this  law,  he 
shall  for  the  first  offense  have  his  license  revoked  for  all  companies 
for  which  he  has  been  licensed,  for  not  less  than  three  months,  and 
for  the  second  offense  he  shall  have  his  license  revoked  for  all  com- 
panies for  which  he  is  licensed,  and  shall  not  thereafter  be  licensed 
for  any  company  for  one  year  from  date  of  such  revocation.  (R, 
S.,  Art.  4966.) 

For  Purpose  of  Enforcing  Provisions  of  This  Act  Commissioner  to  Ex- 
amine Books,  Etc.,  at  Bead  Office  and  at  Companies'  Expense— Other 
Powers.  ' 

106.  For  the  purpose  of  enforcing  the  provisions  of  this  law,  the 
Commissioner  of  Insurance  and  Banking  is  hereby  authorized  and 
it  is  made  his  duty,  at  the  expense  of  the  company  investigated, 
to  examine  at  the  head  office,  located  within  the  United  States  of 
America,  all  books,  records  and  papers  of  such  company  and  also 
any  officers  or  employes  thereof  under  oath  as  to  violations  of  this 
law,  and  he  is  further  hereby  empowered  to  examine  any  person 
or  persons,  administer  oaths  and  Bend  for  papers  and  records,  and 
failure  or  refusal  upon  the  part  of  any  fire,  fire  and  marine,  marine, 
tornado,  rent,  accident,  casualty,  liability,  health,  elevator,  disa- 
bility, plate  glass,  burglary,  bonding,  title,  surety  or  fidelity  insur- 
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ance  company,  person  or  persons,  agent,  firm  or  corporations,  li- 
censed to  do  business  in  the  State  of  Texas  to  appear  before  the 
Commissioner  of  Insurance  and  Banking  when  requested  to  do  so 
or  to  produce  records  and  papers,  or  answer  under  oath,  shall  sub- 
ject such  fire,  fire  and  marine,  marine,  tornado,  glass,  burglary, 
bonding,  title,  surety  or  fidelity  insurance  company,  person  or  per- 
sons, agent,  firm,  corporation  to  the  penalties  of  this  law.  (ft.  S., 
Art.  4967.) 

Shall  Be  Regarded  as  Agent  of  Company  In  Controversy. 

107.  Any  person  who  shall  solicit  an  application  for  insurance 
upon  the  life  of  another  shall  in  any  controversy  between  the  as- 
sured and  bis  beneficiary  and  the  company  issuing  any  policy  upon 
such  application  he  regarded  as  the  agent  of  the  company,  and  not 
the  agent  of  the  insured,  but  such  agent  shall  not  have  the  power 
to  waive,  change  or  alter  any  of  the  terms  or  conditions  of  the 
application  or  policy.    (R.  S.,  Art.  4968.) 

Corporation  of  Stock  Company  Shall  Not  Be  Licensed. 

108.  No  corporation  or  stock  company  shall  be  licensed  or 
granted  a  certificate  of  authority  as  the  agent  or  representative  of 
any  life  insurance  company  in  soliciting,  selling  or  in  any  manner 
placing  life  insurance  policies  or  contracts  in  this  State.  No  life 
insurance  company  shall,  after  June  80,  1903,  be  granted  a  certifi- 
cate of  authority  to  transact  business  in  this  State  which  has  or  is 
bound  by  any  valid  subsisting  contract  with  any  other  corporation, 
by  virtue  of  which  such  other  corporation  is  entitled  to  receive 
directly  or  indirectly  in  any  percentage  or  portion  of  the  premium 
or  other  income  of  such  life  insurance  company  for  any  period- 
No  person  shall  hereafter  be  granted  a  certificate  of  authority  as 
the  agent  of  any  life  insurance  company  who,  after  June  30,  1903, 
enters  into  any  contract  with  any  corporation  other  than  such  life 
insurance  company,  by  virtue  of  which  such  other  corporation  is 
entitled  to  receive,  directly  or  indirectly,  any  compensation  earned 
by  him  as  agent  for  such  life  insurance  company,  or  any  percent- 
age or  portion  thereof  for  any  period.     (R.  S.,  Art.  49(i9.) 

Note. — A  life  insurance  company,  having  a  contract  with  one  of  its  officers 
under  which  he  is  paid  a  commission  on  any  part  of  the  company's  business, 
cannot  be  licensed  to  do  business  in  Texas,  notwithstanding  such  contract 
was  made  before  the  law  in  above  section  became  effective.  (Opinion  of 
Attorney  General,  March  14,  1911.) 

Companies  Shall  Designate  Officer  or  Agent  to  Appoint  Agents. 

109.  Every   such   foreign   company   shall,   by   resolution   of  its   ■ 
board  of  directors,  designate  some  officer  or  agent  who  is  empow- 
ered to  appoint  or  employ  its  agents  or  solicitors  in  this  State,  and 
such  officer  or  agent  shall  promptly  notify  the  Commissioner  in 
writing  of  the  name,  title  and  address  of  each  person  so  appointed 
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or  employed.  Upon  receipt  of  this  notice,  if  such  person  is  of  good 
reputation  and  character,  the  Commissioner  shall  issue  to  him  a  cer- 
tificate, which  shall  include  a  copy  of  the  certificate  of  authority, 
authorizing  the  company  requesting  it  to  do  business  in  this  State 
and  the  name  and  title  of  the  person  to  whom  the  certificate  is  is- 
sued. Such  certificate,  unless  sooner  revoked  by  the  Commissioner 
for  cause  or  canceled  at  the  request  of  the  company  employing  the 
holder  thereof,  shall  continue  in  force  until  the  first  day  of  March 
next  after  its  issuance  and  must  be  renewed  annually.  (R.  S.,  Art. 
4970.) 

Note.— The  lists  of  licensed  insurance  agents  on  file  in  the  Deportment  of 
Insurance  are  public  records,  but  are  not  subject  to  an  unqualified  inspec- 
tion by  the  public.  The  Commissioner  has  the  right  to  refuse  inspection 
which  would  be  prejudicial  to  public  interest.  To  permit  persona  connected 
with  one  insurance  company  to  make  copies  of  the  names  of  agents  of  an- 
other company  would  be  prejudicial  to  public  interest.  Such  inspection 
should  be  permitted  only  for  the  protection  of  a  private  right  or  the  en- 
forcement of  law.     (Opinion  of  Attorney  General,  April  1,  1914.) 

Commissioner  Shall  Revoke  Ucense. 

110.  Cause  for  the  revocation  of  the  certificate  of  authority  of 
an  agent  or  solicitor  for  an  insurance  company  may  exist  for  viola- 
tion of  any  of  the  insurance  laws,  or  if  it  shall  appear  to  the  Com- 
missioner upon  due  proof,  after  notice  that  such  agent  or  solicitor 
has  knowingly  deceived  or  defrauded  a  policyholder  or  a  person 
having  been  solicited  for  insurance,  or  that  such  agent  or  solicitor 
has  unreasonably  failed  and  neglected  to  pay  over  to  the  company, 
or  its  agent  entitled  thereto,  any  preminm  or  part  thereof,  col- 
lected by  him  on  any  policy  of  insurance  or  application  therefor. 
The  Commissioner  shall  publish  such  revocation  in  such  manner  as 
he  deems  proper  for  the  protection  of  the  public,  and  no  person 
whose  certificate  of  authority  as  agent  or  solicitor  has  been  revoked 
shall  be  entitled  to  again  receive  a  certificate  of  authority  as  such 
agent  or  solicitor  for  any  insurance  company  in  this  State  for  a 
period  of  one  year.     (R.  S.,  Art.  4971.) 

Penalty  for  Acting  Without  Certificate. 

111.  Any  person  who  for  direct  or  indirect  compensation  so- 
licits insurance,  in  behalf  of  any  company,  or  transmits  for  a  per- 
son other  than  himself,  an  application  for  a  policy  of  insurance  to 
or  from  such  company,  or  assumes  to  act  in  negotiation  of  insur- 
ance without  a  certificate  of  authority  to  act  as  agent  or  solicitor 
for  sueh  company,  or  after  such  certificate  of  authority  shall  have 
been  canceled  or  revoked,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  $100. 
(P.  C,  Art.  689.) 
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Penalty  for  Procuring  by  False  Representations  Payment  of  Premiums. 

112.  Any  such  agent  or  solicitor  who  knowingly  procures  by 
fraudulent  representation  payment  of  any  obligation  for  the  pay- 
ment of  a  premium1  of  insurance  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars. 
(P.  C,  Art.  690.) 

Penalty  for  Embezzlement. 

113.  Any  insurance  agent  or  solicitor  who  collects  premiums 
for  an  insurance  company  lawfully  doing  business  in  this  State 
and  who  embezzles  or  fraudulently  converts  or  appropriates  to  his 
own  use,  or  with  intent  to  embezzle,  takes,  secretes  or  otherwise  dis- 
poses of  or  fraudulently  withholds,  appropriates,  lends,  invests  or 
otherwise  uses  or  applies  any  money  or  substitutes  for  money  re- 
ceived by  him  as  such  agent  or  broker,  contrary  to  the  instructions 
or  without  the  consent  of  the  company  for  or  on  account  of  which 
the  same  was  received  by  him  shall  be  deemed  guilty  of  theft  of 
property  of  the  value  of  the  amount  involved  in  either  case,  and 
shall  be  punished  accordingly.     (P.  C,  Art.  691.) 

Penalty  for  False  Statements. 

114.  Any  solicitor,  agent  or  examining  physician  who  shall  know- 
ingly or  willfully  make  any  false  or  fraudulent  statement  or  repre- 
sentation in  or  with  reference  to  any  application  for  insurance  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars,  nor  more 
than  five  hundred  dollars.     {P.  C,  Art.  692.) 

Animal  Occupation  Tax. 

115.  There  shall  be  levied  on  and  collected  from  every  person, 
firm,  company  or  association  of  persons  pursuing  any  of  the  occu- 
pations named  in  the  following  numbered  subdivisions  of  this  ar- 
ticle, an  annual  occupation  tax,  which  shall  be  paid  annually  in 
advance,  except  when  herein  otherwise  provided,  on  every  such 
occupation  or  separate  establishment,  as  follows:  *  *  •  (R.  S., 
Art.  7355.) 

Insurance  Adjusters  and  General  Agents. 

116.  From  each  and  every  person  acting  as  general  adjuster  of 
losses,  or  agents  of  life,  fire,  marine  and  accident  insurance  com- 
panies, who  may  transact  any  business  as  such  in  this  State,  an  an- 
nual occupation  tax  of  fifty  dollars.  By  "general  agent,"  as  used 
in  this  law,  is  meant  any  person  or  firm,  representative  or  any- insur- 
ance company  in  this  State,  or  who  may  exercise  a  general  super- 
vision over  the  business  of  such  insurance  company  in  this  State, 
or  over  the  local  agency  thereof  in  this  State,  or  any  subdivision 
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thereof;  provided,  that  when  such  a  general  agent  acts  as  a  local 
agent  he  shall  pay  an  additional  tax  as  local  agent,  as  hereinafter 
provided.    (Sec.  20,  R.  S.,  Art.  7335.) 

Note. —  (1)  Tlie  occupation  tax  on  local  agents  and  all  life  insurance 
agents  has  been  repealed. 

(2)  The  statute  levies  an  occupation  tax  of  $50  against  State  or  general 
agents  of  fire  insurance  companies  and  permits  counties  and  cities  to  levy 
one-half  that  amount     (Opinion  of  Attorney  General,  August  28,  1818.), 

CHAPTER  VI 

FIRE  AND  MARINE  COMPANIES 

Caption  to  act  prescribing  business  done  by  insurance  companies, 
except  those  doing  life  and  health  insurance. 

117.  An  act  to  amend  paragraph  4862,  Title  71,  Chapter  8,  of 
the  Revised  Civil  Statutes  of  the  State  of  Texas,  pertaining  to  in- 
surance, and  declaring  an  emergency.  (Acts  Thirty-third  Legisla- 
ture, Chapter  108,  Caption.) 

May  Do  What. 

118.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that 
paragraph  4862,  Title  71,  Chapter  8,  of  the  Revised  Civil  Statutes 
of  the  State  of  Texas,  be  so  amended  as  to  hereafter  read  as  fol- 
lows: 

Article  4862.  It  shall  be  lawful  for  any  insurance  company  do- 
ing business  in  this  State  under  the  proper  certificate  of  authority, 
except  a  life  or  health  insurance  company  to  insure  houses,  build- 
ings and  all  other  kinds  of  property  against  loss  or  damage  by  fire, 
and  to  take  all  kinds  of  insurance  on  goods,  merchandise  or  other, 
property  in  the  course  of  transportation,  whether  on  land,  or  water, 
or  any  vessel  afloat,  wherever  the  same  may  be;  to  lend  money  on 
bottomry  or  respondentia;  and  to  cause  itself  to  be  insured  against 
any  loss  or  risk  it  may  have  incurred  in  the  course  of  its  business 
and  upon  the  interest  which  it  may  have  in  any  property  by  means 
of  any  loan  or  loans  which  it  may  have  made  on  bottomry  or  respon- 
dentia; and  generally  to  do  and  perform  all  other  matters  and 
things  proper  to  promote  these  objects;  to  insure  automobiles  or 
other  motor  vehicles,  whether  stationery  or  being  operated  under 
their  own  power,  against  all  or  any  of  the  risks  of  fire,  lightning, 
wind  storms,  hail  storms,  tornadoes,  cyclones,  explosions,  transpor- 
tation by  land  or  water,  theft  and  collision  upon  filing  with  the 
Commissioner  of  Insurance  and  Banking  of  this  State,  notification 
of  their  purpose  to  do  so.  (Acts  Thirty-third  Legislature,  Chapter 
108,  Section  1.) 

Note. —  (1)  The  notification  of  the  company's  purpose  to  engage  in  any 
particular  kind  of  insurance  must  be  in  the  form  of  an  amendment  to  It* 
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charter.     (Opinion  of  Attorney  General,  June  27,  1913.) 

(2)  A  mutual  fire  insurance  company,  organized  under  the  law  govern- 
ing mutual  fire  Insurance  companies,  cannot  amend  its  charter  bo  aa  to  au- 
thorize it  to  do  any  other  kinds  of  insurance  than  such  as  are  mentioned 
in  said  law.  governing  mutual  fire  insurance  companies,  and  cannot  therefore 
avail  itself  of  the  provisions  of  Chapter  10B,  Acts  of  the  Thirty-third  Legis- 
lature, which  refers  only  to  capital  stock  companies,  and  not  to  mutual  com- 
panies.    (Opinion  of  Attorney  General,  August  8,  1914.) 

Emergency  CUnse. 

119.  The  importance  of  the  legislation  proposed  in  this  bill, 
the  crowded  condition  of  the  calendar,  and  the  probable  early  ad- 
journment of  the  present  session  of  the  Legislature,  create  an 
emergency  and  an  imperative  public  necessity  exists  that  the  con- 
stitutional rule  requiring  bills  to  be  read  on  three  Beveral  days 
in  each  house,  be  suspended,  and  said  rule  is  hereby  suspended,  and 
it  is  so  enacted.     (Acts  33rd  Leg.,  Chap.  108,  Sec.  2.) 

Capital  Stock  Hay  Be  Reduced,  When, 

120.  Whenever  the  joint  stock  of  any  fire,  fire  and  marine,  or 
marine  insurance  company  of  this  State  becomes  impaired,  the 
Commissioner  of  Insurance  and  Banking  may,  in  his  discretion,  per- 
mit the  said  company  to  reduce  its  capital  stock  and  par  value  of 
its  shares  in  proportion  to  the  extent  of  impairment,  but  in  fixing 
such  reduced  capital  no  sum  exceeding  twenty-five  thousand  dollars 
shall  be  deducted  from  the  assets  and  property  on  hand,  which  shall 
be  retained  as  surplus  assets,  and  no  part  of  such  assets  and  prop- 
erty shall  be  distributed  to  the  stockholders,  nor  shall  the  capital 
stock  of  a  company  in  any  case  be  reduced  to  an  amount  less  than 
one  hundred  thousand  dollars.     (R.  S.,  Art.  4863.) 

Company  Host  Mate  Good  Its  Whole;  Capital  Stock. 

121.  Any  fire,  marine  or  inland  insurance  company  having  re- 
ceived notice  from  the  Commissioner  of  Insurance  and  Banking,  to 
make  good  its  whole  capital  stock  within  sixty  days,  shall  forth- 
with call  upon  its  stockholders  for  such  amounts  as  shall  make  its 
capital  equal  to  the  amount  fixed  by  the  charter  of  such  company. 
(B.  S.,  Art.  4864.) 

What  Course  Shall  Be  Taken  When  Stockholder  Fails  to  Pay. 

122.  In  case  any  stockholder  of  such  fire,  marine  or  inland  in- 
surance company  shall  neglect  or  refuse  to  pay  the  amount  so  called 
for,  after  notice  personally  given,  or  by  advertisement  for  such 
time  and  in  such  manner  as  said  Commissioner  shall  approve,  it 
shall  be  lawful  for  said  company  to  require  the  return  of  the  orig- 
inal certificate  of  stock  held  by  such  stockholder,  and  in  lieu  thereof 
to  issue  new  certificates  for  such  number  of  shares  as  such  default- 
ing stockholders  may  be  entitled  to,  in  the  proportion  that  the  ascer- 
tained value  of  the  funds  of  said  company  may  be  found  to  bear 
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to  the  original  capital  of  said  company;  the  value  of  such  shares, 
for  which  new  certificates  are  issued,  to  be  ascertained  under  the 
direction  of  said  Commissioner,  and  the  company  shall  pay  for  the 
fractional  part  of  shares.     (R.  S.,  Art.  4865.) 

Company  Mar  Create  and  Dispose  of  New  Stock. 

123.  It  shall  be  lawful  for  such  fire,  marine  or  inland  insur- 
ance company  to  create  new  stock  and  dispose  of  the  same,  and 
to  issue  new  certificates  therefor  to  any  amount*  sufficient  to  make 
op  the  original  capital  of  the  company.     (R.  S.,  Art.  4866.) 


124.  No  fire,  marine  or  inland  insurance  company  organized  un- 
der the  laws  of  the  State  shall  purchase  or  hold  any  real  estate  ex- 
cept— 

(1)  Such  as  shall  he  requisite  for  its  convenient  accommodation 
in  the  transaction  of  its  business. 

(2)  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by 
way  of  security  for  loans  previously  contracted  ot  for  money  due. 

(3)  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  legitimate  business  of  the  com- 
pany or  for  money  due. 

(4)  Such  as  shall  have  been  purchased  at  sales  under  assign- 
ments, decrees  or  mortgages,  obtained  or  made  for  such  debts.  All 
lands  purchased  or  held  in  violation  of  this  article  shall  be  for- 
feited to  the  State.     (R.  S.,  Art.  4869.) 

Shall  File  Bond. 

125.  Every  fire  insurance  company  not  organized  under  the  laws 
of  this  State  applying  for  a  certificate  of  authority  to  transact  any 
kind  of  insurance  in  this  State  shall,  before  obtaining  such  certifi- 
cate, file  with  the  Commissioner  of  Insurance  and  Banking,  a  bond, 
with  good  and  sufficient  surety  or  sureties  to  be  approved  by  the 
Commissioner  of  Insurance  and  Banking,  payable  to  the  Commis- 
sioner of  Insurance  and  Banking,  and  his  successors  in  office,  in  a 
sum  equal  to  25  per  cent  of  its  premiums  collected  from  citizens  or 
upon  property  in  this  State  during  the  preceding  calendar  year, 
as  shown  by  its  annual  reports  for  such  year;  provided,  however, 
the  bond  in  no  ease  shall  exceed  fifty  thousand  dollars,  nor  be  less 
than  ten  thousand  dollars,  conditioned  that  said  company  will  pay 
all  its  lawful  obligations  to  citizens  of  this  State.  Such  bonds  shall 
be  subject  to  successive  suits  by  citizens  of  this  State  so  long  as 
any  part  of  the  same  shall  not  be  exhausted  and  the  same  shall  be 
kept  in  force  unimpaired  until  all  claims  of  citizens  of  this  State 
arising  out  of  obligations  of  said  company  have  been  fully  satis- 
fied.    (R.  S-,  Art.  4870.) 
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Note. — (1)  Bond  cannot  be  canceled  nor  can  Commissioner  furnish  evi- 
dence of  cancellation.     (Opinion  of  Attorney  General,  December  SB,  1909.)' 

(2)  Companies  doing1  only  a  marine  business  are  not  required  to  give 
bond.     (Opinion  of  Attorney  General,  July  23,  1910.) 

(3)  Bond  is  based  upon,  and  in  amount  must  be  one-fourth  of  the  gross 
premium  receipts  of  tbe  company  for  the  preceding  year,  and  such  gross 
premium  receipts  are  defined  to  be  the  premium  receipts  reported  to  the 
Commissioner  in  the  annual  statement  of  the  company  less  returned  prem- 
iums and  reinsurance  in  authorized  companies.  (Opinion  of  Attorney  Gen- 
eral, March  19,  1912.) 

(4)  Insuring  automobiles  against  fire  is  flre  insurance  and  a  company 
writing  such  insurance  is  subject  to  the  laws  governing-  flre  insurance,  and 
if  a  foreign  company,  it  must  give  the  bond  required  of  foreign  flre  insur- 
ance companies.      (Opinion  of  Attorney  General,  March  14,  1914.) 

Bond  Shall  Provide. 

126.  Such  bonds  shall  provide  that  in  the  event  the  company 
shall  become  insolvent,  or  cease  to  transact  business  in  this  State 
at  any  time  when  it  has  outstanding  policies  of  insurance  in  favor 
of  citizens  of  this  State,  or  upon  property  in  this  State,  the  Com- 
missioner of  Insurance  and  Banking  shall  have  the  power,  after 
having  given  ten  days'  notice  to  the  officers  of  such  company  or 
any  receiver  in  charge  of  its  property  and  affaire,  to  contract  with 
any  other  insurance  company  transacting  business  in  this  State  for 
the  assumption  and  reinsurance  by  it  of  all  the  insurance  risks  out- 
standing in  this  State  of  such  company  which  is  insoh  ent  or  has 
ceased  to  transact  business  in  this  State,  which  contract  shall  also 
provide  for  the  assumption  of  such  reinsuring  company  of  all  out- 
standing and  unsatisfied  lawful  claims  then  outstanding  against 
such  company  which  has  become  insolvent  or  ceased  to  transact 
business  in  this  State,  and  in  the  event  of  the  Commissioner  making 
any  such  contract,  and  if  the  same  shall  be  approved  as  reasonable 
by  the  Attorney  General  and  the  Governor  of  this  State  the  rein- 
suring company  shall  be  entitled  to  recover  from  the  makers  of 
such  bond  the  amount  of  the  premium  or  compensation  so  agreed 
upon  for  such  reinsurance.     (R.  S.,  Art.  4870.) 

May  Deposit  Securities  in  Iden  of  Bond. 

127.  Any  company  desiring  to  do  so  may  at  its  option  in  lieu  of 
giving  the  bond  required  by  this  section  deposit  securities  of  any 
kind  in  which  it  may  lawfully  invest  its  funds  with  the  State  Treas- 
urer of  this  State  upon  such  terms  and  conditions  as  will  in  all  re- 
spects afford  the  same  protection  and  indemnity  as  is  herein  pro- 
vided for  to  be  afforded  by  said  bond.     (R.  S.,  Art.  4870.) 

Note. — A  company  having  deposit  instead  of  bond  may  withdraw  deposit 
by  first  protecting  all  its  policyholders  by  reinsurance.  (Attorney  General's 
opinion,  March  14,  1911.) 
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Shall  File  Bond. 

128.  Every  fire  insurance  company  not  organized  under  the  lawa 
of  this  State,  hereafter  issuing  or  causing  or  authorizing  to  be  issued 
any  policy  of  insurance  other  than  life  insurance,  shall  first  have 
filed  with  the  Commissioner  of  Insurance  and  Banking  during  the 
calendar  year  in  which  such  policy  may  issue  or  authorize  or  cause 
to  be  issued  a  bond  of  good  and  sufficient  sureties  to  be  approved 
by  such  Commissioner  in  a  sum  not  less  than  ten  thousand  dollars, 
conditioned  for  the  payment  of  all  lawful  obligations  to  citizens  of 
this  State  arising  out  of  any  policies  or  contracts  issued  by  such 
fire  insurance  company,  which  such  bond  shall  be  subject  to  suc- 
cessive suits  by  citizens  of  this  State  bo  long  as  any  part  of  the 
same  shall  not  be  adjusted  and  so  long  as  there  remains  outstand- 
ing any  such  obligations  or  contracts  of  such  fire  insurance  company. 
Any  person  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by 
a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dol- 
lars or  by  imprisonment  in  the  county  jail  for  not  less  than  three 
nor  more  than  twelve  months,  or  both  such  fine  and  imprisonment. 
This  act  shall  not  apply  to  any  person,  firm  or  corporation  or  asso- 
ciation doing  an  inter-insurance,  co-operative  or  reciprocal  busi- 
ness.   R.  S.,  Art.  4871.) 

Annual  Statement  Required  of  Fire,  Marine  and  Inland  Companies. 

129.  It  shall  be  the  duty  of  the  president  or  of  the  vice-president 
and  secretary,  of  each  fire,  marine  or  inland  insurance  company  do- 
ing business  in  this  State,  annually,  on  the  first  day  of  January  of 
each  year,  or  within  sixty  days  thereafter,  to  prepare  under  oath 
and  deposit  with  the  Commissioner  of  Insurance  and  Banking  of 
this  State,  a  full,  true  and  complete  statement  of  the  condition  of 
such  company  on  the  last  day  of  the  month  of  December  preceding. 
(R.  S.,  Art.  4872.) 

What  the  Statement  Shall  Show. 

130.  The  annual  statement  required  by  the  preceding  article 
shall  exhibit  the  following  items  and  facts: 

(1)  The  name  of  the  company  and  where  located. 

(2)  The  names  and  residences  of  the  officers. 

(3)  The  amount  of  capital  stock  of  the  company. 

(4)  The  amount  of  capital  stock  paid  up. 

Assets. 

(5)  The  property  or  assets  held  by  the  company,  viz. :  The  real 
estate  owned  by  such  company,  its  location,  description  and  value 
as  near  as  may  be;  and  if  said  company  be  one  organized  under  the- 
laws  of  this  State,  shall  accompany  such  statement  with  an  abstract 
of  title  to  the  same ;  the  amount  of  cash  on  hand  and  deposited  in 
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banks  to  the  credit  of  the  company  and  in  what  bank  or  banks  the 
same  is  deposited ;  the  amount  of  cash  in  the  hands  of  agents,  nam- 
ing such  agents ;  the  amount  of  cash  in  course  of  transmission ;  the 
amount  of  loans  secured  by  first  mortgages  on  real  estate,  with  the 
rate  of  interest  thereon,  specifying  the  location  of  such  real  estate, 
its  value  and  the  name  of  the  mortgagor ;  the  amounts  of  all  bonds 
and  other  loans,  with  the  rate  of  interest  thereon  and  how  secured ; 
the  amount  dne  the  company  in  which  judgments  have  been  ob- 
tained, describing  such  judgments;  the  amount  of  stocks  in  this 
State,  of  the  United  States,  or  any  incorporated  city  of  this  State, 
and  of  any  other  stock  owned  by  the  company,  describing  the  same 
and  specifying  the  amount  and  number  of  shares,  and  the  par  and 
market  value  of  each  kind  of  stock ;  the  amount  of  stock  held  by 
such  company  as  collateral  security  for  loans,  with  amount  loaned 
on  each  kind  of  stock,  its  par  and  market  value;  the  amount  of 
interest  actually  due  to  the  company  and  unpaid;  all  other  securi- 
ties, their  description  and  value. 


(6)  The  liabilities  of  such  company,  specifying  the  losses  ad- 
justed and  due;  losses  adjusted  and  not  due;  losses  unadjusted; 
losses  in  suspense,  and  the  causes  thereof ;  losses  resisted  and  in  liti- 
gation; dividend,  either  in  scrip  or  cash,  specifying  the  amount  of 
each  declared,  but  not  due ;  dividends  declared  and  due ;  the  amount 
required  to  reinsure  all  outstanding  risks  on  the  basis  of  40  per 
cent  of  the  premium  on  all  unexpired  fire  risks,  and  100  per  cent 
of  the  premiums  on  all  unexpired  marine  and  inland  transporta- 
tion risks ;  the  amount  due  banks  or  other  creditors,  naming  such 
banks  or  other  creditors,  and  the  amount  due  to  each,  the  amount 
of  money  borrowed  by  the  company,  of  whom  borrowed,  the  rate 
of  interest  thereon,  and  how  secured;  all  other  claims  against  the 
company,  describing  the  same. 

Receipts. 

(7)  .  The  income  of  the  company  during  the  preceding  year,  stat- 
ing the  amount  received  for  premiums,  specifying  separately  fire, 
marine  and  inland  transportation  premiums,  deducting  reinsurance ; 
the  amount  received  for  interest,  and  from  all  other  sources. 

Expenditures. 

(8)  The  expenditures  during  the  preceding  year,  specifying  the 
amount  of  losses  paid  during  said  term,  stating  how  much  of  same 
accrued  prior  and  how  much  subsequent  to  the  date  of  the  preceding 
statement,  and  the  amount  at  which  losses  were  estimated  in  such 
preceding  statement;  the  amount  paid  for  dividends;  the  amount 
paid  for  return  premiums,  commissions,  salaries,  expenses  and  other 
charges  of  officers,  agents,  clerks  and  other  employes;  the  amount 
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paid  for  local,  State,  National,  internal  revenue  and  other  taxes 
and  duties;  the  amount  paid  for  all  other  expenses,  such  as  fees, 
printing,  stationery,  rents,  furniture,  etc. 

The  Largest  Amount  In  One  Risk. 

(9)  The  largest  amount  insured  in  any  one  risk,  naming  the 
risk. 

Amount  of  Risks  Written  and  in  Force,  Etc. 

(10)  The  amount  of  risks  written  during  the  year  then  ending. 

(11)  The  amount  of  risks  in  force  having  less  than  one  year  to 
run. 

(12)  The  amount  of  risks  in  force  having  more  than  one  and 
not  over  three  years  to  run. 

(13)  -The  amount  of  risks  having  more  than  three  years  to  run. 

(14)  It  shall  be  stated  whether  or  not  dividends  are  declared 
on  premiums  received  for  risks  not  terminated.     (E.  S.,  Art.  4873.) 

Limit  to  Extent  of  Insurance. 

131.  (1)  No  fire,  fire  and  marine,  marine  or  inland  insurance 
company  doing  business  in  this  State  shall  expose  itself  to  any  one 
risk,  except  when  insuring  cotton  in  bales  and  grain,  to  an  amount 
exceeding  10  per  cent  of  its  paid-up  capital  stock,  unless  the  excess 
shall  be  insured  by  such  company  in  some  other  solvent  insurance 
company  legally  authorized  to  do  business  in  this  State. 

Note. —  (1)  The  term  "one  risk"  means  one  building-,  irrespective  of  Its 
mode  of  construction ;  one  building  cannot  be  divided  into  a  number  of  risks 
upon  the  theory  that  each  room  is  a  separate  risk  because  It  is  "fire-proof. 
(Opinion  of  Attorney  General,  August  17,  1910.) 

(3)  Casualty,  surety,  fidelity  and  guaranty  companies  cannot  issue  a 
policy  or  bond  in  excess  of  10  per  cent  of  their  capital  without  reinsuring 
the  excess.    (Opinion  of  Attorney  General,  May  7,  1015.) 

Reinsurance  Must  Be  Placed  Tn  Licensed  Companies. 

(2)  Every  fire,  fire  and  marine,  marine  or  inland  insurance  com- 
pany doing  business  in  this  State  may  reinsure  the  whole  or  any 
part  of  any  policy  obligation  in  any  other  insurance  company  legally 
authorized  to  do  business  in  this  State.  The  Commissioner  of  In- 
surance and  Banking  shall  require  every  year,  from  every  insur- 
ance company  doing  business  in  this  State,  a  certificate,  sworn  to 
before  an  officer  legally  qualified  to  administer  oaths  in  the  State 
of  Texas,  to  the  effect  that  no  part  of  the  business  written  by  such 
company  in  this  State  has  been  reinsured  in  whole  or  in  part  in  any 
company,  corporation,  association  or  society  not  authorized  to  do 
business  in  this  State.  Every  insurance  company  doing  business 
shall  also  furnish  the  Commissioner  of  Insurance  and  Banking  with 
a  list  of  all  reinsurance  during  the  year  in  authorized  companies, 
showing  the  name,  amount  and  premium  effected  in  each  compai 
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Note. —  (1),  Tie  insurance,  including1  cotton  and  grain  risks,  mast  be  placed 
in  companies  licensed  by  Texas  Insurance  Department,  and  the  fact  that 
licensed  companies  will  not  accept  reinsurance  at  terms  and  rates  obtain- 
able elsewhere  will  not  authorize  reinsuring  with  unlicensed  companies  or 
associations.      (Opinion  of  Attorney  General,  October  4,  1911.) 

(2)  A  general  complaint,  made  under  oath,  charging  that  certain  insur- 
ance companies  licensed  to  do  business  in  Texas,  have  violated  the  law  re- 
quiring all  reinsurance  of  Texas  business  to  be  placed  with  companies  au- 
thorized to  do  business  in  Texas,  although  not  specifying  the  times,  and 
places  and  circumstances  of  such  violation  of  law,  is  sufficient  to  require 
the  Commissioner  to  make  an  investigation  of  such  charges.  (Opinion  of 
Attorney  General,  March  9,  1914.) 

Violation  of  l*w — Revocation  of  Lleonee. 

(3)  Any  insurance  company  authorized  to  transact  the  business 
of  fire,  fire  and  marine,  marine  or  inland  insurance  in  this  State 
failing  to  comply  with  the  provisions  of  this  act  shall  forfeit  its 
authority  to  do  such  business  for  a  period  of  one  year,  and  it  is 
hereby  made  the  duty  of  the  Commissioner  of  Insurance  and  Bank- 
ing to  investigate  any  complaint  as  to  violation  of  said  act,  and 
upon  satisfactory  proof  that  any  company  authorized  to  transact 
the  business  of  fire,  fire  and  marine,  marine  or  inland  insurance 
in  this  State  has  violated  the  provisions  of  this  act,  the  said  Com- 
missioner shall  revoke  the  certificate  of  authority  of  the  offending 
company. 

Note. — (1)  Reinsuring  in  unauthorized  company  forfeits  certificate  of 
authority  for  one  year,  and  the  penalty  cannot  he  avoided  by  afterwards 
reinsuring  In  authorized  companies.  (Opinion  of  Attorney  General,  June 
89,  1910.) 

(3)  A  licensed  company  may  accept  reinsurance  of  Texas  risks  from 
unauthorized  company.     (Opinion  of  Attorney  General,  September  31,  191l.)J 

Pea  for  Agent's  License  «95 — Affidavit  to  Be  Filed. 

(4)  That  the  Commissioner  of  Insurance  and  Banking  may,  upon 
the  payment  of  license  fee  of  twenty-five  dollars,  issue  to  an  agent 
who  is  regularly  commissioned  to  represent  one  or  more  fire,  fire 
and  marine  insurance  companies  authorized  to  do  business  in  this 
State,  a  certificate  of  authority  to  place  excess  lines  of  insurance  in 
companies  not  authorized  to  do  business  in  this  State;  provided, 
that  the  party  desiring  such  excess  insurance  shall  file  with  the 
Commissioner  of  Insurance  and  Banking  an  affidavit  that  he  has 
exhausted  all  the  insurance  obtainable  from  companies  duly  au- 
thorized to  do  business  in  the  State. 

Must  Pile  a  Bond. 

(5)  Before  receiving  license  provided  for  in  *Section  4  of  this 
article,  party  applying  for  same  shall  file  with  the  Commissioner  of 
Insurance  and  Banking  a  bond  in  the  sum  of  one  thousand  dollars, 
payable  to  the  Governor  of  the  State  for  the  faithful  observance  of 
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236  FIRE   INSURANCE 

the  provisions  of  this  act.    Said  bond  to  be  approved  by  the  Com- 
missioner, and  to  be  for  the  benefit  of  the  State  of  Texas. 

Agent  to  Report  on  Oath  and  Keep  a  Separate  Record  of  All  Transactions. 
(6)  Every  agent  so  licensed  shall  report,  under  oath,  to  the 
Commissioner  of  Insurance  and  Banking  within  thirty  days  from 
the  first  day  of  January  and  July  of  each  year  the  amount  of  gross 
premiums  received  by  him  for  such  excess  insurance,  and  shall  pay 
the  said  Commissioner  a  tax  of  5  per  cent  thereon.  The  agent  pro- 
curing a  license  as  provided  in  this  act  shall  keep  a  separate  record 
of  all  transactions  herein  provided  open  at  all  times  to  the  inspec- 
tion of  the  Commissioner  or  his  legally  appointed  representative. 
In  default  of  the  payment  of  any  sums  which  may  be  due  the  State 
under  this  aet,  the  said  Commissioner  may  sue  for  the  Bame  in  any 
court  of  record  in  this  State.     (R.  S-,  Art.  4875.) 

Valued  Policy — Shall  Be  Considered  a  Liquidated  Demand. 

132.  A  fire  insurance  policy,  in  case  of  a  total  loss  by  fire  of 
property  insured,  shall  be  held  and  considered  to  be  a  liquidated 
demand  against  the  company  for  the  full  amount  of  such  policy; 
provided,  that  the  provisions  of  this  article  shall  not  apply  to  per- 
sonal property.     (B.  S.,  Art.  4874.) 

Caption  to  Act  Providing;  That  Breach  of  Technical  Provisions  in  Policies 
Shall  Not  Avoid  Liability. 

133.  An  act  to  prevent  fire  insurance  companies  from  avoiding 
liability  for  loss  and  damage  to  personal  property  under  technical 
and  immaterial  provisions  of  the  policy  or  contract  of  insurance 
where  the  act  breaching  such  provisions  has  not  contributed  to 
bring  about  the  loss,  and  declaring  an  emergency.  (Acts  33rd  Leg., 
Chap.  105,  Caption.) 


134.  Be  it  enacted  by  the  Legislatnre  of  the  State  of  Texas: 
That  no  breach  or  violation  by  the  insured  of  any  of  the  warranties, 
conditions  or  provisions  of  any  fire  insurance  policy,  contract  of  in- 
surance, or  application  therefor,  upon  personal  property,  shall  ren- 
der void  the  policy  or  contract,  or  constitute  a  defense  to  a  suit 
for  loss  thereon,  unless  such  breach  or  violation  contributed  to 
bring  about  the  destruction  of  the  property.  (Acts  33rd  Leg., 
Chap.  105,  Sec.  1.) 

Article  4674,  Revised  Statutes,  Not  Repealed. 

135.  That  the  provisions  hereof  shall  in  no  way  affect  or  repeal 
the  provisions  of  Article  4874  of  the  Revised  Civil  Statutes  of  1911 
in  so  far  as  the  same  relates  to  fire  insurance  policies  upon  real  or 
mixed  property.    (Acts  33rd  Leg.,  Chap;  105,  Sec.  2.) 
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Emergency  Clause. 

136.  Whereas,  under  the  existing  laws,  insurance  policies  and 
contracts  may  be  defeated  upon  purely  technical  provisions  and  de- 
fenses that  in  no  way  affect  the  merits  of  the  claim  against  the 
insurance  company,  and  such  defenses  have  been  upheld  to  the  ex- 
tent of  making  it  almost  impossible  for  an  insurance  policy  upon 
personal  property  to  be  collected  by  suit,  creates  an  emergency 
and  imperative  public  necessity  that  the  constitutional  rule  requir- 
ing bills  to  be  read  on  three  several  days  in  each  house,  be  sus- 
pended, and  that  this  act  take  effect  and  be  in  force  from  and  after 
its  passage,  and  it  is  so  enacted.    (Acts  33rd  Leg.,  Chap.  105,  Sec.  3.) 

Caption  to  Co-Insurance  Law. 

137.  An  act  to  amend  Article  4893,  Title  71,  Chapter  9  of  the 
Revised  Civil  Statutes  of  the  State  of  Texas,  adopted  at  the  Regu- 
lar Session  of  the  Thirty-second  Legislature,  1911,  and  declaring  an 
emergency.     (Acts  33rd  Leg.,  Chap.  104,  Caption.) 

Co-Insurance  Clause  In  Policies  Forbidden. 

138.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
Section  1.  That  Article  4893,  Title  71,  Chapter  9,  of  the  Revised 
Civil  Statutes  of  the  State  of  Texas,  adopted  by  the  Thirty-second 
Legislature,  1911,  pertaining  to  insurance,  be  so  amended  as  to  here- 
after read  as  follows : 

Article  4893.  Co-Insurance  Clauses. — No  company  subject  to  the 
provisions  of  this  chapter  shall  issue  any  policy  or  contract  of 
insurance  covering  property,  real  or  personal,  situated  in  this  State 
which  shall  contain  any  clause  or  provision  requiring  the  assured  to 
take  out  and  maintain  a  larger  amount  of  insurance  than  that  ex- 
pressed in  Buch  policy,  nor  in  any  way  providing  that  the  assured 
will  be  liable  as  a  co-insurer  with  the  company  issuing  the  policy 
for  any  part  of  the  loss  or  damage  which  may  be  caused  by  fire  to 
the  property  described  in  the  policy,  and  any  such  clause  or  pro- 
vision shall  be  null  and  void  and  of  no  effect,  whether  written  with 
or  without  the  consent  of  the  assured ;  and  any  company  issuing  a 
policy  with  such  provision  or  provisions  therein  shall  nevertheless 
be  liable  to  the  assured  for  the  full  amount  of  the  damage  and  loss 
sustained  by  the  property  holder,  not  exceeding  the  face  of  the 
policy,  notwithstanding  such  provision  or  provisions.  (Acts  33rd 
Leg.,  Chap.  104,  Sec.  1.) 

Exceptions  as  to  Co-Insurance  Clause. 

139.  Provided,  that  oil  in  tanks,  wool,  mohair,  grain,  rice,  cotton, 
cotton  seed  oil  mills  and  products  attached  thereto,  are  hereby 
exempted  from  the  provisions  of  this  act.  (Acts  33rd  Leg.,  Chap. 
104,  Sec.  2.) 
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Emergency  Clan se  to  Co-Insurance  Law. 

140.  The  fact  that  there  is  no  adequate  law  in  the  State  of  Texas 
protecting  the  assured  against  the  issuance  of  policies  requiring  the 
assured  to  maintain  a  larger  amount  of  insurance  than  expressed  in 
the  policy,  and  also  requiring  them  to  become  co-insurers  with  the 
company  or  companies  issuing  the  policies,  for  any  part  of  the  loss 
or  damage  caused  by  fire  to  the  property  insured,  creates  an  im- 
perative public  necessity  for  the  suspension  of  the  constitutional 
rule  requiring  bills  to  be  read  on  three  several  days  before  passage, 
it  is  therefore  enacted  that  such  provision  be  suspended  and  this 
aet  take  effect  and  be  in  force  from  and  after  its  passage.  (Acta 
33rd  Leg.,  Chap.  104,  Sec.  3.) 

Caption  to  State  Fire  Insurance  Commission  Law, 

141.  An  act  to  repeal  Chapter  8  of  the  General  Laws  of  the 
Fourth  Called  Session  of  the  Thirty-first  Legislature  of  the  State  of 
Texas,  approved  September  6,  1910,  known  as  the  State  Insurance 
Board  Law,  and  to  provide  conditions  upon  which  fire  insurance 
companies  may  hereafter  transact  business  in  the  State  of  Texas, 
and  to  create  the  State  Fire  Insurance  Commission,  and  to  prescribe 
its  duties  and  authority  and  the  duties  and  authority  of  each  mem- 
ber thereof,  and  to  fix  the  salaries  of  the  members,  and  to  provide 
for  their  appointment  and  removal,  and  to  provide  that  hereafter 
the  rate  of  premiums  to  be  charged  by  fire  insurance  companies 
in  this  State  shall  be  fixed  and  determined  and  promulgated  ex- 
clusively by  said  State  Fire  Insurance  Commission,  and  to  prohibit 
any  such  fire  insurance  company  from  collecting  or  receiving  any 
premiums  on  account  of  policies  of  fire  insurance  issued  by  them, 
unless  the  rates  of  such  premiums  have  been  so  fixed  and  deter- 
mined and  promulgated  by  said  State  Fire  Insurance  Commission; 
to  provide  certain  conditions  and  limitations  on  fire  insurance  con- 
tracts or  policies,  and  providing  penalties  for  violations  of  pro- 
visions of  this  act,  and  appropriating  money  necessary  to  carry  oat 
its  provisions,  and  declaring  an  emergency.  (Acts  33rd  Leg.,  Chap. 
106,  Caption.) 

State  Insurance  Board  Law  Repealed. 

142.  The  act  approved  September  6,  1910,  known  and  published 
as  Chapter  8  of  the  General  Laws  of  the  Fourth  Called  Session  of 
the  Thirty-first  Legislature  of  the  State  of  Texas,  entitled  "An  Act 
providing  conditions  upon  which  insurance  companies  writing  con- 
tracts or  policies  of  insurance  against  the  hazard  of  fire  may  trans- 
act business  in  the  State  of  -Texas,  and  providing  for  the  making, 
promulgation,  regulation  and  control  of  general  basis  schedules, 
insurance  rates  and  premiums  and  forms  of  insurance  policies ;  pro- 
viding certain  conditions  and  limitations  on  insurance  contracts  or 
policies;  providing  for  maximum  insurance  rates  and  how  com- 
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panies  may  write  contracts  of  insurance,  at  rates  lower  than  the 
maximum  rates  and  the  filing  of  statements  of  reduced  rates  with 
the  State  Insurance  Board  and  certified  copies  thereof  with  city 
secretaries  and  county  clerks  and  fixing  fees  of  said  last  two  officers 
for  such  service;  to  prevent  discrimination  in  insurance  rates  or 
premiums;  except  as  provided  in  this  act  to  create  a  State  Insur- 
ance Board,  and  prescribing  the  duties  and  authority  of  said  board 
and  each  member-thereof,  and  fixing  the  salaries  of  the  members 
thereof;  and  providing  for  their  appointment  and  removal;  pro- 
viding certain  duties  for  and  to  give  certain  authority  to  the  Com- 
missioner of  Insurance  and  Banking;  appropriating  money  neces- 
sary to  carry  out  the  provisions  of  this  act;  providing  penalties 
for  the  violation  of  certain  provisions  of  this  act;  fixing  the  time 
when  this  act  shall  go  into  effect  and  repealing  Chapter  18  of  the 
General  Laws  of  the  State  of  Texas,  passed  by  the  First  Called 
Session  of  the  Thirty-first  Legislature  and  all  other  laws  and  parts 
of  lawB  in  conflict  herewith,  and  declaring  an  emergency,"  is  hereby 
repealed.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  1.) 

Maximum  Premium  Rates  Shall  Be  Fixed  by  the  Commission. 

143.  After  this  act  shall  take  effect,  a  maximum  rate  of  pre- 
miums to  be  charged  or  collected  by  all  companies  transacting  in 
this  State  the  business  of  fire  insurance,  as  herein  defined,  shall  be 
exclusively  fixed  and  determined  and  promulgated  by  the  State 
Fire  Insurance  Commission  created  by  this  act,  and  no  such  fire  in- 
surance company  shall,  after  this  act  takes  effect,  charge  or  collect 
any  premium  or  other  compensation  for  or  on  account  of  any 
policy  or  contract  of  fire  insurance  as  herein  defined  in  excess  of 
the  maximum  rate  as  herein  provided  for,  but  may  write  insur- 
ance at  a  less  rate  than  the  maximum  rate  as  herein  provided  for; 
provided,  that  when  insurance  is  written  for  less  than  the  maxi- 
mum rate,  such  lesser  rate  shall  be  applicable  to  all  risks  of  the 
same  character  situated  in  the  same  community.  (Acts  33rd  Leg;, 
Chap.  106,  Sec.  2.) 

>  Pro- 

144.  Every  fire  insurance  company,  every  marine  insurance  com- 
pany, every  fire  and  marine  insurance  company,  every  fire  and  tor- 
nado insurance  company,  and  each  and  every  insurance  company 
of  every  kind  and  name  issuing  a  contract  or  policy  of  insurance, 
or  contracts  or  policies  of  insurance  against  loss  by  fire  on  prop- 
erty within  this  State,  whether  such  property  be  fixed  or  movable, 
stationary  or  in  transit,  or  whether  such  property  is  consigned  or 
billed  for  shipment  within  or  beyond  the  boundary  of  this  State, 
or  to  some  foreign  country,  whether  such  company  is  organized  un- 
der the  laws  of  this  State,  or  under  the  laws  of  any  other  State, 


240  FIRE   INSURANCE 

Territory  or  possession  of  the  United  States  or  foreign  country,  or 
by  authority  of  the  Federal  government,  now  holding  a  certificate 
of  authority  to  transact  business  in  this  State,  shall  be  deemed  to 
have  accepted  such  certificate  and  to  transact  business  thereunder, 
upon  condition  that  it  consents  to  the  terms  and  provisions  of  this 
act  and  that  it  agrees  to  transact  business  in  this  State,  subject 
thereto;  it  being  intended  that  every  contract  or  policy  of  insur- 
ance against  the  hazard  of  fire  shall  be  issued  In  accordance  with 
the  terms  and  provisions  of  this  act,  and  the  company  issuing  the 
same  governed  thereby,  regardless  of  the  kind  and  character  of 
such  property  and  whether  the  same  is  fixed  or  movable,  station- 
ary or  in  transit,  including  the  shore  end  of  all  marine  risks  in- 
sured against  loss  by  fire.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  3.) 

Commission  Created — Who  Compose — How  and  When  Appointed. 

145.  That  there  may  be  reasonable  and  just  insurance  rates  in 
Texas,  there  is  hereby  created  a  commission  to  be  known  as  the 
"State  Insurance  Commission,"  which  shall  be  composed  of  the 
Commissioner  of  Insurance  and  Banking,  who  shall  be  chairman 
thereof,  and  two  commissioners,  who  shall  be  appointed  by  the 
Governor,  by  and  with  the  consent  of  the  Senate,  subject  to  removal 
as  provided  for  removal  of  State  officers  by  Article  3528  of  the  Re- 
vised Statutes  of  Texas;  the  members  of  said  Commission,  other 
than  the  Commissioner  of  Insurance  and  Banking,  shall  be  ap- 
pointed as  herein  provided  within  ten  days  after  this  act  takes 
effect;  one  of  said  members  to  be  so  appointed  shall  be  appointed 
for  a  term  ending  February  1,  1914,  and  biennially  thereafter; 
the  other  of  said  members  of  said  commission  shall  be  appointed 
for  a  term  ending  February  1,  1915,  and  biennially  thereafter,  and 
the  Governor  in  making  his  first  appointments  to  fill  these  respec- 
tive offices  shall  designate  which  of  said  officers  shall  fill  the  term 
expiring  February  1,  1914,  and  which  of  said  officers  shall  fill  the 
term  expiring  February  1,  1915.  The  Commissioner  of  Insurance 
and  Banking,  for  the  purpose  of  this  act,  may  be  referred  to  as 
the  Commissioner  of  Insurance.  (Acts  33rd  Leg.,  Chap.  106, 
See.  4.) 

Compensation  of  Members  of  Commission — Expenses  of  Commission. 

146.  That  Section  5  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  'so  as 
to  hereafter  read  as  follows; 

Section  5.  The  members  of  the  commission  other  than  the 
Commissioner  of  Insurance  and  Banking,  shall  each  receive  as  com- 
pensation for  their  services  the  sum  of  thirty-six  hundred  dollars 
($3,600.00)  per  annum;  and  the  Commissioner  of  Insurance  and 
Banking  shall  reeeive  as  compensation  or  salary  for  his  services 
under  this  act,  the  sum  of  five  hundred  dollars  ($500.00)  per  an- 
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num,  in  addition  to  his  compensation  a8  now  fixed  by  law.  Such 
salary  of  the  two  appointed  members  of  said  commission  and  the 
said  five  hundred  dollars  ($500.00)  salary  of  the  Commissioner  of 
Insurance  and  Banking,  together  with  the  necessary  compensa- 
tion of  experts,  clerical  force,  and  other  persons  employed  by 
said  commission,  and  all  necessary  traveling  expenses,  and  such 
other  expenses  as  may  be  necessary,  incurred  in  carrying  out  the 
provisions  of  this  act,  shall  be  paid  by  warrants  drawn  by  the 
Comptroller  upon  the  State  Treasurer  upon  the  order  of  said 
commission;  provided,  that  the  total  amount  of  all  salaries  and 
said  other  expenses  shall  not  exceed  the  sum  produced  by  the 
assessment  of  one  and  one-fourth  (li)  per  cent  of  the  gross 
premiums  of  all  fire  insurance  companies  doing  business  in  this 
State  as  provided  in  Section  29  of'said  Act.  (Approved  March  10, 
1917.    Takes  effect  90  days  after  adjournment.) 

Commlastoii  Shall  Fix,  Alter  or  Amend  Rates. 

147.  That  Section  6  of  Chapter  106  of  the  General  Laws  of 
the  Regular  Session  of  the  Thirty-third  Legislature  be  amended 
so  as  to  hereafter  read  as  follows: 

Section  6.  The  State  Fire  Insurance  Commission  shall  have  the 
sole  and  exclusive  power  and  authority  and  it  shall  be  its  duty  to 
prescribe,  fix,  determine  and  promulgate  the  rates  of  premiums  to 
be  charged  and  Collected  by  fire  insurance  companies  transacting 
business  in  this  State.  As  soon  as  practicable  after  this  act  shall 
take  effect,  the  State  Fire  Insurance  Commission  shall  begin  the 
work  of  fixing  and  determining  and  promulgating  the  rates  of 
premiums  to  be  charged  and  collected  by  fire  insurance  companies 
throughout  the  State,  and  the  making  and  adoption  of  its  sched- 
ules of  such  rates,  and  then  until  such  time  as  this  work  shall  have 
been  fully  completed,  said  commission  shall  have  full  power  and 
authority  to  adopt  and  continue  in  force  the  rates  of  premiums 
which  may  be  lawfully  charged  and  collected  when  this  act  shall 
take  effect,  or  any  portion  thereof,  for  such  time  as  it  may  pre- 
scribe, or  until  the  work  of  making  such  schedules  for  the  entire 
State  shall  be  completed.  Said  commission  shall  also  have  author- 
ity to  alter  or  amend  any  and  all  Buch  rates  of  premiums  so  fixed 
and  determined  and  adopted  by  it,  and  to  raise  or  lower  the  same, 
or  any  part  thereof,  as  herein  provided.  Said  commission  shall 
have  authority  to  employ  elerieal  help,  inspectors;  experts  and 
other  assistants,  and  to  incur  such  other  expenses  as  may  be 
necessary  in  carrying  out  the  provisions  of  this  act;  provided  that 
such  expenses,  including  the  salaries  of  the  members  of  the  com- 
mission, shall  not  exceed  in  the  aggregate,  for  any  fiscal  year,  the  I 
sum   of  one   hundred   and   thirty  thousand   dollars    ($130,000.00). 
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Shall  Ascertain  and  Make  Record  of  Fire  Losses  of  This  State. 

148.  It  shall  be  the  duty  of  said  Commission  to  ascertain  as 
soon  as  practicable,  the  annual  fire  loss  in  this  State;  to  obtain,  to 
make  and  maintain  a  record  thereof  and  collect  such  data  and  in- 
formation with  respect  thereto  as  will  enable  said  commission  to 
classify  the  fire  losses  of  this  State,  the  causes  thereof,  and  the 
amount  of  premiums  collected  therefor  for  each  class  of  risks,  and 
the  amount  paid  thereon,  in  such  manner  as  will  be  of  assistance  in 
determining  equitable  insurance  rates,  methods  of  reducing  such 
fire  losses,  and  reducing  the  insurance  rates  of  the  State  or  sub- 
divisions of  the  State.  (Acts  33rd  Leg.,  Chap.  106,  Sec.  6.  This 
paragraph  also  reenacted  as  part  of  preceding  paragraph  by  the 
35th  Leg.) 

Selection  of  Secretary  And  Fire  Marshal  of  the  Commission. 

149.  B'or  the  purpose  of  facilitating  the  work  of  said  commis- 
sion, one  of  the  appointed  members  thereof  shall  be  selected  by 
the  commission  as  its  secretary,  who  shall  perform  the  duties  which 
shall  appertain  to  that  position,  and  whose  official  title  shall  be 
"Secretary  of  the  State  Insurance  Commission;"  the  other  of  said 
appointed  members  thereof  shall  be  selected  by  said  commission  as 
Pire  Marshal  of  the  State  Insurance  Commission,  and  his  official 
title  shall  be  "Fire  Marshal  of  the  State  Insurance  Commission;" 
but  the  said  members  so  selected  as  secretary  and  fire  marshal  as 
aforesaid,  shall  receive  no  compensation  for  filling  their  respective 
positions  other  than  their  salaries  as  members  of  the  State  Insur- 
ance Commission,  and  shall  perform  the  duties  of  those  respective 
positions  at  the  will  of  the  commission,  but  their  expenses  incurred 
in  performing  the  duties  of  these  positions  shall  be  paid  as  provided 
in  this  act.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  7.) 

Duties  of  Fire  Marshal. 

150.  That  Section  8  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows : 

Section  8.  It  shall  be  the  duty  of  the  Pire  Marshal  of  the  State 
Pire  Insurance  Commission,  who,  for  the  purpose  of  this  Act,  shall 
be  referred  to  as  the  State  Pire  Marshal,  at  the  discretion  of  the 
board,  and  upon  the  request  of  the  mayor  of  any  city  or  village,  or 
the  chief  of  a  fire  department  of  any  city  or  village,  or  any  fire 
marshal  where  a  fire  occurs  within  such  city  or  village,  or  of  a 
county  or  a  district  judge,  or  of  a  sheriff  or  county  attorney  of 
any  county  where  a  fire  occurs  within  the  district  or  county  of 
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the  officers  making  such  request,  or  of  any  fire  insurance  company, 
.  or  its  general,  state  or  special  agent,  interested  in  a  loss,  or  of  a 
policyholder  sustaining  a  loss,  or  upon  the  direction  of  the  State 
Fire  Insurance  Commission  to  forthwith  investigate  at  the 
place  of  such  fire  before  loss  can  be  paid,  the  origin,  cause 
and  circumstances  of  any  fire  occurring  within  this  State, 
whereby  property  has  been  destroyed  or  damaged,  and  shall  as- 
certain if  possible  whether  the  same  was  the  result  of  any  ac- 
cident, carelessness  or  design,  and  shall  make  a  written  report 
thereof  to  the  State  Insurance  Commission.  The  State  Fire  Mar- 
shal shall  have  the  power  to  administer  oaths,  take  testimony,  com- 
pel the  attendance  of  witnesses  and  the  production  of  documents. 
When,  in  his  opinion,  further  investigation  is  necessary,  he  shall  ' 
take  or  cause  to  be  taken  the  testimony  on  oath  of  all  persons  sup- 
posed to  be  cognizant  of  any  facts,  or  to  have  knowledge  in  rela- 
tion to  the  matter  under  investigation,  and  shall  cause  the  same 
to  be  reduced  in  writing,  and  if  he  shall  be  of  the  opinion  that 
there  is  evidence  sufficient  to  charge  any  person  with  the  crime  of 
arson,  or  with  the  attempt  to  commit  arson,  or  of  conspiracy  to 
defraud  or  criminal  conduct  in  connection  with  such,  he  shall 
arrest  or  cause  to  be  arrested  such  person,  and  shall  furnish  to 
the  proper  prosecuting  attorney  all  evidence  secured,  together 
with  the  names  of  witnesses  and  all  information  obtained  by  him, 
including  a  copy  of  all  pertinent  and  material  testimony  taken 
in  the  case,  and  it  snail  be  the  duty  of  the  State  Fire  Marshal  to 
assist  in  the  prosecution  of  all  such  complaints  filed  by  him.  Pro- 
vided, that  all  investigations  held  by  or  under  the  direction  of  the 
State  Fire  Marshal  may,  in  his  discretion,  be  private  and  persons 
other  than  those  required  to  be  present  may  be  excluded  from  the 
place  where  such  investigation  is  held,  and  the  witnesses  may  be 
kept  separate  and  apart  from  each  other  and  not  allowed  to  com- 
municate with  such  others  until  they  have  been  examined ;  and  all 
testimony  taken  in  an  investigation  under  the  provisions  of  this 
aet  may,  at  the  election  of  the  State  Fire  Marshal,  be  withheld 
from  the  public.  (Approved  March  10,  1917.  Takes  effect  90  days 
after  adjournment.) 

Authority  and  Powers  of  Fire  Marshal. 

151.  That  Section  9  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows: 

Section  9.  The  State  Fire  Marshall  is  hereby  authorized  to  enter 
at  any  time  any  buildings  or  premises  where  fire  occurred  or  is  in 
progress,  or  any  place  contiguous  thereto,  for  the  purpose  of  in- 
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vestigating  the  cause,  origin  and  circumstances  of  such  fire.  The 
State  Fire  Marshal,  upon  complaint  of  any  person,  shall,  at  all 
reasonable  hours,  for  the  purpose  of  examination,  enter  into  and 
upon  all  buildings  and  premises  within  this  State,  and  it  shall  be 
his  duty  to  enter  upon  and  make  or  cause  to  be  entered  upon  or 
made,  at  any  time,  a  thorough  examination  of  mercantile,  manu- 
facturing and  public  buildings,  and  all  places  of  public  amusement, 
or  where  publie  gatherings  are  held,  together  with  the  premises 
belonging  thereto.  Whenever  he  shall  find  any  building  or  other 
structure  which,  for  want  of  repair  or  by  reason  of  age  or  dilapi- 
dated condition,  or  which  for  any  cause  is  liable  to  fire,  and  which 
is  so  situated  as  to  endanger  other  buildings  or  property,  or  is  so 
*  occupied  that  fire  would  endanger  persons  or  property  therein,  and 
whenever  he  shall  find  an  improper  or  dangerous  arrangement  of 
stoves,  ranges,  furnaces,  or  other  heating  appliances  of  any  kind 
whatsoever,  including  chimneys,  flues  and  pipes  with  which  the 
same  may  be  connected,  or  dangerous  arrangement  of  lighting 
Bystems  or  devices,  or  a  dangerous  storage  of  explosives,  com- 
pounds, petroleum,  gasoline,  kerosene,  dangerous  chemicals,  vege- 
table products,  ashes,  combustible,  inflammable  and  refuse  materials, 
or  other  conditions  which  may  be  dangerous  in  character,  or  liable 
to  cause  or  promote  fire,  or  create  conditions  dangerous  to  firemen 
or  occupants,  he  shall  order  the  same  to  be  removed  or  remedied, 
and  such  order  shall  be  forthwith  complied  with  by  the  occupant  or 
owner  of  such  building  or  premises,  and  the  State  Fire  Marshal  is 
hereby  authorized,  when  necessary,  to  apply  to  a  court  of  compe- 
tent jurisdiction  for  the  necessary  writs  or  orders  to  enforce  the 
provisions  of  this  Section,  and  in  such  case  he  shall  not  be  required 
to  give  bond. 


152.  If  for  any  reason  the  State  Fire  Marshal  is  unable  to  make 
any  required  investigation  in  person,  he  may  designate  the  fire  mar- 
shal of  such  city  or  town  or  some  other  suitable  person  to  act  for 
him;  and  such  person  so  designated  shall  have  the  same  authority 
as  is  herein  given  the  State  Fire  Marshal  with  reference  to  the 
particular  matter  to  be  investigated  by  him,  and  shall  receive  such 
compensation  for  his  services  as  may  he  allowed  by  the  State  In- 
surance Commission.  If  the  investigation  of  a  fire  is  made  at  the 
request  of  an  insurance  company,  or  at  the  request  of  a  policy- 
holder sustaining  loss,  or  at  the  request  of  the  mayor,  town  clerk 
or  chief  of  the  fire  department  of  any  city,  village  or  town  in  which 
the  fire  occurred,  then  the  expenses  of  the  Fire  Marshal,  clerical 
expenses,  witnesses  and  officers'  fees  incident  and  necessary  to  such 
investigation  shall  be  paid  by  such  insurance  company,   or  such 
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policyholder,  of  such  city  or  town,  as  the  case  may  be,  otherwise 
the  expenses  of  such  investigation  are  to  be  paid  as  part  of  the 
expenses  of  the  State  Insurance  Commission.  Provided,  the  party 
or  parties,  company  or  companies,  requesting  such  investigation 
shall  before  such  investigation  is  commenced  deposit  with  the  State 
Insurance  Commission  an  amount  of  money  in  the  judgment  of  said 
Commission  sufficient  to  defray  the  expenses  of  said  Fire  Marshal 
in  conducting  such  investigation.  (Acts  33rd  Leg.,  Chap.  106, 
Sec.  10.) 


153.  No  action  taken  by  the  State  Fire  Marshal  shall  affect  the 
rights  of  any  policyholder  or  any  company  in  respect  to  a  loss  by 
reason  of  any  fire  so  investigated ;  nor  shall  the  result  of  any  such 
investigation  be  given  in  evidence  upon  the  trial  of  any  civil  action 
upon  such  policy,  nor  shall  any  statement  made  by  any  insurance 
company,  its  officers,  agents  or  adjusters,  nor  by  any  policyholder, 
or  any  one  representing  him,  made  with  reference  to  the  origin, 
cause  or  supposed  origin  or  cause  of  a  fire  to  the  Fire  Marshal  or 
to  any  one  acting  for  him  or  under  his  direction,  be  admitted  in 
evidence  or  made  the  basis  for  any  civil  action  for  damages.  (Acta 
33rd  Leg.,  Chap.  106,  Sec.  11.)  t 

Authority  and  Powers  of  Commission  and  Its  Agents  or  Representatives. 

154.  That  said  commission  is  authorized  and  empowered  to  re- 
quire sworn  statements  from  any  insurance  company  affected  by 
this  act,  and  from  any  of  its  directors,  officers,  representatives, 
general  agents,  State  agents,  special  agents  and  local  agents  of  the 
rates  and  premiums  collected  for  fire  insurance  on  each  class  of 
risks,  on  all  property  in  this  State  during  any  or  all  years  for  the 
five  years  next  preceding  the  first  day  of  January,  1913,  and  of 
the  causes  of  fire,  if  such  be  known,  if  they  are  in  possession  of 
such  data,  and  information,  or  can  obtain  it  at  a  reasonable  ex- 
pense ;  and  said  commission  is  empowered  to  require  such  state- 
ments for  any  period  of  time  after  the  first  day  of  January,  1913, 
and  said  commission  is  empowered  to  require  such  statements 
showing  all  necessary  facts  and  information  to  enable  said  com- 
mission to  make,  amend  and  maintain  the  general  basis  schedules 
provided  for  in  thiB  act,  and  the  rules  and  regulations  for  apply- 
ing same  and  to  determine  reasonable  and  proper  maximum  specific 
rates  to  determine  and  assist  in  the  enforcement  of  the  provisions 
of  this  act.  The  said  commission  shall  also  have  the  right,  at  its 
discretion,  either  personally,  or  by  some  one  duly  authorized  by  it 
to  visit  the  office  whether  general,  local  or  otherwise,  of  any  in- 
surance company  doing  business  in  this  State,  and  the  home  office 
of  said  company  outside  of  this  State,  if  there  be  such,  and  the 
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office  of  any  officers,  directors,  general  agents,  State  agents,  local 
agents  or  representatives  of  such  company,  and  there  require  each 
company,  itB  officers,  agents  or  representatives  to  produce  for  in- 
spection by  said  commission  or  any  of  its  duly  authorized  repre- 
sentatives all  boohs,  records  and  papers  of  such  company  or  sueh 
agents  and  representatives;  and  the  said  commission  or  its  duly 
authorized  agents  or  representatives  shall  have  the  right  to  ex- 
amine such  books  and  papers  and  make  or  cause  to  be  made  copies 
thereof;  and  shall  have  the  right  to  take  testimony  under  oath 
with  reference  thereto,  and  to  compel  the  attendance  of  witnesses 
for  such  purpose;  and  any  company,  its  officers,  agents  or  repre- 
sentatives failing  to  make  such  statements  and  reports  herein  re- 
ferred to  and  failing  or  refusing  to  permit  the  examination  of 
books,  papers'  and  records  as  herein  required,  when  so  called  upon 
or  declining  or  failing  to  comply  with  any  provisions  of  this  sec- 
.  tion  shall  be  subject  to  the  penalties  provided  for  in  Section  26 
of  this  act.  Said  commission  shall  be  further  authorized  and  em- 
powered to  require  the  fire. insurance  companies,  transacting  busi- 
ness in  this  State  or  any  of  them,  to  furnish  said  commission  with 
any  and  all  data  which  may  be  in  their  possession,  either  jointly 
or  severally,  including  maps,  tariffs,  inspection  reports  and  any 
and  all  data  affecting  fire  insurance  risks  in  this  State,  or  in  any 
f  portion  thereof,  and  said  Commission  shall  be  authorized  and  em- 
powered to  require  any  two  or  more  of  said  companies,  or  any  joint 
agent  or  representative  of  them,  to  turn  over  any  and  all  such 
data  in  their  possession,  or  any  part  thereof,  to  said  commission 
for  its  use  in  carrying  out  the  provisions  of  this  act.  (Acts  33rd 
Leg.,  Chap.  106,  Sec.  12.) 

f  Commission  Under  Certain 

155.  The  rates  of  premium  fixed  by  said  commission  under  and 
in  pursuance  of  the  provisions  of  this  act  shall  be  at  all  times 
reasonable  and  the  schedules  thereof  made  and  promulgated  by 
said  commission  as  herein  provided,  shall  be  in  such  form  as  will 
in  the  judgment  of  the  commission,  most  clearly  and  definitely  and 
in  detail  disclose  the  rate  so  fixed  and  determined  by  said  com- 
mission to  be  charged  and  collected  for  policies  of  fire  insurance. 
Said  commission  may  employ  and  use  any  facts  and  information 
now  in  the  possession  of  the  present  State  Insurance  Board,  as 
well  as  all  facts  obtainable  from  and  concerning  fire  insurance 
companies  transacting  business  in  this  State,  showing  their  ex- 
penses and  charges  for  fire  insurance  premiums,  for  any  period  or 
periods,  said  commission  may  deem  advisable,  which  in  their  opin- 
ion will  enable  them  to  devise  and  fix  and  determine  reasonable 
rates  of  premium  for  fire  insurance.  The  said  commission  in  mak- 
ing and  publishing  schedules  of  the  rates  fixed  and  determined  by 
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it  shall  show  all  charges,  credits,  terms,  privileges  and  conditions 
which  in  any  wise  affect  snch  rates,  and  copies  of  all  such  sched- 
ules shall  be  furnished  by  said  commission  to  any  and  all  com- 
panies affected  by  this  act  applying  therefor,  and  the  same  shall 
be  furnished  to  any  citizens  of  this  State' applying  therefor,  upon 
the  payment  of  the  actual  cost  thereof.  No  rate  or  rates  fixed  or 
determined  by  the  commission  shall  take  effect  until  it  shall  have 
entered  an  order  or  orders  fixing  and  determining  same,  and  shall 
give  notice  thereof  to  all  fire  insurance  companies  affected  by  this 
act,  authorized  to  transact  business  in  the  State.  It  shall  be  the 
duty  of  the  State  Fire  Insurance  Commission,  and  of  any  inspector 
or  other  agent  or  employe  thereof,  who  shall  inspect  any  risk  for 
the  purpose  of  enabling  the  commission  to  fix  and  determine  the 
reasonable  rate  to  be  charged  thereon,-  to  furnish  to  the  owner  of 
such  risk  at  the  date  of  snch  inspection,  a  copy  of  the  inspection 
report,  showing  all  defects  that  may  operate  as  charges  to  increase 
the  insurance  rate.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  13.) 

Commission  May  Amend  or  Change  Rate,  and  Prescribe  Roles  and  Regu- 
lations for  Certain  Risks. 

156.  Said  commission  shall  have  full  power  and  authority  to 
alter,  amend,  modify,  or  change  any  rate  fixed  and  determined 
by  it  on  thirty  days'  notice,  or  to  prescribe  that  any  such  rate  or 
rates  shall  be  in  effect  for  a  limited  time,  and  said  commission  shall 
also  have  the  full  power  and  authority  to  prescribe  reasonable 
rules  whereby  in  case  where  no  rate  of  premium  shall  have  been 
fixed  and  determined  by  the  commission,  for  certain  risks  or  classes 
of  risks,  policies  may  be  written  thereon  at  rates  to  be  determined 
by  the  company,  provided,  however,  that  such  company  or  com- 
panies shall  immediately  report  to  said  commission  such  risk  so 
written,  and  the  rates  collected  therefor,  and  such  rates  shall  al- 
ways be  subject  to  review  by  the  commission.  (Acts  33rd  Leg., 
Chap.,  106,  Sec.  13.) 

Commission  Has  Power  to  Fix  and  Regulate  Rates  According  to  Hazard. 

157.  Any  fire  insurance  company  or  companies  affected  by  this 
act  shall  have  the  right  at  any  time  to  petition  the  commission  for 
an  order  changing  or  modifying  any  rate  or  rates  fixed  and  de- 
termined by  the  commission,  and  the  commission  shall  consider 
such  petition  in  the  manner  provided  in  this  act,  and  enter  such 
order  thereon  as  it  may  deem  just  and  equitable.  The  commission 
shall  have  full  authority  and  power  to  give  each  city,  town,  village 
or  locality,  credit  for  each  and  every  hazard  they  may  reduce  or 
entirely  remove,  and  also  for  all  added  fire  fighting  equipment, 
increased  police  protection,  or  any  other  equipment  or  improve- 
ment that  has  a  tendency  to  reduce  the  fire  hazard  of  any  such 
city,  town,  village  or  locality,  and  also  to  give  credit  for  a  goo< 
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fire  record  made  by  any  city,  town,  village  or  locality.  .Said  com- 
mission shall  also  have  the  power  and  authority  to  compel  any 
company  to  give  any  or  all  policyholders  credit  for  any  and  all 
hazards  that  said  policyholder  or  holders  may  reduce  or  remove. 
Said  credit  Bhall  be  in  proportion  to  such  reduction  or  removal  of 
such  hazard  and  said  company  or  companies  shall  return  to  such 
policyholder  or  holders  such  proportional  part  of  the  unearned 
premium  charged  for  such  hazard  that  may  be  reduced  or  re- 
moved.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  14.) 

Company   Shall  Furnish   Analysis  of  Bate— Commission   Schedules   Shall 
Be  Open  to  Public. 

158.  "When  a  policy  of  fire  insurance  shall  be  issued  by  any 
company  transacting  the  business  of  fire  insurance  in  this  State, 
such  company  shall  furnish  the  policyholder  with  a  written  or 
printed  analysis  of  the  rate  or  premium  charged  for  such  policy, 
showing  the  items  of  charge  and  credit  which  determine  the  rate, 
unless  such  policyholder  has  theretofore  been  furnished  with  such 
analysis  of  such  rate.  All  schedules  of  rates  promulgated  by  said 
commission  shall  be  open  to  the  public  at  all  times,  and  every  local 
agent  of  a  fire  insurance  company  transacting  business  in  this 
State  shall  have  and  exhibit  to  the  public  copies  of  such  schedules 
covering  all  risks  upon  which  he  is  authorized  to  write  insurance. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  15.) 

Commission,   After   Giving   Notice,   May   Change   Bates   to   Be   Collected 
By  All  Companies. 

159.  The  commission  shall  have  full  power  and  authority  after 
having  given  reasonable  notice,  not  exceeding  thirty  days,  of  its  in- 
tention to  do  so,  to  alter,  amend  or  revise  any  rates  of  premium 
fixed  and  determined  by  it  in  any  schedules  of  such  rates  promul- 
gated by  it  as  herein  provided,  and  to  give  reasonable  notice  of 
such  alteration,  amendment  or  revision  to  the  public,  or  to  any 
company  or  companies  affected  thereby.  Such  altered,  amended 
or  revised  rates  shall  be  the  rates  thereafter  to  be  charged  and 
collected  by  all  fire  insurance  companies  affected  by  this  act;  pro- 
vided, that  no  policy  in  force  prior  to  the  taking  effect  of  such 
changes,  or  amendments  shall  be  affected  thereby,  unless  there 
shall  be  a  change  in  the  hazard  of  the  risk,  necessitating  a  change 
in  the  rate,  applicable  to  such  risk,  in  which  event  such  policy  shall 
be  subject  to  the  new  rates.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  16.) 


160.  It  shall  be  the  duty  of  the  State  Insurance  Commission  to 
make,  promulgate  and  establish  uniform  policies  of  insurance  ap- 
plicable to  the  various  risks  of  this  State,  copies  of  which  uniform 
policies  shall  be  furnished  each  company  doing  business  in  this 
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State  or  which  may  hereafter  do  business  in  this  State.  That  after 
such  uniform  policies  shall  have  been  established  and  promulgated 
and  furnished  the  respective  companies  doing  business  in  this  State, 
such  companies  shall,  within  sixty  days  after  the  receipt  of  such 
forms  of  policies,  adopt  and  use  said  form  or  forms  and  no  other ; 
also  all  companies  which  may  commence  business  in  this  State 
after  the  adoption  and  promulgation  of  such  forms  of  policies,  shall 
adopt  and  use  the  same  and  no  other  forms  of  policies. 

The  said  State  Fire  Insurance  Commission  shall  also  prescribe  all 
standard  forms,  clauses  and  endorsements  used  on  or  in  connec- 
tion with  insurance  policies.  All  other  forms,  clauses  and  endorse- 
ments placed  upon  insurance  policies  shall  be  placed  thereon  sub- 
ject to  the  approval  of  the  commission.  The  commission  shall  also 
have  authority  in  its  discretion  to  change,  alter  or  amend  such  form 
or  forms,  of  policy  or  policies,  and  such  clauses  and  endorsements 
used  in  connection  therewith  upon  giving  notice  and  proceedings 
in  accordance  with  Section  21  of  this  act.  (Acts  33rd  Leg.,  Chap. 
106,  Sec.  17.) 

Any   Provision  in  a  Polity  Declaring  It  Void  Because  of  a  Lien  on  the 
Insured  Property  Shall  Be  Void. 

161.  Any  provision  in  any  policy  of  insurance  issued  by  any 
company  subject  to  the  provisions  of  this  act  to  the  effect  that  if 
said  property  is  encumbered  by  a  lien  of  any  character,  or  shall 
after  the  issuance  of  such  policy  become  encumbered  by  a  Hen  of 
any  character,  that  such  encumbrance  shall  render  such  policy 
void,  shall  be  of  no  force  and  effect,  and  any  such  provision  within 
or  placed  upon  any  such  policy  shall  be  absolutely  null  and  void. 
(Acts  33rd  Leg.,  Chap.  106,  See.  18.) 

Co-Inanrance  Clause  Prohibited. 

162.  No  company  subject  to  the  provisions  of  this  act  may  issue 
any  policy  or  contract  tff  insurance  covering  property  in  this  State, 
which  shall  contain  any  clause  or  provision  requiring  the  assured 
to  take  out  or  maintain  a  larger  amount  of  insurance  than  that  ex- 
pressed in  such  policy,  nor  in  any  way  providing  that  the  assured 
shall  be  liable  as  co-insurer  with  the  company  issuing  the  policy 
for  any  part  of  the  loss  or  damage  which  may  be  caused  by  fire  to 
the  property  described  in  such  policy,  and  any  such  clause,  or  pro- 
vision shall  be  null  and  void,  and  of  no  effect ;  provided,  that  the  co- 
insurance clauses  and  provisions  may  be  inserted  in  policies  writ- 
ten upon  cotton,  grain  or  other  products  in  process  of  marketing, 
shipping,  storing  or  manufacture.  (Acts  33rd  Leg.,  Chap.  106, 
See.  19.) 
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Complaints  m  to  Rates  Fixed  By  the  Commission  Shall  Be  Heard  and 
Adjusted  By  the  Commission. 

163.  Any  citizen  or  number  of  citizens  of  this  State  or  any 
policyholder  or  policyholders,  or  any  insurance  company  affected 
by  this  act,  or  any  Board  of  Trade,  Chamber  of  Commerce,  or  other 
civic  organization,  or  the  civil  anthorities  of  any  town,  city  or  vil- 
lage, shall  have  the  right  to  file  a  petition  with  the  State  Fire  In- 
surance Commission,  setting  forth  any  cause  of  complaint  that  they 
may  have  as  to  any  order  made  by  this  commission,  or  any  rate  fixed 
and  determined  by  the  commission  and  they  shall  have  the  right  to 
offer  evidence  in  support  of  the  allegations  of  such  petition  by  wit- 
nesses, or  by  depositions,  or  by  affidavits ;  upon  the  filing  of  such  pe- 
tition, the  party  complained  of,  if  other  than  the  commission  shall  be 
notified  by  the  commission  of  the  filing  of  such  petition  and  a  copy 
thereof  furnished  the  party  or  parties,  company  or  companies,  of 
whom  complaint  is  made,  and  the  said  petition  shall  be  set  down 
for  a  hearing  at  a  time  not  exceeding  thirty  days  after  the  filing 
of  such  petition  and  the  commission  shall  hear  and  determine  said 
petition ;  but  it  shall  not  be  necessary  for  the  petitioners  or  any  one 
of  them  to  be  present  to  present  the  cause  to  the  commission,  but 
they  shall  consider  the  testimony  of  all  witnesses,  whether  such 
witness  testify  in  person  or  by  depositions,  or  by  affidavits,  and  if 
it  be  found  that  the  complaint  made  in  such  petition  is  a  just  one, 
then  the  matter  complained  of  shall  be  corrected  or  required  to  be 
corrected  by  said  commission.    (Acts  33rd  Leg,,  Chap.  106,  Sec.  20.) 

Commission  Shall  Give  Notice  to  All  Parties  Affected  By  Its  Orders — Shall 
Hear  Protests — Any  Dissatisfied  Party  Hay  Bring  Salt— Proceedings 
in  Case  of  Salt. 

164.  The  State  Fire  Insurance  Commission  shall  give  the  public 
and  ail  insurance  companies  to  be  affected  by  its  orders  or  decisions, 
reasonable  notice  thereof,  not  exceeding  thirty  days,  and  an  oppor- 
tunity to  appear  and  be  heard  with  respect  to  the  same;  which 
notice  to  the  public  shall  be  published  in  one  or  more  daily  papers 
of  the  State,  and  such  notice  to  the  insurance  company  or  com- 
panies to-  be  affected  thereby  shall  be  by  letter  deposited  in  the 
post  office,  addressed  to  the  State  or  general  agent  of  such  company 
or  companies,  if  the  address  of  such  State  or  general  agent  be 
known  to  the  Commission,  or  if  not  known,  then  such  letter  shall 
be  addressed  to  some  local  agent  of  such  company  or  companies, 
or  if  the  address  of  a  local  agent  be  unknown  to  the  commission, 
then  by  publication  in  one  or  more  of  the  daily  papers  of  the  State, 
and  the  commission  shall  hear  all  protests  or  complaints  from  any 
insurance  company  or  any  citizen  or  any  city,  or  town,  or  village  or 
any  commercial  or  civie  organization  as  to  the  inadequacy  or  un- 
reasonableness of  any  rates  fixed  by  it  or  approved  by  it,  or  as  to 
the  inadequacy  or  unreasonableness  of  any  general  basis  schedules 
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promulgated  by  it  or  the  injustice  of  any  order  or  decision  by  it, 
and  if  any  insurance  company,  or  other  person,  or  commercial  or 
civic  organization,  or  any  city,  town  or  village,  which  shall  be  in- 
terested in  any  such  order  or  decision,  shall  be  dissatisfied  with 
any  regulations,  schedule  or  rate  adopted  by  such  commission,  such 
company  or  person,  commercial  or  civic  organization,  city,  town 
or  village  shall  have  the  right,  within  thirty  days  after  the  making 
of  such  regulation  or  order,  or  rate,  or  schedule  or  within  thirty 
days  after  the  hearing  above  provided  for,  to  bring  an  actios 
against  said  commission  in  the  district  court  of  Travis  county  to 
have  such  regulation  or  order  or  schedule  or  rate  vacated  or  modi- 
fied ;  and  shall  set  forth  in  a  petition  therefor  the  principal  ground 
or  grounds  of  objection  to  any  or  all  of  such  regulations,  schedules, 
rates  or  orders ;  in  any  such  suit,  the  issue  shall  be  formed  and  the 
controversy  tried  and  determined  as  in  other  civil  cases, 
and  the  court  may  set  aside  and  vacate  or  annul  any  one 
or  more  or  any  part  of  any  of  the  regulations,  schedules, 
orders  or  rates  promulgated  or  adopted  by  said  commission, 
which  .  shall  be  found  by  the  court  to  be  unreasonable,  un- 
just, excessive  or  inadequate  without  disturbing  others.  No  in- 
junction, interlocutory  order  or  decree  suspending  or  restraing 
(restraining)  directly  or  indirectly  the  enforcement  of  any  sched- 
ule, rate,  order  or  regulation  of  said  commission  shall  be  granted ; 
provided,  that  in  such  suit,  the  court,  by  interlocutory  order,  may 
authorize  the  writing  and  acceptance  of  fire  insurance  policies  at 
any  rate  which  in  the  judgment  of  the  court  is  fair  and  reasonable, 
during  the  pending  of  such  suit,  upon  condition  that  the  party  to 
such  suit  in  whose  favor  the  said  interlocutory  order  of  said  court 
may  be  shall  execute  and  file  with  the  Commissioner  of  Insurance 
and  Banking  a  good  and  sufficient  bond  to  be  first  approved  by 
said  court,  conditioned  that  the  party  giving  said  bond  will  abide 
the  final  judgment  of  said  court  and  will  pay  to  the  Commissioner 
of  Insurance  and  Banking  whatever  difference  in  the  rate  of  in- 
surance, it  may  be  finally  determined  to  exist  between  the  rates 
as  fixed  by  said  State  Fire  Insurance  Commission  complained  of 
in  such  suit,  and  the  rate  finally  determined  to  be  fair  and  reason- 
able by  the  court  in  said  suit,  and  the  said  Commissioner  of  Insur- 
ance and  Banking,  when  he  receives  such  difference  in  money,  shall 
transmit  the  same  to  the  parties  entitled  thereto. 

Whenever  any  action  shall  be  brought  by  any  company  under 
the  provisions  of  this  section  within  said  period  of  thirty  days, 
no  penalties  nor  forfeitures  shall  attach  or  accrue  on  account  of 
the  failure  of  the  plaintiff  to  comply  with  the  orders,  schedules, 
rates  or  regulations  sought  to  be  vacated  in  such  action  until  the 
final  determination  of  the  same. 

Either  party  to  any  such  action,  if  dissatisfied  with  the  judgment 
or  decree  of  said  court,  may  appeal  therefrom  as  in  other  civil 
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cases.  No  action  shall  be  brought  in  any  court  of  the  United  States 
to  set  aside  any  orders,  rates,  schedules  or  regulations  made  by 
said  commission  under  the  provisions  of  this  act  until  all  of  the 
remedies  provided  herein  shall  have  been  exhausted  by  the  party 
complaining.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  21.) 


165.  If  apy  insurance  company  affected  by  the  provisions  of  this 
act  shall  violate  any  of  the  provisions  of  this  act,  the  Commissioner 
of  Insurance  shall,  by  and  with  the  consent  of  the  Attorney  Gen- , 
eral,  cancel  its  certificate  of  authority  to  transact  business  in  this 
State.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  21.) 

Rebatlngs  and  Discrimination  Prohibited. 

166.  No  company  shall  engage  or  participate  in  the  insuring  or 
reinsuring  of  any  property  in  this  State  against  loss  or  damage  by 
fire  except  in  compliance  with  the  terms  and  provisions  of  this 
act;  nor  shall  any  such  company,  knowingly  write  insurance  at  any 
lesser  rate  than  the  rates  herein  provided  for,  and  it  shall  be  un- 
lawful for  any  company  so  to  do,  unless  it  shall  thereafter  file  an 
analysis  of  same  with  the  commission,  and  it  shall  be  unlawful  for 
any  company,  or  its  officers,  directors,  general  agents,  State  agents, 
special  agents,  local  agents,  or  its  representatives,  to  grant  or  eon- 
tract  for  any  special  favor  or  advantages  in  the  dividends  or  other 
profits  to  come  thereon,  or  in  commissions  in  the  dividends  or 
other  profits  to  accrue  thereon,  or  in  commissions  or  division  of 
commission,  or  any*position  or  any  valuable  consideration,  or  any 
inducement  not  specified  in  the  policy  contract  of  insurance;  nor 
shall  such  company  give,  sell  or  purchase,  offer  to  give,  sell  or  pur- 
chase, directly  or  indirectly  as  an  inducement  to  insure  or  in  con- 
nection therewith,  any  stocks,  bonds  or  other  securities  of  any  in- 
surance company  or  other  corporation,  partnership  or  individuals, 
or  any  dividends  or  profits  accrued  or  to  aecrue  thereon,  or  any- 
thing of  value  whatsoever  not  specified  in  the  policy ;  but  nothing 
in  this  section  or  in  this  act  shall  be  construed  to  prohibit  a  com- 
pany from  sharing  its  profits  with  its  policyholders,  provided  that 
such  agreement  as  to  profit-sharing  shall  be  placed  on  or  in  the 
face  of  the  policy,  and  such  profit-sharing  shall  be  uniform  and 
shall  not  discriminate  between  individuals  or  between  classes ;  pro- 
vided, however,  that  no  part  of  the  profit  shall  be  paid  until  the 
expiration  of  the  policy.  Any  company,  or  any  of  its  officers,  di- 
rectors, general  agents,  State  agents,  special  agents,  local  agents 
or  its  representatives,  doing  any  of  the  acts  in  this  section  pro- 
hibited, Bhall  be  deemed  guilty  of  unjust  discrimination,  provided, 
however,  that  if  any  agent  of  (or)  company  shall  issue  a  policy 
without  authority,  and  any  policyholder  holding  such  policy  shall 
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sustain  a  loss  or  damage  thereunder,  said  company  or  companies 
shall  be  liable  to  the  policyholder  thereunder,  in  the  same  manner 
and  to  the  same  extent  as  if  said  company  had  been  authorized  to 
issue  said  policies,  although  the  company  issued  said  policy  in  vio- 
lation of  the  provisions  of  this  act.  But  this  shall  not  be  construed 
to  give  any  company  the  right  to  issue  any  contract  or  policy  of 
insurance  other  than  as  provided  in  this  act.  (Acts  33rd  Leg., 
Chap.  106,  Sec.  22.) 

Rebating  and  Discrimination  Prohibited. 

167.  No  person  shall  knowingly  receive  or  accept  from  any  in- 
surance company  or  from  any  of  its  agents,  sub-agents,  brokers, 
solicitors,  employes,  intermediaries  or  representatives,  or  any  other 
person,  any  rebate  or  premium  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  in  the  dividends  or  other  financial  profits 
accrued  or  to  aetcrue  thereon,  or  any  valuable  consideration,  posi- 
tion or  inducement  not  specified  in  the  policy  of  insurance,  and  any 
person  so  doing  shall  be  guilty  of  a  violation  of  the  provisions  of 
this  section,  and  shall  be  punished  by  a  fine  of  not  exceeding  one 
hundred  dollars  ($100.00)  or  by  imprisonment  in  the  county  jail 
for  not  exceeding  ninety  days,  or  by  both  such  fine  and  imprison- 
ment.   (Acts  33rd  Leg.,  Chap.  106,  See.  23.) 


168.  The  provisions  of  this  law  shall  not  deal  with  the  collec- 
tion of  premiums,  but  each  company  shall  be  permitted  to  make 
such  rules  and  regulations  as  it  may  deem  just  between  the  com- 
pany, its  agents,  and  its  policyholders,  and  uo  bona  fide  extension 
of  credit  shall  be  construed  as  a  discrimination  or  in  violation  of 
the  provisions  of  this  act. 

All  policies  heretofore  issued  or  which  shall  hereafter  be  issued 
by  any  insurance  company  prior  to  the  taking  effect  of  this  act, 
which  provide  that  said  policies  Bhall  be  void  for  non-payment  of 
premiums  at  a  certain  specified  time,  shall  be  and  the  same  are  in 
full  force  and  effect;  provided,  that  the  company  or  any  of  its 
agents,  have  accepted  the  premium  on  said  policies  after  the  ex- 
piration of  the  dates  named  in  said  provisions  fixing  the  date  of 
payment.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  24.) 

Certificate  of  Authority  of  Company  May  Be  Revoked,  Subject  to  Review 
By  Courts. 

169.  The  Commissioner  of  Insurance  and  Banking,  upon  ascer- 
taining that  any  insurance  company  or  officer,  agent  or  representa- 
tive thereof,  has  violated  any  of  the  provisions  of  this  act,  may,  at 
hia  discretion,  and  with  the  consent  and  approval  of  the  Attorney 
General  revoke  the  certificate  of  authority  of  such  company,  officer, 
agent  or  representative ;  but  such  revocation  of  any  certificate  shall 
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in  no  manner  affect  the  liability  of  such  company,  officer,  agent  or 
representative  to  the  infliction  of  any  other  penalty  provided  by 
this  act,  and  provided,  that  any  action,  decision  or  determination 
t>f  the  Commissioner  of  Insurance  and  Banking  and  the  Attorney 
General  in  such  cases  shall  be  subject  to  the  review  of  the  courts 
of  this  State  as  herein  provided.  (Acts  33rd  Leg.,  Chap.  106, 
Sec.  25.) 

Penalty  for  Violation  of  Any  Provision  of  State  Fire  Commission  Act. 

170.  Any  insurance  company  affected  by  this  act,  or  any  officer 
or  director  thereof,  or  any  agent  or  person  acting  for  or  employed 
by  any  insurance  company,  who,  alone  or  in  conjunction  with  any 
corporation,  company  or  person,  who  shall  wilfully  do  or  cause  to 
be  done,  or  shall  wilfully  suffer  or  permit  to  be  done  any  act, 
matter  or  thing  prohibited  or  declared  to  be  unlawful  by  this  act, 
or  who  shall  wilfully  omit  or  fail  to  do  any  act,  matter  or  thing 
required  to  be  done  by  this  aet  or  shall  cause  or  wilfully  suffer  or 
permit  any  act,  matter  or  thing  directed  not  to  be  done,  or  who 
shall  be  guilty  of  any  wilful  infraction  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  three  hundred  dollars  ($300.00)  nor 
more  than  one  thousand  dollars  ($1000.00)  for  each  offense.  (Acta 
33rd  Leg.,  Chap.  106,  Sec.  26.) 

No  Person  Excused  From  Testifying ;  Nor  Subject  to  Penalty  on  Account  of 
Giving  Testimony  Under  Fire  Commission  Act. 

171.  No  person  shall  be  exeused  from  giving  testimony  or  pro- 
ducing evidence  when  legally  called  upon  to  do  so  at  the  trial  of 
any  other  person  or  company  charged  with  violating  any  of  the 
provisions  of  this  act  on  the  ground  that  it  may, incriminate  him 
under  the  laws  of  this  State ;  but  no  person  shall  be  prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing,  concerning  which  he  may  testify  or 
produce  evidence  under  this  act  except  for  perjury  in  so  testifying. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  27.) 


172.  This  act  shall  not  apply  to  purely  mutual  or  to  purely 
profit-sharing  fire  insurance  companies  incorporated  or  unincor- 
porated under  the  laws  of  this  State,  and  carried  on  by  the  mem- 
bers thereof  solely  for  the  protection  of  their  property  and  not  for 
profit;  nor  to  purely  co-operative  inter-insurance  and  reciprocal 
exchange  carried  on  by  the  members  thereof  solely  for  the  protec- 
tion of  their  property  and  not  for  profit.  (Acts  33rd  Leg.,  Chap. 
106,  Sec.  28.) 
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173.  That  Section  29  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  bo  as 
to  hereafter  read  as  follows: 

Section  29.  That  there  shall  be  assessed  and  collected  by  the 
State  of  Texas  an  additional  one  and  one-fourth  (1J)  per  cent  of 
the  gross  fire  insurance  premiums  of  all  fire  insurance  companies 
doing  business  in  this  State,  according  to  the  reports  made  to  the 
Commissioner  of  Insurance  and  Banking  as  required  by  law;  and 
said  taxes  when  collected  shall  be  placed  in  a  separate  fund  with 
the  State  Treasurer  to  be  expended  during  the  current  year  in 
carrying  out  the  provisions  of  this  act;  provided  that  such  ex- 
penditures, including  the  salaries  of  the  members  of  the  commis- 
sion, shall  Dot  exceed  in  the  aggregate  the  sum  of  one  'hundred  and 
thirty  thousand  ($130,000.00)  dollars  per  annum ;  and  should  there 
be  an  unexpended  balance  at  the  end  of  any  year,  the  State  Fire 
Insurance  Commission  shall  reduce  the  assessment  for  the  succeed- 
ing year  so  that  the  amount  produced  and  paid  into  the  State 
Treasury,  together  with  said  unexpended  balance  in  the  Treasury, 
will  not  exceed  the  amount  appropriated  for  the  current  year,  to 
pay  all  necessary  expenses  of  maintaining  the  commission,  which 
funds  shall  be  paid  out  upon  requisition  made  out  and  filed  by  a 
majority  of  the  commission,  when  the  Comptroller  shall  issue  war- 
rants therefor.  (Approved  March  10,  1917.  Takes  effect  90  days 
after  adjournment.) 

Note. —  (1)  The  tax  on  gross  premiums  of  fire  insurance  companies  re- 
quired to  be  collected  for  the  support  of  the  State  Fire  Insurance  Commis- 
sion must  be  levied  and  collected  on  the  premiums  on  fire  insurance  only 
and  cannot  be  levied  on  any  other  class  of  insurance.  (Opinion  of  Attor- 
ney General,  February  25,  1B14.) 

(2)  Insurance  companies  insuring;  automobiles  against  fire  must  pay  the 
tax  for  the  support  of  the  State  Fire  Insurance  Commission.  (Opinion  of 
Attorney  General,  March  14,  1915.) 

If  Any  Part  of  State  Fire  Commission  Act,  Declared  Unconstitutional,  This 
Does  Not  Affect  Any  Other  Part, 

174.  If  any  part  of  this  act  be  for  any  reason  held  unconstitu- 
tional, it  shall  not  affect  any  other  portion  or  part  of  this  act. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  30.) 

Emergency  Clause  to  State  Fire  Commission  Act, 

175.  The  fact  that  there  is  now  no  sufficient  law  in  this  State 
prohibiting  unjust  discrimination  in  the  collection  of  fire  insur- 
ance rates  as  between  citizens  of  this  State;  nor  protecting  citizens 
in  securing  reasonable  rates,  constitutes  an  emergency  and  an  im- 
perative public  necessity,  requiring  that  the  constitutional  rule  re- 
reqniring  bills  to  be  read  on  three  several  days,  be  suspended,  and 
that  this  act  take  effect  and  be  in  force  from  and  after  its  passage, 
and  it  is  so  enacted.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  31.) 
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CHAPTER  VII 

MUTUAL  FIRE,  LIGHTNING,  HAIL  AND  STORM  INSURANCE 
COMPANIES— THEIR   REGULATION,   GOVERN- 
MENT AND  CONTROL 

176.  .The  purposes  for  which  private  corporations  may  be  formed 
are:    Article  1121,  R.  S.,  1911. 

(50)  For  the  organization  of  mutual  lire,  or  storm  or  lightning 
insurance  companies  without  an  authorized  capital;  provided,  that 
the  members  of  said  mutual  fire  insurance  companies  applying  for 
such  charters  shall  be  resident  citizens  of  the  State  of  Texas,  which 
fact  shall  be  proven  by  the  affidavit  of  a  credible  person  accom- 
panying the  articles  of  incorporation  when  filed  with  the  Secretary 
of  State,  and  such  affidavit  shall  state  that  the  person  making  the 
same  is  cognizant  of  the  facts  therein  stated ;  provided  further, 
that  no  permit  to  transact  business  within  this  State  shall  be  granted 
to  any  mutual  fire,  or  storm,  or  lightning  insurance  company  with- 
out an  authorized  capital,  incorporated  under  the  laws  of  any  other 
State.     (Acts  of  1897,  p.  192.) 


177.  An  act  permitting  the  formation  and  incorporation  of  mu- 
tual fire,  lightning,  hail  and  storm  insurance  companies,  for  either 
or  all  of  such  purpose,  and  providing  for  the  regulation,  govern- 
ment and  control  and  permitting  the  admission  of  such  companies, 
created  under  the  laws  of  other  States  or  foreign  governments  to 
do  business  in  this  State,  and  prescribing  fees  to  be  paid  to  the  Com- 
missioner  of  Insurance  and  Banking,  and  prescribing  penalties  for 
the  violation  of  this  act,  and  repealing  Chapter  10,  Title  71  of  -the 
Revised  Statutes  of  the  State  of  Texas,  of  1911,  and  all  other  acts, 
or  laws  or  parts  of  laws,  in  conflict  with  this  act,  or  in  conflict 
with  any  portion  of  this  act ;  exempting  and  excepting  county 
mutuals  and  farmers'  mutuals  now  operating  under  lodge  systems, 
and  printers'  mutuals,  from  the  operation  of  this  act,  and  provid- 
ing that  they  shall  not  be  in  any  way  affected  by  this  act,  except 
that  they  shall  make  annual  reports  to  the  Commissioner  of  Insur- 
ance and  Banking,  and  declaring  an  emergency.  (Acts  33rd  Leg., 
Chap.  29,  Caption.) 

Incorporation  of — "Mutual"  Must  Be  In  Title. 

178.  Any  number  of  persons,  not  less  than  seven,  who  shall  be 
resident  citizens  of  the  State  of  Texas,  may  form  and  incorporate 
a  company  for  the  purpose  of  mutual  insurance  against  loss  or  dam- 
age by  fire,  lightning,  hail  and  storms  and  for  all  or  either  of  such 
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purposes;  provided,  that  every  company  incorporated  under  the 
provisions  of  this  act  shall  embody  the  word  "mutual"  in  its 
title,  which  shall  appear  upon  the  first  page  of  every  policy  and 
renewal  receipt.    (Sec.  1,  Chap.  29,  33rd.  Leg.) 

Application  for  Permit  to  Solicit  Insurance— Filing  Fee. 

179.  "When  any  number  of  persons,  not  less  than  seven,  desire 
to  organize  a  mutual  insurance  company,  as  herein  provided,  they 
shall  make  application  to  the  Commissioner  of  Insurance  and  Bank- 
ing of  the  State  of  Texas  for  permission  to  solicit  insurance  on  the 
mutual  plan.    Such  application  shall  contain : 

(1)  The  name  of  the  company,  and  the  name  selected  shall  not 
be  so  similar  to  that  of  any  other  insurance  company  as  to  be  likely 
to  mislead  the  public. 

(2)  The  locality  of  the  principal  business  office  of  such  com- 
pany. 

(3)  The  kind  of  insurance  business  the  company  proposes  to 
engage  in. 

(4)  The  name  and  plaee  of  residence  of  not  less  than  seven 
persons  making  such  application  for  such  permit. 

(5)  An  affidavit  of  at  least  one  of  said  applicants,  stating  the 
places  of  residence  and  names  of  such  applicants  correctly. 

Upon  receipt  of  such  application,  together  with  a  fee  of  one  dol- 
lar, in  payment  for  filing  sueh  application,  the  Commissioner  of 
Insurance  and  Banking  shall  at  once  file  said  application,  and  issue 
to  said  applicant  a  permit  authorizing  said  applicant  to  solicit  in- 
surance on  the  mutual  plan,  in  accordance  with  the  terms  of  the 
application,  but  not  to  issue  policies  of  insurance.  (Sec.  2,  Chap. 
29,  33rd  Leg.) 

Conditions,  Etc.,  for  Obtaining  Charter,  Fees  and  Taxes. 

180.  No  such  company  shall  be  granted  a  charter,  or  be  author- 
ized to  issue  policies  of  insurance,  until  insurance,  upon  not  less 
than  one  hundred  separate  risks,  the  total  amount  of  which  insur- 
ance shall  be  not  less  than  one  hundred  thousand  dollars,  has  been 
applied  for  and  entered  on  the  books  of  said  company,  and  until 
an  amount  equal  to  not  less  than  fifty  per  cent  of  the  first  premiums 
for  such  insurance  has  been  paid  in  cash  to  such  company,  a  pre- 
mium note  being  taken  for  the  balance,  if  any,  and  such  mutual 
annual  premiums  must  aggregate  not  less  than  twice  the  maximum 
liability  to  be  incurred  on  any  one  risk,  and  no  policy  of  insurance 
shall  be  written  or  liability,  as  an  insurer  be  incurred,  by  said  com- 
pany until  a  statement  subscribed  and  sworn  to  by  the  president 
and  secretary  of  said  company,  stating  that  the  above  provisions 
have  been  complied  with,  has  been  filed  with  the  Commissioner  of 
Insurance  and  Banking  of  the  State  of  Texas,  together  with  the 
certified  copies  of  the  company's  proposed  charter,  and  by-laws. 
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The  charter  or  articles  of  association  of  said  company  shall  be 
signed  and  acknowledged  by  at  least  four  of  the  original  applicants 
for  said  permits,  and  shall  contain : 

(1)  The  name  of  the  company. 

(2)  The  purpose  for  which  it  is  formed. 

(3)  The  place  or  places  where  its  business  is  to  be  transacted, 
and  the  location  of  its  principal  business  office. 

(4)  The  term  for  which  it  is  to  exist. 

(5)  The  number  of  its  directors,  or  trustees,  and  the  names  and 
residences  of  those  who  are  elected  for  the  first  year. 

When  said  applicants  have  complied  with  all  the  above  require- 
ments, and  have  filed  the  necessary  copies  of  their  charter  and  by- 
laws with  the  Commissioner  of  Insurance  and  Banking  of  the  State 
of  Texas,  and  have  paid  the  fees  and  taxes  required  by  the  laws 
of  the  State  of  Texas  to  be  paid  the  Commissioner  of  Insurance  and 
Banking  shall  record  said  Charter,  and  furnish  said  company  with 
a  certified  copy  thereof,  and  shall  issue  to  said  company  a  certificate 
of  authority  showing  it  has  complied  with  the  laws  of  the  State  of 
Texas,  and  authorizing  it  to  do  business  until  the  last  day  of  the 
following  February.     (33rd  Leg.,  Chap.  29,  Sec.  3.) 

Note. —  (1)  The  charter  of  a  mutual  fire  insurance  company  must  be  in 
accord  with  the  statute  prescribing  its  requisites;  must  show  the  number 
of  directors,  and  its  by-laws  on  the  same  subject  must  be  in  accord  with 
the  number  of  directors  specified  in  its  charter.  (Opinion  of  Attorney 
General.  April  2,  1914.)  ' 

(2)  A  mutual  fire  insurance  company,  organized  under  this  statute,  can- 
not amend  its  charter  so  as  to  authorize  it  to  do  any  other  kinds  of  insur- 
ance than  fire,  lightning-,  bail  and  storm  mentioned  in  said  statute,  and 
therefore  cannot  avail  itself  of  the  provisions  of  Chapter  108,  Acts  of  the 
Thirty-third  Legislature  (Section  118  this  Digest)  which  refers  only  to 
capital  stock  companies  and  not  to  mutual  companies.  (Opinion  of  Attor- 
ney General,  August  8,  1914.) 

(3)  A  mutual  fire  insurance  company  must  have  not  less  than  seven  nor 
more  than  thirteen  directors ;  its  charter  should  contain  some  formal  words 
showing  the  purpose  and  intention  of  the  incorporators  to  enter  into  a 
contract.     (Opinion  of  Attorney  General,  May  4,  1915.) 

Biennial  Examination  of  Mutual  Companies — -Charter  Forfeited,  When. 

181.  Every  mutual  fire,  lightning  and  storm  insurance  company 
incorporated  in  this  State  shall  be  under  the  supervision  of  the 
Commissioner  of  .Insurance  and  Banking,, who  shall  make  or  cause 
to  be  made,  an  examination  of  the  affairs  of  each  mutual  insur- 
ance company,  at  the  company's  expense  at  least  once  in  every 
two  years  and  at  such  other  times  as  he  deems  proper,  and  be 
shall  thoroughly  and  carefully  inspect  books,  accounts  and  records 
of  the  company,  and  if  upon  such  inspection  the  affairs  of  such 
company  are  found  to  be  in  a  sound  condition,  and  the  company 
thus  solvent  and  able  to  fulfill  its  obligations,  he  shall  issue  to  the 
company  a  certificate  showing  the  result  of  such  examination.    If 
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upon  examination  he  is  of  opinion  that  the  mutual  insurance  com- 
pany is  insolvent  or  has  exceeded  its  powers  or  has'failed  to  com- 
ply with  any  provisions  of  law  governing  it,  he  may  suspend  the 
company's  permit  and  shall  give  such  company  written  notice  of 
that  objected  to,  and  failing  such  being  remied  (remedied)  within 
thirty  days,  he  shall  report  the  same  to  the  Attorney  General,  who 
shall  at  once  bring  suit  to  forfeit  the  charter  of  such  company. 
(33rd  Leg.,  Chap.  29,  Sec.  4.) 

«""°»l  Statement  ol  Company. 

182.  Every  mutual  insurance  company  transacting  business  in 
the  State  shall,  before  the  month  of  March  in  each  year,  file  in 
the  office  of  the  Commissioner  of  Insurance  a  statement  showing 
the  exact  condition  of  affairs  of  the  company  upon  the  31st  day  of 
December  preceding ;  such  statement  being  in  conformity  with  such 
forms  as  the  insurance  company  may  furnish.     (Id.,  Sec.  5.) 

Who  Are  Members;   JL'heJjr  Right  to  Vote. 

183.  Every  person  to  whom  a  policy  of  insurance  has  been  issued 
by  a  mutual  company  incorporated  in  this  State  shall  be  a  member 
of  such  company  so  long  as  his  policy  remains  in  force  and  shall 
be  entitled  to  one  vote  at  the  meetings  of  the  members  of  such  com- 
panies, and  shall  further  be  entitled  to  his  equitable  share  of  all 
benefits  derived  from  being  a  member  of  such  company.  (Id., 
Sec.  6.) 


184.  The  by-laws  of  every  company  organized  under  this  act 
shall  provide  that  every  member,  in  addition  to  his  annual  premium 
paid  in  cash,  or  in  cash  and  premium  notes,  shall  be  liable  for  a 
sum  equal  to  another  annual  premium ;  or  it  may  provide  a  sum  equal 
to  three  or  five  annual  premiums.  Such  additional  liability  being 
assessable  at  the  discretion  of  the  Insurance  Commissioner  or  the 
company's  board  of  directors,  for  the  member's  proportionate  share 
of  losses  and' expenses  should  the  company's  fund  become  impaired. 
(Id.,  Sec.  7.) 


185.  The  by-laws  of  such  companies  shall  specifically  provide  for 
the  rules  and  regulations  of  the  government,  providing  for  the  col- 
lection of  adequate  premiums  or  assessments,  either  all  in  eash  or 
part  cash  and  part  by  note,  such  premiums  being  based  upon  the 
greater  or  less  risk  attached  to  the  property  insured,  and  they  shall 
state  clearly  and  plainly  the  extent  of  each  member's  liability  to 
other  members,  shall  provide  for  the  accumulation  of  a  surplus 
fond  to  which  shall  be  added  not  less  than  ten  per  cent  of  the  an< 
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nual  saving,  being  made  by  the  company,  shall  require  (provide) 
for  the  bonding  of  the  company's  officers  and  shall  name  such 
other  provisions  and  safeguards  as  may  be  deemed  proper  and  not 
contrary  to  the  laws  of  the  State,  and  a  notice  in  heavy  type  shall 
be  printed  on  all  policies  calling  to  the  attention  of  the  insured  that 
the  by-laws  are  a  part  of  his  contract  with  the  company.  (Id.," 
Sec.  8.) 

Note. — (1)  The  by-laws  of  a  mutual  fire  insurance  company,  authoriz- 
ing' an  additional  assessment  upon  the  policyholders,  cannot  limit  such 
assessment  to  the  payment  of  losses,  but  must  permit  it  to  be  used  for 
expenses  as  well.  Under  such  by-laws  an  executive  committee  must  be 
composed  of  members  of  the  board  of  directors,  but  such  committee  cannot 
be  substituted  for  or  take  the  place  of  the  board,  and  the  duties  of  the 
committee  must  be  limited  and  prescribed  by  the  by-law.  The  board  of 
directors  cannot  amend  the  by-laws  after  their  adoption  by  the  policy- 
holders, but  all  such  amendments  must  be  made  under  authority  of  the 
policyholders  or  members  of  the  corporation.  Such  by-laws  filed  with  the 
charter  of  the  company  should  be  certified  to.  (Opinion  of  Attorney  Gen- 
eral, June  27,  1913.) 

(2)  The  executive  committee  of  a  mutual  fire  insurance  company,  pro- 
vided for  in  the  by-laws  of  the  company,  must  be  members  of  the  com- 
pany and  of  the  Board  of  Directors.  The  duties  of  such  committee  should 
be  denied,  but  they  cannot  be  made  to  embrace  the  general  management 
of  the  company.  Such  general  management  must  be  by  and  through  the 
Board  of  Directors.      (Opinion   of  Attorney  General,  July  9,   1913.) 

(3)  The  Board  of  Directors  of  a  mutual  fire  insurance  company  cannot 
lawfully  transfer  all  their  powers  to  an  executive  committee,  and  the  by- 
laws of  the  company  should  not  attempt  to  do  so.  The  powers  and  duties 
of  the  executive  committee  should  be  limited  and  clearly  defined  in  the 
by-laws,  and  in  such  a  way  as  to  leave  the  actual  management  of  the  com- 
pany in  the  hands  of  the  directors  and  not  with  the  committee.  The  by- 
laws can  be  amended  only  by  members  of  the  company  and  cannot  be  law- 
fully amended  by  the  directors  only.  (Opinion  of  Attorney  General,  Sep- 
tember 19.  1913.) 

(4)  The  by-laws  of  a  mutual  fire  insurance  company  having  reference 
to  the  number  of  its  directors  must  be  in  accord  with  its  charter.  A  by- 
law, providing  for  the  levying  of  assessments,  should  follow  the  require- 
ments of  the  statute,  and  should  not  conflict  with  it  nor  contain  pro- 
visions not  authorized  by  it.  It  is  contrary  to  the  statute  and  unlawful 
for  such  by-laws  to  provide  for  the  creation  of  a  reserve  fund  as  capital 
of  a  mutual  company  which  shall  belong  to  the  company  and  not  be  sub- 
ject to  distribution  or  division  among-  the  policyholders,  and  prohibiting 
persons  who  have  ceased  to  be  policyholders  from  having  an  interest  in 
such  reserve  fund.  It  is  also  unlawful  for  them  to  provide  that  at  the 
dissolution  of  the  company  such  reserve  fund  shall  be  divided  among  those 
who  may  be  policyholders  at  the  time  of  the  dissolution.  Such  by-laws 
must  clearly  provide  for  the  collection  of  adequate  premiums  and  assess- 
ments based  upon  the  greater  or  less  risk  of  the  property  insured.  By- 
laws cannot  be  amended  by  the  directors  or  officers,  but  by  the  stock- 
holders who  in  a  mutual  company  are  its  policyholders.  (Opinion  of  At- 
torney General,  April  3,  1914.) 

(5)  By-laws  of  a  mutual  fire  insurance  company  attempting  to  pro- 
vide that  officers  of  the  company  shall  hold  office  for  five  years  should 
not  be  approved,  because  contrary  to  the  law  which  requires  that  the 
directors  of  a  corporation  shall  be  elected  annually  and  shall  then  elect  the 
officers  from  their"  own  membership.     Nor  should  by-laws  of  such  compt 
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be  approved  if  they  provide  that  the  secretary  shall  receive  for  his  ser- 
vices and  all  other  expenses  of  the  company  35  per  cent  of  the  premiums ; 
nor  if  they  attempt  to  exempt  the  officers  and  directors  from  liability  for 
the  obligations  of  the  company ;  nor  if  they  attempt  to  limit  the  place 
where  suits  may  be  brought  against  the  company  to  a  single  county ;  nor 
if  they  provide  that  the  policyholders  shall  participate  in  the  profits  and 
louses  of  the  company ;  nor  if  they  attempt  to  give  the  officers  of  the 
company  power  to  make  rates  on  risks.  A  by-law  of  such  a  company  which 
provides  that  no  dividend  shall  be  declared  until  its  surplus  amounts  to 
£100,000  and  that  10  per  cent  of  the  annual  savings  shall  be  added  to  the 
surplus,  should  be  in  such  language  as  to  make  the  meaning  clear.  (Opin- 
ion of  Attorney  General,  May  27,  1914.) 

(6)  The  by-laws  of  a  mutual  fire  insurance  company  must  be  in  har- 
mony with  its  charter.  An  article  stating  the  name  of  the  company,  vest- 
ing the  management  in  the  Board  of  Directors  and  locating  the  principal 
office,  are  not  necessary  in  the  by-laws ;  their  presence  there  is  merely 
superfluous,  not  illegal.  The  term  of  office  of  the  officers  should  be  fixed 
by  the  by-laws.  The  by-laws  as  an  original  proposition  are  to  be  adopted 
by  the  Board  of  Directors,  but  after  their  adoption  they  cannot  be  changed 
except  by  vote  of  the  policyholders  or  members,  and  a  provision  to  the 
effect  that  the  directors  shall  have  authority  to  amend  the  by-laws  is  con- 
trary to  the  statutes  of  this  State.  An  article  of  the  by-laws  of  such  a 
company  limiting  the  purpose  for  which  an  additional  premium  or  assess- 
ment may  be  collected  for  payment  of  loss  is  contrary  to  the  statute. 
When  assessed  by  legal  authority  such  additional  collection  must  be  made 
not  only  for  payment  of  loss  but  for  expense  as  well.  By-laws  limiting 
the  maximum  liability  to  be  assumed  on  any  one  fire  to  $1000  should  not 
be  approved.  By-laws  of  such  a  company  should  state  the  date  .of  the 
annual  meeting  of  the  members,  provide  for  the  collection  of  premiums 
either  in  cash  or  part  cash,  such  premiums  to  be  based  upon  the  greater 
or  less  risk  attached  to  the  property  insured ;  should  state  clearly  the 
extent  of  each  members  liability  to  other  members,  provide  for  the  ac- 
cumulation of  a  surplus  fund  to  which  must  be  added  not  less  than  10 
per  cent  of  the  annual  savings  of  the  company,  and  for  the  bonding  the 
officers  charged  with  handling  the  company's  funds.  (Opinion  of  Attorney 
General,  May  4,  1915.) 

Investment  of  Funds. 

186.  Funds  of  mutual  companies  may  be  invested  in  United 
States  bonds,  Texas  State  bonds,  county  or  city  bonds  of  the  State 
of  Texas,  provided  that  such  bonds  are  issued  by  authority  of  law, 
and  that  interest  upon  them  has  never  been  defaulted,  or  in  first 
mortgages  on  improved  real  estate  within  the  State  where  the 
first  mortgage  does  not  exceed  fifty  per  cent  of  the  value  of  the 
land  and  improvements  thereon.    {Id.,  Sec.  9.) 

>  35   Per  Cent  of  Animal  Premiums— 

187.  The  expenses  of  all  companies  incorporated  under  this  act 
must  not  exceed  an  amount  equal  to  thirty-five  per  cent  of  the 
annual  premiums,  and  a  statement  must  be  made  annually  to  the 
Commissioner  of  Insurance  and  Banking  by  the  president  or  secre- 
tary of  the  company  that  they  are  being  so  limited.     (Id.,  Sec.  10.) 

Note. — The  annual  premiums  mentioned  in  above  section  refer  to  gross 
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annual  premiums  and  not  to  net  premiums.  (Opinion  of  Attorney  General, 
May  4,  1915.) 


188.  In  determining  the  solvency  of  any  mutual  company,  or- 
ganized for  any  purpose  mentioned  in  this  act,  and  in  determining 
the  profit  or  saving  to  be  distributed  among  members  forty  per 
cent  of  the  actual  cash  premiums  paid  on  policies  in  force  for  one 
year,  and  a  pro  rata  of  all  premiums  received  on  risks  that  have 
more  than  one  year  to  run  shall  be  deemed  to  be  a  sufficient  reserve 
under  the  said  policies,  and  no  dividends  to  members  shall  be  paid 
out  of  this  reserve.     (Id.,  Sec.  11.) 

Special  Examination  of  Company,  When  Necessary. 

189.  If  any  time  the  admitted  assets  of  any  mutual  company, 
operating  under  this  act,  shall  come  to  be  less  than  the  largest 
single  risk  for  which  the  company  is  liable,  then  the  president  and 
the  secretary  of  the  company  shall  at  once  notify  the  Commissioner 
of  Insurance  and  Banking,  and  he  may  make  an  examination  into 
the  company's  affairs  if  he  deems  it  best.    (Id.,  Sec.  12.) 

When  to  Suspend  or  Revoke  License— Forfeit  of  Charter. 

190.  If  upon  the  examination  of  the  company's  affairs,  as  re- 
quired in  Section  12,  it  appear  that  the  largest  single  risk  for  which 
the  company  is  liable  exceeds  the  admitted  assets  of  the  company, 
the  Commissioner  of  Insurance  and  Banking  shall  immediately  sus- 
pend or  revoke  the  license  of  the  company  until  the  assets  of  the 
company  are  increased  by  assessment  or  otherwise,  sufficiently  to 
meet  the  requirements. 

The  company  shall  have  thirty  days  within  which  to  meet  this 
requirement,  and  if  within  that  time  it  fails  to  do  so  the  Commis- 
sioner of  Insurance  and  Banking  shall  refer  the  matter  to  the 
Attorney  General  of  the  State  of  Texas,  with  instructions  to  in- 
stitute proper  legal  proceedings  to  forfeit  the  charter  of  said  com- 
pany.    (Id.,  Sec.  13.)     - 

Penalty  for  Failure  to  Report  or  Make  False  Statement. 

191.  Failure  to  report  the  company's  condition  as  required  in 
Section  12  of  this  act  shall  be  considered  a  misdemeanor,  punish- 
able by  a  fine  of  not  less  than  one  hundred  dollars,  nor  more  than 
five  hundred  dollars  for  such  offense. 

The  intentional  submitting  of  a  false  statement,  or  the  intentional 
misappropriation  of  the  funds  of  mutual  companies,  shall  be  con- 
sidered a  felony,  punishable  by  confinement  in  the  penitentiary  for 
a  term  of  years  not  less  than  five,  nor  more  than  ten  years  for 
such  offense.     (Id.,  Sec.  14.) 
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Uw  'Governing  Stock  Fire  Insurance   Companies   Applicable  to  Mutual. 


192.  Every  mutual  company  organized  for  any  purpose  men- 
tioned in  this  act  shall  be  amenable  to,  and  subject  to  the  provisions 
of  all  laws  of  this  State  governing  stock  fire  insurance  companies, 
in  so  far  as  they  are  applicable  to  mutual  companies,  and  not  in 
conflict  with  the  provisions  of  this  act,     (Id.,  Sec.  15.) 

license  or  Permit  Suspended,  When — Penalty  for  Violation  of  Failure  to 
Comply  With  Provisions  of  This  Act. 

193.  Any  mutual  company  that  shall  wilfully  violate,  or  fail  to 
comply  with  the  provisions  of  this  act,  shall  be  subject  to,  and 
liable  to  pay  a  penalty  of  not  less  than  five  dollars,  nor  more  than 
one  hundred  dollars  for  each  violation  thereof,  and  such  penalty 
may  be  collected  and  recovered  in  an  action  brought  in  the  name 
of  the  State  of  Texas  in  any  court  having  jurisdiction  thereof;  and 
for  any  violation  or  failure  to  comply  with  any  of  the  provisions  of 
this  act  the  Commissioner  of  Insurance  and  Banking  may  suspend 
a  company's  permit,  or  license,  and  while  suspended  such  company 
shall  be  prohibited  from  writing  or  renewing  any  insurance  poli- 
cies.    (Id.,  Sec.  16.) 

Foreign  Mutual  Companies  Host  Have. 

194.  Mutual  companies  incorporated  under  the  laws  of  any 
other  State,  or  foreign  government,  for  any,  or  all  of  the  purposes, 
specified  in  the  first  section  of  this  act,  and  duly  licensed  to  trans- 
act business  in  such  other  States  or  government,  and  that  have  not 
less  than  one  hundred  thousand  dollars  assets  in  excess  of  liabili- 
ties, shall  when  they  have  complied  with  the  requirements  and  re- 
strictions of  this  act,  as  far  as  applicable  to  them,  be  admitted  to 
do  business  in  this  State,  and  the  Commissioner  of  Insurance  and 
Banking  shall  issue  to  any  such' company  so  complying  a  permit 
authorizing  such  company  to  do  business  in  this  State  until  the  last 
day  of  the  following  February.     (Id.,  Sec.  17.) 

Filing  Fees  and  Taxes. 

195.  Every  mutual  company  operating  under  this  act  shall  pay 
to  the  Commissioner  of  Insurance  and  Banking  of  the  State  of 
Texas,  for  obtaining  a  charter,  a  fee  of  twenty  dollars,  and  for 
each  license  granted  or  renewal  thereof,  a  fee  of  one  dollar,  and  for 
filing  each  annual  statement,  a  fee  of  ten  dollars  annually  on  the 
31st  day  of  each  December,  and  when  the  Insurance  Commissioner 
has  certified  to  the  Treasurer  of  the  State  of  Texas,  the  correct 
amount  to  be  paid,  every  mutual  company  operating  under  this 
act  shall  pay  to  the  Treasurer  of  the  State  of  Texas  one-half  of 
one  per  cent  of  all  the  net  premiums,  or  assessments,  received  by  it 
during  the  year,  and  no  other  tax  shall  be  required  of  such  mutual 
company  or  companies,  their  officers  and  agents,  except  such  fees 
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as  shall  be  paid  to  the  Commissioner  of  Insurance  as  required  by 
law.    (Id.,  Sec.  18.) 

Withdrawal  of  Securities  on  Depositing  With  State  Treasurer  in  Accord- 
ance With  Repealed  Law,  R.  B.,  Art.  4909,  When. 

196.  Any  mutual  lire,  lightning  and  storm  insurance  company 
which  has  deposited  securities  with  the  State  Treasurer  of  the 
State  of  Texas,  in  accordance  with  Chapter  10,  Title  71,  of  the  Re- 
vised Statutes  of  Texas  of  1911,  repealed  in  Section  20  of  this  act, 
may  withdraw  from  such  depository  any  securities  so  deposited 
upon  filing  with  the  Commissioner  of  Insurance  and  Banking  of  the 
State  of  Texas  as  declaration  of  its  intentions  to  comply  with  the 
provisions  of  this  act,  and  upon  the  execution  and  delivery  to  the 
State  Treasurer  of  the  State  of  Texas  of  a  proper  receipt  for  such 
securities,  which  receipt  shall  release  the  State  Treasurer  from  all 
further  liabilities  on  account  of  such  deposit,  or  the  withdrawal 
thereof.     {Id.,  Sec.  19.) 

Repeal  ol  Chapter  X,  Title  71,  R.  S„  1911. 

197.  Chapter  10,  Title  71  of  the  Revised  Statutes  of  the  State 
of  Texas  of  1911  and  all  other  acts  or  laws,  or  parts  of  laws  in 
conflict  with  this  act,  or  in  conflict  with  any  portion  of  this  act 
are  hereby  repealed,  but  nothing  in  this  act  shall  be  deemed  to 
apply  in  any  way  to  the  present  law  governing  county  mutual  in- 
surance, or  farmers'  mutuals,  now  operating  under  lodge  systems, 
or  printers'  mutuals,  and  such  companies  and  associations  shall  not 
be  subject  to  the  provisions  of  this  act,  except  that  they  shall  make 
annual  reports  to  the  Commissioner  of  Insurance  and  Banking  of 
the  State  of  Texas.     (Id.,  Sec.  20.) 

Emergency  Clause. 

198.  The  fact  that  there  is  now  no  adequate  law  in  the  statutes 
of  this  State,  regulating  or  permitting  the  organization  of  mutual 
fire,  lightning,  hail  and  storm  insurance  companies,  or  the  ad- 
mission of  such  companies  from  other  States  and  governments  to 
do  business  in  this  State,  creates  an  imperative  public  necessity 
that  the  constitutional  rule  requiring  bills  to  be  read  on  three  sev- 
eral days  be  suspended,  and  the  same  is  hereby  suspended,  and 
that  this  act  take  effect  and  be  in  force  from  and  after  its  passage, 
and  it  is  so  enacted.     (Id.,  Sec.  21.) 
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CHAPTER  VTII 

MUTUAL  HAIL  INSURANCE  COMPANIES 


199.  An  act  authorizing  the  incorporation  of  mutual  hail  insur- 
ance companies,  regulating  the  business  of  such  companies,  pro- 
viding for  the  investment  of  reserve  funds,  requiring  annual  re- 
ports and  fixing  the  fees  to  be  paid  by  sueh  companies,  and  declar- 
ing an  emergency.     (Acts  33rd  Leg.,  Chap.  22,  Caption.) 


200.  Private  corporations  may  be  created  without  a  capital 
stock  within  this  State  by  the  voluntary  association  of  seven  or 
more  persons,  resident  citizens  of  this  State,  who  collectively  own 
not  less  than  one  thousand  acres  of  growing  crops  of  all  kinds  for 
the  purpose  of  mutual  insurance  against  loss  or  damage  by  hail ; 
provided,  that  every  company  incorporated  under  the  provisions  of 
this  act  shall  embody  the  word  "mutual"  in  its  title.  (Acts  33rd 
Leg.,  Chap.  22,  Sec.  1.) 

Must  Obtain  Permit  to  Solicit,  Stating  Name  and  Place  of  Company,  Pur- 
pose of  Organization— Amount  of  First  Assessment  to  Be  Levied  on 
Rink. 

201.  When  any  number  of  persons  not  less  than  seven  desire  to 
organize  a  mutual  hail  insurance  company,  as  "herein  provided,  they 
shall  make  application  to  the  Commissioner  of  Insurance  and  Bank- 
ing for  permission  to  solicit  business  under  the  mutual  plan,  stat- 
ing the  principal  place  of  business,  and  name  of  the  company ;  that 
said  company  is  to  be  organized  for  the  insurance  of  growing  crops 
against  loss  or  damages  by  hail.  Upon  receipt  of  said  application 
the  Commissioner  of  Insurance  and  Banking  shall  issue  said  ap- 
plicants a  permit  to  solicit  insurance  against  loss  or  damage  by 
hail  on  the  mutual  plan  in  accordance  with  the  terms  of  the  ap- 
plication, but  not  to  issue  policies  of  insurance.  Said  mutual  com- 
pany shall  take  from  each  applicant  an  obligation  specifying  the 
property  to  be  insured  and  the  amount  to  be  paid,  as  the  first  assess- 
ment evidenced  by  a  promissory  note  for  such  sum  and  payable 
on  or  before  the  31st  day  of  the  succeeding  December  and  upon 
the  State  of  Texas  granting  to  said  mutual  insurance  company  a 
charter  authorizing  it  to  do  business  in  this  State.     (Id.,  Sec.  2.) 

Conditions,  Etc,  for  Obtaining  Charter;  Fees. 

202.  When  applications  have  been  secured  for  insurance  with 
such  company  from  at  least  two  hundred  applicants,  residing  in 
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not  leas  than  twenty-five  different  counties  in  this  State,  the  first 
assessment  or  premium  on  which  applications  shall  amount  to  at 
least  ten  thousand  dollars  for  which  notes  of  solvent  parties  founded 
on  actual  bona  fide  applications  for  insurance  payable  upon  the 
granting  a  charter  by  the  State  to  said  mutual  hail  insurance  com- 
pany, which  premium  notes  shall  be  a  lien  on  the  crop  insured  or 
otherwise  secured  and  which  notes  and  applications  shall  be  sub- 
mitted to  the  Commissioner  of  Insurance  and  Banking,  and  when 
he  finds  the  applications  and  notes  to  be  genuine  and.  secured  by 
lien  on  growing  crops  or  otherwise  secured,  he  shall  upon  the 
payment  of  a  fee  of  twenty-five  dollars  certify  the  fact  that  he  has 
examined  and  approved  said  applications  and  notes  to  the  Secretary 
of  State,  who  shall  upon  an  application  of  said  persons  to  which 
application  shall  be  attached  the  said  certificate  of  the  Commis- 
sioner of  Insurance  and  Banking  permit  said  company  to  incor- 
porate and  issue  to  it  a  charter.  A  certified  copy  of  the  charter 
shall  thereupon  be  filed  with  the  Commissioner  of  Insurance  and 
Banking  who  upon  the  payment  of  the  fees  required  by  law  shall 
issue  to  said  mutual  hail  insurance  company  a  license  to  solicit 
and  transact  business  and  issue  policies  against  loss  or  damage  by 
hail.  Eve,ry  person  making  application  for  insurance  in  such  com- 
pany prior  to  the  granting  of  a  charter  to  such  company  and  sign- 
ing a  non-negotiable  promissory  note  shall  be  liable  upon  the 
note  upon  the  granting  of  a  charter  by  the  State,  and,  if  payment 
is  refused,  suit  may  be  brought  on  same  in  any  court  in  this  State 
having'  jurisdiction  of  the  amount  at  the  principal  office  of  said 
insurance  company.    (Id.,  Sec.  3.) 

Application  for  Charter — What  It  Shall  Show. 

203.  The  application  for  a  charter  shall  state  the  name  of  the 
corporation,  the  purpose  for  which  it  is  formed,  the  place  of  its 
principal  office,  the  term  for  which  it  is  to  exist,  the  number, 
name  and  residence  of  its  directors  for  the  first  year,  and  shall  be 
subscribed  and  acknowledged  by  seven  or  more  of  the  applicants. 
(Id.,  Sec.  4.) 

Organization  and  Qualifications  of  Officers  and  Directors. 

204.  Upon  the  issuance  of  a  charter  by  the  Secretary  of  State 
to  such  mutual  hail  insurance  company  the  persons  making  appli- 
cation for  such  charter  shall  constitute  a  board  of  directors  for 
the  first  year,  which  board  of  directors  shall  consist  of  not  less  than 
seven  persons,  all  of  whom  shall  be  residents  of  this  State.  The 
officers  of  such  company  shall  be  such  as  may  be  provided  by  the 
by-laws,  and  the  treasurer  or  the  secretary  and  treasurer,  if  such 
offices  should  be  combined  in  one,  shall  execute  a  bond  in  the  sunt 
of  ten  thousand  dollars  payable  to  the  Commissioner  of  Insurance 
and  Banking  and  his  successors  in-  office,  conditioned  for  the  faith- 
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ful  performance  of  his  duties,  and  that  he  will  account  for  all 
moneys,  notes  or  other  assets  that  may  come  into  his  hands,  said 
bond  shall  be  signed  by  two  or  more  good  and  solvent  sureties  or 
be  executed  by  a  guaranty  company  authorized  to  do  business  in 
this  State,  and  shall  be  approved  by  the  -Commissioner  of  Insur- 
ance and  Bunking.     (Id.,  Sec.  5.) 

What  Policy  Shall  Contain— Bigger  Lobms  Than  the  Sum  of  All  Premiums 
Shall  Be  Paid  By  Proportionate  Shares. 

205.  Mutual  hail  insurance  companies  organized  under  the  pro- 
visions of  this  act  may  issue  policies  on  growing  crops  of  alt  kinds 
against  loss  or  damage  by  hail  only.  Any  person  desiring  insurance 
in  such  company  shall  make  application  on  blanks  furnished  by 
the  company  and  shall  pay  the  full  amount  of  the  premium  in  cash 
or  secured  notes.  Provided,  that  no  contract  shall  be  made  pro- 
viding for  payment  of  any  obligation  by  the  insured  or  for  suit  on 
any  such  obligation  of  the  insured,  except  those  given  by  the  char- 
ter members  referred  to  in  Section  3  of  this  act,  in  any  county  other 
than  the  county  in  which  the  insured  has  his  domicile.  In  case  the 
whole  amount  of  the  premium  collected  by  such  company  for  any 
one  year  shall  be  insufficient  to  pay  all  losses  occurring  during  said 
year,  after  paying  the  necessary  expenses  for  said  year,  the  persons 
insured  by  such  company  shall  receive  their  proportionate  share  of 
the  sums  realized  from  said  premiums  after  deducting  the  expenses 
therefrom,  in  full  satisfaction  of  their  losses,  and  no  member  shall 
be  liable  to  the  company  or  to  any  other  person  for  more  than  the 
premium  which  shall  be  paid  by  him  or  secured  to  be  paid  by  him 
in  making  his  application  for  insurance.     (Id.,  Sec.  6.) 


206.  All  companies  incorporated  under  this  aet  shall  set  aside 
sixty  per  cent  of  all  premiums  collected  as  a  policyholders'  fund 
for  the  payment  of  losses,  which  fund  shall  be  used  for  no  other 
purpose,  and  the  remainder  of  the  gross  premiums  collected  shall 
be  used,  if  needed,  for  paying  the  expenses  of  said  company,  and 
if  not  needed  for  such  purpose,  such  remainder  not  so  used  shall 
be  added  to  the  policyholders'  fund  at  the  end  of  the  current  year, 
and  if,  at  the  end  of  such  current  year,  the  total  of  said  policy- 
holders' fund  has  not  been  appropriated  or  necessary  in  the  pay- 
ment of  losses  to  policyholders,  then  such  amount  of  said  fund  so 
remaining  may  be  invested  in  first  mortgage  notes  on  lands  in  this 
State,  said  investment  not  exceeding  fifty  per  cent  of  the  value  of 
said  lands,  or  in  bonds  of  thiB  State,  or  in  county,  city,  town  or 
school  district  bonds  of  this  State;  provided,  said  bonds  have  been 
approved  by  the  Attorney  General,  which  funds  or  securities  shall 
be  deposited  in  trust  for  said  policyholders  with  any  bank  approved 
by  the  Commissioner  of  Insurance  and  Banking  as  a  reserve  fund, 
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which  fund  may  be  used  for  the  payment  of  policyholders,  if  neces- 
sary, in  case  of  excessive  and  unprecedented  losses,  and  such  com- 
pany may  collect  and  receive  the  interest  and  dividends  thereon  to 
be  used  in  defraying  the  expenses  and  paying  the  losses  of  said 
company.     (Id.,  Sec.  7.) 

Note. — -The  company  has  the  right  to  sell  real  estate  paper  in  which  its 
surplus  is  invested  to  pay  policyholders  when  necessary  account  of  un- 
precedented losses.  Commissioner  may  require  losses  to  be  paid  out  of 
this  fund  to  be  submitted  to  him  for  approval  before  payment.  Commis- 
sioner is  authorized  to  designate  depository  for  the  funds  and  securities 
of  the  company.      (Opinion  of  Attorney  General,  October  18,  1915.) 

Rates  to  Be  Determined  and  Fixed. 

207.  The  board  of  directors  of  such  company  shall  have  the  au- 
thority to  fix  the  rates  to  be  charged  for  such  insurance,  and  may 
fix  at  their  discretion  different  rates  for  different  sections  of  the 
State  based  upon  the  frequency  of  hail  storms  in  such  sections. 
(Id.,  Sec  8.) 

Annual  Statement  of  Companies. 

208.  Every  such  corporation  shall,  on  or  before  January  1st,  or 
within  thirty  days  thereafter,  each  year  make  and  file  with  the  Com- 
missioner of  Insurance  and  Banking  a  report  upon  blank  forms  to 
be  furnished  by  such  commissioner,  which  report  shall  be  verified 
by  the  oath  of  the  secretary  of  such  corporation,  and  shall  show 
the  number  of  policies  issued  for  the  preceding  year,  the  number 
and  amount  of  losses  paid,  the  gross  amount  received  from  pre- 
miums, the  amount  of  expenses  paid,  and  the  amount  set  aside  or 
invested  during  the  year  as  a  reserve  fund,  if  any,  and  the  books, 
records  and  documents  of  such  corporation  shall  be  subject  to  the 
inspection  and  examination  of  the  Attorney  General  or  the  Com- 
missioner of  Insurance  and  Banking.     (Id.,  Sec.  9.) 

Filing  Fees. 

209.  The  following  fees  shall  be  paid  by  companies  organized 
under  this  law :  In  addition  to  the  application  fee,  charter  fee,  to 
the  Secretary  of  State  wheu  charter  is  issued  $25.00,  annual  fran- 
chise tax  of  $50.00,  and  to  the  Commissioner  of  Insurance  and  Bank- 
ing for  filing  annual  statement,  $5.00,  certificate  of  authority  to 
corporation,  $1.00,  and  no  other  fees  shall  be  paid  by  said  com- 
panies.    (Id.,  Sec.  10.) 

Emergency  Clause. 

210.  The  fact  that  there  is  great  destruction  of  growing  crops 
in  this  State  by  hail,  and  that  there  is  no  law  under  which  mutual 
companies  for  the  insurance  against  hail  may  be  organized,  cre- 
ates a  public  necessity  and  an  emergency  which  requires  the  con- 
stitutional rule  that  bills  be  read  on  three  several  days  be  and  the 
same  is  hereby  suspended,  and  that  this  law  shall  take  effect  on  and 
after  its  passage,  and  it  is  so  enacted.     (Id.,  Sec.  11.) 
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CHAPTER  IX 

RECIPROCAL  OR  INTER-INSURANCE— INDEMNITY  CON- 
TRACTS—AUTHORIZING AND  REGULATING 

Caption  to  Act  Regulating  Certain  Indemnity  Contracts. 

211.  An  act  authorizing  and  regulating  certain  classes  of  indem- 
nity contracts,  empowering  corporations  to  make  such  contracts, 
and  fixing  certain  fees  and  the  penalty  for  violation  thereof.  (Acts 
34th  Leg.,  Chap.  156,  Caption.) 

Note. — Act  is  unconstitutional.  Provisions  construed.  (Opinion  of  At* 
torney  General,  April  8,  1915.) 

Declaring  Who  May  Exchange  Reciprocal  or  Inter-Insurance  Indemnity 
Contracts— Life  Insurance  Excepted. 

212.  Individuals,  partnerships  and  corporations  of  this  State 
hereby  designated  subscribers  are  hereby  authorized  to  exchange 
reciprocal  or  inter-insuranee  contracts  with  each  other,  or  with  in- 
dividuals, partnerships  and  corporations  of  other  States  and  coun- 
tries, providing  indemnity  among  themselves  from  any  loss  which 
may  be  insured  against  under  other  provisions  of  the  laws,  except- 
ing life  insurance.     (Acts  34th  Leg.,  Chap.  156,  Sec.  1.) 


213.  That  such  contracts  may  be  executed  by  a  duly  appointed 
attorney  in  fact  authorized  and  acting  for  such  subscribers.  The 
office  or  offices  of  such  attorney  may  be  maintained  at  such  place 
or  places  as  may  be  designated  by  the  subscribers  in  the  power  of 
attorney.     (Acts  34th  Leg.,  Chap.  156,  Sec.  2.) 

Requisites  of  Declaration  to  Be  Filed  By  Attorney. 

214.  That  such  subscribers,  so  contracting  among  themselves, 
shall,  through  their  attorney,  file  with  the  Insurance  Commissioner 
of  this  State  a  declaration  verified  by  the  oath  of  such  attorney  set- 
ting forth : 

(a)  The  name  or  the  title  of  the  office  at  which  such  subscribers 
propose  to  exchange  such  indemnity  contracts.  Said  name  or  title 
shall  not  be  so  similar  to  any  other  name  or  title  previously  adopted 
by  a  similar  organization,  or  by  any  insurance  corporation  br 
association,  as  in  the  opinion  of  the  Insurance  Commissioner  is  cal- 
culated to  result. in  confusion  or  deception.  The  office  or  offices 
through  which  such  indemnity  contracts  shall  be  exchanged  shall 
be  classified  as  reciprocal  or  inter-insuranee  exchanges. 


exchanged. 
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(c)  A  copy  of  the  form  of  policy,  contract  or  agreement  under 
or  by  which  such  insurance  is  to  be  effected  or  exchanged. 

(d)  A  copy  of  the  form  of  power  of  attorney  or  authority  of 
sueh  attorney  under  which  such  insurance  is  to  be  effected  or  ex- 
changed. 

(e)  The  location  of  the  office  or  offices  from  which  such  con- 
tracts or  agreements  are  to  be  issued. 

(f)  That  applications  have  been  made  for  indemnity  upon  at 
least  seventy-five  separate  risks,  aggregating  not  less  than  one-half 
million  dollars  as  represented  by  executed  contracts  or  bona  fide 
applications  to  become  concurrently  effective,  or  in  case  of  liability 
or  compensation  insurance,  covering  a  total  payroll  of  not  less  than 
two  thousand  employes. 

(g)  That  there  is  on  deposit  with  some  State  or  national  bank 
as  a  depository  for  the  payment  of  losses  not  less  than  the  sum  of 
ten  thousand  dollars.     (Acts  34th  Leg.,  Chap.  156,  Sec.  3.) 

r  as  Attorney  for  Service— 

215.  That  concurrently  with  the  filing  of  the  declaration  pro- 
vided for  by  the  terms  of  Section  3,  hereof,  the  attorney  shall  file 
with  the  Insurance  Commissioner  an  instrument  in  writing,  executed 
by  him  for  said  subscribers,  conditioned  that,  upon  the  issuance  of 
certificates  of  authority  provided  for  in  Section  10  hereof,  service 
of  process  may  be  had  upon  the  Insurance  Commissioner  in  all 
suits  in  this  State  arising  out  of  such  policies,  contracts  or  agree- 
ments, which  service  shall  be  valid  and  binding  upon  all  subscrib- 
ers exchanging  at  any  time  reciprocal  or  inter-insurance  contracts 
through  such  attorney.  Three  copies  of  such  process  shall  be 
served,  and  the  Insurance  Commissioner  shall  file  one  copy,  for- 
ward one  copy  to  said  attorney,  and  return  one  copy  with  his  ad- 
mission of  service.     (Acts  31th  Leg.,  Chap.  156,  Sec.  4.) 

Attorney  Shall  File  Statement  Under  Oath  Showing  Maximum  Indemnity 
Upon  Any  Single  Risk — Also  as  to  Single  Bisk  of  Any  Subscribe* 
Shall  Not  Be  Greater  Than  10  Per  Cent  of  His  Net  Worth. 

216.  That  there  shall  be  filed  with  the  Insurance  Commissioner 
of  this  State  by  such  attorney  a  statement  under  the  oath  of  such 
attorney  showing  the  maximum  amount  of  indemnity  upon  any 
single  risk,  and  such  attorney  shall,  whenever  and  as  often  as  the 
same  shall  be  required,  file  with  the  Insurance  Commissioner  a 
statement  verified  by  his  oath  to  the  effect  that  he  has  examined 
the  commercial  rating  of  such  subscribers  as  shown  by  the  refer- 
ence book  of  a  commercial  agency  having  at  least  one  hundred 
thousand  subscribers,  and  that  from  such  examination  or  from  other 
information  in  his  possession  it  appears  that  no  subscriber  has  as- 
sumed on  any  single  risk  an  amount  greater  than  10  per  cent  of 
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the  net  worth  of  such  subscriber.     (Acts  34th  Leg.,  Chap.  156, 
Sec.  5.) 

Reserve  to  Be  Maintained. 

217.  That  there  shall  at  all  times  be  maintained  as  a  reserve 
a  sum  in  cash  or  convertible  securities  equal  to  50  per  cent  of  the 
aggregate  net  annual  deposits  collected  and  credited  to  the  accounts 
of  the  subscribers  on  policies  having  one  year  or  less  to  run  and 
pro  rata  on  those  for  longer  periods.     For  the  purpose  of  said 

■  reserve,  net  annual  deposits  shall  be  construed  to  mean  the  advance 
payments  of  subscribers  after  deducting  therefrom  the  amounts 
specifically  provided  in  the  subscribers'  agreements  for  expenses 
and  reinsurance.  Said  sum  shall  at  no  time  be  less  than  ten  thou- 
sand dollars,  and  if  at  any  time  50  per  cent  of  the  aggregate  de- 
posits so  collected  and  credited  shall  not  equal  that  amount,  then 
the  subscribers,  or  their  attorney  for  them,  shall  make  up  any  de- 
ficiency.   (Acts  34th  Leg.,  Chap.  156,  Sec.  6.) 

Attorney  Shall  Make  Annual  Reports  and  Furnish  Additional  Informa- 
tion— Shall  Be  Subject  to  Examination. 

218.  That  such  attorney  shall  make  an  annual  report  to  the  In- 
surance Commissioner  for  each  calendar  year,  which  report  shall 
be  made  on  or  before  March  the  1st  for  the  previous  calendar  year 
ending  December  31,  showing  that  the  financial  condition  of  affairs 
at  the  office  where  such  contracts  are  issued  is  in  accordance  with 
the  standard  of  solvency  provided  for  herein,  and  shall  furnish 
such  additional  information  and  reports  as  may  be  required  to 
show  the  total  premiums  or  deposits  collected,  the  total  losses  paid, 
the  total  amounts  returned  to  subscribers,  and  the  amounts  re- 
tained for  expenses;  provided,  however,  that  such  attorney  shall 
not  be  required  to  furnish  the  names  and  addresses  of  any  sub- 
scribers. The  business  as  shown  at  the  office  of  the  attorney  thereof 
shall  be  subject  to  examination  by  the  Insurance  Commissioner. 
(Acts  34th  Leg.,  Chap.  156,  Sec.  7.) 

All  Corporations  Authorized  to  Exchange  Indemnity  Contracts. 

219.  That  any  corporation  now  or  hereafter  organized  under 
the  laws  of  this  State  shall,  in  addition  to  the  rights,  powers  and 
franchises  specified  in  its  articles  of  incorporation,  have  full  power 
and  authority  to  exchange  insurance  contracts  of  the  kind  and 
character  herein  mentioned.  The  right  to  exchange  such  contracts 
is  hereby  declared  to  be  incidental  to  the  purposes  for  which  such 
corporations  are  organized  and  as  much  granted  as  the  rights  and 
powers  expressly  conferred.     (Acts  34th  Leg.,  Chap.  156,  Sec.  8.) 


gle 


272  FIRE   INSURANCE 

Attorney  Prohibited  From  Exchanging  Contract*,  or  Soliciting  for  or 
Negotiating  Applications  for  Same,  Without  Complying  With  This 
Act,  Under  Penalty. 

220.  That  any  attorney  who  shall,  except  for  the  purpose  of 
applying  for  certificate  of  authority  as  herein  provided,  exchange 
any  contract  of  indemnity  of  the  kind  and  character  specified  in 
this  act,  or  directly  or  indirectly  solicit  or  negotiate  any  applica- 
tion for  same,  without  first  complying  with  the  foregoing  provisions, 
shall  he  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  subjected  to  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars.  (Acts  34th  Leg.,  . 
Chap.  156,  Sec.  9.) 


221.  That  each  attorney  by  whom  or  through  whom  are  issued 
any  policies  of  or  contracts  for  indemnity  of  the  character  re- 
ferred to  in  this  act  shall  procure  from  the  Insurance  Commissioner 
annually  a  certificate  of  authority,  stating  that  all  of  the  require- 
ments of  this  act  have  been  complied  with,  and  upon  such  com- 
pliance and  the  payment  of  the  fees  required  by  this  act,  the  In- 
surance Commissioner  shall  issue  such  certificate  of  authority. 
The  Insurance  Commissioner  may  revoke  or  suspend  any  certificate 
of  authority  issued  hereunder  in  case  of  breach  of  any  of  the  con- 
ditions imposed  by  this  act  after  reasonable  notice  has  been  given 
said  attorney,  in  writing,  so  that  he  may  appear  and  show  cause 
why  action  should  not  be  taken.  Any  attorney  who  may  have 
procured  a  certificate  of  authority  hereunder  shall  renew  same  an- 
nually thereafter;  provided,  however,  that  any  certificate  of  au- 
thority shall  continue  in  full  force  and  effect  until  the  new  cer- 
tificate of  authority  is  issued  or  specifically  refused.  (Acts  34th 
Leg.,  Chap.  156,  Sec.  10.J 


222.  That  such  attorney  shall  pay  as  a  fee  for  the  issuance  of 
the  certificate  of  authority  herein  provided  for  the  sum  of  twenty 
dollars,  which  shall  be  in  lieu  of  all  license  fees  and  taxes  of  what- 
soever character  in  this  State.     (Acts  34th  Leg.,  Chap.  156,  Sec.  11.) 

Insurance  Laws  Do  Not  Apply  to  Exchange  of  Indemnity  Contracts. 

223.  That  except  as  herein  provided  no  insurance  law  of  this 
State  shall  apply  to  the  exchange  of  such  indemnity  contracts  un- 
less they  are  specifically  mentioned.     (Acts  34th  Leg.,  Chap.  156, 

Sec.  12.) 

Repealing  Chapter  100,  General  Laws,  Thirty-third  Legislature. 

224.  That  Chapter  109,  General  Laws  of  the  State  of  Texas, 
passed  at  the  Regular  Session  of  the  Thirty-third  Legislature,  be 


FIRE   INSURANCE  273 

and  the  same  is  hereby  repealed,  and  all  other  laws  and  parts  of 
laws  in  conflict  with  this  act  are  hereby  repealed.  (Acts  34th 
Leg.,  Chap.  156,  Sec.  13.) 

Emergency  Clause  to  Reciprocal  Act. 

225.  There  being  no  law  now  existing  in  this  State  adequately 
covering  the  subject  of  reciprocal  insurance,  creates  an  emergency 
and  an  imperative  public  necessity  requiring  that  the  constitu- 
tional rule  requiring  bills  to  be  read  on  three  several  days  be  sus- 
pended, and  that  this  act  become  a  law  from  and  after  its  passage. 
(Acts  34th  Leg.,  Chap.  156,  Sec.  14.) 

CHAPTER  X 

PRINTERS'  MUTUAL  FIRE  AND  STORM  INSURANCE 
ASSOCIATIONS 

Printers'  Mutual  Fire  and  Storm  Insurance  Associations — Three  or  More 
Persons   to  Organize — No  Capital  Stock. 

226.  Private  "corporations  may  be  created  within  this  State  by 
the  voluntary  association  of  three  or  more  persons  for  the  organi- 
zation of  printers'  mutual  fire  and  storm  insurance  associations 
without  an  authorized  or  subscribed  capital  stock ;  and  for  the 
purpose  of  insuring  against  loss  by  fire  or  storm,  only  such  prop- 
erty as  may  be  owned  and  operated  for  the  purpose  of  publishing 
daily,  weekly  or  other  periodical  newspapers,  or  such  as  may  be 
incident  thereto,  or  conducting  job  printing  offices.  (R.  S.,  Art. 
4919.) 

Must  Have  Certificate  of  Authority,  Make  Reports  and  Pa;  Certain  Fees. 

227.  Before  beginning  operations  the  company  provided  for  in 
this  act  must  obtain  from  the  Commissioner  of  Insurance  and  Bank- 
ing a  certificate  of  authority  such  as  is  issued  to  mutual  fire  and 
tornado  insurance  companies  doing  business  in  this  State,  first 
making  a  showing  to  said  commissioner  that  the  company  has  fully 
complied  with  all  the  requirements  of  law  ^applicable  to  such 
mutual  fire  and  tornado  insurance  companies;  provided,  that  no 
officers  of  printers'  mutual  fire  and  storm  insurance  associations 
shall  be  required  to  give  a  bond  except  the  treasurers  thereof,  who 
shall  annually  file  a  bond  with  good  securities  and  in  amount  to  be 
approved  by  said  commissioner.     (R.  S.,  Art.  4920.) 

Shall  Report  Annually. 

228.  All  printers'  mutual  fire  and  storm  insurance  associations 
and  all  mutual  fire  and  tornado  insurance  companies  which  trans- 
act business  in  only  one  county  shall  report  annually  on  or  before 
the  last  day  of  February  to  said  commissioner  on  blanks  prepared 
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by  him  and  pay  to  said  commissioner  as  a  fee  for  filing  the  same 
the  sum  of  $5.00,  and  such  association  shall  not  be  required  to  pay 
the  annual  franchise  tax  collected  of  other^  corporations  under  the 
laws  of  this  State.    (R.  S.,  Art.  4921.) 

ARSON  AND  WILLFUL  BURNING 

Burning  Personal  Property  Insured. — If  any  person,  with  intent 
to  defraud,  shall  willfully  burn  any  personal  property  owned  by 
himself,  which  shall  be  at  the  time  insured  against  loss  or  damage 
from  fire,  he  shall  be  punished  by  confinement  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years.  (Art.  1220,  Crim.  Stat., 
1916.) 

Owner  May  Destroy,  Except  When. — The  owner  of  a  house  may 
destroy  it  by  fire  or  explosion  without  incurring  the  penalty  of 
arson,  except  in  the  cases  mentioned  in  the  succeeding  article. 
(Art.  1207,  Crim.  Stat.,  1916.) 

Exceptions. — When  a  house  is  within  a  town  or  city,  or  when  it 
is  insured  or  when  there  iB  within  it  any  property  belonging  to 
.  another,  or  when  there  is  apparent  danger  by  reason  of  the  burning 
thereof,  that  the  life  or  person  of  some  individual,  or  the  safety 
of  some  house  belonging  to  another  will  be  endangered,  the  owner, 
if  he  burn  the  same,  is  guilty  of  arson,  and  shall  be  punished  ac- 
cordingly.    (Art.  1208,  Crim.  Stat.,  1916.) 

Case  Law. — In  a  prosecution  for  the  burning  of  a  building  to 
secure  the  insurance  thereon,  it  must  be  shown,  where  the  ac- 
cused was  not  the  owner,  that  he  knew  of  the  insurance,  and  that 
he  burned  the  building  at  the  instigation  of  the  owner  or  some 
one  else  to  defraud  the  insurance  company.  Moore  vs.  State  (Crim. 
App.),  146  S.  W.  183. 

Under   Pen.   Code.    1911,   Arts.    1200.  authorized   to   do   business   within   the 

1201,  1208,  an  Indictment  charging  one  state. — Arnold  v.  State,   168  8.  W.  123, 

with    procuring   another    to    burn    hla  __                 ....        . 

house,    which    waa    Insured,    need    not  Where    an    indictment     charging    the 

allege    that    the    person    who    set    Ore  defendant    with   procuring   another   to 

to  the  house  knew  that  it  waa  insured.  b"rn   h!«   H""**   house,   alleged   that 

-Arnold  v.  State.  168  S.  W.  122.  Jf*  wUlngJfl™  "   ""  5°""  **■  mf: 

An     indictment    charging    one     with    ,  i!Cloaf:    "d    ££. th*    de'«™iant    P«ja 

procuring  another  to  set  Are  to  his  In-  the   other   a  certain   sum    of   money   In 

sured    house,    contrary    to    Penal    Code  ""other    county      the    state     need     not 

1911,  I   1208,  need  not  allege  by  whom  Ptovo    thof8    allegations,    which    were 

or   by   what  authority   the   house  was  mere  surplusage.— Id. 

Insured. — Id.  In   a   prosecution    of   defendant   for 

Under  Pen.  Code  1911,  Art.  1208,  mak-  procuring  another  to  burn  hla  Insured 

ing  one  who  burns  hla  own  house,  which  house,    evidence    of   the    circumstances 

la    insured,    guilty    of    arson,    it   is    not  attending  the  issuance  and  assignment 

necessary  that  the  property  waa  burned  of  the  policy,  and   the  defendant's   at- 

wlth    Intent    to    defraud    the    Insurance  tempt    to    collect   the    policy  after    the 

company,  and  therefore  the  state  need  fire,  held  sufficient  to  render  the  policy 

not   prove   that   the    insurance    policy  and  assignment  admissible. — Arnold  v. 

was  valid  or  was  issued  by  a  company  State,   168  S.  W.  122. 

Fraudulent  Insurance. — If  any  person  shall  cause  insurance  to 
be  made  in  this  state  upon  any  merchandise  or  other  commodity 
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represented  to  be  already  shipped,  or  about  to  be  shipped,  at  any 
place,  whether  within  this  state  or  out  of  it,  and  shall,  with  the 
intent  to  defraud  the  insurer,  ship  articles  of  value  less  than  one- 
half  the  represented  value  of  those  insured,  or  of  a  different  kind 
from  those  insured,  he  shall  be  punished  by  fine  in  a  sum  not  ex- 
ceeding the  amount  for  which  such  merchandise  or  commodity 
may  be  insured.     (Art.  967,  Crim.  Stat.,  1916.) 
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LIFE  INSURANCE 

The  contract  of  life  insurance  is  a  mutual  agreement  by  which 
one  party  undertakes  to  pay  a  given  sum  upon  the  happening  of 
a  particular  event  contingent  upon  the  duration  of  human  life  in 
consideration  of  the  payment  of  a  smaller  Bum  immediately,  or  in 
periodical  payments.     (25  Cyc.  697.) 

CONTROL  AND  REGULATION  IN  GENERAL 

What  Are  Insurance  Companies?—  It  has  been  held  that  a  cor- 
poration organized  to  provide  for  its  members  during  life  and  their 
families  after  death,  providing  in  its  constitution  and  by-lawB, 
for  the  payment  at  death  of  a  certain  sum,  in  consideration  of  a 
membership  fee  and  certain  future  assessments,  applicants  being 
examined  by  a  physician  before  becoming  members,  the  officers  and 
agents  receiving  good  salaries,  was  not  a  corporation  for  benevolent 
purposes  within  the  meaning  of  the  statute,  but  an  insurance  com- 
pany, and  amenable  to  all  the  provisions  relating  to  such  com- 
panies.1 

Construction  of  Foreign  Insurance  Statute!. — Where  a  suit  in- 
volves the  construction  of  a  statute  of  another  state,  it  will  be 
construed  as  a  domestic  statute,  the  decisions  of  the  foreign  state 
being  considered  for  such  light  as  they  may  throw  on  the  ques- 
tion.' 

INSURANCE   COMPANIES 

Foreign  Companies — Incorporation,  Organization  and  Existence 
— Statutory  Regulations. — Foreign  insurance  companies  desiring  to 
do  business  in  this  state  shall  furnish  a  sworn  statement  by  the 
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company,  and  amenable  to 
all    the    provisions    relating-    to    such 
What  An  Xnsnranoe   Companies.  companies. — Farmer  v.  State,  1  S.  W. 
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1.     A  corporation  organized  to  pro- 

durlng   life,   and       4 — OonstttnttonaL    and.    Statutory    pro- 


thelr    families   after    death,    provided. 
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In   consideration   of  a   membership   fee  structlon  of  a  atatute  of  another  state, 

and   certain   future  assessments.     Ap-  it    will    be    construed    as    a    domestic 
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president,  vice-president,  treasurer  or  secretary  of  such  company 
to  the  Commissioner  of  Insurance  showing : 

The  name  of  the  company ;  the  amount  of  the  capital  stock ;  the 
amount  of  the  capital  stock  paid  up;  the  assets  of  the  company ; 
amount  of  liabilities  of  the  company;  losses  adjusted  and  due; 
losses  adjusted  and  not  due ;  losses  adjusted ;  losses  in  suspense,  and 
,  for  what  cause ;  all  other  claims  against'  the  company,  describing 
same.  (Art.  4765,  Rev.  St.,  1914.)  Such  statement  shall  be  ac- 
companied by  a  certified  copy  of  its  articles  of  incorporation,  with 
all  amendments  and  by-laws,  together  with  names  and  residences 
of  each  of  its  officers  and  directors — all  sworn  to  under  the  hand 
of  the  president  or  secretary  of  the  company.  (Art.  4766,  Rev. 
St.,  1914.)  Each  such  foreign  insurance  company  must  be  pos- 
sessed of  at  least  $100,000  paid  up  in  cash  money  capital  stock. 
All  mutual  companies  must  be  possessed  of  at  least  $100,000  of  net 
surplus  assets  invested  according  to  law.  (Art.  4767,  Rev.  St. 
1914.) 

Foreign  Companies — Shall  File  Power  of  Attorney — Statutory 
Regulations. — Each  life  insurance  company  doing  business  in  this 
state  must  file  a  power  of  attorney  with  the  Commissioner  of  In- 
surance empowering  him  to  accept  service  for  it  in  any  suit  that 
may  be  pending.     (Art.  4773,  Rev.  St.  1914.) 

Investment  in  Texas  Securities — Statutory  Regulations. — All  life 
insurance  companies  transacting  business  in  this  state  shall  invest 
in  Texas  securities  and  Texas  real  estate  a  sum  of  money  equal 
to  at  least  seventy-five  pet  cent  of  the  aggregate  amount  of  legal 
reserve  required  by  law.  (Art.  4775-4790,  Rev.  St.  1914.)  This  . 
does  not  apply  to  fraternal  beneficiary  associations  or  to  companies 
the  total  amount  of  whose  Texas  reserves  does  not  exceed  $5000. 

Foreign  Assessment  Companies — Statutory  Regulations. — Foreign 
companies  having  cash  assets  of  not  less  than  $100,000,  invested 
according  to  the  laws  of  this  state  may  be  licensed  to  do  business 
in  Texas  Bubject  to  the  provisions  of  Chapter  4,  Art.  4791-4793, 
Rev.  St.  1914.  Such  a  company  must  first  file  with  the  Commis- 
sioner of  Insurance  the  following  ■  A  copy  of  its  charter ;  a  power 
of  attorney  to  the  Commissioner  of  Insurance;  a  sworn  certificate 
that  it  is  paying  and  has  paid  for  the  past  twelve  months  the  full 
amount  named  in  its  policies ;  a  sworn  statement  of  its  business 
for  the  previous  fiscal  year  ending  December  31st;  certified  copy 
of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and  appli: 
cation ;  a  certificate  from'  the  proper  authority  of  its  home  state 
that  it  is  legally  entitled  to  do  business  there  and  has  at  least 
$100,000  surplus  assets  subject  to  its  indebtedness.  An  annual 
report  is  also  required.  (See  National  Life  Assn.  v.  Hagelstein, 
156  S.  W.  353.)  The  provisions  of  this  chapter  do  not  apply  to 
mutual  benefit  associations. 
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General  Statutory  Regulations  as  to  All  Foreign  Corporations. — 
The  provisions  of  Title  71  of  the  Revised  Statutes,  entitled  "General 
Provisions"  are  conditions  upon  which  foreign  insurance  corpora- 
tions shall  be  permitted  to  do  business  within  this  state  and  such 
corporations  are  held  to  have  assented  thereto  as  a  condition  prece- 
dent to  their  right  to  engage  in  such  business  in  the  State  of  Texas. 
(Art.  4972,  Rev.  St.  1914.') 

Foreign  Corporations — (A)  As  to  What  Constitutes  Doing  Busi- 
ness.—Selling  stock  of  a  foreign  corporation  in  Texas  and  taking 
notes  for  the  price  has  been  held  not  to  constitute  the  doing  of 
business  in  Texas  by  the  corporation  without  having  complied  with 
the  Texas  statutes.* 

(B)  Application  of  Local  Laws— 'Foreign  assessment  companies 
are  subject  not  only  to  the  provisions  of  the  particular  chapter 
governing  them  (Art.  4791,  Rev.  St.  1914)  as  to  obtaining  a  license 
to  do  business  in  Texas  but  are  subject  to  other  regulatory  statutes.' 
The  policies  of  such  companies  are  governed  by  the  laws  of  Texas 
notwithstanding  stipulations  to  the  contrary  (Art.  4950,  Rev,  St. 
1914)  and  are  not  voidable  on  the  ground  of  misrepresentation  ex- 
cept as  are  the  policies  of  other  companies  as  set  out  in  the  title 
"General  Provisions,"  of  the  Revised  Statutes." 

(C)  Issuance  of  License. — Mandamus  will  lie  to  compel  the  In- 
surance Commissioner  to  issue  a  certificate  to  a  foreign  insurance 
company  where  it  is  his  clear  ministerial  duty  to  do  so.7    The  fact 


3.  Act  May  IT,  1907  (Laws  1907.  p.  . 
479,  cti.  IS)  provides  for  the  levy  of 
occupation  taxes  for  the  year  1908  and 
annually  thereafter;  the  tax  each  year 
to  be  levied  on  the  groaa  receipts  for 
the  preceding-  year.  Such  act  went 
into  effect  August  14.  1907.  Held,  that 
the  tax  assessed  for  19 0B  on  an  in- 
surance company  was  not  a  tax  upon 
the  gross  receipts  of  the  company  for 
1907,  during  which  year,  up  to  August 
14th.  the  rate  prescribed  by  a  previous 
law  prevailed,  but  that  It  was  an  oc- 
cupation tax  for  1908  merely  baaed 
upon  the  receipts  of  1907.  and  af- 
fected in  no  way  by  the  tax  payable 
In  190T.— Kansas  City  Life  Ins.  Go.  v. 
Love.  109   S.  W.   808,   101  Tex.  5S1. 


panles  .should  be  subject  only  to  the 
provisions  of  the  chapter,  related  only 
to  proceedings  for  obtaining  license 
to  do  business  In  Texas,  and  did  not 
prevent  the  application  to  them  of 
other  regulatory  statutes.— National 
Life  Ass'n  v.  Hagelsteln,  166  S.  W. 
353.  See  23  Cent.  Dig.  Insurance,  I  11. 
fl.  Under  Rev.  Civ.  St.  1911.  Art. 
4947,  foreign  assessment  insurance 
companies  writing  insurance  In  Texas 
are  subject  to  Rev.  Civ.  St.  1911.  -Arts. 
4947-4960.  which  contain  most  of  the 
provisions  of  Acts  28th  Leg.  ch.  69, 
regulating    Insurance. — Id. 


ponies  and  Their  Agent*.    (1)   What 

Constitutes    "Doing   Business. "     (Bee 

as   Cent.    Dig-,  miuranoa,  $17.) 

4.     Selling,    In    Texas,    stock    of    a 

foreign   corporation,  and  taking  notes 

for   the   price,   held   not   to   constitute 

the  doing  of  business  In  Texae  by  the 

corporation    without    having    complied 

with    the   Texas   statutes. — Hughes   v. 

Four  States  Life  Ins.  Co..  164  3.  W.  893. 

17-— (fl)     Application    of    Local     Laws. 
(See  08  Cent.   Dig-.  Insurance,   §  18.) 
H.      Rev.  Civ.   St.   1911.  Art.   1791,  de- 
claring that   foreign  assessment  com- 


reign   1 


ance  company  entitling  it  to  do  bus- 
iness in  the  State,  mandamus  will  lie 
to  compel  Its  issuance,  and  the  fact 
that  the  insurance  company  had  not 
compiled  with  a  statute  which  It  claim- 
ed was  unconstitutional  will  not  de- 
feat Jurisdiction,  since  the  constitu- 
tionality of  the  act  may  be  determined 
In  that  proceeding.— Metropolitan  Life 
Ins.  Co.  v.  Love.  108  S.  W.  821,  101 
Tex.  444,  rehearing  denied  108  S.  W. 
11ET,   101   Tex.   444.  ( 
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that  the  company  had  not  complied  with  a  statute  which  it  claimed 
was  unconstitutional  will  not  defeat  jurisdiction,  since  the  consti- 
tutionality of  the  act  may  be  determined  in  that  proceeding.*  But 
mandamus  will  not  lie  to  compel  the  commissioner  to  issue  the  cer- 
tificate before  he  has  completed  his  investigation  enjoined  under 
the  statute,  and  his  action  is  discretionary,  there  being  no  absolute 
ministerial  duty  on  him.*  It  must  appear  that  the  acts  requested 
are  imperatively  required  by  law  before  mandamus  can  issue.9 

(D)  Regulation  of  Local  Agents. — The  statutory  regulations  re- 
quiring agents  to' procure  certificates  of  authority  from  the  Com- 
missioner of  Insurance  before  soliciting  risks  has  no  application 
to  agents  of  foreign  insurance  companies  selling 'the  company's 
stock  in  Texas." 

(E)  Actions. — It  has  been  held  that  the  fact  that  the  insurer  is 
a  foreign  corporation,  domiciled  in  another  state  does  not  deprive 
a  court  of  equity  in  Texas  of  jurisdiction  of  a  suit  to  determine 
whether  a  policy  has  been  in  fact  forfeited  or  is  still  in  force  and 
to  pass  a'  decree  determining  the  status  of  the  parties  thereto.11  A 
motion  to  quash  service  of  citation  on  an  agent  on  the  ground  that 
he  was  not  the  agent  of  the  company,  was  properly  overruled  where 
it  was  not  shown  that  plaintiffs  had  knowledge  of  the  revocation 
of  a  power  of  attorney  given  the  agent  some  years  before  and 
filed  in  the  Department  of  Insurance,  it  appearing  that  the  agent 


8.  Under  Rev.  St.  1886.  Arts  3048. 
3060,  3091,  S062,  providing  that  a  for- 
eign Insurance  company,  as  a  condi- 
tion of  doing-  business  In  the  State, 
must  comply  with  all  the  require- 
ment* of  law,  and  furnish  a  statement 
giving  certain  Information,  and  obtain 
a  certificate  from  the  Insurance  com- 
missioner, who  Is  vested  with  dis- 
cretionary power,  as  shown  by  article 
3048.  providing  that  the  commissioner 
"be  satisfied  that  such  company  has 
fully  and  In  good  faith  complied  with 
all  requirements  of  the  law  and  is 
possessed  of  the  amount  of  capital 
stock  required  by  law"  and  further 
authorising  the  commissioner  to  "make 
or  cause  to  be  made  such  examinations 
Into  the  affairs  of  the  company  as  he 
may  deem  prudent,"  mandamus  will 
not  11a  to  compel  the  commissioner  to 
Issue  the  certificate  before  he  has  com- 
pleted his  Investigation,  as  his  action 
Is  discretionary,  and  there  Is  no  abso- 
lute ministerial  duty  on  him. — Id. 

9.  Before  mandamus  can  Issue  to 
compel  the  commissioner  of  banking 
and  Insurance  to  issue  a  license,  etc.. 
It  must  appear  that  the  acts  are  im- 
peratively required  of  him  by  law. — 
Trinity  Life  ft  Annuity  Society  v. 
Love,    11G   S.   W.    28.    102   Tex.   277. 


io.  Rev.  St.  Art,  3066,  requiring  de- 
posits to  secure  payment  of  their 
policies  to  be  made  by  Insurance  com- 
panies organised  under  the  laws  of 
foreign  countries  and  of  those  orga- 
nized in  states  requiring  deposits  from 
Insurance  companies  organised  In  this 
state,  does  not  apply  to  corporations 
created  under  the  laws  of  any  state 
of  the  United  States,  unless  the  laws 
of  any  such  state  require  a  deposit 
from  such  companies  organized  in  this 
State.  Judgment,  Sleders  v.  Merchants' 
Life  Ass'n  of  United  States.  51  S.  W. 
647,  reversed. — Selders  v.  Merchants' 
Life  Ass'n  of  the  United  States.  E4  S. 
W.  768.  93  Tex.  194. 

28 — (G)  Appointment  and  Keffulatlon 
of  Irtoal  Agents.  (Bee  98  Oent.  Dig. 
Ininranoe,  §  as.) 

11.  Rev.  St.  1911.  Arts.  4960,  4961, 
requiring  agents  of  insurance  com- 
panies to  procure  certificates  of  au- 
thority from  the  commissioner  of  in- 
surance and  banking  before  soliciting 
risks,  and  receiving  applications,  etc., 
has  no  application  to  agents  of  a  for- 
eign Insurance  company  selling  the 
company's  stock  in  Texas. — Hughes  v. 
Four  States  Life  Ins.  Co.,  164  S.  W. 
898.      See    28    Cent    Dig.    Insurance,    t 
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had  continued  to  receive  premiums  and  was  appointed  by  the  com- 
pany to  adjust  the  loss." 

Incorporation  of  Home  Insurance  Companies — Statutory  Regula- 
tions.— Any  number  of  persons  desiring  to  form  a  company  for 
the  purpose  of  transacting  insurance  business  shall  adopt  and  sign 
articles  of  incorporation,  and  submit  the  same  to  the  Attorney 
General;  and,  if  said  articles  shall  be  found  by  him  to  be  in  ac- 
cordance with  the  law  of  this  state,  and  of  the  United  States,  he 
shall  attach  thereto  his  certificate  to  that  effect,  whereupon  such 
articles  shall  be  deposited  with  the  Commissioner  of  Insurance  and 
Banking.     (Art.  4705,  Rev.  St.  1914.) 

This  article  in  its  origin  was,  as  in  its  language  it  is,  a  general 
provision  applicable  to  all  insurance  corporations,  except  such  as 
may  be  excluded  by  Articles  4793,  4830,  4855  and  4860,  Rev.  St. 
1914.     (State  vs.  BurgesB,  109  S.  W.  923,  101  Texas  524.) 

The  articles  of  incorporation  shall  contain :  (1)  The  name  of  the 
company;  (2)  the  place  of  the  principal  business  office;  (3)  the 
kind  of  insurance  to  be  transacted ;  (4)  the  amount  of  capital  stock, 
.  to  be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art. 
4706,  Rev.  St.,  1914.)  The  Commissioner  of  Insurance  shall  then 
examine  into  the  company  and  the  company  must  certify  under 
oath  that  the  capital  is  bona  fide  its  property.  The  stock  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  the  capital 
stock  shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county, 
city  or  national  bank  stock  or  (3)  in  first  mortgages  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upon  the  pledge  of  stocks,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend  paying  corporations  or 
in  bills  of  exchange.  (Art.  4712,  Rev.  St.  1914.)  The  affairs  of  the 
company  shall  be  managed  by  not  more  than  thirteen  and  not 
fewer  than  seven  directors,  who  shall  choose  a  president  and  other 
officers. 

"The  laws  relating  to  andgoverning  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this  state 
in  so  far  as  the  same  may  not  be  inconsistent  with  the  provisions  of 
this  title."     (Arts.  4723-4733,  Rev.  St.  1914.) 

B8— (8)  Actions.    (Ih  28  Out.  Dlf.  In.  continued     to    receive    premiums,     anil 

•UMM,  t  33->  was  appointed   by   the  company  to  ad- 
Just  the  loss.— Aetna  Lire  Ina.  Co.  v. 

IB.     In   an   action   against  a   foreign  Hanna,   17    S.  W.   35. 

life    insurance    company,    a    motion    to  13.     The  fact   that  Insurer   Is  a  for- 

quash  service  of  citation  on  defendant's  efgn  corporation,  domiciled  in  another 

agent,  on  the  ground  that  he  was  not  state,    does    not    deprive    a    court    of 

Its     agent,      was     properly      overruled,  equity    In    Texas    of    Jurisdiction    of    a 

where  It  was  shown  thai  plaintiffs  or  suit  to  determine  whether  a  policy  has 

the  assured  had  knowledge  of  the  re-  been   In    fact    forfeited    or   Is    still   In 


r  of  attorney  to  ac-  force,  and  to  pass  a  decree 

cept   service   of   process   for   it,   given  the  status  of  the  parties  thereto. — Roy- 

ths  agent  some  years  before,  and  tiled  al  Fraternal  Union  v.  Lundy,  113  S.  W. 

in  the  department  of  Insurance  slatls-  1SE.      See    12    Cent.    Dig.    Corporation, 

tics,    and    It    appeared    that    the    agent  II   2571.  2572.   269S-2600. 
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Life,  Health  and  Accident  Insurance  Companies — Statutory  Reg- 
ulations.— Any  three  or  more  citizens  of  this  Btate  may  associate 
themselves  together  and  form  a  company  to  transact  any  one  or 
more  of  these  different  kinds  of  insurance  and  the  signed  and  ac- 
knowledged articles  of  incorporation  shall  contain  (a)  the  name 
and  residence  of  each  one  of  the  incorporators,  (b)  the  name  of 
the  company,  (c)  location  of  home  office,  (d)  kind  of  insurance  to 
be  transacted,  (e)  amount  of  capital. stock,  to  be  not  less  than 
$100,000,  (f)  period  of  time  it  is  to  exist,  (g)  number  of  shares  of 
capital  stock,  (h)  other  provisions  which  incorporators  may  deem 
proper  to  insert.  (Art.  4725,  Rev.  St.  1914.)  These  articles  shall 
be  filed  with  the  Commissioner  of  Insurance  who  shall  submit  them 
to  the  Attorney  General  for  approval.  If  they  are  approved  they 
are  then  filed  and  recorded  and  the  new  company  may  then  com- 
plete its  organization.  (Art.  4726,  Rev.  St.  1914.)  After  this  is 
done  the  Insurance  Commissioner  then  makes  a  thorough  exam- 
ination and  if  satisfied  he  issues  a  certificate  of  authority  to  the 
company  to  transact  the  kind  of  insurance  desired  in  this  state, 
(Art.  4728,  Rev.  St.  1914.)  The  company  may  sue  or  be  sued  but 
only  the  Commissioner  of  Insurance  may  enjoin.  (Art.  4732,  Rev. 
St.,  1914.)    . 

Under  Article  4762  of  the  Revised  Statutes  of  1914,  companies 
may  be  formed  with  but  $25,000  capital  stock  to  transact  life, 
health  and  accident  insurance  business  in  Texas  only,  on  the  weekly 
or  monthly  premium  plan  and  writing  policies  in  amounts  of  one 
and  two  thousand  dollars. 

Shall  Not  Take  Bisks  for  Any  Other  Kind  of  Insurance— Statu- 
tory Regulations. — Companies  doing  a  life,  accident  or  health  busi- 
ness shall  not  take  risks  for  any  other  kind  of  insurance.  (Art. 
4748,  Rev.  St.  1914.) 

Co-Operative  Life  Insurance  Companies — Statutory  Regulations. 
— Nine  or  more  residents  of  the  State  of  Texas  may  form  a  cor- 
poration of  this  kind  for  the  purpose  of  insuring  the  lives  of  in- 
dividuals on  the  mutual,  level  premium,  legal  reserve  plan. 
•  The  articles  of  incorporation  shall  set  forth:  Names  and  resi- 
dences of  the  incorporators,  name  of  the  proposed  company  (which 
must  contain  the  words  "Co-operative  life  insurance  company")i 
location  of  the  principal  office,  and  the  number,  names  and  resi- 
dences of  the  directors.  After  approval  by  the  Attorney  General 
the  articles  shall  be  filed  by  the  Commissioner  of  Insurance  and 
Banking  and  he  shall  issue  his  certificate  authorizing  it  to  receive 
applications  for  insurance  and  collect  premiums.  His  certificate 
shall  state,  however,  that  the  company  is  not  authorized  to  issue 
policies  or  transact  other  business  other  than  that  specifically  au- 
thorized therein  until  it  has  received  bona  fide  applications  of  at 
least  two  hundred  individuals  for  not  less  than  one  thousand  dol- 
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Jars  each  of  insurance.  This  being  complied  with  the  company  is 
then  empowered  to  begin  business  as  a  co-operative  life  insurance 
company,  under  the  certificate  of  the  commissioner.  (Art.  4809, 
Rev.  St.  1914.)  The  business  of  the  company  is  to  be  controlled 
and  directed  by  a  board  of  directors  of  not  less  than  five  nor  more 
than  nine  members  who  shall  elect  the  officers  of  the  company. 
(Art-  4810,  Rev.  St.  1914.)  An  annual  meeting  of  all  the  policy 
holders  is  to  be  held  at  the  home  office  on  the  second  Tuesday  in 
January  and  each  policy  holder  has  one  vote  for  each  five  hundred 
dollars  insurance  carried  by  him.  Such  companies  may  only  do 
business  in  Texas,  and  they  shall  issue  no  policies  other  than  whole 
life  or  twenty-payment  life  on  the  annual  payment  dividend  plan, 
the  form  of  the  policy  being  prescribed  by  the  Commissioner  of 
Insurance  and  Banking  and  the  amount  not  to  exceed  $5000  upon 
any  one  life  when  the  amount  of  total  insurance  in  force  is  less 
than  ten  million  dollars.     (Art.  4817,  Rev.  St.  1914.) 

Contract  for  Stock  Subscription. — An  insurance  company  is  liable 
on  a  contract  made  by  its  promoters  in  consideration  of  a  sale  of 
stock.1* 

Capital  and  Stock, — Under  the  Constitution  an  insurance  com- 
pany cannot  issue  stock  for  a  note  and  trust  deed.1*  1B  '*  Where  a 
company  issued  its  stock  for  a  note  and  indorsed  the  latter  before 
maturity  to  a  third  person  as  part  consideration  for  property  trans- 
ferred, it  was  liable  to  the  third  person  on  its  endorsment.17  How* 
ever,  a  note  violative  of  a  statute  is  void,  even  in  the  hands  of  one 
otherwise  a  bona  fide  holder."  Where  notes  were  given  for  cor- 
porate stock  and  were  attached  to  and  made  a  part  of  a  subscrip- 
tion contract,  the  rejection  of  the  notes,  together  with  the  failure 

The  stock  and  not  a  were  also  void, 
in  violative  of  Vernon's  Sayles'  Ann. 
Civ.    St.    1914.    Arts.    4726.    1720,    4718, 

(Baa    aa    Cant     Ma\    In-  touching  the  organization  or  insurance 

■nraxuM,  J  39.)  companies. — Id. 

14.     Where  the  promoters  of  an  in-  18.     Const.  Art.  12,  I  6.  and  Rev.  St. 

surance    company    took    a    stock    Bub-  1911,    Arts.    4726,    subd.    "e,"    4733.    and 

■crlptlon  and  agreed  that  the  company.  1146,  prohibiting  the  Issuance  of  stock 

If  organized,  would  loan  a  certain  sum  except  for  money  received,  labor  done, 

to    the    stockholder,   and    the    company  or  property  received,   held  not   to  pre- 

accepted    the    contract.    It    was    liable  vent    a    life    Insurance    company    from 

for  refusal  to  make  the  loan  as  agreed.  contracting   to   sell  an    increase   of   Its 

— American  Home  Life  Ins.  Co,  v.  Com-  capital   stock   and   from   taking   notes 

pere.   169  S.  W,    78.      Bee  28  Cent.   Dig.  of  the  subscribers  In  payment  therefor, 

Insurance,  I  ST.  where  the  stock  was  not  Issued  until 
the    notes    were    fully    paid. — Cope    v. 

33 — Capital  and   Stock.     (Baa  98  Cant.  FlUer.  168  S.  W.  447. 

Dig.  tiunmii*  3  38.)  17.  An  Insurance  company,  which 
,  IB.  Stock  of  an  Insurance  company  Issued  Its  stock,  contravening  Constl- 
issued  for  a  note  and  a  deed  of  trust  tutlon  and  statute,  for  a  note,  and 
and  the  note  were  void,  being  In  vio-  Indorsed  before  maturity  to  a  third 
latlon  of  Const.  Art.  12,  1  S,  providing  person  aa  part  consideration  for  prop- 
that  no  corporation  shall  Issue  stock  erty  transferred,  was  liable  to  the  third 
except  for  money,  labor,  or  property  person  on  Its  Indorsement. — Prudential 
actually  received,  though  a  third  per-  Life  Ins.  Co.  of  Texas  v.  Smyer,  IBS 
son  subesduently  sold  property   to  the  S.  W.   825. 

corporation,    taking    the    note    In    part  A  note  violative  of  a  statute  is  void, 

payment. — Prudential   Life   Ins.   Co.   of  even    in    the    hands    of    one    otherwise 

Texas  v.  Smyer,  IBS  S.  W.   82G.  a    bona    fide    holder. — Id. 
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to  deliver  the  shares  to  the  person  contracting  for  them,  justified 
the  latter  in  concluding  that  the  subscription  contract  had  been  re- 
jected.18 

Liability  After  Consolidation  of  Companies. — Where  the  defend- 
ant company  was  consolidated  with  another  which  offered  to  assume 
the  plaintiff's  policy,  which  he  refused,  the  latter  company  was  not 
liable  to  plaintiff  for  defendant's  alleged  breach  of  contract  aris- 
ing out  of  such  consolidation.*0  Where  such  a  consolidation  did 
not  deprive  the  defendant  company  of  its  ability  to  perform  its 
contracts  and  it  was  amply  solvent  when  plaintiff  elected  to  treat 
his  policy  as  repudiated,  he  could  not  recover  damages  against  the 
company  on  the  theory  that  it  absorbed  all  of  the  defendant's 
assets." 

INSURANCE  AGENTS  AND  BROKERS 

Agents  Host  Be  Authorised  to  Solicit  Insurance— fitatutory  Reg- 
ulations.— Agents  before  soliciting  insurance  for  any  company  must 
first  procure  a  certificate  from  the  Commissioner  of  Insurance. 
(Art.  4960,  Rev.  St.  1914.) 

Who  Are  Agents — Statutory  Regulations. — A  person  is  held  to 
be  an  agent  of  an  insurance  company  who  solicits  insurance,  who 
takes  or  transmits  an  application  for  or  policy  of  insurance,  or 
who  advertises  or  gives  notice  that  he  will  do  so,  who  receives  or 
delivers  a  policy,  who  examines  or  inspects  any  risk,  who  collects 
or  transmits  any  premium,  who  makes  or  forwards  any  diagram  of 
any  building  or  buildings,  who  performs  any  other  act  in  the  con- 
summating of  a  contract  of  insurance,  or  who  shall  examine  into  or 
adjust  any  loss.  This,  however,  doeB  not  make  citizens  who  arbi- 
trate in  the  adjustment  of  losses  agents,  nor  does  it  cover  attorneys 
at  law.     (Art.  4961,  Rev.  St.  1914.) 

la     Where  notes  given  for  corporate 
stock    were    attached    to    and    made    a 

part   of   the  subscription   contract,    the  SO.     Where  defendant  insurance  oom- 

rejaction    of   the   notes,    together   with  P«ny  was  consolidated  with  the  P.  Com. 

.        ,  ,,                   _  '         '               .              .  pany,    which    offered    to   assume    plain- 

the    failure    to    deliver    the    shares    to  tlH-a   pollcV-   wnlch   he   refused,   the   F. 

the  person  contracting-  for  them,  Justi-  Company    was    not    liable    to    plaintiff 

fled   him   in   concluding  that   the  sub-  'or  defendant's  alleged  breach  of  con- 

_.    ...                ,.»»_.»,.                ,     a.   ■  tract,  arising  out  of  such  consolidation. 

acrlptlon   contract   had    been   rejected.  SSWSET  Saving.    Life   Assur.    So- 

— Amicable    Life    Ins.    Co.    v.    Kenner.  clety  of  New  York  v.   ELUnger,   184    8. 

1B«  S.  W.   482.                                              V  W.  1024.     See  38  Cent.  Dig.   Insurance, 

1   41. 

18.     Although    Rev.    St.    Art.    4711,  si.    Where  defendant  Insurance  com- 

provldea  that  the  capital  atoek  of  In-  Pan>r    was    consolidated    with    the    P. 
Company    but    such    consolidation    did 

surance  companies  may  consist  of  valid  not  aepfiV6  It  of  ability  to  perform  its 

first  mortgages  on  realty,  an  insurance  contracts,    and    it    was    amply    solvent 

company  cannot,  in  view  of  Const.  Art.  when    plaintiff    elected    to    treat    his 

i,. . ..  ,..„.  «*  »  «. «,.  „»..  ££££*%%&& rsusj; 

deed.— Prudential  Life  Ins.  Co.  of  Tex-  on  the  theory  that  It  had  absorbed  all 
as  v.  Pearson.  1S8  S.  W.  G13.  defendant's 
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Policies  Must  Be  Issued  Only  Through  Resident  Agents,  Except— 

Statutory  Regulations. — All  companies  of  whatsoever  kind  are  pro- 
hibited from  authorizing  or  allowing  any  person  or  agent  who  is 
a  non-resident  of  Texas  to  issue  or  deliver  any  policy  of  insurance 
on  persons  or  property  located  in  this  state.  It  is  provided  that 
this  does  not  apply  to  common  carriers  or  to  persons  who  on  oath 
state  that  they  cannot  obtain  insurance  on  their  person  or  property 
through  agents  in  this  state.     (Art.  4963,  Rev.  St.  1914.) 

Solicitor  of  Insurance  to  Be  Deemed  Agent  of  Company — Stat- 
utory Regulations. — A  person  who  solicits  an  application  for  life 
insurance  is  to  be  regarded  as  the  agent  of  the  insurer  in  any  con- 
troversy arising  but  Buch  an  agent  does  not  have  the  power  to 
waive,  change  or  alter  any  of  the  terms  or  conditions  of  the  appli- 
cation or  policy.     (Art.  4968,  Rev.  St.  1914.) 

Persons  Debarred  Prom  Acting  As  Agent— Statutory  Regulations. 
— No  corporation  or  stock  company  can  be  the  agent  of  a  life  in- 
surance company.     (Art.  4969,  Rev.  St.  1914.) 

Appointment  or  Employment  of  Agent. — The  typewritten  pro- 
vision of  a  contract  of  employment  between  the  superintendent  of 
agencies  and  the  insurance  company  that  it  should  remain  in  force 
for  a  certain  length  of  time  is  held  to  control  the  printed  provision 
recognizing  the  company's  right  to  discharge  at  pleasure."  "  One 
who  enters  into  a  contract  with  the  general  agent  of  an  insurance 
company,  whereby  the  latter  appoints  him  district  agent,  and  fixes 
his  compensation  by  commission  on  the  original  cash  premiums  on 
policies  secured  by  him,  the  contract  providing  that  he  shall  have 
no  claims  for  commissions  or  other  services  against  the  company, 
has  no  right  of  action  against  the  company  for  breach  of  the  con- 
tract. **  In  such  a  case  where  the  contract  does  not  make  him  ex- 
clusive agent  and  stipulates  that  if  any  other  agent  shall  secure 
business  conjointly  with  him  the  commissions  shall  be  divided  be- 
tween them,  the  contract  is  not  broken  by  the  appointment  of  an- 
other agent  for  the  same  district.2* 

compensation    by   commission    on    the 
original  cash   premiums  on  policies  se- 
cured   by   him.    the   contract    providing 
74 — Agency  for  Znsnrar.    (A)  Appoint-       that  he  shall  have  no  claims  for  com- 
m*Dt  or  Kmploymant  of  Agent.  (Im       missions  or  other  services  against  the 
88  Cant.  Dif.  XasUMoa,  §{  M,  100.)       company,  has    no  right  of  action  against 
the   company   for   breach   of   the   con- 
82.     Typewritten    provision,    of    con-       tract. — Lester    v.    New    York    Life   Ins. 
tract    of   employment    between    super-      Co..   19  S.  W.  3ES. 

lntendent     of    agents  ■  and     insurance  84.    A  contract  appointing  a  person 

company,     that     It     should     remain    in        district 


force    for   Ave   years,   held   to   control  pany    for    a   certain    district.    

printed  provision  recognizing  com-  giving  him  any  exclusive  rights  as  sole 
pany's  right  to  discharge  at  pleasure.  agent,  and  stipulating  that  If  any  other 
— American  Nat.  Ins.  Co.  v.  Van  Dusen,  agent  shall  secure  business  conjointly 
186  S.  W.  B34.  with  him  the  commissions  shall  be  al- 
as. One  who  enters  Into  a  contract  vlded  between  them,  Is  not  broken  by 
with  the  general  agent  of  an  Insur-  the  appointment  of  another  agent  for 
ance  company,  whereby  the  latter  ap-  the  same  district. — Lester  v.  New  York 
points  him  district  agent,  and  Axes  hla  Life  Ins.  Co.,   1.9  S.  W.  35s. 
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Duration  and  Termination  of  Agency. — An  officer  of  an  insurance 
company  who  violates  his  contract  of  employment  or  is  unfaithful 
in  the  discharge  of  his  duties  may  be  dismissed.2*  "  An  agent  may 
be  dismissed  without  cause  under  certain  circumstances  even  though 
his  employment  is  under  a  contract.3*  The  word  "corrupt"  as  used 
in  the  words  "corrupt  or  false  representations"  in  a  contract  of 
employment  was  held  to  mean  a  consciously  wrongful  and  fraud- 
ulent act."  (As  to  agents  collecting  money  which  they  failed  to 
remit  to  the  company,  see  Ann.  30;  as  to  assistance  of  third  per- 
sons and  estoppel  of  agent  asserting  such  third  person's  responsi- 
bility for  certain   applications  for  insurance,  see  Ann.  31 ;  as  to 


:    Oast.    Ur.    Xmoi- 


as.  In  suit  by  lis  superintendent 
against  Insurance  company  for  breach 
of  contract  of  employment,  evidence 
held  to  show  the  parties  Intended  that 
the  employment  was  for  five  years, 
and  that  the  company  was  not  to  have 
the  right  to  discharge  at  pleasure.— 
American  Nat.  Ins.  Co.  v.  Van  Dusen, 
186   S.  W.   884. 


n— <c>  i 

Agent .      (■•• 
anoa,  1  104.) 


26.  Where  superintendent  of  insur- 
ance company  violated  his  contract  of 
employment  or  was  unfaithful  In  dis- 
charge of  his  duties,  the  company  could 
dismiss  him,  though  the  contract  pro- 
vided It  should  run  for  Ave  years,  pro- 
vided the  superintendent  made  a  stip- 
ulated Increase  In  business. — American 
Nat.  Ins.  Co.  v.  Van  Dusen.  185  S.  W. 
834. 

87.  The  contract  of  employment  of 
superintendent  of  Insurance  company, 
which  after  providing  It  should  run 
five  years,  If  the  superintendent  made 
an  Increase  In  business,  provided  the 
compensation  to  which  he  would  be 
entitled  If  the  contract  were  terminated 
by  "dismissal,"  referred  to  dismissal 
for  cause  besides  a  breach  of  the  stip- 
ulation as  to  Increase  In  business. — Id. 

aa.  A  contract  of  employment  as 
soliciting  agsnt  for  an  Insurance  com- 
pany for  seven  years  stipulated  for  the 
payment  of  a  commission  on  renewal 
premiums  In  the  event  the  company 
discontinued  the  contract  after  one 
year,  provided  that  the  agent  should 
forfeit  his  rights  under  the  contract 
on  his  belnjr  guilty  of  specified  acts. 
and  declared  that  the  contract  might 
be  terminated  by  the  company  "at  any 
time  for  good  cause  In  accordance 
therewith."  Held,  that  the  company 
could  without  cause  discharge  the 
agent  at  any  time  after  one  year,  In 
which  case  he  was  entitled  to  the 
commissions  on  renewal  premiums, 
and  the  company  could  also  discharge 


him  for  any  of  the  acts  operating  to 
forfeit  his  rights,  "good  cause"  apply- 
ing to  the  matters  specified  In  the  con- 
tract.— Armstrong  v.  National  Life 
Ins.   Co.,   11Z   a.  W.   88T. 

09.  A  contract-  of  employment  aa 
soliciting  sgent  for  an  insurance  com- 
pany stipulated  that  the  agent  should 
forfeit  his  rights  under  the  contract  In 
the  event  he  Increased  the  company's 
liabilities  by  any  "corrupt"  or  false 
representations.  The  failure  of  the 
agent  to  keep  within  his  control  note* 
delivered  to  him.  In  payment  Of  pre- 
miums, wrongfully  Increased  the  lia- 
bilities of  the  company,  but  the  fail- 
ure resulted  from  the  agent  reposing 
confidence  In  a  third  person,  which 
confidence  had  for  Its  basis  represen- 
tations made  by  an  agency  manager 
of  the  company.  Held  that,  since  the 
word  "corrupt"  meant  a  consciously 
wrongful  and  fraudulent  act  his  fail- 
ure did  not  operate  to  forfeit  his 
rights.— If 


30. 


of 


mploy. 


soliciting  ager. 
pany  stipulated  that  the  agent  should 
forfeit  his  rights  under  the  contract 
on  his  falling  to  remit  to  the  company 
money  collected  by  him.  Premiums  on 
policies  Issued  by  the  company  were 
covered  by  notes  which  were  sold,  and 
a  portion  of  the  proceeds  was  misap- 
propriated by  a  third  person  acting 
with  the  agent  In  soliciting  Insurance. 
It  did  not  appear  that  the  notes  were 
collected  by  the  agent  or  by  the  third 
person  for  him.  Held  not  to  show 
that  the  agent  collected  money  for  the 
company  which  he  failed  to  remit.— Id. 
31.  An  agent  of  an  insurance  com- 
pany with  authority  to  solicit  Insur- 
ance, had  the  assistance  of  a  third 
person,  but  the  company  notified  him 
that  It  would  treat  as  his  business 
alone  the  applications  sent  to  it  In  his 
name,  and  would  not  recognize  any 
other  understanding  between  him  and 
the  third  person.  Applications  pur- 
porting to  be  sent  by  the  agent  were 
sent  to  the  company,  and  policies  Is- 
sued thereon  were  transmitted  to  him. 
Held,  that  the  agent  falling  to  notify 
■  that  he  was  not  respons- 
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failure  of  agent  to  make  reports  required  by  the  company,  see  Ann. 
32,  and  waiver  of  same  by  company,  see  Ann.  33.) 

Liabilities  of  Agents  and  Their  Sureties. — In  an  action  on  a  bond 
of  an  insurance  agent  for  moneys  embezzled,  it  was  no  defense  that 
the  general  agent  who  appointed  defendant's  principal  was  also 
liable  to  plaintiff  for  the  default,**  there  was  no  variance  between 
the  contract  and  the  petition  on  the  ground  that  the  contract  was 
that  of  the  general  agent  and  not  'that  of  the  company  ;*•  and  it 
was  no  defense  that  almost  all  the  money  sued  for  came  into  the 
agent's  hands  in  transactions  conducted  by  him  as  a  district  man- 
ager, which  employment  was  not  within  the  bond,  where  there 
was  no  evidence  showing  that  any  of  the  defalcations  related  to 
any  funds  derived  from  the  employment  of  sub-agents,  which  was 
the  oajy  increase  in  the  principal's  duties.'*  *7  *•    Neither  could 


ible  for  the  applications  was  estopped 
from  asserting  as  against  the  company 
that  the  third  person  was  responsible 
for   them. — Id. 

89.  A  contract  of  employment  as 
soliciting  agent  of  an  Insurance  com- 
pany stipulated  that  the  agent  should 
forfeit  his  rights  under 
on  his  falling  to  make  "ai 
report  required  of  blm." 
required  him  to  make  a  monthly  re- 
port of  business  transacted  during  tbe 
preceding  month  and  stipulated  that 
all  the  policies  should  lie  reported  on 
or  returned  within  30  days.  Held, 
that  a  failure  of  the  agent  to  make  a 
monthly  report,  and  the  report  on  pol- 
icies Issued,  operated  to  forfeit  bis 
tights,  but  a  failure  to  make  any  other 
kind  of  report,  though  properly  re- 
quired by  the  company  as  growing  out 
of  Implied  terms  Of  the 
not  so  operate. — Id. 


.  of  employment  as 
soliciting  agent  of  an  insurance  com. 
pany  required  tbe  agent  to  make  a 
monthly  report  of  business  transacted 
during  the  preceding  month,  and  pro- 
vided that  all  policies  should  be  re- 
ported on  or  returned  within  SO  days, 
and  declared  that  a  failure  to  make 
the  reports  should  operate  to  forfeit 
the  rights  of  the  agent.  The  agent 
did  not  make  reports,  though  the  com- 
pany demanded  them.     Previous  to  the 

tract  had  been  acquiesced  In  by  the 
company.  The  agent  showed  that  he 
had  transacted  no  business  during  the 
months  covered  by  the  demand,  and 
that  he  had  made  a  verbal  report  cov- 
ering certain  policies.  Held  that  the 
*  the  agent  to  make  the 


]    in   writing 


company.  < 


inded  t 


»rfelt  his  rights 
under  the  contract,  though  the  com- 
pany might  waive  its  right  to  demand 
ouch  reports. — Id. 


BS-  -(D)      UabUlUM     of     Agents      and 

Their    thuntlts.      (Ms    88   Osnt.    Dig. 
El   107-110.) 


34.  In  an  action  on  the  bond  of  an 
insurance  agent  for  moneys  embezzled. 
it  was  no  defense  that  the  general 
agent  who  appointed  defendant's  prin- 
cipal was  slso  liable  to  plaintiff  for 
the  default. — Foster  v.  Franklin  Life 
Ins.  Co.,  72  S,  W.  SI. 

36.  Where  a  petition  in  an  action 
on  the  bond  of  an  Insurance  agent  al- 
leged that  plaintiff,  through  W..  Its 
general  agent,  contracted  with  R.  to 
become  Its  agent,  for  certain  purposes 
specified,  and  the  agreement  recited 
that  It  was  between  such  general  agent 
party  of  the  first  part,  and  R.,  party  of 
the  second  part,  and  that  tbe  party  of 
the  first  part  thereby  appointed  the 
party  of  the  second  part  agent  of  the 
company,  and  the  signature  to  the'Con- 
tract  was  "W..  general  agent  (party 
of  tbe  first  part).  R.  (party  of  the 
second  part)."  "The  foregoing  agree- 
ment is  approved.  Franklin  Insurance 
Company,  by  B.,  general  manager  Of 
agencies," — there  was  no  variance  be- 
tween the  contract  and  the  petition  on 
the  ground  that  the  contract  was  that 
of  W.  and  not  that  of  the  company. - 


91. 


Franklin    Life    1 


.    Co.,    7B 


30.  Where,  In  an  action  to  recover 
from  an  Insurance  agent's  sureties 
moneys  embeiiled  by  him,  the  com- 
plaint alleged  In  detail  every  Item 
sought  to  be  recovered,  a  pies,  that  al- 
most all  the  money  sued  for  came  Into 
the  agent's  hands  In  transaction  con- 
ducted by  him  as  a  district  manager, 
which  employment  was  not  within  the 
bond,  was  not  sufficiently  specific  in 
the  absence   of  an    allegation   that   de- 

speclfy  the  protested  Items. — Foster  v. 
Franklin  Life  Ins.  Co.,  72  S.  W.  91. 
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auch  Bureties  escape  liability,  where  the  bond  was  executed  after 
the  agent  became  district  manager,  on  the  ground  that  they  un- 
derstood they  were  becoming  sureties  for  a  soliciting  agent  only 
and  that  the  position  was  altered  without  their  consent  and  with- 
out notice.*8  v 

Compensation  of  Agent. — If  a*  contract  of  general  agency  for  a 
life  insurance  company  is  doubtful  as  to  whether  a  provision  as 
to  deduction  from  commissions  on  renewal  premiums  when  not  col- 
lected by  the  agent  applies  to  policies  written  under  prior  con- 
tracts, the  practical  construction  put  on  it  by  the  parties  on  ter- 
mination of  the  agency  should  control.*6  "  **  *■  *4  In  a  case  where 
the  general  office  of  insurer  sent  a  policy  to  a  local  office,  where, 


re] eased  by  the  appointment  of  the 
agent  as  a  district  manager,  but  there 
was  no' evidence  showing  that  any  of 
the  defalcations  related  to  any  trans- 
actions or  funds  derived  from  the  em- 
ployment of  subagents,  which  was  the 
"  e  principal's  duties, 


if  i 


i  ulea 


alleging  such  discharge 
i  liability,  was  barm  leas.— Foater 
v.  Franklin  Life  Ins.  Co.,  72  S.  W.  91. 
38.  Where  a  bond  of  an  Insurance 
■gent  was  not  executed  until  after  the 
agent  had  been  appointed  a  district 
manager,  and  there  was  no  fact  stated 
showing  that  any  article  was  practiced 
■  to  mislead  the  sureties  as  to  his  posi- 
tion, they  cannot  escape  liability  for 
his  embezzlements  on  the  ground  that 
they  understood  they  were  becoming 
sureties  for  a  soliciting  agent  only, 
and  that  the  npsitlon  was  altered  ' 


their 


I    with 


,-tth- 


,   Franklin  Life  Ins.  Co.,  72 
S.  W.-  91. 

39.  Where  an  Insurance  agent's 
bond  was  conditioned  that  he  should 
pay  to  the  company  all  moneys  which 
might  come  to  his  hands  as  such,  and 
all  advances  made  to  him  by  the  com- 
pany, or  to  any  special  or  subagents 
appointed  by  him.  and  that  he  should 
faithfully  keep  all  the  conditions  which 
ought  to  be  fulfilled  by  him  in  any 
contracts  Heretofore  or  thereafter 
i    and   the   company 


■   its 


Ined  I 


_  of  the  same,  a  plea, 
action  to  recover  embezzlements  by  the 
agent,  that  a  large  part  of  them  oc- 
cur ed  after  he  had  been  appointed  dis- 
trict manager  In  his  dealings  with 
subagents  appointed  under  a  subse- 
quent contract,  stated  no  defense,  such 
contracts  being  contemplated  by  the 
bond.— Foster  v.  Franklin  Life  Ins. 
Co.,  72  S.  W.  II, 


40.     In     Insurance     agen 
for    bonus    on    business    procured    dur- 
ing   the   year,   the   words   "sixty   days 


allowed  for  settlements"  held  not  to 
give  Interest  In  business  done  In  the 
additional  SO  days.— Reliance  Life  Ins. 
Co.  v.  Beaton,  187  S.  W.  7*3. 

In  action  by  insurance  agent  for 
contracted  bonus  upon  Insurance  pro- 
cured during  year,  evidence  held  to 
support  finding  that  business  procured 
(ceeded    I1.2&0 


41. 


s  of  gen- 
:y  for  a  life  Insurance  com- 
a  deductions  from  the  agent's 
>ns  on  renewal  premiums, 
!  agent  did  '  not  collect  the 
.  held  to  apply  to  commis- 
'"     i   by  .the 


lollcles 


rely  those  policy 
holders  who  removed  from  the  state. — 
Washington  Life  Ins.  Co.  v.  Reinhurdt, 
142   S.   W.    596.     See  28   Cent.    Dig.    In- 


oral    I 


Provisio 


i  life  i 


t  of  | 


premiums  after  discontinuance  of 
agreement  held  not  to  entitle  the  agent 
to  commission  free  of  the  provision  for 
deduction  where  the  premiums  were 
not   collected   by  him. — Id. 

43.  Provision  In  a  contract  of  gen- 
eral agency  for  a  life  insurance  com- 
pany as  to  collecting  renewal  pre- 
miums on  policies  written  by  others 
held  not  to  require  the  company  to 
allow  such  agent  to  collect  them. — -Id. 

44.  Provision  In  each  of  several 
successive  contracts  of  general  agency 
of  h  life  Insurance  company  as  to  de- 
duction from  the  agent's  commissions 
on  renewal  premiums  wben  they  were 
not  collected  by,  the  agent  held  to  suc- 
ceed that  In  the  prior  contracts  as  to 
all  policies,  under  whatever  contract 
written.'— Id. 

48.  if  a  contract  of  general  agency 
for  a  life  Insurance  company  ts  doubt- 
ful as  to  whether  a  provision  as  to  de- 
duction from  commissions  on  renewal 
premiums  when  not  collected  by  the 
agent  applies  to  policies  written  under 
prior  contracts,  held  the  practical  con- 
struction put  on  it  by  the  parties  on 
termination  of  the  agency  should  con- 
trol.—Id. 
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according  to  rule,  it  waB  held  pending  an  investigation  of  the  ap- 
plicant, and  not  being  satisfied  with  the  risk,  it  was  declined, 
the  policy  recalled,  and  no  premium  was  ever  paid,  the  agent 
was  not  entitled  to  commissions."  However,,  where  the  com- 
pany sent  a  policy  and  it  was  impossible  for  the  insured  to  receive 
it  at  the  time  although  he  was  willing  to  do  so  and  the  insurer  re- 
called the  policy  before  he  could  accept  it,  the  agent  was  entitled 
to  his  commission."  'It  has  been  held  that  an  agent  cannot  recover 
a  balance  of  commissions  included  in  notes  not  yet  paid."  M  Where 
an  agent  agrees  that  the  company's  record  of  his  account  is  cor- 
rect there  is  an  account  stated.48  (As  to  advances  to  agent  after 
account  stated,  see  Ann.  50  and  51.  As  to  estoppel  of  agent  to 
insist  he  was  working  on  a-  salary  basis,  see  Ann.  52.  As  to  can- 
cellation of  contract  and  deprivation  of  agent  of  right  to  commis- 
sions on  renewal  premiums,  see  Ann.  54.) 


40.  Where  the  general  office  of  In- 
surer sent  a  policy  to  a.  local  office, 
where  according-  to  rule,  It  was  held 
pen  ding  on  Investigation  of  the  appli- 
cant, and  not  being-  satisfied  with  the 
risk,  It  was  declined,  and  the  policy 
recalled,  and  no  premium  was  ever 
paid,  the  agent  was  not  entitled  to 
commissions— Mutual  Life  Ins.  Co.  of 
'"     7  York  v.  Hodnette,    147   S.  W,  816. 


47.     Where  a 


:t  of  a 


1  that  00  per  cent  of  the  first  an- 
nual Insurance  premiums  should  be 
paid  to  the  agent,  and  the  agent  pro- 
cured a  person  to  take  out  a  policy, 
and  such  person  was  out  of  town  when 
the  policy  was  sent,  and  did  not  know 
that  It  was  awaiting  him,  and  the  com- 
pany recalled  the  policy  and  refuted 
to  return  It.  although  the  person  was 
willing  to  take  It  and  pay  the  premium, 
the  agent  was  entitled  to  a  commission 
on  such  policy. — Lea  v.  Union  Cent. 
Life  Ins  .Co.,  43  8.  W.  827,  17  Tex.  ClV. 
App.   461. 

48.  An  agent  cannot  recover  a  bal- 
ance of  commission  Included  In  notes 
not  yet  paid. — San  Antonio  Life  Ins. 
Co.  v.  Griffith,   186   S.  W.   S36. 


Wber 


>    or  ( 


a  company  took  fr( 
an  itemized  statement  of  Its  accoi 
with  an  agent,  and  the  agent  wi 
carefully  over  It  and  pointed  out  t 
or  three  errors,  which  were  accordli 

eeted,  and  said  that  the  accoi 


other 


I8S. 

SO.  Where  an  insurance  agent  knew 
that  the  company  was  making  an  ad- 
vance to  him  on  the  belief  that  certain 
Items  of  dispute  were  settled  by  an 
account  stated,  the  agent  was  estopped 
to  thereafter  Insist  that  there  was  no 
account  stated. — Id. 

Bl.  Evidence  held  to  support  a  find- 
ing that  It  was  the  Intention  that  an 
e  agent  be  allowed  a  monthly 


advance,  chargeable  against  commis- 
sions to  be  earned,  not  intended  as  sal- 
ary in  addition  to  commissions. — Gen- 
eres  v.  Security  Life  Ins.  Co.  of  Amer- 
ica, 163  9.  W.  386.  See  28  Cent.  Dig. 
insurance,  it  111-11*. 

53.  Insurance  agent,  by  acquiescence 
and  practical  construction  of  his  con- 
tract, held  thereafter  estopped  to  In- 
sist that  he  was  working  upon  a  sal- 
ary basis — Id. 

S3.  Evidence  held  to  support  a  find- 
ing that  notes  received  by  the  agent 
upon  premiums,  and  sent  to  the  com- 
pany, were,  with  the  agent's  knowl- 
edge, only  received  by  the  company 
as  collateral  to  his  Account,  and  he 
was  not  entitled  to  commissions  until 
the   notes    were   paid.— Id. 

M.  A  contract  of  employment  as 
soliciting  agent  for  an  insurance  "com- 
pany stipulated  for  the  payment  of 
commissions  on  renewal  premiums  In 
the  event  of  a  discontinuance  of  the 
contract  after  one  year,  and  provided 
that  the  rights  of  the  agent  under  the 
contract  should  be  forfeited  on  his 
wrongfully  increasing  the  company's 
liabilities  by  any  corrupt  act,  or  fail- 
ing to  remit  to  the  company  money 
collected  by  him,  or  to  make  required 
reports,  and  authorized  the  termina- 
tion of  the  contract  for  good  cause. 
Held,  that  a  forfeiture  of  the  rights  of 
the  agent  under  the  contract  operated 
only  as  to  rights  which  might  in  the 
future  accrue  under  the  contract  If  it 
remained  in  force,  and  to  exempt  the 
company  from  Huh  111  ties  on  account  of 
transactions  which  might  In  the  fu- 
ture be  had,  and  which,  if  the  contract 
remained  in  force,  would  create  lia- 
bilities against  It,  and  a  cancellation 
of  the  contract,  because  of  the  wrong- 
ful acts  of  the  agent  deprived  him  of 
the  right  to  commissions  on  renewal 
premiums  subsequently  paid. — Arm- 
strong v.  National  Life  Ins.  Co..  Ill 
S.  W.  327.  See  28  Cent.  Dig.  Insur- 
ance,  I  111-111. 
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Breach  of  Contract  of  Agency  By  Insurer.— In  a  matter  of  al- 
leged breach  of  contract  of  employment  it  is  the  province  of  the 
court  to  determine  whether  the  contract  is  ambiguous  as  to  right 
of  discharge.™  It  is  not  necessary  in  such  a  case  for  the  petition 
to  allege  what  effort  the  discharged  agent  made  to  obtain  other 
employment  and  what  amount  he  earned  or  might  have  earned  by 
reasonable  diligence.6*  He  can  testify  on  the  trial  what  amount  he 
would  have  made  under  his  contract  of  employment.87  The  insur- 
ance company  can  reduce  the  amount  of  damages  by  showing  that 
the  discharged  agent  by  proper  diligence  could  have  obtained  other 
remunerative  employment. ™  In  an  action  for  breach  of  an  insur- 
ance company's  contract  to  make  advances  to  an  agent  to  enable 
him  to  continue  work,  it  was  held  that  the  plaintiff  could  not  re- 
cover for  the  lose  of  the  business  given  up  by  him  to  accept  em- 
ployment with  the  insurance  company."  In  such  a  case  the  burden 
of  proving  that  the  agent  could  have  reduced  the  damages  is  on 

M— <F>  Breton  of  contract  »J  » 


08.  In  sutt  by  superintendent  of 
agents  again  at  Insurance  company  for 
breach  of  contract  of  employment.  It 
was  the  province  of  the  court  to  de- 
termine whether  contract  was  ambigu- 
ous as  to  right  of  discharge. — Ameri- 
can Nat.  Ins.  Co.  vs.  Van  Dusen.  185 
8.  W.   884. 

BO.  In  action  by  superintendent 
against  Insurance  company  for  breach 
of  contract  of  employment,  it  was  not 
neccessary  that  plaintiff's  petition  al- 
lege what  effort  he  made  to  obtain 
other  employment,  and  what  amount 
he  earned  or  might  have  earned  by 
reasonable  diligence. — Id. 

07.  In  suit  by  superintendent 
against  Insurance  company  for  wrong- 
ful discharge,  testimony  of  plaintiff  as 
to  amount  he  would  have  made  under 
his  contract  of  employment,  held  ad- 
missible.— Id. 

08.  Where  a  person  employed  by  an 
insurance  company  merely  obligated 
himself  to  furnish  hie  personal  ser- 
vices In  the  performance  of  specified 
duties,  and  to  perform  such  other  du- 
ties as  might  be  required  of  the  de- 
partments with  which  he  was  to  be 
connected,  amd  was  discharged  before 
tbe  end  of  the  term,  the  company,  in 
his  action  for  breach  of  the  contract, 
could  reduce  the  amount  of  damages 
by  showing  that  he  had  or  by  proper 
diligence  could  have  obtained  other 
remunerative  employment. — Texas  Life 
Ins.  Co.  v.  Roberts,  119  S.  W.  926. 
See  38  Cent.  Dig.  Insurance,  1  HE. 

08.  That  plaintiff  filed  a  waiver  of 
certain  elements  of  damages  claimed 
did  not  render  the  evidence  of  other 
employment  Immaterial,  where,  after 
the  waiver,  he  still  claimed  some  dam- 
ages from  the  alleged  breach  of  con- 
tract..   Id. 


80.  In  an  action  for  breach  of  a 
contract  of  employment  by  destroying 
plaintiff  as  a  traveling  agent  for  de- 
fendant Insurance  company.  It  was  er- 
ror to  exclude  plaintiff's  expense  ac- 
counts submitted  to  defendant  from 
the  time  be  entered  defendant's  em. 
ploy  unUl  his  discharge:  the  evidence 
being  material  upon  the  question  of 
good  faith  In  terminating  the  con- 
tract.— Id. 


01.  A  contract  of  employment  with 
an  lnaurance  company  provided  that  It 
might  be  terminated  by  the  company 
If  the  employee  should  fall  to  produce 
sufficient  business  to  make  the  busi- 
ness written  under  the  contract  profit- 
able  to  the  company,  that  a  vote  of 
Its  board  of  directors  on  the  question 
should  be  final,  and  that  they  should 
have  the  power  to  terminate  the  eon* 
tract  at  any  time  they  should  consider 
it  for  the  best  interest  of  the  company 
to  do  bo.  Held,  that  the  contract  was 
ambiguous  as  to  the  right  of  discharge, 
and  It  was  a  question  for  the  Jury 
whether  It  was  the  Intention  of  the 
parties  that  the  company  should  have 
the  absolute  right  to  discharge  the 
employee  at  any  time  or  without  cause, 
and  whether  the  vote  of  the  directors 
was  Intended  to  be  final,  so  that  tbe 
employee  could  not  question  the  good 
faith  of  their  act  in  the  absence  of 
fraud. — Id. 

oa.  l&vidence  held  sufficient  to  sus- 
tain the  court's  nod  in  g  as  to  the 
amount  of  recovery  for  time  lost  by  the 
company's  failure  to  make  advances  as 
agreed.— San  Antonio  Life  Ins.  Co.  v. 
Griffith.  186  B.  W.  836. 

S3.  Evidence  held  sufficient  to  war- 
rant a  finding  that  the  agent's  com- 
mission would  have  been  more  than 
they  were  at  the  beginning. — Id. 
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the  defendant"  (As  to  evidence  as  to  the  amount  of  recovery  fop 
time  lost  by  the  company's  failure  to  make  advances  to  the  agent, 
see  Ann.  62,  and  as  to  evidence  sufficient  to  warrant  a  finding  that 
the  agent's  commission  would  have  been  more  than  it  was  at  the 
beginning,  see  Ann.  63.  In  regard  to  ambiguity  of  contract  and 
right  of  company  to  discharge  employee  at  any  time  without  cause, 
see  Ann.  61.  As  to  admissibility  of  expense  accounts  of  discharged 
agent  on  the  question  of  good  faith,  see  Ann.  60.  As  to  waiving 
certain  elements  of  damages  claimed  not  rendering  evidence  of 
other  employment  immaterial,  see  Ann.  59.) 

Extent  and  Exercise  of  Powers  of  Agent — In  General. — An  Insur- 
ance company  is  responsible  for  the  acts  and  declarations  of  their 
local  agents  within  the  scope  of  their  employment,"  and  is  charge- 
able with  notice  of  the  acts  of  its  agents  within  the  apparent  scope 
of  the  agent's  authority.*7  However,  an  agent  may  bind  the  com- 
pany by  acts  transcending  his  authority  as  defined  and  limited  in 
the  policy,  if  it  appears  that  such  limitation  was  waived  by  the 
company.68  Incidentally,  it  has  been  held  that  authority  in  an 
agent  to  collect  premiums  does  not  imply  authority  to  accept  prop- 
erty as  payment  in  lieu  of  cash."* 

(A)  General  and  Special  Agents. — Where  defendant's  agent  re- 
ceived money  for  it  on  a  stock  subscription  the  defendant  was 
liable  for  such  money  under  the  contract  entered  into.10  In  such 
a  case  also  the  company  could  not  object  if  the  agents  accepted 
a  smaller  cash  payment  than  was  called  for  in  the  contract." 

84.     In  an  action  for  breach  of  a  life  policy.  If  It  appears  that  such  llmlta- 

Insurance     company's     agreement     to  tlon   was   waived    by    the   company. — 

make  advances  to  the  agent,  the  burden  Equitable  Life  Assur.  Soc-  v.  Cole,  )6 

of  proving  that  the  agent  could  have  8.  W.  720. 

reduced  the  damages  Is  on   defendant.  SB.     Authority  In  an  Insurance  agent 

— Id.  to   collect    premiums   does   not    Imply 

so.     In   an  action  for  breach   of   an  authority   to   accept  property   as   pay- 
Insurance  company's  contract  to  make  ment  tn   lle,»  oC  cash.— Equitable   Life 
advances    to   the   agent   to    enable    him  Assur.  Soc.  v.  Cole.  SB   S.  W.  T20. 
to    continue    work,    plaintiff    could    not  _  _  __ 
recover   for   the  loss   of  the  business,  ■•  <*>— ««**il  or  Special  Agents. 

given  up  by  him  to  accept  employment  _       

with  the  Insurance  company.— Id.  ™-    wlll!|,«     defendant's     agent     re- 

ceived   money    for    It   on    a   stock    BUb- 

87— <»)»rt.nt  and  areolae  of  Powm.  "caption,  defendant,  was  liable  for  th, 


of  Agent. — m  OwunO. 


.iu.™.     ,„.-  ,..  v— .  -    „     .  agfnfa  hands,  and  hence 

91  lie    1SL)  was    ''able    for   Its    return    If   the   con- 

'  tract  under  which  the  money  was  paid 

06.    An    Insurance    company    Is    re-  required  «s  return  in   certain  contin- 

sponslble  for  the  acts  and  declarations  «**     "hi'h  JZSZfSrfvrTa 

of  their  local  agents  within   the  scope  Ll™  '"JU^o.  v-  Kenner    1S6  S.  W.  482. 

of    their    employment.— Amarlllo    Nat.  .   ":     Wnfre  *  "to.ok#  <"■>>  scrip  tion  con - 

Life  Ins.  Co.  v.  Brown,   lie  S.  W.  168.  Iract  provided   that  IB  a  share  should 

be    paid    in    cash    to    the    corporations 

87.    An  insurance  company  Is  charge-  ag-ents   as   compensation   for   services, 

able    with    notice   of    the   acts   of   its  Q,e  corporation  could  not   object   that 

agents   within   the   apparent   scope   of  they  accepted  a  less  sum  from  the  pur- 

the   agents    authority.— Security   MuL  chBBer,  except  that,  upon  rejection  of 


e  Ins.  Co.  v.  Calvert,  100  S.  W.  103S, 


contract,   it   was   I 


Judgment  reversed,  106  S.  W.  380.  the  8um  ac,.epted  by  the  agents  under 

68.     An    Insurance   agent   may    bind  the  provisions  requiring  the  return  of 

the  company  by'  acts  transcending  bis  the  amount  paid  In  case  the  contract 

aulhorlty,  as  defined  and  limited  in  the  was  rejected. — Id. 
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Unauthorixed  and  Wrongful  Acts  of  Agents. — The  general  rule 
is  that  a  company  which  authorizes  its  agent  to  solicit  and  obtain 
insurance  is  responsible  for  the  fraud  of  the  agent  in  the  line  of 
his  agency."  Further,  though  agents  violate  the  instructions  of 
the  company  in  taking  policies,  the  company  is  liable  if  the  act 
is  within  the  apparent  scope  of  the  agent's  authority."  In  a  case 
where  the  agent  guaranteed  a  certain  surplus  to  accrue  in  the 
years  to  come  his  statement  was  held  to  be  a  mere  expression  of 
opinion  and  the  plaintiff  was  not  entitled  as  a  matter  of  law  to 
recover  the  difference  between  the  surplus  accruing  on  the  policy 
and  the  amount  stated  by  the  agent  on  the  ground  that  such  state- 
ment was  fraudulently  and  deceitfully  made." 

(A)  In  Accepting  Notes  in  Payment  of  (Premiums. — Where  an 
agent  accepted  a  negotiable  note  for  a  policy,  knowing  that  the 
policy  would  not  be  issued,  and  transferred  the  note  to  an  inno- 
cent holder,  he  perpetrated  a  fraud  for  which  the  insurance  com- 
pany was  responsible.'*  After  a  risk  is  declined  the  acts  of  an 
agent  amount  to  a  conversion  if  he  refuses  to  return  the  premium 
note'and  the  applicant  has  a  right  of  action."  Where  a  note  is 
given  with  the  understanding  that  if  the  policy  is  not  issued  the 
note  will  be  returned,  and  the  policy  is  not  issued,  the  company  is 


1   Wrongful 


S3— (H)    Unauthorised    i 
Act*  of  Agents,      (8m 
',   S    U3.) 


78.  A  life  inourance  company  which 
authorized  its  agent  to  solicit  and  ob- 
tain Insurance  la  responsible  for  the 
fraud  of  the  agent  In  the  line  of  hi* 
agency. — Mutual  Reserve  Ldfe  Ins.  Co. 
v.  Seidel.  US  S.  W.  946.  See  Cent 
Dig.  Insurance,  !  12S. 

i  promise  by  an  agent  of  a 
e  company  to  an  applicant 
for  a  policy  that  a  premium  note 
should  be  returned  to  the  applicant  in 
case  he  did  not  accept  the  policy  was 
unauthorized,  the  contract  for  the  in- 
su ranee  was  minatory,  and,  where  the 
agent  fraudulently  negotiated  the  note 
to  an  Innocent  purchaser  before  the 
policy  was  accepted,  the  applicant  was 
entitled  to  recover  the  amount  of  the 
note  from  the  insurance  company. — Id. 

74.  wrier*  an  Insurance  agent  ob- 
tained negotiable  notes  of  applicants 
for  policies,  knowing  that  One  of  the 
policies  would  not  be  issued,  and  trans- 
ferred the  notes  to  an  innocent  holder. 
he  perpetrated  a  fraud  for  which  the 
Insurance  company  was  responsible. — 
Security  Life  Ins.  Co.  of  America  v. 
Stephenson.  136  S.  W.  1137.  See  !8 
Cent.  Dig.  Insurance.  1  123. 

7B.  Plaintiff  took  out  a  policy  guar- 
antying payment  of  a  fixed  sum  in  10 
years,  and  a  surplus,  based  on  in- 
surer's experience  with  such  policies, 
relying  on  representations  of  defen- 
dant's   agent    that,    from    past    Experi- 


ence, the  surplus  on  similar  policies 
amounted  to  a  given  sum,  but  that 
some  variation  might  be  expected  from 
the  rate  of  mortality,  interest,  etc.  In- 
surer classified  Its  policy  holders,  and 
the  estimates  made  by  the  agent  were 
'based  on  larger  amounts  paid  a  class 
Other  than  that  to  which  plaintiff  was 
assigned,  but  such  classification  was 
abandoned  before  the  payment  of  plain- 
tiff's policy,  and  at  the  time  of  Its 
Issuance  it  did  not  appear  that  Insurer 
had  had  any  experience  with  matured 
'policies  In  plaintiff's  class.  Held,  that 
the  agent's  statement  was  a  mere  ex- 
pression of  opinion,  and  hence  plaintiff 
was  not  entitled,  as  a  matter  of  law. 
to  recover  the  difference  between  sur- 
plus accruing  on  his  policy  and  the 
amount  stated  by  the  agent,  on  the 
ground  that  such  statement  was  frau- 
dulently and  deceitfully  made.— Don  o- 
ho  v.  Equitable  Life  Assur.  Soc.  of 
the  United  State,  64  S.  W.  646,  22  Tex. 

7S.  Though  Insurance  agents  vio- 
late the  Instructions  of  the  company 
In  taking  policies,  the  company  Is  lia- 
ble If  the  act  Is  within  the  apparent 
scope  of  the  agent's  authority — Ama- 
rlllo  Nat.  Life  Ins.  Co.  v.  Brown,  16* 
S.  W.  658. 

77.  Where  an  Insurance  agent  took 
the  applicant's  note  for  a  premium, 
and,  when  the  Insurer  declined  the 
risk,  refused  to  return  the  note  and 
negotiated  It,  his  acta  were  a  conver- 
sion, giving  the  applicant  a  right  of 
action. — Adams  v.  San  Antonio  Life 
Ins.  Co.,   185   S.   W.   610. 


gle 


292 


LIFE  INSURANCE 


liable  to  the  maker  of  the  note  in  case  the  latter  is  compelled  to 
pay  it  at  the  suit  of  a  bona  fide  purchaser  from  the  agent.™  "  Such 
a  suit  is  for  detention  and  conversion  and  is  barred  in  two  years.78 

(B)  Trade  Talk  of  Agents. — Often  statements  are  made  by 
agents  in  selling  stock  which  are  regarded  by  the  courts  as  mere 
puffing  inducements  or  promises  for  future  performance  and  not 
fraudulent  misrepresentations.'*' 

Ratification. — Where  a  policy  providing  that  it  should  not  be- 
come operative  until  actually  delivered  to  insured  while  in  good 
health  was  delivered  to  him  though  the  agent  knew  him  not  to- 
be  in  good  health  at  that  time,  the  company,  by  retaining  the  pre- 
mium and  not  repudiating  the  agent's  act,  ratified  the  delivery.*0 
The  fact  that  it  was  a  custom  of  the  agent  to  issue  more  than  one 
policy  to  the  same  person  for  a  single  period  does  not  of  itself 
show  that  the  insurer  had  knowledge  of  the  issuance  of '  the 
policies  on  which  to  base  a  ratification  of  the  agent's  acts.*1 

Representation  of  Both  Parties. — It  has  been  held  that  the  local 
agent  can  become  the  custodian  of  a  policy  for  the  insured,  not- 
withstanding his  agency  for  the  insurer.** 

Criminal  Prosecution  of  Agent — Statutory  Regulations. — Any  per- 
son who  transacts  the  business  of  a  life  insurance  agent  without 
first  obtaining  a  license  from  the  Commissioner  of  Insurance  and 
Banking  shall  be  punished  by  a  fine  and  imprisonment  (Art.  645, 
Criminal  Statutes  1916),  and  any  person  who  embezzles  the  pre- 


78.  An  action  for  the  recovery  of 
money  paid  by  plaintiffs  assignor  to 
the  transferee  of  a  note  given  by  the 
assignor  to  decedent  and  wrongfully 
appropriated  by  him  lr  for  detention 
and  conversion  of  personalty,  iind  bar- 
red In  two  years  under  Vernon's  Say- 
lea'  Ann.  Civ.  St.  1914.  Art.  6687.— 
Adams  v.  San  Antonio  Life  Ins.  Co., 
ISt    S.  W.   610. 

79.  Where  a  note  is  given  to  an  In- 
surance agent  by  an  applicant  for  a 
policy  to  pay  the  premium,  with  the 
understanding  the  note  will  be  return- 
ed If  the  policy  Is  not  issued,  and  the 
policy  Is  not  issued,  the  insurance  com- 
pany Is  liable  to  the  maker  of  the 
note  In  case  the  latter  la  compelled 
to  pay  It  at  the  suit  of  a  bona  fide 
purchaser  from  the  agent,  to  whom  It 
was  made  payable. — New  York  Life 
Ins.  Co.  v.  Basse,  SI  S.  W.  824. 

79a.  Statements  by  an  agent  In  tak- 
ing subscriptions  for  the  Increased 
capital  stock  of  a  life  inusrance  com- 
pany held  mere  puffing  Inducements  or 
promises  for  future  performance,  and 
not  fraudulent  misrepresentations. — 
Cope  v.  PItier,  188  S.  W.   44T. 


84—  (I)     BatUeatlon. 


(Ss*    BS    Cent. 
f  «*■> 

«w.  wnere  a  life  policy,  which  pro- 
vided that  it  should  not  become  opera- 
tive until  "actually  delivered  to  the 
Insured  herein  named  while  In  good  - 
health,"  was  delivered  to  the  insured, 
though  he  Was  known  to  the  agent 
making  the  delivery  not  to  be  in  good 
health,  the  company,  by  retaining  the 
premium  paid  thereon,  and  not  repudi- 
ating the  agent's  act,  ratified  the  de- 
livery.— Northwestern  Life  Aes'n  v. 
Findley,    88  8.  W.    896. 

ssl  The  fact  that  It  was  the  custom 
of  (he  agent  procuring  the  policies,  and 
other  agents  as  well,  to  Issue  more 
than  one  policy  to  the  same  person 
for  a  single  period,  did  not  alone  show 
that  the  Insurer  had  knowledge  of  the 
fact  of  the  Issuance  of  the  policies  on 
which  to  base  a  ratification  of  the 
agents'  acts. — Wilkinson  v.  Travelers' 
Ins.   Co.,  72   S.  W.   1018. 

109 — Representation  Of  Both  Partus. 
(See  98  Cent.  Dig.  Insurant)*,  {  133.) 
88.  The  local  agent  of  a  life  Insur- 
ance company  could  become  the  cus- 
todian of  the  policy  for  insured,  not- 
withstanding his  agency  for  the  com- 
pany.— Amarlllo  Nat.  Life  Ins.  Co.  v. 
Brown,   168   3.   W.   668. 
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miums  which  he  collects  is  guilty  of  theft.     (Art.  691,  Criminal 
Statutes  3916.) 

Criminal  Prosecution  of  Agent. — Under  the  statute  relating  to 
the  soliciting  of  insurance  without  a  certificate  to  act  as  insurance 
agent,  an  information  failing  to  allege  that  the  solicitor  was  to 
receive  compensation,  charges  no  offense.8"  8I  The  information 
must  also  allege  tbatlbe  company  for  whom  the  agent  solicited 
was  an  insurance  company.91  In  a  prosecution  for  larceny  by  em- 
bezzling insurance  premiums,  the  contract  under  which  the  ac- 
cused was  working  for  the  insurance  company  is  admissible,  its 
terms  being  binding  on  him."  In  such  a  ease  where  the  accused 
testified  that  he  had  received  a  premium  and  paid  it  to  no  one  it 
was  admissible  to  admit  testimony  of  his  superior  that  he  had  not 
received  it  or  permitted  accused  to  appropriate  it."  Further, 
where  the  accused  told  the  applicant  that  his  application  had  been 
cancelled  and  he  would  have  to  see  the  Btate  agent  to  get  the 
premium,  the  state  agent  could  testify  that  the  applicant  called 
and  did  receive  the  premium.**  "Where  the  agent  testified  that  he 
had  received  the  premiums  and  had  paid  them  to  no  one  but  had 
spent  the  money,  an  instruction  as  to  good  faith  in  retaining  the 
money  was  properly  refused."  Article  691  of  the  Penal  Code  has 
been  held  sufficient  to  include  prosecutions  of  agents  for  larceny 


Criminal 

S3.  Under  act  Tax.  July  >,  187&. 
prohibiting  any  person  from  acting 
as  agent  of  an  Insurance  company 
which  has  not  complied  with  the  laws 
of  that  state,  an  Information  charg- 
ing that  defendant  did  "solicit  insur- 
ance on  behalf  of  the  Kentucky  Mut- 
ual Security  Fund  Company  of  Louis- 
ville, Ky.."  and  transmit  "an  applica- 
tion for  insurance  from  said  company," 
etc..  Is  Insufficient  on  motion  In  arrest 
of  Judgment,  In  not  alleging  that  the 
company  named  was  an  Insurance  com- 
pany.— Brown  v.  State,  ID  S.  W.  112. 

84.  An  Indictment  for  engaging  In 
the  occupation  of  local  Insurance  agent 
without  a  license  was  drawn  under 
the  taw  of  1896  (Acts  1896,  p.  80)  re- 
quiring auch  agent  to  procure  a  li- 
cense In  each  county  In  which  he  solic- 
ited Insurance.  The  laws  of  1887 
(Acts  189T,  p.  68),  without  reference 
to  the  Act  of  1835,  re-enacted  Its  pro- 
visions omitting  the  requirement  that 
local  agents  should  procure  licenses 
In  each  county,  and  making  no  provl- 
slons  for  violation  of  that  act.    Held, 

that  the  latter  act  having  repealed  the 
former,  no  conviction  could  be  had. — 
Elchlltz  v.  State.  40  S.  W.  613,  38  Tex. 
Cr.  R.  488. 


80.  Under  Pen.  Code  1911,  Art 
relating  to  the  soliciting  of  Insu 
without  authority,  a  conviction  c 
be    sustained    on 


639, 


lug  to  allege  that  the  solicitor  was  to 
receive  compensation  either  directly 
,or  Indirectly,  though  no  motion  was 
made  to  quash  it  before  trial. — Jasper 
V.  State,  184  S.  W.  8E1. 

Be.  In  a  prosecution  for  larceny 
by.  embezzling  insurance  premiums, 
the  contract  under  which  the  accused 
was  working  for  the  insurance  com- 
pany was  admissible;  its  terms  being 
binding  upon  him. — Meredith  v.  State, 
184  8.  W.  204. 

87.  Where  one  accused  of  having 
embezzled  Insurance  premiums  testi- 
fied that  he  had  received  a  premium 
and  had  paid  It  to  no  one.  It  was  not 
error  to  admit  testimony  of  his  su- 
perior that  he  had  not  received  It  or 
permitted  accused  to  appropriate  it. — 
Id. 

ed    of    larceny 

fl  that  he  told 

the  applicant  that  his  application  had 
been  canceled  and  he  would  have  to 
see  the  state  agent  to  get  the  premium, 
the  state  agent  could  testify  that  the 
applicant  called  and  did  receive  the 
premium.— Meredith  v.  State,  184  S.  W. 
104. 

BS.  In  a  prosecution  for  embezzle- 
ment of  insurance  premiums,  where 
the  agent  testified  that  he  had  received 
them  and  had  paid  them  to  no  one  but 
had  spent  the  money,  an  Instruction  as 
to  good  faith  in  retaining  the  money 
was  properly  refused. — Meredith  v. 
State,   184   S.  W.  104. 


ogle 
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by  embezzlement  of  premiums  paid."  An  agent  receives  premiums 
under  his  employment 'and  may  not  appropriate  them  to  his  own 
use,  so  that  failure  of  the  applicant  to  sign  a  new  application  aB 
required  would  not  affect  his  guilt  in  appropriating  the  premiums.*-1 
Although  the  agent  could  have  retained  his  per  cent  as  commissions, 
had  the  policy  been  issued,  that  woud  not  reduce  the  crime  from 
felony  to  misdemeanor  where  the  policy  was  not  in  fact  issued.'* 
In  a  prosecution  under  the  statute  for  embezzlement  {Art.  691  of 
the  Criminal  Statutes  of  1916),  it  is  not  necessary  to  allege  the 
ownership  of  the  money."  Although  an  indictment  for  larceny 
by  embezzlement  from  corporation  must  allege  that  the  defrauded 
party  was  a  corporation,  it  is  not  necessary  to  allege  that  other 
corporations  interested  were  such." 

Revocation  of  Agent's  Authority — Statutory  Regulations. — An 
agent's  authority  to  solicit  insurance  may  be  revoked  for  violation 
of  any  of  the  insurance  laws,  for  knowingly  deceiving  or  defraud- 
ing a  policy  holder  or  for  unreasonably  failing  and  neglecting  to 
pay  over  to  the  company  the  premiums  collected  by  bim.  {Art. 
4971,  Rev.  St.  1914.) 

INSURABLE   INTEKEST 

What  Constitutes  Interest  in  Human  Life. — A  woman  has  an  in- 
surable interest  in  the  life  of  her  intended  husband,"  and  an  illegit- 
imate daughter  has  an  insurable  interest  in  the  life  of  her  father.*1 
However,  a  niece,  who  has  no  expectation  of  pecuniary  benefit  from 
-her  uncle  further  than  the  probability  of  an  occasional  gift,  has 
no  insurable  interest  in  his  life.98     A  community  creditor  has  no 

90.     Title   of  Acts   31st   Leg.    c.    IDS.  embezzlement    from    corporation 

!    51    (now    Pen   Code    1911,    Art.    691).  allege  that  the  defrauded  party  i 

held  sufficient   to   Include   prosecutions  cornoralion,   It  la   not  necessary   I 

of    Insurance    agents    for    larceny    by  lege   that  other  corporations   lnti 

embezzlement      of      premiums      paid. —  ed  were  such.— Id. 

Meredith  v.  State.  184   8.  W.  201.  95.     Under  Pen.  Code  1911.  Art.  689, 

•1.     An      Insurance      at-ent      receives  relating  to  the   soliciting  of  Insurance 

premiums   under   hie    employment,   and  without   a   certificate    to   act    as   insur- 

may   not  appropriate  them    to   hla   own  ance  agent,  in  Information,   falling   to 

use.  so  that  failure  of  the  applicant  to  allege  that  the  solicitor  was  to  receive 

sign    a    new    application    as    required  compensation,    charges    no    often se. — 

would  not  affect  his  guilt  in  appropria-  Jasper  v.  State.  184  S.  W.  861. 
ting  the  premiums.— Meredith  v.  State, 

III   3.  W.  204.  EBTSTTKABLE      UfTEMIST.      (in     30 

93.     Although  an  Insurance  agent  ac-  CTO.   701. > 
cused   of   embezzling   premiums   could 

have    retained     40     per    cent,     thereof.  lie — What  Constitutes  interest  In  In. 

had  the  policy  been  issued,  that  would  man    Ufa.      (Sea    38    Cant.    Dig     In- 

not    reduce   the   crime    from    felony    to  ■manoe,   §§   139-167,   177.) 

misdemeanor,     where    the    policy    was  SO.     A  niece,  who  had  no  expectation 

not  In  fact  Issued. — Meredith   v.   State,  or    pecuniary    benefit    from    her    uncle 

184  S.  W.  204.  further  than  the  probability  of  an   oc- 

93.     In     a     prosecution     under     Pen.  castonal  girt,  has  no  insurable  interest 

Code  1911,   Art.   891,   making  an   Insur-  in  his  life.— Wilton  v.   New  York  Life 

ance  agent  who  collects  premiums  and  Ins.  Co.,  78  S.  W.  403,  S4  Ten.  Civ.  App. 

converts   them  guilty    of  larceny,   it  Is  156. 

not   necessary  to  allege  the  ownership  VT.     A   woman    has   an    Insurable   ln- 

«:   the    money.— Meredith    v.   State,   181  terest  in  the  life  of  her  Intended  hus- 

8.  W.  304,  batid. — Taylor    v.    Travellers'    Ins.    Co., 


Wliile  Indictment  for  larceny  by     ,  39  S.  W, 
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insurable  interest  in  the  life  of  the  wife.100  Whatever  insurable 
interest  one  may  have  in  his  partner's  life  ceases  when  the  latter 
retires  unindebted  to  the  firm.08  "Where  each  of  two  partners  took 
out  a  policy  on  his  life  payable  to  the  firm,  and  premiums  of  like 
amount  on  each  were  paid  out  of  the  firm's  assets,  the  continuing 
partner  has  no  claim  on  his  retired  partner's  policy  as  against  the 
letter's  estate.**  A  wife  has  no  interest  in  her  husband's  life  after 
divorce,  as  beneficiary.1*0* 

Insurance  Without  Interest. — A  person  who  has  no  insurable 
interest  in  the  life  of  the  insured  may  be  made  the  beneficiary  in 
a  policy  but  the  courts  will  consider  him  a  trustee  for  the  benefit 
of  those  legally  entitled  to  the  proceeds.101  The  fact  that  the  pre- 
miums are  paid  by  the  beneficiary  does  not  render  the  policy  void.10* 
One  may  be  made  the  legatee  of  the  proceeds  of  a  policy  taken 
out  by  the  testator  on  his  own  life,  though  having  no  insurable  in- 
terest in- the  life  of  the  testator.101 

Wagering  Policies. — Where  one  brother  took  out  a  policy  on  the 
life  of  his  brother  who  was  indebted  to  him  it  was  held  that  re- 
covery could  not  be  defeated  on  the  ground  that  it  was  a  wagering 
policy.108 

Assignment  of  Policy  to  Person  Without  Interest. — The  general 
rule  is  that  there  can  be  no  recovery  on  a  policy  by  one  having  no 
insurable  interest  in  the  life  insured,  to  whom  the  policy  was  as- 
signed after  its  issuance.10*  '•*     Such  an  assignment  is  valid  only 

90.     Whatever  Incurable  Interest  one  consider  him  a  trustee  for  the  benefit 

may  have  in    his   partner's   life   cesses  of  those  legally  entitled  to  the  policy. 

when   the  latter  retires  unindebted  to  —Mutual   Life   Ins.  Co.   of  New   Tork 

the  firm;  and  where  each  of  two  part-  v.  Blodgett,    27   S.  W.   288. 
nera  took  out  a  policy  on  hie  life  pay-  10a.     One   may    be   made  the   legatee 

able  to  the  Arm,  and  premiums  of  like  of  the  proceeds  of  a  life  Insurance  pol- 

amount  on  each  were  paid  out  of  the  ley   taken   out   by   the  testator  on  his 

firm's   assets,    the   continuing   partner  own   life,   though   having  no   insurable 

has  no  claim  on   his  retired  partner's  interest  In   the  life  of  the   testator. — 

policy  as  against  the  letter's  estate.—  Fletcher  v.  Williams,  B6   S.  W.  860. 
Cheevea  v.  Anders.  26  S.  W.  324. 

09.  An  illegitimate  daughter  has  an 
Insurable  Interest  in  the  life  of  her 
father. — Maiey  v.  Franklin  LJfe  Ins. 
Co..   164   S.  W.   138.     See  ZS  Cent   Dig.  103.     Recovery  on  a  policy  for  *16,- 

Insurance,   It    158-162.  000,   taken  out  by  plaint!!!  on   the   life 

100.  A  community  creditor  has  no  of  his  brother,  who  was  Indebted  to 
Insurable  interest  In  the  life  of  the  him  in  the  sum  of  $1,200.  cannot  be 
wife.  Cameron  v.  Barcus.  71  S.  W.  defeated  on  the  ground  that  it  was  a 
423.  wagering    policy,— Raul  table    Life    Ab- 

100*.  Wife,  on  being  divorced,  ceas-  sur.  Soc.  v.  Hail  e  wood,  12  S.  W.  821. 
ed  to  have  any  interest  as   beneficiary 

In     policy    on    husband's    life. — North-  138 — AsstfnmSBt    of   Policy   to   Parson 

western    Mut.    Life   Ins.   Co.    v.    White-  Without  Interest.     See  38  Cent.  Dig. 

cello,  188  S.  W.   22.  Xnauranos,  58  1SS,  167.) 

104.  There  can  be  no  recovery  on  a 
life  policy  by  one  having  no  Insurable 
Interest    in   the   life   insured,    to    whom 

101.  As  an  Insured  may  make  a  the  policy  was  asslKm-d  after  Its  is- 
person  who  has  no  insurable  interest  suance, — Wilton  v.  New  York  Life  Ins. 
in  his  life  the  beneficiary  in  the  life  Co..  78  S.  W.  403,  34  Tex.  Civ.  App. 
policy,  the  fact  that  the  premiums  are        1B6. 

paid  by  such  beneficiary  does  no 
der  the  policy  void,  but  the  court 
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to  the  extent  of  reimbursing  the  assignee  for  the  amount  paid  out 
by  him.10"  The  rule  that  a  wife's  interest  as  assignee  of  a  policy 
on  her  husband's  life  ceases  on  the  divorce  of  the  parties  is  ap- 
plicable to,  an  endowment  policy  issued  to  the  husband.10*  The 
reason  is  that  after  the  divorce  and  before  the  arrival  of  the  date 
of  the  policy  becoming  due,  the  wife,  if  continuing  to  hold  the 
policy  would  be  interested  in  bis  death.10*  The  wife  would,  of 
course,  be  entitled  to  reimbursement  for  premiums  paid.101 

THE  CONTRACT  IN  GENERAL 

(A)    NATURE.   REQUISITES  AND  VALIDITY 

Policies  Shall  Contain  What — Statutory  Regulations. — A  provi- 
sion that^- 

(1)  All  premiums  shall  be  payable  in  advance. 

(2)  A  grace  of  one  month  shall  be  allowed  for  payment. 

(3)  The  policy,  or  policy  and  application  shall  constitute  the 
entire  contract  and  shall  be  incontestable  not  later  than  two  years 
from  its  date  except  for  non-payment  of  premiums. 

(4)  All  statements  made  by  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties. 

(5)  If  the  age  of'  insured  has  been  understated  the  amount  pay- 
able tinder  the  policy  shall  be  such  as  the  premium  paid  would 
have  purchased  at  the  correct  age. 

(6)  A  loan  value  shall  be  included,  after  three  years  premiums 
have  been  paid,  except  in  term  and  pure  endowment  insurance. 

(7)  In  default  of  premium  payment  after  payments  have  been 
made  for  three  years,  the  owner  shall  have  a  stipulated  form  of 
insurance,  the  net  value  of  which  shall  be  at  least  equal  to  the 
reserve  at  the  date  of  default.     Term  insurance  excepted. 

(8)  A  table  showing  the  loan  values  shall  be  included,  with 
options. 

(9)  If,  in  the  default  of  premium  payments,  the  value  of  the 
policy  shall  be  applied  to  the  purchase  of  other  insurance.  Also  a 
provision  for  reinstatement.. 

(10)  When  policy  shall  become  a  claim  by  death  of  insured 

Insured,  and  not  alleging  an  Insurable  Cent.    Dig.,    vol.    28.    cola.    682-687,    II 

Interest  In  the  life  of  Insured  or  In  the  168-171. 

policy,  may  not  recover  thereon. —  107.  As  an  assignee  of  life  policy, 
Dugger  v.  Mutual  Life  Ins.  Co.,  81  S.  to  be  entitled  to  hold  an  Interest  there- 
W.  335.  In,  must  have  an  insurable  interest  in 
10S.  The  rule  that  a  wife's  interest  the  life  Insured,  a  wife's  Interest  as 
an  assignee  of  a  policy  on  her  hus-  assignee  of  a  policy  on  her  husband's 
band's  life  ceases  on  the  divorce  of  the  life  ceases  on  the  divorce  of  the  par- 
parties  Is  applicable  to  an  endowment  ties,  except  bo  far  as  she  has  paid 
policy  Issued  to  the  husband,  payable  premiums. — Hatch  v.  Hatch,  3D  S.  W. 
on  a  designated  future  date  or  on  his  411,  36  Tex.  Civ.  App.  373. 
death  prior  to  that  time;  for.  after  the  100,  An  assignment  of  a  life  policy 
divorce  and  before  the  arrival  of  the  to  one  without  Insurable  Interest  la 
designated  date,  the  wife.  If  continuing  valid  in  Texas  only  to  the  extent  of 
to  hold  the  policy,  would  be  interested  reimbursing  the  assignee  for  tbe 
In  his  death.— Hatch  v.  Hatch.  80  S.  amount  paid  out  by  him.— Manhattan 
W.    411,    85    Tex.    Civ.    App.    373.     See  Life  Ins,  Co.  v.  Cohen,  139  S.  W.  El. 

Google 
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upon  due  proof  of  death  and  the  right  of  claimant  to  proceeds 
settlement  shall  be  made  not  later  than  two  months  after  the  re- 
ceipt of  such  proof. 

(11)  Policy  shall  include  a  table  showing  amounts  of  install- 
ments in  which  it  may  provide  its  proceeds  may  be  payable.  (Art. 
4741,  Rev.  St.  1914.) 

Policies  Shall  Not  Contain  What— Statutory  Regulations.— 1.  A 
provision  limiting  the  time  within  which  any  action  may  be  com- 
menced to  less  than  two  years  after  the  cause  of  action  shall  ac- 
crue. 

2.  A  provision  by  which  the  policy  shall  purport  to  be  issued 
more  than  six  months  before  the  original  application,  if  thereby 
insured  would  rate  at  any  age  younger  than  his  age  at  date  when 
application  was  made. 

3.  A  provision  for  any  mode  of  settlement  at  maturity  of  less 
value  than  the  amounts  insured,  plus  dividend  additions,  if  any, 
less  any  indebtedness  to  the  company,  except  in  case  of  suicide  or 
in  case  of  certain  hazardous  occupations.  (Art.  4742,  Rev.  St. 
1914.) 

Policies  of  Foreign  Insurance  Companies  May  Contain— Statutory 
Regulations.- — Any  provision  which  the  laws  of  the  state,  territory, 
district  or  country,  under  which  the  company  is  organized,  pre- 
scribes shall  be  in  such  policies  when  issued  in  this  state.  (Art. 
4743,  Rev.  St.  1914.) 

No  Level  Premium  Policies  Shall  Be  Issued — Statutory  Regula- 
tions.— It  is  now  unlawful  for  level  premium  policies  providing 
for  more  than  one  year  preliminary  term  insurance  to  be  sold  in 
thiB  state.     (Art.  4952,  Rev.  St.  1914.) 

Forms  of  Policies  to  Be  Filed— Statutory  Regulations.— The  forms 
of  policies  shall  be  filed  with  the  Department  of  Insurance  and 
Banking  within  five  days  after  insurance.  (Art.  4748,  Rev.  St. 
1914.) 

What  Law  Governs — Policies  Governed  By  the  Laws  of  Texas, 
Notwithstanding  Stipulations  to  the  Contrary — Statutory  Regula- 
tions.— All  contracts  of  insurance  payable  to  any  citizen  of  this 
state  are  held  to  be  contracts  entered  into  by  virtue  of  the  laws 
of  this  state  and  governed  thereby  although  such  policy  may  pro- 
vide that  the  contract  was  executed  and  is  payable  together  with 
the  premiums  outside  this  state  or  at  the  home  office  of  the  com- 
pany issuing  the  same.     (Art.  4950,  Rev.  St.  1914.) 

(A)  Case  Law. — The  legal  effect  of  an  insurance  contract  mak- 
ing the  principal  and  premiums  payable  in  a  state  other  than  that 
of  insured's  residence  is  to  be  determined  by  the  laws  of  such 
state,110  and  this  despite  the  fact  that  the  laws  of  this  state  require 
foreign  insurance  corporations  to  establish  an  office  and  appoint 
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an  agent  upon  whom  service  may  be  had.109  It  has  been  held  that 
the  statute  of  another  state  providing  that  no  policy  shall  be  for- 
feited without  due  notice  applies  only  to  that  state  and  not  to 
Texas  where  the  policy  is  delivered  there,  even  though  the  pre- 
miums and  policy  are  payable  in  New  York."*  Where  an  applica- 
tion from  this  state  provided  that  it  should  be  the  basis  of  the  con- 
tract and  waived  notice  to  pay  the  premiums  and  that  the  eon- 
tract  was  completely  set  forth  in  the  policy  and  application  taken 
together,  it  could  not  be  presumed  that  the  parties  intended  that 
the  contract  was  to  be  governed  by  provisions  of  a  statute  of  New 
York  requiring  notice  to  pay  premiums  to  be  given  before  for- 
feiture.116 11S  In  an  early  case  it  was  held  that  where  a  life  policy 
provided  that  it  should  be  construed  and  governed  by  the  laws 
of  a  foreign  state,  the  provisions  of  the  statute  applying  thereto 
could  not  be  waived  by  the  parties.111 
Powers  of  Agents  in  Respect  to  Contracts  in  General. — It  is  held 


KB       OOXTBMT 
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Oat  IMC-  bnmM,  ff  173-175.) 

100.  The  fact  that  the  laws  of  Tex- 
as require  foreign  Insurance  corpora- 
tions, an  a  condition  precedent  to  their 
doing  business  In  that  state,  to  estab- 
lish an  office,  and  appoint  an  agent 
upon  whom  service  of  process  can  be 
made,  does  not.  where  the  principal 
and  premiums  are  made  payable  In 
another  state,  operate  to  make  the 
contract  performable  In,  and  Its  legal 
effect  to  be  determined  by,  the  laws 
of  Texas.  Judgment,  Sleders  v.  Mer- 
chants' Life  Ass'n  of  United  States. 
Bl  S.  W.  647.  reversed.— Seiders  v.  Mer- 
chants' Life  Ass'n  of  United  States, 
SI  S.  W.  753.  93  Tex.   114. 

110.     The  legal  effect  of 


laklni 


the 


premiums    payable    In    a    state   other 
than   that   of   the   insured's   residence, 
j    determined    by    the    laws    of 
tate.     Judgment,       Sleders       v. 
:'  Life  Ass'n  of  United  States 
(Civ.  App.  1899)  61  S.  W.  647  reversed. 
•   Life  Ass 


United  i 


,    64   t 


W.    763.    93    Tex. 


i   a   life   policy    provides 

he  construed  and  gov- 
laws  of  a  foreign  state. 
9    of   a    statute    applying 


rhough  a  contract  of  lni 
s  made  In  Texas.  It  was  m 
»t  the  home  office  In  New  Y< 


made  for  any  act  to  be  done  elsewhere 
by  the  company.  Held  that,  as  therD 
was  nothing  Indicating  that  the  parties 
contracted  with  reference  to  the  laws 
of  Texas,  the  contract  was  governed 
by  the  laws  of  New  York. — Metropol- 
itan Life  Ins.  Co.  v.  Bradley,  79  S.  W. 
3S7.  Jugdment  reversed  82  3.  W.  1031, 
98  Tex.  230. 

113.  Where  an  application  for  a  life 
policy  in  a  New  York  company  in1  made, 
and  the  policy  Is  delivered  In  Texas,  a 
New  York  statute  prohibiting  forfei- 
tures for  nonpayment  of  premiums. 
unless  written  notice  shall  have  been 
duly  addressed  to  the  Insured,  forms 
no  part  of  the  contract  of  Insurance, 
though  the  policy  Itself  provides,  In 
genera]  terms,  but  without  reference 
to  the  New  York  law,  for  a  notice  of 
accruing  premiums.— Co  wen  v.  Equit- 
able Life  Aseur.  Soc,  84  S.  W.  401. 

114.  A  statute  of  New  York,  pro- 
viding that  no  life  Insurance  corpora- 
tion doing  business  In  that  state  shall 
declare  a  policy  forfeited  or  lapsed 
within  one  year  from  the  failure  to 
pay  a  premium,  unless  a  notice  stating 
the  amount  of  the  premium,  etc..  shall 
have  been  duly  addressed  and  mailed 
to  the  last  known  post  office  address 
"In  this  State"  of  the  Insured  ap- 
plies only  to  contracts  made  In 
New  York  with  persona  having  a 
known  post  office  address  therein,  and 
cannot,  therefore,  be  applied  where  the. 
Insured  Uvea  In  Texas,  and  the  policy 
Is  delivered  there,  though  the  pre- 
miums and  policv  Itself  are  payable  In 
New  York. — Metropolitan  Life  Ins.  Co. 
v    Bradley,  82   S.  W.   1031. 

116.     Where    an    application    for    an 
insurance  policy  on  the  life  of  a  resl- 
of   Texas    provided    that   the    an- 
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that  in  the  absence  of  an  express  restriction  an  agent  has  power 
to  make  a  verbal  agreement  with  an  applicant  that  a  premium  note 
BJgned  by  the  applicant  shall  be.  surrendered  in  case  he  declines  to 
accept  the  policy.11"  The  secretary  and  general  manager  of  a 
company  have  more  power  than  the  local  agent,  as  it  has  been 
held  that  a  clause  in  a  certificate  denying  to  agents  the  power 
to  make,  alter  or  discharge  contracts,  waive  forfeiture  or  extend 
credits  does  not  apply  to  the  secretary  and  general  manager  of 
the  company. IW* 

.  Application  or  Offer  and  Acceptance. — Acceptance  of  the  policy 
must  be  shown  before  the  contract  is  complete.11"  Where  pending 
an  investigation  by  the  insurer  the  insured  died  it  devolved  on  the 
plaintiff  to  prove  that  the  contract  had  been  completed  by  the  ac- 
ceptance by  the  insurer  of  the  application.118  Postponement  of 
action  in  accepting  is  not  tantamount  to  an  acceptance  in  such  a 
case.110  After  the  premium  has  been  ordered  returned  to  the  in- 
sured the  fact  that  it  has  not  been  returned  will  not  estop  the  in- 
surer from  denying  an  acceptance  of  the  application.118  Where 
the  application  provided  that  no  verbal  statement  should  modify 
the  contract  unless  written  and  approved  by  the  officers  of  the 
insurer  and  the  application  should  be  the  sole  basis  o'f  the  con- 


waivea  notice  to  pay  the  premium  a. 
and  the 'policy  provided  that  the  an- 
swers and  statements  contained  In  the 
application  were  made  a  part  of  the 
contract,  and  that  the  contract  was 
completely  set  forth  In  the  policy  and 
application  taken  together,  it  could  not 
be  presumed  that  the  parties  Intended 
that  the  contract  was  to  be  governed 
by  provlalons  of  a  statute  of  New  York 
.requiring  notice  to  pay  premiums  to  be 
Riven  to  Insured  as  a  condition  of  de- 
claring the  policy  forfeited. — Id. 


129 — Powers  of   Agents  : 

Contracts  la  General.      (Ih  BB  Cent. 
Dig.  UUBXSJKM,  f  180-188,  1849,  1880.) 


115a.  In  the  absence  of  an  express 
restriction  on  his  authority,  an  agent 

to  make  a  verbal  agreement  with  an 
applicant  for  a  policy  that  a  premium 
note  signed  by  the  applicant  shall  bd 
surrendered  In  case  the  applicant  de- 
clines to  accept  the  policy. — Mutual 
Reserve  Life  Ins.  Co.  v.  Seldel,  113  8. 
W.  945.  See  28  Cent.  Dig.  Insurance, 
I!  180-182.  1849,  I860. 

11Gb.  A  clause  in  a  certificate  deny- 
ing to  agents  the  power  to  make,  alter, 
or   discharge   contracts,    waive   forfei- 


»  1 

116.  Decedent  applied  for  term  in- 
surance to  June  10,  1904,  and  a  20-pa- 
ment  policy  at  an  annual  premium 
of  f288  from  that  date.  He  executed 
a  note  for  both  the  term  and  first 
year's  premium  to  defendant's  local 
agent,  which  was  placed  In  the  local 
bank  In  escrow,  to  be  delivered  "when 
a  satisfactory  policy  for  $10,000  was 
turned  over"  to  decedent  by  the  bank. 
The  premium  tn  the  application  was 
fixed  at  decedent's  age  when  the  ap- 
plication was  written,  instead  of  st 
the  age  he  would  be  on  the  commence- 
ment of  the  regular  policy,  and,  this 
being  changed   l 


lollcy   s 


the 


ply   t 


the  a 


credits, 


t  ap- 


Instructlons  to  deliver  on  decedent 
signing  a  correction  of  the  application. 
The  policy  was  sent  to  the  bank,  and 
decedent,  on  the  day  he  was  killed, 
authorized  G,  to  transfer  the  policy  to 
another  bank,  and  then  asked  another 
to  go  to  the  bank  to  which  he  expected 
It  to  be  changed  and  get  the  same; 
hut  neither  applied  to  the  bank  holding 
the  note  In  escrow  for  the  policy  until 
after  decedent's  death,  when  delivery 
was  refused.  Held,  that  such  facts  did 
not  show  an  acceptance  of  the  policy 
by  decedent,  and   that  no  contract  had 


con  su  m  m  a  ted .— A  c 
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tract  thtf  oral  communications  of  the  insured  to  the  agent  do  not 
affect  the  validity  of  such  contract.11* 

Form  and  Requisites  of  the  Policy. — In  a  case  where,  under  the 
authority  of  the  applicant,  the  agent  signed  the  application  and 
executed  an  assignment  of  such  applicant's  wages  for  the  premium, 
and,  while  the  beneficiary's  name  was  inserted  that  same,  day,  it 
was  inserted  after  the  applicant's  death  the  facts  were  held  in- 
sufficient to  establish  a  contract  of  insurance  consummated  before 
the  death  of  the  insured,111  especially  where  the  necessary  counter- 
signing by  the  policy  writer  took  place  after  insured's  death,  the 
policy  signer  and  other  officers  of  the  insured  being  ignorant  of 
bis  death.'" 

Validity  of  Oral  Contract. — It  has  been  held  that  a  contract  for 
life  insurance  may  be  effected  by  parol.1"  Where  an  agent  repre- 
sented that  the  annual  premium  would  be  a  certain  sum  but  the 
by-laws,  made  a  part  of  the  policy,  provided  for  assessments,  the 


117.  Where  life  Insurance  was  ie- 
sued  on  an  application  providing  that 
no  verbal  statement  should  modify 
the  contract  or  affect  the  rights  of 
the  Insurer,  unless  written  and  ap- 
proved by  Its  officer b,  and  that  such 
application  should  be  the  sole  basis  of 
the  contract,  the  validity  of  the  insur- 
ance was  not  affected  by  oral  com- 
munications of  the  Insured  to  the 
agent  who  solicited  the  insurance. — 
Fidelity  Mut.  Life  Ass'n  v.  Harris,   GT 

a.  W.  est. 

118.  Though  ths  premium  be  not 
returned,  yet  when  its  return  has  been 
directed  by  the  company  in  instruc- 
tions to  Its  agent,  the  fact  that  It  has 
not  been  returned  will  not  estop  the 
company  from  denying  an  acceptance 
of  the  application. — Connecticut  Hut. 
Ins.  Co.  v.  Rudolph  et  al,  4G  Tex.  464. 

119.  Where  premium  was  paid  to 
an  agent  and  policy  was  to  take  effect 
at  once  if  the  application  was  ac- 
cepted, otherwise  insurance  was  to  be 
null  and  void  and  pending  an  inquiry 
by  the  company  as  to  the  spelling  of 
name  in  application,  applicant  died,  it 
was  held:  1.  That  it  devolved  on  the 
plaintiff  to  prove  that  the  contract  of 
insurance  had  been  completed  by  the 
acceptance  on  the  part  of  the  com- 
pany  of   the  application. — Id. 

ISO.  Though  the  failure  of  the  com- 
pany to  take  definite  action  on  the  ap- 
plication might  afford  ground  for  the 
applicant  to  withdraw  his  application 
and  demand  repayment  of  hie  money, 
there  is  no  rule  which  would  make  a 
postponement  of  the  aotlon  in  accept- 
ing, pending  further  inquiry  tanta- 
mount to  an   acceptance. — Id. 


133— Vorm  and  BeqnlsHeg  of  the  Pol. 
1ST-    («••  38  Cent.  Dig.  DUintm,  51 

108,  an -a  13.) 

ill.  In  an  action  on  a  life  policy 
It  was  shown  that  the  agent  of  the 
insurer,  under  the  authority  given 
by  the  insured,  signed  insured's  name 
to  the  application  and  executed  an 
assignment  of  insured's  wages  for  the 
premium  between  9:10  a.  m.  and  11 
o'clock  noon  on  a  certain  day.  The 
name  of  the  beneficiary  was  inserted 
In  the  application  on  the  same  day, 
but  In  fact  after  the  death  of  the  In- 
sured. The  testimony  only  raised  a 
mere  suspicion  that  insured  was  alive 
when  the  agent  signed  the  application. 
The  insured  and  the  agent  had  agreed 
that  the  agent  should  write  up  a  policy 
for  a  specified  sum,  when  the  first 
premium  could  be  taken  out  of  cer- 
tain wages  of  Insured,  which  codld  not 
be  done  until  two  days  before  the 
agent  prepared  the  application  and  the 
assignment  of  wages  for  the  premium. 
Held,  Insufficient  to  establish  a  con- 
tract of  life  insurance  consummated 
before  the  death  of  the  insured. — 
Dickey    v.    Continental    Casualty    Co., 

ISO.  Where  a  life  policy  stipulated 
that  it  should  not  be  binding  on  the 
Insurer  unless  countersigned  by  the 
policy  writer,  and  the  actual  time 
of  the  countersigning  was  after  the 
death  of  the  Insured,  and  the  policy 
writer  and  the  officers  of  the  insurer 
were  at  such  time  Ignorant  of  the 
Insured's  death,  there  could  be  no 
recovery  on  the  policy.— Dickey  v.  Con- 
tinental Casualty  Co.,  89  S.  W.  436. 

131— Validity  of  Oral  Contract  (lw 
98  Cent  Sig.  minronce,  §§  303309.) 
183.     A    contract    for   life    insurance 

may  be  effected  by  parol. — Pacific  Hut. 

Ins.  Co.  v.  Shaffer,  TO  8.  W.  G6S. 

TL.ooglc 
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fact  that  the  representation  was   oral  and  preceded  delivery   of 
policy  is  immaterial."'* 

Papers  Accompanying  Policy — Policies  of  Life  Insurance  Shall 
Contain  the  Entire  Contract— Statutory  Regulations. — All  life  in- 
surance policies  now  sold  in  Texas  are  to  contain  the  entire  con- 
tract between  the  insurer  and  insured  and  the  application  for  such 
policy  may  be  made  a  part  thereof.     (Art.  4953,  Rev.  St  1914.) 

Policies  Must  Be  Accompanied  By  Copy  of  Questions — Statutory 
Regulations. — A  copy  of  the  questions  and  answers  of  the  ap- 
plication shall  accompany  every  policy — either  photographic  or 
printed.  However,  this  provision  does  not  apply  to  life  policies 
with  provisions  making  the  policies  indisputable  after  two  years, 
providing  the  premiums  are  paid.     (Art.  4951,  Rev.  St.  1914.) 

Premium  Notes. — A  policy  and  premium  note  executed  at  the 
same  time  are  parts  of  the  same  contract."* 

Indisputable  Policies. — A  policy  containing  a  clause  providing 
that  it  is  incontestable  after  one  year  provided  the  required  pre- 
miums are  paid  and  is  free  from  conditions  as  to  residence,  travel  ' 
and  place  of  death  is  within  the  indisputable  policy  provision  of 
the  statute.1"     (Art.  4951,  Rev.  St.  1914.) 

Delivery  and  Acceptance  of  Policy. — The  rule  is  that  actual  or 
constructive  delivery  of  an  insurance  policy  is  essential  to  its  valid- 
ity.'28 Further,  the  execution  and  delivery  of  a  policy  by  an  in- 
surance company  in  accordance  with  the  written  application  evi- 
dences a  completed  transaction  and  constitutes  a  contract  between 
the  parties.'"  However,  the  mere  intention  by  the  officer  executing 
the  policy  that  it  should  become  effective  as  soon  as  executed  doeB 
not  make  it  so.""  The  retention  of  a  policy  by  the  local  agent  at 
the  insured's  request  is  some  evidence  on  the  question  of  delivery.117 

128a.  Where  the  soliciting  agent  place  of  death,  Is  within  the  exception 
representing  that  the  annual  premium  contained  In  the  statute. — Qrell  v.  Sam 
would  be  a  certain  sum.  whereas  the  Houston  Life  Ins.  Co.,  JET  S.  W.  75'/. 
by-laws,  by  reference  incorporated  in  28  Cent.  Dig.  Insurance,  II  2H-217, 
the  policy,  provided  for  assessments, 
the  fact  that  the  representation  was 
oral  and  preceded  delivery  of  the  pol- 
icy which  was  accepted  without  Ob-  j§  810-830.) 
Jection,  Is  of  no  serious  consequence. —  IBS.  The  execution  and  delivery  of 
Illinois  Bankers'  Life  Ass'n  v.  Dodson,  a  policy  by  an  Insurance  company  In 
189  S.  W.  992.  accordance  with  a  written  application 
evidences  a  completed  transaction,  and 
184 — Paper*  Aooonrpanyliig  Policy.  (9m  constitutes     a     contract     between     the 

88  Cent.  Dig-.  Insurance,  85  814-817.)  parties. — Travelers'    Ins.    Co.    v.    Jones. 

134.     A  life  policy  and  premium  note  73  S.  W.  9T8. 
executed  contemporaneously  are  parts  187.    The  retention  of  the  policy  by 
of     the    same    contract— L*U*hUn    t.  the    local    agent    receiving    it    for    de- 
Fidelity  Hut.  Life  Ass'n,  IS  S.  W.  111.  livery  at  Insured's   request  was  some 

18S.    Under  Rev.  Civ.  St.   1911,  Art.  evidence   on   the   question   of   delivery 

49151.    requiring  life   Insurance  policies.  to    insured. — Amarlllo    Nat.     Life    Ins. 

except  Indisputable   policies,   to   be  ac-  Co.  v.  Brown,   146  S.  W.  658. 

companled  by  a  copy   of  the  appllca-  188.     Actual  or  constructive  delivery 

tlon,  a  policy  containing  a  clause  pro-  of  an   Insurance   policy  Is  essential    to 

vldlng    that    It    Is    Incontestable    after  its  validity. — American  Home  Life  Ins. 

one    year,   provided    the   required   pre-  Co.  v.  Walton,  144  S.  W.  S42. 

miums  are  paid,  and  is  free  from  con-  189.    A  mere  intention  by  the  officer 

ditlona    as    to    residence,    travel,    and  executing  a  life  policy  that  it  should 
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Payment  of  Premium. — lb  a  case  where  the  applicant  gave  the 
agent  his  note  in  payment  of  the  first  premium  on  the  promise  by 
such  agent  that  the  note  should  be  returned  if  the  applicant  did 
not  accept  the  policy,  there  was  no  completed  contract.1'0  And, 
where  the  agent  wrongfully  negotiated  the  note  to  an  innocent 
purchaser  before  the  policy  was  accepted  the  insurer  was  liable 
where  the  policy  was  not  accepted.110 

Estoppel  or  Waiver  as  to  Defects  or  Objections. — The  insurer 
is  estopped  to  claim  that  no  application  was  made  for  the  policy 
sued  on  so  that  it  was  not  a  binding  contract.1"  The  insurer  is 
further  estopped  to  deny  that  a  policy  was  issued  on  the  applica- 
tion of  the  insured  where  it  took  the  note  of  the  beneficiary,  who 
was  related  to  insured,  in  payment  of  the  first  premium,  there 
being  no  deception  as  to  the  real  party  to  the  insurance.1"  The 
insured's  retention  of  a  policy  is  held  a  ratification  thereof.1*1  In 
such  a  case  he  is  estopped  to  plead  fraud  in  inducing  him  to  take 
the  insurance  in  an  action  on  premium  notes.'*1  Where  the  insured 
is  induced  to  sign  an  application  by  agent's  false  representations 
that  it  provides  for  the  policy  agreed  upon  when  as  a  matter  of 
fact  it  provides  for  a  materially  different  policy,  he  is  not  estopped 
to  set  up  such  false  representations  unless  inexcusably  negligent 
in  informing  himself.135  Neither  is  the  insured  estopped  from  as- 
serting that  a  policy  was  procured  by  misrepresentations  where 


become  effective  as  soon  as  execute 
held  not  lo  make  It  effective.— Id.  5e 
23  Cent.  Dig.  Insurance,    9!   219-230. 


130.     Wher 


applies 


i  life 


policy  gave  the  agent  of  the 
insurer  bis  note  in  payment  of  the 
Arst  year's  premium  on  a  promise  by 
the  agent  that  the  note  should  be  re- 
turned In  case  the  applicant  should  not 
accept  the  policy,  there  was  no  com- 
pleted contract,  and  where  the  agent 
wrongfully  negotiated  the  note  to  an 
Innocent  purchaser  before  the  policy 
was  accepted,  the  applicant  was  en- 
titled to  recover  the  amount  of  the  note 
from  the  I- 


fusal 


receivt 


the    policy 


141 — Estoppel  or  Walvs*  u  to  Dalmatm 
or  Objections.  (Bee  SB  Cent.  Dlif.  In- 
■nruoe,  §§  75,  983-083.) 


131.  Insured's  retention  of  policy 
held  a  ratldcatlon  thereof  estopping 
him  from  pleading  fraud  Inducing  him 
lo  take  the  insurance  as  a  defense 
to  an  action  on  notes  given  for  the 
premiums.— Kibble    v.    Roberts,    ISO    S. 


recites  that  it  is  Issued  on  the  appli- 
cation of  the  Insured,  and  the  com- 
pany takes  the  note  of  the  beneficiary, 
a  grandson  of  the  insured,  in  payment 
for  the  first  premium,  there  being  no 
deception  as  to  the  real  party  to  the 
insurance,  the  company  is  estopped  to 
deny  that  the  policy  was  Issued  on  the 
application  of  the  insured.— Mutual 
Life  Ins.  Co.  of  New  York  v.  Blodgett, 
27    S.    W.   286. 

133.  A  life  Insurance  company  held 
estopped  to  claim  that  no  application 
was  made  for  the  policy  sued  on,  so 
that  It  was  not  a  binding  contract.— 
Amarillo  Nat.  Life  Ins.  Co.  v.  Brown, 
166   S.  W.    S5S. 

134.  Where  It  appears  that  an  ap- 
plicant, who  had  answered  that  no 
policy  had  been  applied  for  In  any 
other  company  which  had  been  refused, 
had  been  rejected  by  the  Legion  of 
Honor,  it  may  be  shown  that  the  agent 
told  him  that  the  Legion  of  Honor  was 

pan y.— Equitable  Life  Assur.  9oc.  v. 
Hazlewood,  12  S.  W.  621. 

Insured,  Induced  to  sign  an  ap- 


pllcal 


]    false 


W.   620. 


i   a  life    1 


:   policy 


that  it  provides  for  the  policy 
agreed  upon,  when,  in  fact.  It  pro- 
vides for  a  materially  different  policy, 
is  not  estopped  from  setting  up  such 
false  representations,  unless  inexcus- 
ably negligent  in  not  informing  him- 
self.— Federal  Life  Ins.  Co.  v.  Hosklna, 
1R5    S.  W.    607. 
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he  declined  to  accept  the  policy  written  so  as  to  mature  differently 
from  the  time  represented  and  received  possession  of  it  solely  to 
deliver  it  to  the  company's  adjuster ."■  Where  the  evidence  shows 
that  the  applicant,  who  had  answered  that  no  policy  had  been  re- 
fused in  any  other  company  that  had  been  applied  for,  had  been 
rejected  by  a  certain  fraternal  benefit  association,  it  is  admissible 
to  show  that  the  agent  had  told  him  that  such  association  was  not 
regarded  as  a  life  insurance  company.194 

Reformation  of  Application. — The  failure  of  the  agent,  on  the  re- 
quest of  the  insured,  to  write  bis  address  in  the  application  is  no 
ground  for  a  reformation  of  the  application  in  the  absence  of  any 
fraud.1" 

Modification  of  Policy. — The  insurer  cannot  without  the  consent 
of  the  insured  substitute  another  insurer  in  the  carrying  out  of  its 
undertakings.1*8  Therefore,  where  insured  sued  for  recovery  of 
premiums  and  damages  for  the  , insured's  breach  of  contract  the 
company  which  had  taken  over  the  contracts  and  assets  of  the 
original  company  was  liable.1" 

Misstatement  or  Concealment  of  Material  Facta  in  Application. — 
The  binding  force  of  answers  written  in  an  application  by  an  agent 
and  signed  by  the  insured  cannot  be  avoided  by  evidence  that  the 
applicant  did  not  know  the  contents  of  the  application  or  that  they 
were  known  to  be  false  by  the  agent  where  the  policy  declares 
that  no  agent  is  empowered  to  modify  the  policy  or  to  bind  the 
insurer  by  making  any  promise  or  receiving  any  representation 
not  contained  in  the  application.140     In  a  case  where  a  wife  with 

138.  Insured  was  not  estopped  from 
asserting  that  a  life  policy  was  pro- 
cured by  misrepresentations,  where  be 
declined  to  accept  the  policy  'written  13B.  II  Is  not  within  the  power  of 
ao  aa  to  mature  differently  from  the  an  insurer  against  the  consent  of  the 
time  represented,  and  received  poa-  Insured  to  substitute  another  Insurer 
session  of  it  solely  to  deliver  It  to  In  the  carrying  out  of  ita  undertak- 
the  company 'a  adjuster. — Stengel  v.  Inge. — Washington  Life  Ins.  Co.  v. 
Colorado  Nat.  Life  Assur.  Co.,  117  8-  Lovejoy,  149  S.  W.  398. 
W.  1193.  See  28  Cent.  Dig.  Insurance,  138.  In  action  by  Insured  for  ra- 
il 75,  263-2tz;  12  Cent.  Dig.  Corp..  I  covery  of  premiums  and  damages  for 
1666.  the  Insurer's  breach  of  Its  contract 
held  that  a  company  which  had  taken 
don.      (See  M  Omit.  Ola-.  over   the    contracts   and   assets   of   the 

Lmmui,  SS  M&4TO.)  original    company    and    had    assumed 
Its  obligations  waa  liable.— Id. 

137.     The  fact  that  insured  request- 
ed the  agent  who  took  his  application  Application — Mlastateiasut  or  T*n-ns1 
to  write  the  street  and  number  of  In-  man*  of  Material  Vaota. 
aured's   place   of   business   In   the   ap- 
plication,   so   that   notices    of   accruing  14a     Where    a    policy    of    Insurance 
premiums    should    be    sent    there,    and  declares    that   no   agent    is   empowered 
that  the  agent  negligently  failed  to  do  by  the   company   Issuing   the  policy   to 
■O.    of  which    failure    the  Insured    was  modify  It,  or  "to  bind  the  company  by 
Ignorant,  was  no  ground  for  a  reforma-  making  any   promise,   or  by   receiving 
tion   of  the  application  so  as   to  make  any   representation  or  information  not 
it  state  the  insured's  place  of  business,  contained   in   the   application   for   this 
in    the   absence    of    any    fraud    on    the  policy,"  and  an  agent  of  the  company, 
part  of  the  agent,  or  explanation  of  the  In  receiving  an    application    for   insur- 
lnsured'a   failure   to   read    and   under-  ance,    writes    the   applicant's   answers 
stand  the  instrument. — Cowen  v.  Equit- 
able Life  Amur.  Soc,  84  8.  W.  404. 
It— Ins. 
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her  husband's  consent,  procured  insurance  on  her  life  for  his  bene- 
fit, the  premiums  being  paid  by  him  and  the  policy  delivered  to 
him,  she  becomes  his  agent  and  though  he  may  have  been  ignorant 
of  false  statements  in  her  application,  he  cannot  claim,  in  an  action 
against  him  to  recover  the  sum  paid  on  such  insurance  that  be  was 
so  ignorant,  the  evidence  showing  the  facts  to  be  well  known  to 
him.1**  "Where  an  agent  conspires  with  the  applicant  to  insert 
false  statements  in  the  application  to  induce  the  company  to  issue 
the  policy  he  becomes  the  agent  of  the  applicant  alone  and  the 
company  cannot  be  charged  with  notice  of  the  facts  known  to 
such  agent.1*1 

THE  CONTRACT— (B)  ITS  CONSTRUCTION  AND 

OPERATION 


Application  of  the  General  Rules  of  Construction. — The  rule  is 
that  a  policy  must  be  favorably  construed  in  favor  of  the  insured 
and  against  a  forfeiture.1*8  Forfeitures  are  not  favored  in  law, 
and  if  the  language  of  the  policy  is  fairly  susceptible  of  a  con- 
struction preventing  a  forfeiture  that  construction  will  be 
adopted.1**  When  some  of  the  provisions  of  the  policy  are  printed 
and  some  written  and  there  is  a  conflict  as  between  the  written 
and  printed  provisions  the  printed  must  yield.1"  The  policy  con- 
tract should  be  construed  most  strongly  against  the  insurance  com- 
pany and  in  order  to  prevent  a  forfeiture  even  a  forced  construc- 
tion might  be  placed  on  it.1** 

force  of  such  answers  cannot.  In  an 
action  on  the  policy.  In  which  defend- 
ant alleges  that  a  certain  answer  was 
false,  be  avoided  by  evidence  that  the 
applicant  did  not  know  the  contents 
of  the  application,  or  that  they  were 
known  to  he  false  by  the  agent. — Flti- 
maurlce  v.  Mutual  Life  Ins.  Co.  of 
New  York,  19  S.  W.  301. 
141.     Where  the  agent  of  i 


norant  of  false  statements  made  In  the 
application,  which  the  evidence  showed 
to  be  well  known  to  him.— Centennial 
Mut.   Life  Ass'n  v.    Parham,    IB   S.   W. 


enters 

applicant   for 


.  life 


1Bplrac 
ollcy   t 


appli- 
cation, and  thereby  Induce  the  com- 
pany to  issue  the  policy,  he  ceases  to 
be  the  agent  of  the  latter,  and  be- 
comes the  agent  of  the  applicant,  and 
the  company  cannot  be  charged  with 
notice  of  the  facts  known  to  such 
agent.— Centennial  Mut.  Life  Ass'n  v. 
Parham.  IB  S.  W.  316. 

143.  Where  a  wife,  acting  with  her 
husband's  knowledge  and  consent,  pro- 
cures an  Insurance  of  her  life  for  his 
benefit,  the  premiums  being  paid  by 
htm.  and  the  policy  delivered  Into  his 
possession,  she  Is.  in  effect,  his  agent, 
and,  though  he  may  have  been  Ignorant 
of  ml  ere  present  at  ions  made  In  her  ap- 
plication ... 


TIOW.     (8KB  SB  CTC.   739.) 

146 — Application  at  toe  General  Bnlsa 
of  Construction.  (See  38  Cent.  Di*. 
Xbbuxuos,    JS   990,    284-3911.) 

143,  __  Forfeitures  are  not  favored  In 
law:  and.  if  the  language  in  an  lnsur- 
pollcy   Is   fairly   susceptible  of   a 


construction 
such 


iritlni 


paid  o 


ralnst   him    t 
h  Insura 


Life  Ins.  Co.  v.  Wimberly,  10* 
S.  W.  778,  judgment  reversed  112  S. 
W.  1038,  102  Tex.  48.  See  28  Cent. 
Dig.    Insurance.    ))    232,    294-298. 

144.     Even.  If  from  the   language  of 
an    Insurance    policy    It    Is    doubtful 
whether   it   remains   In   force   until    5 
o'clock  or  midnight  of  a  certain  day, 
and  whether  a  provision  of  the  policy 
allowing    the    company    lo   deduct   any 
in  her  ap-       unpaid  current  premium  from  the  face 
.   In   an  ac-       thereof.  In  case  the  insured  die  before 
recover   the    sum        its  expiration,   makes  unnecessary    the 
\  that  he  was  IB-       payment  of  the  premium  by  the   bene- 
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What  Law  Governs. — An  early  case  held  that  where  a  policy 
provides  that  it  shall  be  construed  and  governed  by  the  laws  of 
another  state,  the  statutes  applicable  are  considered  as  part  of  the 
written  contract.1*8  In  another  early  case  where  a  policy  pro- 
vided that  it  should  be  construed  under  the  laws  of  Pennsylvania 
and  where  no  proof  was  made  of  the  Pennsylvania  laws  in  an  ac- 
tion in  Texas  the  court  charged  that  under  such  laws  certain  rep- 
resentations in  an  application  for  reinstatement  were  material  and 
it  was  held  not  error,  since  the  representations  would  be  material  un- 
der Texas  law  and  in  the  absence  of  evidence  the  law  of  Pennsyl- 
vania should  be  presumed  to  be  the  same.1,T  Provisions  of  a  con- 
tract relating  to  the  law  governing  its  construction  have  no  ap- 
plication to  an  -action  brought  in  this  state  predicated  upon  a 
breach  of  the  contract  by  the  insured.1"*  Where  a  foreign  policy, 
after  receipt  of  the  application  and  payment  of  the  first  premium, 
provided  that  the  losses  should  be  paid  at  the  insurer's  office  in  a 
foreign  state,  the  law  of  such  state  was  held  to  apply  in  determin- 
ing its  validity  and  construction.'"  This  last  was  also  an  early 
case.  The  statute  {Art.  4950,  Rev.  St.  1914)  now  provides  that  all 
policies  payable  to  citizens  of  this  state  shall  be  governed  by  the 


ftciary  after  the  Insured's  death,  the 
holding  that  the  policy  remains  In 
force  until  midnight  of  the  day  in 
question,  and  that  the  payment  of  the 
premium  by  the  beneficiary  after  the 
Insured's  death  1b  unnecessary,  would 
be  Justified,  since  the  policy  should 
be  construed  most  strongly  n  Bains t  the 
insurance  company,  and  in  order  to 
prevent  a  forfeiture,  even  a  forced  con- 
struction might  be  placed  upon  it.— Id. 

146.  When  some  of  the  provisions 
of  a  contract  are  printed  and  some 
written,  and  there  Is  a  conflict  between 
the  written  and  printed  provisions,  the 
printed  must  yield. — American  Nat 
Ins.   Co.   v.  Van   Dusen,    18E  S.  W.   684. 

1M  An  Insurance  policy  must  be 
liberally  construed  in  favor  of  the  in- 
sured and  against  a  forfeiture. — Phil- 
adelphia Underwriters'  Agency  of  the 
Fire  Association  of  Philadelphia  v. 
Neurenberg,  144  S.  W.  367.  See  28 
Cent.    Dig.    Insurance,    II    292,    294-298. 


be  the  same.— Ash  v.  Fidelity  Mut. 
Life  Ass'n,  63  S.  W.  944,  26  Tex.  Civ. 
App.    601. 

146.  Where  a  life  policy  provides 
that  it  shall  be  construed  and  govern- 
ed by  the  laws  of  another  state,  the 
statutes  applicable  are  consldsred  as 
part  of  the  written  contract — New 
York  Life  Ins.  Co.  v.  Orlopp,  61  8.  W. 
338.  26  Tex.  Civ.  App.  284. 

14*.  Where  a  life  Insurance  policy 
delivered  In  Texas  by  an  agent  not 
authorised  to  withhold  the  same  was 
Issued  in  another  state,  in  which  the 
Insurer  was  incorporated,  after  receipt 
of  an  application  and  payment  of  the 
first  premium,  the  policy  providing  that 
losses  would  be  paid  after  receipt  of 
proof  of  loss  at  Its  office  in  such  state 
on  presentation  and  surrender  Of  the 
policy,  the  law  of  such  state  applies. 
In  determining  its  validity  and  con- 
struction, though  a  stipulation  in  the 
policy  limited  liability  thereon  until 
its  delivery  during  life  and  good  health 
of  the  insured,  and  the  receipt  of  the 
first  payment  due.  since,  notwlthstand- 


147.  A  life  policy  provided  that  It 
should  be  construed  under  the  laws  of 
Pennsylvania,  where  the  company  was 

chartered,      in    on    action    in    Texas, 

where  no  proof  was  made  of  the  Penn- 
sylvania laws,  the  court  charged  that 
under  such  laws  certain  representa- 
tions in  an  application  for  reinstate- 
ment were  material.  Held  not  error, 
since  the  representations  would  be 
material  under  the  Texas  law,  and,  in 
the  absence  of  evidence,  the  law  of 
Pennsylvania   should   be   presumed   to 


jch    llm 


,    the 


)k  effect  at  the  time 
and  place  of  Its  Issue,  and  its  per- 
formance was  evidently  contemplated 
In  such  state.— Fidelity  Mut.  Life 
Ass'n   v.   Harris.   67   S.   W.   636. 


ISO.     Provision 


n  Int 


..  .elating 
construction  held  to  have  no  applica- 
tion whatever  to-  an  action  brought  In 
this  state  predicated  upon  a  breach  of 
the  contract  by  Insured. — Washington 
Life  Ins.  Co.  v.  Lovejoy,  149  S.  W. 
398.     ----- 
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laws  of  this  state  even  though  the  contract  may  state  that  it  was 
entered  into  outside  of  this  state,  the  premium  was  payable  out- 
side and  the  losses  were  payable  outside  of  this  state. 

Matter  on  Margin  of  or  Slip  Attached  to  {Policy. — A  clause  lim- 
iting the  liability  of  the  insurer  in  case  of  suicide  to  the  amount  of  - 
premiums  paid  was  held  to  be  made  a  part  of  the  policy  by  a 
provision  that  agreements,  benefits  and  privileges  stated  on  sub- 
sequent pages  were  made  a  part  of  the  contract."1 

Construing  Together  Policy  and  Application. — An  application  is 
made  part  of  the  policy  by  a  clause  therein  that  it  is  issued  in 
consideration  of  the  application."1  "B 

Loans  on  Policies. — An  agreement  is  valid  that  on  non-payment 
of  a  paid  up  policy  loan  note  the  amount  of  paid  up  insurance 
guaranteed  should  be  reduced  in  the  same  proportion  as  the  debt 
bare  to  the  cash  surrender  value."* 

Oo-Operative  Life  Insurance — Loan  Value  on  Policies — Statutory 
Regulations. — After  three  annual  premiums  have  been  paid  the 
policy  shall  have  a  loan  value  and  after  three  years  from  the  date 
of  issuance  it  shall  be  non-f  or  fei  table.  The  usual  .elections  are 
allowed  after  default  at  the  end  of  three  years.  (Art.  4820,  Rev. 
St.  1914.) 

Loan  Value  on  All  Life  Insurance  Policies — Statutory  Regula- 
tions.— A  loan  value  shall  be  included  after  three  years  premiums 
have  been  paid,  except  in  term  and  pure  endowment  insurance,  in 
all  policies.  Also  a  table  of  loan  values  shall  be  inserted.  (Art. 
4741,  Rev.  St.  1914.) 

THE  PREMIUM 

Companies  Shall  Not  Discriminate — Statutory  Regulations. — Life 
insurance  companies  are  forbidden  to  discriminate  in  favor  of  in- 
dividuals of  the  same  class  and  of  equal  expectation  of  life  in  the 

this  contract,"   the  application  consti- 
tutes a  part  of  the  contract. — Pariah 
v.  Mutual  Benefit  Life  Ins.  Co.,  49   3. 
W.   16S,   19  Tex.   Civ.  App.   4B7. 
151.    A   clause   limiting-   liability   In  103.    An   application  for  life   intuit- 

case  of  suicide  to  the  premiums  paid  ance  is  made  part  of  the  policy  by  a 
held  to  be  made  a  part  of  the  policy  clause  therein  that  It  Is  Issued  in 
by  a  provision  that  agreements,  bene-  consideration  of  the  application. — Grell 
fits,  and  privileges  stated  on  aubae-  v.  Sam  Houston  Life  Ins.  Co.,  1ST  8. 
quent  pages  were  made  a  part  of  the  W.  757.  28  Cent.  Dig.  Insurance,  II 
contract. — Grell  v.  Sam  Houston  Life  308-311. 
Ins.  Co.,  1E7  S.  W.  767,  28  Cent  Dig. 
Insurance,   II  SOS-307.  ITS) — Loans  on  Policies. 

154.     In  a  paid  up  policy  loan  note. 

151 — Construing    Together    Policy    and       an  agreement  that  on  non-payment  the 

Aooompanylng  Papers,    (See  08  Oent.       amount   of   paid   up   insurance   guaran- 

DK.  XaaWMsoa,  H  300-311.)  teed    should    be    reduced    In    the    same 

153.     Where   a  life   Insurance   policy        proportion  as  the  debt  bore  to  the  caah 

specifies  that  It  Is  Issued   "In  consld-       surrender   value  Is   valid  and   In   har- 

eratlon   of   the   statements    and   agree-        mony  with  the  policy  Indicated  by  Rev. 

ntents  In   the  application  for  the  pol-       St  1911,  Art  1741. — Hartford  Life  Ins. 

Icy,  which  are  hereby  made  a  part  of       Co.  v.  Benson,  187  8.  W.  361. 
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amount  of  or  payment  of  premiums  charged  or  in  other  benefits. 
Neither  are  they  or  their  agents  permitted  to  offer  rebates  of  pre- 
miums, or  to  offer  any  inducements  under  penalties  provided  in 
the  Penal  Code.     (Art.  4954,  Rev.  St.  1914.) 

Amount  of  Premiums. — An  agent  who  solicits  applications,  col- 
lects premiums  and  delivers  policies  can  bind  the  insurer  as  to 
the  amount  of  the  annual  premium.1"1 

Rebate  from  Premiums- — While  a  contract  to  receive  the  benefit 
of  rebates  is  executory  a  party  may  recover  the  premiums  paid 
thereunder."1  It  was  held  to  be  an  offer  of  rebate  where  a  party 
executing  a  note  for  the  first  premium  of  his  policy  was  told  that 
he  would  not  be  required  to  pay  the  note  if  he  would  assist  in  pro- 
curing other  insurance.1" 

Payment  of  Premiums — Statutory  Regulations. — All  premiums 
must  be  paid  in  advance  but  a  grace  of  one  month  is  allowed  for 
payment.  In  default  of  premium  payment  after  payments  have 
been  made  for  three  years  the  owner  shall  have  a  stipulated  form 
of  insurance,  the  net  value  of  which  shall  be  at  least  equal  to  the 
reserve  at  the  date  of  default.  Term  insurance  however  is  excepted. 
(Art.  4741,  Rev.  St.  1914.) 

Go-Operative  Life  Insurance  Companies — Premiums — -When  to  Be 
Paid  and  Notice  of — Statutory  Regulations. — Premiums  may  be  paid 
annually,  semi-annually,  quarterly  or  monthly.  A  notice  shall  be 
mailed  to  each  policy  holder  at  least  thirty  days  prior  to  the  date 
when  a  premium  is  payable  except  in  case  of  monthly  payments, 
when  ten  days  is  given.  (Art.  4819,  Rev.  St.  1914.)  Local  agents 
may  be  empowered  to  give  notice  and  collect  the  premiums. 

Payment  of  Premiums. — A  payment  by  draft  is  valid  when  the 
draft  is  paid  although  the  rules  of  the  company  forbid  agents 
taking  drafts  for  premiums.191  Where  an  assessment  is  payable 
thirty  days  after  notice,  payment  within  such  thirty  days  is  suf- 
ficient to  keep  the  certificate  in  force  even  though  it  is  made  by 
the  beneficiary  after  the  death  of  the  member.1" 

In  a  case  where  the  policy  made  full  provision  as  to  the  time 
and  notice  of  payment  of  the  peranum  as  well  as  the  amount, 

BB  20  CYO.  74».)  If  he  would  assist   In   procuring:  other 

»„,_.,     ,«..  „  insurance,   held  an   offer   of   rebate  la 

Elc.    TMM£T"JrSLiBV?  violation  of  Rev.  St.  Ull,  Art.   eflB*.— 

Dig.  Insurance,  gg  «8-«a)  SecurItv   ut,  In8.   Co.   o(  America   v. 

Plaintiff   entering    Into    an    In-       Allen,   170   S.   W.    131. 

the    benefits    of    a    rebate    of-  1&3 — Amount    Of    Premium*.      (He*    M 

fered  In   violation  of  Vernon's  Sayles'  Cent.  JHg,  Xaaoranoe,  5§  334.) 
Ann.    Civ.    St.    1914.    Arts.     4897,    4954, 

while  the  contract  was  executory.  IBS*.  An  Insurance  agent  soliciting 
might  recover  the  premiums  paid  and  obtaining-  applications,  collecting 
thereunder. — Federal  Life  Ins.  Co.  v.  premiums,  and  delivering  policies  has 
Bosklns,  186  S.  "W.  607.  implied  authority  to  state  to  applicants 
IBS.  Defendant  having  executed  a  with  binding  effect  on  the  Insurer  what 
note  for  the  first  premium,  an  agree-  the  amount  of  the  annual  premium  will 
ment  with  an  agent  that  the  defendant  be. — Illinois  Bankers  Life  Ass'n  v.  Dud- 
should  not  be  required  to  pay  the  note  son,  18B  S.  W.  993. 

,  Coo*; 
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absence  of  notice  was  no  excuse  for  failure  to  pay  the  premium 
on  the  date  specified.1"  Where  a  third  party  was  instructed  to 
pay  insured's  premium  but  the  insurer  returned  such  third  party's 
check  stating  that  the  insured  must  furnish  a  certificate  of  good 
health  and  later  the  insured  died  without  knowledge  that  the  pre- 
mium had  not  been  paid  it  was  held  that  the  insurer  was  justified 
in  returning  the  check  and  was  not  obliged  to  notify  the  insured  of 
its  non-acceptance. "T  Circumstances  being  such  that  a  check  could 
not  be  cashed  at  the  time  and  the  insurer  received  such  check  in 
lieu  of  cash  for  a  premium  and  issued  an  unconditional  receipt  for 
the  premium,  such  insnrer  will  be  deemed  either  to  have  accepted 
the  check  as  payment  or  to  have  waived  strict  compliance  with 
the  terms  of  the  policy.180  A  receipt  for  a  premium  is  subject  to 
explanation  as  other  receipts  and  may  be  contradicted  by  parol 
testimony.*"* 

Subrogation  of  Agent. — An  agent  is  subrogated  to  the  insurer's 
right  to  recover  a  premium  when  he  pays  an  applicant's  premium, 
the  latter  agreeing  to  pay  it  when  the  policy  is  issued.111 

Notes  for  Premiums. — An  agent  has  apparent  authority  to  accept 
notes  for  less  than  the  full  amount  of  the  first  premium.1**     The 


absence  of  notice  was  no  excuse  for 
plaintiff's  failure  to  pay  any  premium 
on  the  date  specified. — Kray  v.  Mutual 
Reserve  Life  Ins.  Co.,  Ill  S.  W.  421. 
See  2E  Cent.  Dig.  Insurance,  ||  S9S-39S. 
ISO.  Where,  before  the  dale  on 
which  a  premium  was  payable  In  cash 
under  the  terms  of  a  policy,  cash  could 
not  have  been   obtained  from  a  place 


t  date 


Cant.  Dla*.  Xuoranoa, 

107.  A  premium  on  a  policy  w 
January  18,  1S99,  and  before  tha 
the  Insured  made  arrangement* 
a  mercantile  company  to  pay  the  pre- 
mium for  blm,  but  the  company  did 
not  mall  a  check  for  the  amount  until 
February  lGth;  and  on  receiving-  tt 
the  Insurance  company  notified  the 
mercantile  company  that  the  check 
would  not  be  accepted 
ed  furnished  a  certificate  of  good 
health,  whereon  the  mercantile  com 
pany  wrote,  demanding  a  return  of  thi 
check.  The  insured  died  the  follow- 
ing November,  without  knowledge  that 
the  premium  had  not  been  paid.  Held, 
that  the  insurance  company  was  Justi- 
fied in  returning  the  check  to  tin 
mercantile  company,  and  was  not 
llged  to  notify  the  Insured  of  the  l 
acceptance  of  the  check — Hull  Ins  v 
Hartford  Life  Ins.  Co.,  SS  S.  W.  BOS, 
26  Tex.  Civ.  App.  383. 

168.     Where  the  certificate   provide! 

In  30  days  of  the  date  of  notice,  pay. 
men i  within  such  80  days  Is  sufficient 
to  keep  the  certificate  Id  force,  though 
msde  by  the  beneficiary  after  the 
death  of  the  member. — Bankers'  ft 
Mutual  Life  Ass'n  v.  Stapp,  U  S.  W. 
168. 

1W.  Where  a  policy  required  plain- 
tiff without  notice  to  pay  within  30  days 
from  tbe  first  week  day  In  December  a 
mortuary  premium  and  dues,  the 
amount  to  be  fixed  by  the  notice  If  one 


a  check  was  payable,  or  the  check 
be  presented  for  payment,  and  the  com- 
pany received  the  check  In  lieu  of 
cash,  and  Issued  an  unconditional  re- 
ceipt for  the  premium,  It  will  be  deem- 
ed either  to  have  accepted  it  ae  pay- 
ment, or  to  have  waived  strict  com- 
pliance with  the  terms  of  the  policy 
In  regard  to  the  time  and  manner 
thereof. — Northwestern  Life  Assur.  Co. 
v.   Sturdevant,    SO    S.  W.   «1. 

101.  Held  to  be  valid,  when  the 
draft  1s  paid  although  rules  of  Insur- 
ance company  forbid  agents  taking 
drafts  for  premiums. — Piedmont  and 
Arlington  Life  Ins.  Co.  v.  Ray  et  al, 
GO    Tex.    Ell. 

lsa.  Is  subject  to  explanation  as 
other  receipts  and  may  be  contradicted 
by   parol    "      " 


An  Insurance  agent  who  under- 
takes to  procure  a  policy  for  an  ap- 
plicant, who  agrees  to  pay  the  pre- 
mium when  the  poUcy  Is  Issued,  Is 
entitled  to  be  subrogated  to  the  com- 
pany's right  to  recover  the  premium 
upon  himself  paying  the  company  the 
premium. — Qalles  &  Bowie  v.  A  la  re  on, 
115  S.  W.   Ui. 
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fact  that  the  insurer  extended  credit  for  and  received  another's 
obligation  as  payment  of  the  first  premium  did  not  avoid  a  policy 
under  the  statutory  provisions  requiring  payment  in  advance  and 
against  discrimination."*  Where  the  maker  of  a  note  for  a  pre- 
mium sought  to  recover  over  against  the  payee,  the  insurance 
agent,  for  the  letter's  failure  to  pay  the  premium,  the  burden  is 
on  the  maker  to  allege  and  prove  that  the  policy  was  not  in  force 
and  that  the  insurer  had  made  no  arrangements  to  waive  the  pro- 
vision requiring  payment  in  cash."*  (As  to  the  plea  of  failure  of 
consideration  on  a  premium  note,  Bee  Ann.  165.) 

Actions  for  Premiums. — An  action  by  an  agent  for  the  first  pre- 
mium on  a  policy  delivered  to  the  defendant,  of  which  the  plain- 
tiff had  the  entire  interest  states  a  cause  of  action."11  In  this  case 
a  charge  making  the  defendant's  receipt  for  the  policy,  apart  from 
his  acceptance  of  the  policy,  conclusive  was  not  objectionable."1 
(As  to  sufficiency  of  evidence,  see  Ann.  173.)  Where  the  evidence 
showed  the  policy  was  in  full  force,  that  the  agent  ■had  paid  the 


187— Votes  for  Prasnlus.  (Bm  as 
Oat.  nig.  nninot,  If  a»-«i.> 
164.  A  life  Insurance  agent  held  to 
have  apparent  authority  to  accept  notes 
for  leas  than  the  full  amount  of  the 
first  annual  premiums. — Security  Life 
Itia.  Co.  of  America  v.  Stephenson.  136 
S.  W.  1187. 

IBB.  In  an  action  on  a  note  for  a 
first  premium  of  a  life  insurance  poli- 
cy, evidence  held  to  establish  failure 
of  consideration. — Struve  v.  Moore.  136 
S.  W.   11TB. 

166.  Where  the  maker  of  a  premium 
note  Bought  to  recover ' over  against 
the  payee,  an  Insurance  agent,  for  the 
latter's  failure  to  pay  the  premium, 
the  burden  was  on  him  not  only  to 
allege  and  prove  that  the  policy  was 
not  In  force,  but  that  the  Insurer  had 
made  no  arran semen t  to  waive  the  pro- 
vision requiring-  payment  In  cash. — 
Newman  v.  Norrls  Implement  Co..  147 
8.  W.  72B. 

167.  Rev.  St.  1911,  Art.  1741.  re- 
quiring life  policies  to  require  all  pre- 
miums to  be  paid  In  advance,  and  arti- 
cle 4064,  prohibiting  discrimination  as 
to  the  premiums  charged,  held  not  to 
avoid  a  policy  because  the  company 
extended  credit  for,  and  received  an- 
other's obligation  as,  payment  of  the 
first  premium.— Amar  11  to  Nat.  Life  Ins. 
Co.  v.  Brown,  166  S.  W.  658. 


Cant.  Dig.  Insurance,  §§  346,  403-407.) 
168.  A  statement  of  a  sub-insurance 
agent  for  plaintiff  that  he  would  cor- 
rect the  health  record  of  defendant, 
who  had  been  rejected,  after  which  he 
should  be  at  liberty  to  accept  the 
policy,  or  not,  held  admissible  against 
plaintiff  In  a  ault  on  a  note  for  premi- 
um on  the  original  policy. — Waggoner 
v.  Burg,  147  S.  W.   342. 


168.  Where,  In  an  action  on  a  pre- 
mium note  given  to  an  Insurance  agent, 
there  was  evidence  that  the  policy 
was  In  force  at  time  of  trial,  that  the 
agent  had  paid  the  premium  after  ault 
brought,  and  that  the  insurer  had 
waived  the  provision  in  the  policy 
that  it  should  not  be  In  force  until  the 
first  premium  had  been  paid  In  cash, 
the  maker  was  not  entitled  to  judg- 
ment over  against  the  agent,  on  judg- 
ment being  rendered  against  him  la 
favor  of  the  indorsee,  on  the  ground 
that,  because  of  the  agent's  failure  to 
pay  the  premium  In  cash  before  suit, 
the  note  was  without  consideration  aa 
between  the  parties. — Newman  v.  Nor- 
rla  Implement  Co.,  147  S.  W.  736. 

170.  Alleged  fraud  in  obtaining  a 
sustained    by 


i   de- 


fendant and  the  agent  writing  the  pol- 
icy that  defendant  would  not  be  called 
upon  to  pay  the  note  If  he  would  assist 
the  agent.— Security  Life  Ins.  Co.  of 
America  v.  Allen,   170  S.  W.   131. 

171.  Action  by  agent  for  first  pre- 
mium, on  a  life  policy  delivered  to  de- 
fendant, of  which  plaintiff  had  the  en- 
tire Interest,  held  to  state  cause  of 
action.— Just  v.  Herry,  174  S.  W.  1012. 

173.  In  Insurance  agent's  action 
against  defendant  for  first  premium 
due  on  policy  receipted  for  and  ac- 
cepted by  defendant,  charge  held  not 
objectionable  as  making  defendant's 
receipt,  apart  from  his  acceptance  of 
the  policy,  conclusive— Id. 

173.  In  Insurance  agent's  action 
for  first  premium  due  On  policy  de- 
livered to.  receipted  for,  and  accepted 
by  defendant,  alleged  to  be  due  under 
the  agent's  contract  with. his  company, 
and  his  advance  of  a  part  of  the 
premium,  evidence  held  to  sustain  a 
verdict  for  him. — Id. 

Google 
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premium  after  the  suit  was  brought  and  the  insurer  had  waived 
the  provision  that  the  first  premium  must  be  paid  in  cash  in  ad- 
vance, the  maker  of  the  premium  note  was  not  entitled  to  judg- 
ment over  against  the  agent  because  the  latter  failed  to  pay  the 
premium  in  cash  before  the  suit  was  brought  and  the  note  was 
without  consideration.1**  The  statement  of  an  agent  that  he  would 
correct  the  health  record  of  defendant  who  had  been  rejected, 
after  which  he  would  be  at  liberty  to  accept  the  policy  or  not  is 
admissible  against  the  plaintiff  in  a  suit  on  a  note  for  premium. 1M 
An  agreement  between  the  defendant  and  agent  that  defendant 
would  not  be  called  on  to  pay  the  note  if  he  would  assist  the 
agent,  rebutted  the  fraud  alleged  in  obtaining  the  premium  note'."1' 
The  refusal  of  the  insnrer  to  change  the  beneficiary  as  provided 
for  in  the  policy,  in  the  absence  of  fraud  is  no  defense  to  an  action 
on  a  premium  note.1'1 

Premium  or  Deposit  Notes. — Where  an,  agent  accepts  notes  for 
his  share  of  the  premium  and  cash  for  the  company's  such  notes 
become  his  individual  property  and  are  not  subject  to  the  pro1 
vision  of  the  policy  for  forfeiture  for  non-payment  of  a  premium 
note,  though '  the  company  acquired  the  notes  from  the  agent.1" 
There  is  an  entire  failure  of  consideration  of  notes  in  a  case  where 
a  policy  is  obtained  by  fraud  of  the  agent  and  the  fraud  is  dis- 
covered before  the  contract  is  to  begin. ,Te 

Befunding  or  Recovery  of  Premiums  Paid — (A)  In  General. — 
In  the  absence  of  any  agreement  a  debtor  is  not  liable  for  premiums 
paid  by  a  creditor  on  a  policy  on  the  debtor's  life  taken  out  as 
security.18*  An  applicant  is  entitled  to  a  return  of  his  premium 
where  the  agent's  receipt  so  specifies  if  he  receives  no  notice  within 
a  certain  time  of  any  action  on  bis  application.1*9 

(B)  After  the  Premium  Note  Has  Been  Negotiated.— Where  an 
applicant  executed  a  note  for  a  policy  in  a  certain  amount  he  was 
entitled  to  reject  a  policy  for  a  less  amount  and  to  protection  by 
the  insurance  company  against  liability  on  the  note.118    In  such  a 

174.     Refusal  by  an  Insurance  com-  payment   of   a   premium   note,    though 

pany  to  change  the   beneficiary    In   the  the  company  acquired    the   notes   from 

manner  provided  In  a  policy  of  life  In-  the    agent.      Judgment.    National    Life 

Biirance.   under  which   the  riak  had  at-  Ins.  Co.   v.   Reppond,   96  S.  W.   778,  re- 

tached    was    not.    In    the    absence    of  versed. — Reppond  v.  National  Life  Ins. 

fraud,    a    defense    to    an    action    on    a  Co..   101  8.  W.   786.   11  L.  R.  A.    (N.  S.) 

note   given   for  a  premium.      Harris   v.  S81. 

Scrivener,    18    S.    W.    TOE;    1904    Id.    79  178.     Where  certain  policies  were  ls- 
S.  W.  827.  sued    to    defendant    through    plaintiff'  n 
fraud    In    inserting   certain    false   au- 
las— premium  or  Deposit  arotes.  swers   In   the   application   without   de- 

176.    Where   a  life  Insurance   agent  fendant's    knowledge,    and    defendants 

presents  a  policy  to  an  applicant,  and  subsequently  discovered   the  fraud   be- 

he  declines   to  accept   it.   being    unable  fore  any  part  of  the  contract  of  insur- 

to  pay  the  first  premium  in   full,  and  ance   had   been   performed   by   the   in- 

the  agent  accepts  notes  for  his  com-  surance  company,  and  before  any  real 

mission    and    cash    for    the    company's  benefit  had  been  received  by  him,  thers 

■hare    of    the   premium,    the    notes    be-  was  an  entire  failure  of  consideration 

come   the   Individual    property   of   the  for  notes  given  for  the  premium  due 

agent,  and  are  not  subject  to  a  provision  on  the  policies. — Curry  v.  Stone.  92  S. 

In  the  policy  for  a  forfeiture  for  nan-  W.  36,1. 
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case,  in  an  action  to  recover  the  amount  of  certain  premium  notes 
on  policies  not  accepted  a  sum  returned  should  have  been  credited 
on  the  judgment  obtained  by  the  makers  of  the  notes  against  the 
company,  without  a  plea  of  payment  pro  tanto.1*8  Where  a  re- 
jected applicant,  who  had  given  the  agent  his  note  for  the  first 
premium,  allowed  the  agent  to  apply  to  another  company  for  in- 
surance, his  action  did  not  cancel  the  first  company's  debt  for  the 
money  received  by  its  agent.1"  In  this  case  it  was  held,  incidentally, 
that  a  negro  who  executed  his  note  to  a  foreign  corporation's  agent, 
was  not  charged  with  notice  that  the  company's  constitution  and 
by-laws  provided  only  for  insurance  of  white  people. m  It  is  a 
question  for  the  jury  whether  an  insured  is  inexcusably  negligent 
when  he  gives  his  note  and  accepts  a  policy  covering  a  different 
period  than  that  alleged  to  have  been  represented  by  the  insurer's 
agent.'*1  The  fact  that  the  agent  negotiated  the  note  before  the 
policy  was  accepted,  it  being  understood  that  the  note  should 
be  returned  in  case  the  policy  was  not  accepted,  and  then  him- 
self disappeared,  supported  a  finding  that  the  promise  was'  made 
with  intent  to  defraud,1"  and  a  complaint  alleging  these  facts  must 
be  regarded  as  seeking  rescission  of  the  contract  and  not  damages 
as  the  defendant  did  not  authorize  its  agent  to  make  the  repre- 

no  Insurance  should  be  effected,  and 
the  premium  should  be  returned.  Held, 
that  the  applicant  was  entitled  to  a 
return  of  the  premium  after  the  expira- 
tion of  10  days  without  notice,  though 
the  application  had  been  approved,  and 
policy  Issued,  but  had  miscarried  In 
the  mall.— Mutual  Life  Ins.  Co.  of  New 
t,  63  S.  W.  1014,   93  Tex. 


177.    That  a  rejected   applicant  for 

note  for  the  first  premium  allowed  the 
agent  to  apply  to  another  company 
for  Insurance  did  not  cancel  the  first 
company s  debt  for  the  money  received 
by  Its  agent. — Reserve  Loan  Life  Ins. 
Co.   v.  Benson,   1ST   S.  W.   2S6. 

A  negro  who  applied  for  Insurance 
In  an  Indiana  corporation  and  gave  his 
note  tor  the  first  premium  to  the  agent 
was  not  charged  with  notice  .that  the 
company's  constitution  and  by-laws 
provided  only  for  the  Insurance  of 
while  people. — Id. 

17a  Defendant  8..  having  applied 
for  a  1 60, 000  policy  and  executed  a 
negotiable  note  for  a  part  of  the 
premium  which  the  agent  transferred, 
held  entitled  to  reject  a  policy  for  120,- 
000.  and  to  protection  by  the  Insurance 
company  against  liability  on  the  note. 
—Security  Life  Ins.  Co.  of  America  v. 
Stephenson,  ISO  S.  W.  1137. 

In  an  action  to  recover  the  amount 
of  certain  premium  notes  on  policies 
not  accepted  a  sum  returned  should 
have  been  credited  on  the  Judgment 
obtained  by  the  makers  of  the  notes 
against  the  insurance  company,  with- 
out a  plea  of  payment  pro  tanto — Id. 

17>.  A  receipt  for  an  insurance  pre- 
mium, accompanying  an  application  for 
Insurance,  provided  that.  If  the  appli- 
cant received  no  notice  within  30  days 
of  any  action  on  the  appUcatlon,  then 


144. 


ISO.     Insurer  In  action  for  recovery 
premiums    and    for    damages    for 
each  of  Its  contract  held  not  entitled 
complain  of  the  form  of  the  Judg- 
cnt   rendered. — Washington   Life  Ins. 
>.  v.   Lovejoy.    149    S.  W.    398. 
181.    Whether    Insured,    giving    his 
te  for  and  accepting  a  policy  cover- 
g   a   different   period    than    that    al- 
io have  been  represented  by  the 
-'a  agent,    was   Inexcusably    neg- 
was  a  question   of  fact   for  the 
Federal  Life  Ins.  Co.  v.  Hoakins. 


leged 


".   807. 


y  to  r 


i  life  In- 


by  plaintiff  to  de- 
fendant's agent  as  premium  on  a  pol- 
icy which  was  accepted  by  plaintiff, 
the  fact  that  defendant's  agent,  who 
procured  the  note  on  a  promise  that 
It  should  be  surrendered  In  case  plain- 
tiff did  not  accept  the  policy,  nego- 
tiated the  note  before  the  policy  was 
tendered  and  at  once  disappeared,  sup- 
ported a  finding  that  the  promise  was 
made  with  Intent  to  defraud. — Mutual 
Reserve  Life  Ins.  Co.  v.  Seidel.  US  8. 
W.  946.  See  38  Cent.  Dig.  Insure 
II   457-467. 
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sentations  and  therefore  could  not  be  held  to  respond  in  dam- 
ages.18* After  the  sale  of  a  premium  note  the  insurer  is  liable  to 
the  insured  for  the  amount  of  the  same,  on  its  breach  of  the  con- 
tract of  insurance,  by  reason  of  which  assured  elects  to  rescind 
it.188 

(0)  Because  of  Insolvency. — Proof  of  insolvency  long  after  the 
premiums  sought  to  be  recovered  were  paid  on  the  ground  of 
false  representations  by  the  company  as  to  its  solvency,  does  not 
entitle  a  party  to  recover.1" 

(D)  Judgment  and  Interest. — The  insurer  is  not  entitled  to 
complain  of  the  form  of  judgment  rendered  in  an-  action  for  re- 
covery of  premiums.19''  An  assignee  of  a  policy  who  pays  pre- 
miums thereon  and  recovers  the  amount  so  paid  is  entitled  to  in- 
terest on  the  same.181 


ASSIGNMENT  OR  OTHER  TRANSFER  OF 
POUCY 

.  What  Law  Governs. — It  was  held  that  the  assignment  of  cer- 
tain policies  in  Texas  to  an  assignee  residing  in  another  state  were 
governed  by  the  laws  of  Texas.18* 

Bight  of  Insured  to  Assign  Policy. — Policies  payable  to  insured, 
his  executrix  or  assigns  are  assets  in  his  hands  belonging  to  him 
alone,  which  he  has  a  right  to  transfer,  with  or  without  considera- 


183.  Where  an  Insurance  company 
Bella  a  note  given  by  aaaured  for  the 
first  premium.  It  la  liable  to  the  In- 
sured for  the  amount  thereof  on  Its 
breach  of  the  contract  of  Insurance,  by 
reason  of  which  aaaured  electa  to  re- 
scind it.— American  Union  Life  Ins. 
Co.  v.  Wood,  67  a.  W.  886. 

184.  In  an  action  against  a  life 
Insurance  company  to  recover  the 
amount  of  a  premium  note  a  complaint 
alleging-  that  such  note  was  delivered 
to  defendant's  ascot  on  the  promise 
of  Buch  agent  that  the  note  should  .be 
surrendered  to  plaintiff  In  case  he  de- 
clined to  receive  a  policy  for  which 
he  had  applied,  and  that  such  agent 
fraudulently  negotiated  the  note  to 
an  innocent  purchaser,  must  be  regard- 
ed as  seeking  rescission  of  the  con- 
tract of  Insurance,  and  not  damages, 
though  the  complaint  does  not  pray 
for  rescission;  and  hence  plaintiff  may 
obtain  resclslson  on  account  of  such 
fraud,  though  defendant  did  not  au- 
thorise its  agent  to  make  the  repre- 
sentation!!, and  hence  could  not  be  held 
to  respond  in  damages- — Mutual  Re- 
serve Life  Ins.  Co.  v.  Seldel.  Hi  8. 
W.    »46. 

IBB.  In  a  suit  to  recover  annual 
premiums  paid  on  the  ground  of  false 
representations  by  the  company  as  to 
its  solvency,  proof  of  Insolvency  long 
after   the   payment   of   the   premiums 


sought  to  be  recovered  does  not  entitle 
plaintiff  to  recover.— Life  Asa'n  of 
~    >de,  8  S.  W.  839. 


Wher 


1     Of    I 


policy  pays  premiums  thereon, 
and  recovers  the  amount  so  paid,  he 
is  entitled  to  Interest  from  the  time 
of  each  payment  to  the  data  of  his 
Judgment. — Stevens  v.  Germania  Life 
Ins.  Co.,  82  S.  W.  824.  28  Tex.  Civ. 
App.   156, 

187.    Where  a  creditor  took  out  ln- 


i  his 


<  life  e 


lly,  the  debtor  was  not  liable  for 
premiums  paid  by  the  creditor.  In  the 
absence  of  any  agreement  that  the 
debtor  should  pay  or  be  liable  therefor. 


— Sti 

icy   v.   Parker, 

132   S. 

W.   632. 

ldence    held    in 

Biimcii 
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on   the 

t  part  of    the 
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i   out  by  his  c 

as  security. 

—Id. 

OM 
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784.) 

188.  Assignment  of  certain  policies 
In  Texas  to  an  assignee  residing  in 
Georgia  held  governed  by  the  laws  of 
Texas. — Manhattan  Life  Ins.  Co.  V. 
Cohen,  129  S.  W.  81.  28  Cent.  Dlg- 
Inaurance,   I   489. 
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tion,  in  the  absence  of  fraudulent  intent  to  hinder  or  delay  cred- 
itors.1'* A  policy  may  be  transferred  by  the  insured  to  his  cred- 
itor as  security  for  debt  as  against  the  rights  of  the  beneficiary 
where  the  right  of  change  of  beneficiary  is  reserved  and  the  assign- 
ment is  in  writing  and  there  is  a  proper  insurable  interest  exist- 
ing, as  may  be  prescribed  in  the  policy.1*0 

Consent  of  Beneficiary  to  Assignment  by  Insured. — The  rule  is 
that  the  beneficiary  has  a  vested  interest  in  a  policy  from  its  is- 
suance, of  which  the  insured  has  no  right  to  deprive  him,1*'  1M 
unless  the  policy  contains  a  reservation  that  the  insured  shall  have 
the  right  to  change  the  beneficiary  or  assign  the  policy.10  In  the 
latter  event  the  interest  of  the  beneficiary  is  subordinate  to  the 
right  of  change-  and  a  new  beneficiary  may  be  substituted  without 
the  consent  of  the  old.1*1  It  has  been  held  that  a  provision  in  a  policy 
requiring  notice  to  the  insured  of  "any  assignment"  refers  to 
assignments  by  the  beneficiary  and  is  not  a  reservation  to  the  in- 
sured of  the  right  to  change  the  beneficiary.1" 

Validity  of  Oral  Assignment. — A  parol  transfer  or  gift  of  a  policy 
accompanied  by  a  delivery  thereof  is  effective  to  transfer  the  pro- 
ceeds of  the  policy.1** 

SOI — Bight  of  &nM  to  Assign  Ufa       SOS — Oonsant    of    mmrtiry    to    Aa- 

Follnr.    (flee  sa  Cent.  Ml,  Insurance, 

I  «7*> 

188.  Life  insurance  policies  payable 
to  Insured,  his  executrix.  >  or  rhkIriib.. 
were  assets  In  his  hands  belonging 
to  him  alone,  which  he  had  a  right 
to  transfer,  with  or  without  considera- 
tion, In  the  absence  of  a  fraudulent 
Intent  to  hinder  or  delay  creditors. — 
Nixon  v.  Halone,  96  8.  W.  577:  New 
York  Life  Ina.  Co.  v.  Same  Id.;  Mutual 
Life  Ins.  Co.  v.  Same,  Id.  Modified 
98    S.   W.    360.      See    28   Cent.   Dig.    In- 


;   II   1 


1-471. 


1BO.  A  life  insurance  policy  was 
payable  to  assured'*  daughter  or  her 
legal  representatives  or  assigns,  "sub- 
ject to  the  right  of  assured  to  Change 
the  beneficiary,"  and  stated  that  It  wan 
issued  In  favor  of  the  beneficiary  with 
the  express  understanding  that.  If  the 
policy  be  not  then  assigned,  the  as- 
sured might  change  the  beneficiary  at 
any  time  by  filing  with  the  society 
a  written  request  duly  acknowledged; 
that  any  assignment  of  the  policy  must 
be  in  writing  and  subject  to  satis- 
factory proof  of  Insurable  Interest  ex- 
isting at  the  death  of  assured  to  which 
extent  only  should  the  Insurer  be 
liable  to  the  assignee.  Held,  that  the 
policy  authorised  a  transfer  thereof 
by  the  Insured  to  hla  creditor  as  se- 
curity for  the  debt  as  against  the 
rights  of  the  beneficiary. — McNeill  v. 
Chinn,  101  8.  W.  466.  See  28  Cent 
Dig.  Insurance,  i  166.  471. 


(Sea  S8  Cant. 

i  m.) 

191.  Under  a  life  policy  providing 
that  the  Insured  might  change  the  ben- 
eficiary at  any  time  during  the  i 
tl  nuance  of  the  policy, 
of  the  beneficiary  was  subordinate  to 
that  right,  and  a  new  beneficiary  might 
be  substituted  without  the  consent  of 
the  old.— Fuos  v.  Dietrich,  101  8.  W. 
291.  See  28  Cent.  Dig.  Insurance,  II 
llfl,   4T1. 

IBB.  The  beneficiary  in  an  ordinary 
life  insurance  policy  takes  a  vested 
Interest,  which  cannot  be  destroyed  by 
any  act  of  the  Insured,  unless  the  pol- 
icy contains  a  reservation  that  the 
Insured  shall  have  the  right  to  change 
the  beneficiary,  aaslgn  tbe  policy,  or 
otherwise  divert  the  proceeds  thereof. 
McNeill  v.  Chinn,  101  8.  W.  466. 

IIS.  A  provision  In  a  life  Insurance 
policy  requiring  notice  to  the  insured 
of  "any  assignment"  refers  to  assign- 
ments  by   the   beneficiary,   and   la   not 


right 

to  change  the  ben en c 
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v.  Travelers' 

Ine.  Co.,  39  S. 

1087. 
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1097. 

aOS— Validity  of  Oral  Assignment.  (Mi 

SB  Cant.  Dig.  Xnsnranos,  |  478.) 

185.    A  parol   transfer   or  gift  of  a 

Ufa  Insurance  policy   accompanied   by 

a  delivery  thereof  Is  effective  to  trans- 
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Form  and  Requisites  of  an  Assignment  in  Writing:. — In  a  case 
where  an  insured  had  a  policy  payable  to  his  daughter,  containing 
a  right  to  change  such  beneficiary  and  to  assign  the  policy,  and  he 
transferred  his  right  in  the  policy  to  a  third  party  as  security  for 
debt,  authorizing  the  latter  to  pay  the  balance  remaining  after  the 
debt  was  paid  to  his  wife,  it  was  held  that  such  a  transfer  was  an 
assignment  for  debt  and  changed  the  beneficiary  from  his  daughter 
to  his  wife.1*7  In  this  same  case  it  was  held  that  the  provisions 
in  the  policy  with  reference  to  assignment  of  policy  and  change 
of  beneficiary  were  for  the  benefit  of  the  insurer  and  might  be 
waived  by  it."' 

Validity  of  Assignment  in  General. — Actual  delivery  of  the  policy 
is  not  essential  to  the  validity  of  an  assignment  and  it  has  been 
held  that  the  mere  delivery  of  an  assignment  to  even  the  assignee's 
agent  was  sufficient  to  pass  title  without  payment  of  a  considera- 
tion.1" And,  where  the  assignee  was  the  assignor's  adopted  child 
actual  delivery  of  the  assignment  was  unnecessary  to  validate  the 
assignment."0  The  mere  mailing  of  an  assignment  in  compliance 
with  the  terms  of  the  policy  to  the  insurer  is  a  sufficient  delivery 
to  the  assignee. 201  It  has  been  held  that  a  provision  for  a  par- 
ticular manner  of  evidencing  any  change  in  the  beneficiary  is  for 
the  benefit  of  the  insurer  which  alone  can  claim  it.1'8    So  where  a 


fer  the  proceeds  of  the  policy. — Nixon 
v.  Halone,  96  S.  W.  GT7;  New  York  Life 
Ins.  Co.  v.  Same.  id.  58S;  Mutual  Life 
Ins.  Co.  v.  Sime,  Id.;  Mutual  Benefit 
Life  Ins.  Co.  v.  Seme,  Id.  Modified 
98   S.  W.   SSO. 


meat  Is  Writing. 

1M.  A  life  Insurance  policy  author- 
ized a-  change  of  beneficiary  by  mine: 
with  the  insurer  a  written  request  duly 
acknowledged,  which  change  should 
take  effect  on  Us  Indorsement  on  the 
policy  of  the  latter.  The  policy  also 
authorized  an  assignment  thereof  by 
a  written  instrument  in  duplicate,  one 
of  which  was  furnished  to  the  In- 
surer. Held,  that  the  provisions,  with 
reference  to  the  forms  by  which  the 
policy  might  be  assigned  or  the  bene- 
ficiary changed,  were  for  the  benefit 
of  the  Insurer,  and  might  be  waived 
by  it.— McNeill  ■  v.  Chlnn.  101  B.  W. 
4SB. 

197.  Assured,  having  a  policy  pay- 
able to  his  daughter  as  beneficiary  and 
containing  a  right  to  change  such 
beneficiary  and  to  assign  the  policy. 
executed  an  Instrument  transferring 
all  right,  title,  and  Intercut  Jn  the 
same  to  plaintiff  In  consideration  of 
a  loan.  The  transfer  also  declared/ 
that,  on  assured' e  death,  plaintiff,  his 
heirs  and  assigns,  were  authorized  to 
collect  the  policy,  apply  the  proceeds, 
or  so  much  as  necessary,  to  the  pay- 
ment of  the  debt,  and  to  pay  the  bal- 


ance, If  any,  to  his  wife.  Held,  that 
such  transfer  operated  as  an  assign- 
ment of  the  policy  to  plaintiff  as  se- 
curity   for    the    debt,    and   also    as   a 


Chlm 


.    46fi. 


flia— Validity   of    'ffTnT*   la   CNn. 

and.     (■••  38    Cent.    Dig.    Inauraooa, 

SI  481,  468.) 

1MI.  Where  a  life  policy  provided 
that  the  Insured  might  change  the 
beneficiary  during  the  continuance  of 
the  policy  by  filing  with  the  company  a 
written  request,  accompanied  by  the 
policy,  the  change  to  take  effect  upon 
the  Indorsement  of  the  same  on  the 
policy  by  the  company,  and  insured  ex- 
ecuted an  Instrument  wherein  he  as- 
signed all  his  interest  in  the  policy 
to  one  other  than  the  then  beneficiary, 
the  Instrument  was  In  effect,  as  against 
the  old  beneficiary,  a  substitution  of  a 
new  beneficiary;  the  provision  for  a 
particular  manner  of  evidencing  any 
change  in  beneficiary  being  for  the 
benefit  of  the  company,  which  alone 
could  claim  It.— Fuos  v.  Dietrich.  101 
S.  W.   291. 

199.  Delivery  of  an  assignment  of 
certain  pollclea  to  assignee's  agent 
held  sufficient  to  pass  title  without 
payment  of  the  consideration  or  de- 
livery of  the  pollclea. — Manhattan  Life 
Ins.  Co.  v.  Cohen.  1X4  S.  W.  El.  See 
28  Cent.  Dig.  Insurance.  II  476-477;  • 
Cent.  Dig.   Bankr.  233. 

UooqIc 
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policy  provides  a  particular  way  for  changing  the  beneficiary  and 
an  insured  executed  an  instrument  wherein  he  assigned  all  his 
interest  to  one  other  than  the  then  beneficiary  the  instrument  was 
in  effect,  as  against  the  old  beneficiary,  a  substitution  of  a  new 
beneficiary.1"  It  was  held  that  an  assignment  which  vested  the 
absolute  title  and  all  benefit  to  be  derived  therefrom  in  the  as- 
signee, only  providing  that  the  proceeds  should  be  withheld  from 
such  assignee  until  she  became  eighteen  years  old,  such  assignment 
being  delivered  to  the  insurer  and  reciting  the  further  fact  that 
if  the  assignee  did  not  survive  the  assignor  it  should  become  null, 
was  not  a  testamentary  instrument  to  take  effect  only  on  the 
death  of  the  assignor  and  hence  it  was  not  required  to  be  executed 
as  such  instruments  are  as  a  condition  to  their  validity.10'  Where 
a  policy  provides  that  the  assignment  should  be  executed  in  dupli- 
cate and  sent  to  the  home  office  of  the  insurer  such  an  assignment 
is  not  bad  because  the  genuineness  of  the  notary's  signature  is 
not  attested  by  a  clerk  of  a  court  of  record.10'  An  absolute  as- 
signment which  does  not  recite  the  true  purpose  for  which  it  was 
given  may  be  explained  by  a  surviving  beneficiary  even  though 
such  explanation  contradicted  the  statement  of  the  consideration 
stated  in  a  second  assignment.'01 

Sights  and  Liabilities  of  Assignee — (A)  In  General. — Where  an 
assignor  intended  to  and  did  in  fact  execute  a  valid  assignment  of 
a  policy  except  that  he  did  not  conform  to  the  exact  rules  of  the 
insurer,  as  between  the  assignee  and  the  administrator  of  the  as- 
signor the  latter  cannot  object  to  the  validity  because  of  such 
failure  to  conform  to  such  rules  of  the  insurer.*0*    In  a  case  where 

SOO.    Actual   delivery   of  an  assign-       withheld   from,  her  until  she  was   IS. 


assignee,      who      was      the      assignor's        recited    that   It   should    become    null    If 


adopted  child,  was  unnecessary  to  val- 


idate the  assignment. — Surges  v.   New        Held,    not   a    testamentary    instrument. 
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201.  Mailing  an  assignment  in  dup- 
licate of  an  Insurance  policy  to  the  in- 
surer. In  compliance  with  the  policy, 
Is  a  sufficient  delivery  to  the  assignee. 
— Burges  v.  New  York  Life  Ins.  Co.,  63 

s.  w.  sot. 

jslgmnent  of  an  Insurance 


Ivered    to    the   Insurer,   and 


le    assignor     survived    the    assignee. 


the  death  o 

slgnor.  and  bence  not  required  to  be 
ecuted  as  such  Instruments  are  aa 
condition  to  their  validity  .—Burges 
New  York  Life  Ina.  Co.,  53  8.  W.  «08. 
S04.  Where  an  assignment  of  an  in- 
i ranee  policy  was  absolute  m  <><• 
race,  and  did  not  recite  the 


policy  la  not  bad  because  the  author-  pose  for  which  It  was  given,  evidence 

lty   and   genuineness    of    the  signature  o(    the   surviving   benenclary    that    the 

of    the    notary    before    whom    It    was  assignment    was    so    made    because    a 

acknowledged    was    not    attested    by    a  prior    assignment,    reciting    the    terms 

clerk  of  a  court  of  record,  where  the  of  the  pledge,  was  refused  by  an   ln- 

pollcy   provided  only    that   the  assign-  surance    company,    was    not    objeetlon- 

raent  should  be  executed  In  duplicate,  able  on  the  ground  that  It  contradicted 

and  both  copies  should  he  sent  to  the  the  statement  of  the   consideration   In 

home  office  of  the  Insurer. — Burges  v.  the      second      assignment. — Clark      v. 

New  York  Life  Ins.  Co.,   63   8.  W.  «02.  Adam,    60   S.   W.    101 «. 

SOS.    An  assignment  of  an  insurance 

policy  by  the  clear  Intendment  of  Its  Sis — Sights    and    HasOttUs    of    Ash 

language     vested    the    absolute     title  signs*.   (Bee  aa  Cant.  Dig.  Xnsnsstnoa, 

thereto  "and  all  dividend,    benefit,   and  S5   418-4BO,  4*4-4913.) 

advantage    to    be    derived    therefrom"  MS.    As  between  the  assignee  of  an 

In  the  assignee,  and  only  provided  that  insurance  policy  and  the  administrator 

the  proceeds   of  the  policy  should  be  of   the   assignor,   the   validity   of   the 
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after  a  divorce  the  wife  paid  premiums  on  the  policy  under  an  as- 
signment before  divorce  the  husband  could  not  compel  the  insurer 
to  make  a  loan  on  the  policy  unless  the  wife's  claim  arising  from 
such  payment  of  premiums  was  satisfied  or  unless  she  consented  to 
the  loan  as  stipulated  in  the  policy.101  Limitation  can  not  run  on 
the  right  of  the  assignee  of  a  policy  to  recover  premiums  paid 
thereon  until  the  death  of  the  insured.20' 

(B)  Transfer  as  Collateral  Security. — The  general  rule  is  that 
an  assignment  of  a  policy  to  a  creditor  only  gives  him  title  to 
enough  of  the  proceeds  to  satisfy  his  debt  and  disbursements  with 
interest.111  The  rule  is  the  same  with  a  creditor  who  acquires 
a  policy  by  bill  of  sale.110  Where  a  policy  on  the  life  of  the  hus- 
band,  payable  to  the  wife,  is  transferred  by  the  wife  to  secure  a 
debt  of  the  husband  alone  it  stands  in  the  position  of  a  surety  and 
when  the  debt  is  barred  by  limitation  it  may  be  sued  on  by  the 
wife.112  In  this  same  case  where  the  contract  provided  that  the 
creditors  should  retain  a  certain  amount  of  the  husband's  salary 
monthly  and  apply  it  on  the  debt,  the  policy  is  released  as  security 
after  a  lapse  of  time  sufficient  to  extinguish  the  debt,  had  the 
creditor  so  applied  the  monthly  salary,  the  wife  not  knowing  that 
the  creditor  had  not  done  bo.21'  Where  a  husband  and  wife  as- 
signed as  collateral  a  policy  payable  to  the  wife  or  to  their  chil- 
dren if  the  wife  should  die  before  her  husband,  the  fact  that  the 
wife  did  die  and  that  the  children  were  minors,  who  would  prob- 
ably have  lost  the  policy  by  non-payment  of  premiums  had  they 
npt  been  paid  by  the  assignee,  will  entitle  such  assignee  to  recover 
premiums  paid  on  the  strength  of  the  assignment.*08  And.  where 
a  tontine,  dividend  accrued  after  the  wife's. death,  it  was  held 
that  the  wife's  death  defeated  the  assignment  and  all  rights  predi- 
cated thereon,  including  the  dividend.*06 

SOT. 


assignor  Intended  to, 
xecute  and  deliver  an 
■lid     assignment. — Burses 


Where  the  assignee  of  a 
i  policy  paid  premiums  thereon. 
which  were  a  charge  on  the  fund,  lim- 
itations could  not  run  against  his  right 
to  recover  the  amounts  so  paid 
the  death  of  the  Insured.— Stevens  v. 
Oermanla  Life  Ins.  Co.,  82  8.  W.  824, 
!6  Tex.  Civ.  App.  168. 


the    policy 


.    loan 


i    him 


the  divorced  wife  of  plaintiff  claimed 
the  policy  Under  an  assignment  exe- 
cuted during  the  marriage  relation. 
The  wife,  subsequent  to  the  assign- 
ment, paid  premiums  on  the  policy. 
Held,  that  plaintiff  could  not  compel 
the  company  to  make  the  loan,  unless 
the  wife's  claim  arising  from  the  pay- 
ment of  premiums  was  satisfied,  or 
unless  she  consented  to  the  loan  as 
stipulated  In  the  policy.— Hatch  v. 
Hatch,  80  8.  W.  411,  36  Tex.  Civ.  App. 
ITS. 


*-) 

308.  Where  a  husband  and  wife  as- 
signed as  collateral  a  policy  payable 
tn  the  wife  or  to  their  children  If  the 
wife  should  die  before  her  husband, 
the  fact  that  the  wife  did  die.  and  that 
the  children  were  minors,  who  would 
probably  have  lost  the  policy  by  non- 
payment of  premiums  had  they  not  been 
paid  by  the  assignee,  will  entitle  the 
assignee  to  recover  premiums  paid  on 
the  strength  of  the  assignment. — Stev- 
ens v.  Oermanla  Life  Ins.  Co.,  62  3.  W. 
834,  26  Tex.  Civ.  App.  15' 
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CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OP  POLICY 

Right  of  Insured  to  Surrender. — Where  policies  are  issued  on 
an  application  containing  false  statements  inserted  by  the  insur- 
er's agent,  it  is  the  duty  of  the  insured  to  immediately  disclose 
the  same  to  the  insurer  and  tender  the  policies  for  cancellation. !1* 

Validity  of  Surrender. — It  has  been  held  that  a  surrender  by  an 
insured  of  his  policies  is  voidable  after  his  death  at  the  instance 
of  his  personal  representatives  under  certain  circumstances,  as, 
where  he  was  induced  to  do  so,  though  knowing  the  effect  of  his 
act,  by  an  insane  delusion  that  his  children  were  about  to  murder 
him  for  his  insurance.219 

Remedies  for  Wrongful  Cancellation. — There  is  a  breach  of  con- 
tract between  the  insurer  and  insured  when  the  former  assigns 
its  policies,  transfers  its  assets,  shifts  to  another  company  its  obli- 
gations to  insured,  places  it  beyond  its  own  power  to  perform  such 
obligation,  except  so  far  as  it  could  compel  performance  by  such 


SOS.  An  Insurance  policy  wan  Issued 
In  favor  of  the  wife  of  the  Insured 
If  living  at  the  time  of  his  death,  If  not 
living,  then  to  his  children.  The  In- 
sured and  his  wife  assigned  the  policy 
to  plaintiff  as  collateral.  The  wife 
died    before   her   husband 


wife* 


jmln. 


crued   on   the   policy.      Held,   that   the 

and  all  rights  predicated  thereon,  In- 
cluding the  dividend-— Stevens  v.  Qer- 
manla  Life  his.  Co.,  SZ  8.  W.  g24,  26 
Tex.  Civ.  App.  156. 

810.  A  creditor  to  whom  his  debtor 
transfers  9.  life  insurance  policy  by 
bill  of  sale  absolute  on  its  face,  ac- 
quires no  greater  interest  In  the  poli- 
cy than  such  sum  as  will  pay  his 
debt  and  Interest,  and  premiums  paid 
by  him  and  Interest.— Caw  thorn  v.  Per- 
ry, 13  a  W.  268. 

ail.  An  absolute  assignment  of  a 
life  Insurance  policy  to  a  creditor  only 
gives  him  title  to  enough  of  the  pro- 
ceeds to  satisfy  his  debt  and  dis- 
bursements, with  Interest. — Luwy  v. 
Ollliard,    13  S.  W.   304. 

aia.  A  policy  on  the  life  of  the  hus- 
band, payable  to  the  wife,  being  trans- 
ferred to  secure  a  debt  of  the  husband 
alone,  stands  In  the  position  of  surety 
and.  on  the  debt  being  barred  by 
limitation,  may  be  sued  on  by  the  wife. 
— Washington  Life  Ins.  Co.  v.  Gooding, 
49  S.  W.  123,  19  Tel.  Civ.  App.   490. 

313.  A  life  policy  payable  to  Insur- 
ed's wife,  being  assigned  by  her  to 
■  secure  his  debt  to  his  employers,  under 
an  agreement  with  them  that  they 
should  retain  a  certain  amount  of  his 


shlary  monthly,  and  apply  It  on  the 
debt,  Is  released,  as  security,  after 
lapse  of  time  sufficient  to  extinguish 
the  debt,  had  they  so  applied  it;  she 
not  knowing  that  they  had  not. — Wash- 
ington Life  Ins.  Co.  v.  Gooding,  49 
S.  W.  122,  19  Tex.  Civ.  App.  490. 


oavobiaatiojt,    Bnaaiasii, 

luaronoin,  o*  moots, 

now  or  foiiot.    (see 

2H    CYC.   783.) 

SSB — Right  of  Insured  to  Bnxrsadsr  In 


nlng  false 

erted  there- 


314.  Where  certain  pollc 
sued  on  an  application  conti 
statements  fraudulently  Ins 
In  by  the  Insurer's .  agent, 
duty  of  Insured,  on  disco 
fraud,  to  forthwith  disclose  the  same 
to  the  Insurance  company  and  tender 
the  policies  for  cancellation. — Curry 
v.  Stone,  92  S.  W.  263. 


am.  Where  Insured,  though  know- 
ing the  effect  of  his  act  was  In- 
duced, by  an  Insane  delusion  that  his 
children  were  about  to  murder  him 
for  his  insurance,  to  surrender  his 
policies  In  consideration  of  payment  of 
the  surrender  value,  such  surrender 
was  voidable  after  his  death  at  the  in- 
stance of  his  personal  representatives. 
New  York  Life  Ins.  Co.  v.  Hagler,  169 


1064. 
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other  company,  which  entitled  the  insured  to  a  recovery11*  *,T  even 
though  the  assignee  is  solvent  and  able  and  willing  to  carry  out 
the  original  contract.  This  right  of  action  continues  during  the 
life  time  of  the  insured. "s  {For  measure  of  damages  in  such  a 
case,  see  Ann.  220.)  Incidentally  in  such  a  case  where  the  insurer 
relies  on  the  law  of  another  state  as  a  defense  it  must  plead  and 
prove  it.11B  However,  the  consolidation  of  the  defendant  company 
with  another  company  without  surrender  of  the  former's  corporate 
existence  does  not  show  a  repudiation  of  the  insured's  policy  so  as 
to  entitle  him  to  a  recovery  for  damages.1"  (As  to  facts  show- 
ing that  defendant  had  not  pauperized  itself  by  the  consolidation 
so  as  to  constitute  a  breach  of  the  policy,  see  Ann.  222.) 

Measure  of  Damages  for  Wrongful  Cancellation. — The  measure 
of  damages  for  the  insurer's  breach  of  an  ordinary  life  policy  is 
the  difference  between  what  it  would  cost  insured  to  mature  the 
policy  from  the  time  of  breach  to  the  time  of  expectancy,  had 
there  been  no  breach,  and  what  it  would  cost  him  to  mature  a  like 
policy  in  a  solvent  company  for  the  same  period.8"  It  is  not 
the  amount  of  premiums  paid,  with  interest  thereon."* 

Abandonment  fay  Insured. — 'Whore  there  was  evidence  that  the 
time  of  payment  of  the  premium  had  been  extended  and  that  be- 
fore such  time  had  expired  the  insured  had  applied  to  another 


U37 — JUtnedias  for  Wrongful  Cancella- 
tion. (See  SB  Cent.  Dlf.  msuranoe, 
{{  813-518.) 

SIS.  Evidence  In  an  action  to  re- 
cover premiums  and  for  damages  for 
breach  of  Its  contract  held  sufficient 
to  support  a  finding  that  the  original 
Insurer  had  transferred  all  of  Its  as- 
sets to  another  company,  and  that  the 
two  companies  had  been  consolidated; 
that  the  correspondence  between  plain- 
tiff and  the  original  Insurer  showed 
that  plaintiff  must  look  to  a  substitut- 
ed company  for  all  Information  touch- 
ing his  rights;  that  the  Insurer's  pres- 
ident admitted  to  plaintiff  that  the  lo- 
th at  the  Insurer  had  abandoned  the 
performance  of  Its  contracts.— Wash- 
ington Life  Ins.  Co.  v.  Love  Joy.  149 
8.   W.    398. 

917.  Where  Insurer  assigned  Its  pol- 
icies, transferred  Its  assets,  shifted  to 
another  company  Its  obligation  to  an 
insured,  and  placed  It  beyond  Its  own 
power  to  perform  such  obligation,  ex- 
cept so  far  as  It  could  compel  per- 
formance by  such  other  company,  there 
was  a  breach  of  Its  contract  entitling 
the  Insured  to  a  recovery,  and  that  the 
an slg nee  was  solvent  and  able  and  will- 
ing to  carry  out  the  original  contract 
did  not  prevent  a  breach.— Id. 

SIB.  On  breach  or  repudiation  of 
its  contract  by  the  Insurer,  the  Insur- 
ed, during  his  lifetime,  has  a  present 


damages . — Id. 


■   the    recovery    of 


Insurer  relying  upon  law  of 
another  state  as  a  ground  or  defense 
held  required  to  plead  and  prove  it — 
Id. 

330.  The  measure  of  damages  In  an 
action  by  an  Insured  to  recover  premi- 
ums and  damages  for  the  Insurer's 
breach  of  contract  stated. — Id. 

lial.  Consolidation  of  defendant  in- 
surance company  with  the  P.  company 
without  surrender  of  defendant's  cor- 
porate existence,  etc..  held  not  to  show 
defendants'  repudiation  of  a  policy 
with  plaintiff  so  as  to  entitle  plaintiff 
to  recover  damages  tberefor. — Provi- 
dent Savings  Life  Assur.  Society  Of 
New  York  v.  El  linger,  lfl4  S.  W.  10*4. 
28  Cent   Dig.  Insurance,   II   513-616. 

MS.  Defendant  Insurance  company 
held  not  to  have  pauperised  Itself  by 
consolidating  with  the  P.  Company  so 
as  to  constitute  a  breach  of  the  policy 
held  by  plaintiff.— Id. 

W3.  In  an  action  for  an  Insurance 
company's  breach  of  an  ordinary  life 
policy,  the  Insured's  measure  of  dam- 
ages la  the  difference  between  what  it 
would  cost  Insured  to  mature  the 
policy  from  the  time  of  breach  to  the 
time  of  expectancy,  had  there  been  no 
breach,  and  what  It  would  cost  him  to 
mature  a  like  policy  In  a  solvent  com- 
pany for  the  same  period,  and  not  the 
amount  of  premiums  paid,  with  in- 
terest  thereon.—  " 
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company  for  insurance  stating  that  he  was  going  to  abandon  the 
first  insurance  but  the  policy  in  the  second  company  showed  that 
he  carried  insurance  in  the  first  and  no  notice  was  given  of  the 
maturity  of  the  premium  as  extended,  it  was  held  that  the  taking 
out  of  the  second  policy  with  intention  to  abandon  the  former  was 
not  an  abandonment  per  ee,  if  the  time  had  not  expired  as  neither 
the  insured  nor  insurer  could  terminate  the  policy  in  a  manner 
other  than  as  provided  in  the  policy  or  in  the  statutes,  without 
the  consent  of  the  wife  who  was  the  beneficiary."4  The  obd  com- 
pany had  no  knowledge  of  any  intention  on  the  insured's  part  to 
give  up  the  policy  and  it  was  further  held  that  abandonment  was 
not  shown,  even  if  abandonment  would  have  excused  the  first 
company's  failure  to  give  the  required  notice.22' 

Rescission  by  Insured  or  Beneficiary— (A)  In  General.— Where 
the  plaintiff  executed  two  premium  notes,  the  application  stating 
that  the  premiums  were  to  be  payable  semi-annually,  and  before 
the  policy  issued  he  wrote  to  the  insurer  that-  he  did  not  want 
the  policy,  requesting  it  to  return  the  notes,  and  after  receiving 
the  policy,  repeated  his  request,  saying  he  would  surrender  it,  no 
objection  being  made  to  the  fact  that  the  policy  made  the  premiums 
payable  annually,  and  the  policy  was  never  returned,  it  was  held 
that  there  was  no  rescission,  so  as  to  entitle  the  plaintiff  to  re- 
cover the  amount  of  the  two  notes  which  he  had  been  forced  to 
pay  to  bona  fide  holders.1*1  Where  the  agent  of  insurer,  without 
authority,  contracted  with  insured  at  the  time  he  sold  him  insur- 
ance and  as  part  of  the  consideration,  that  he  should  be  appointed 
on  the  committee  of  reference  of  the  insurer,  it  was  held  that  this 
alone,  such  agreement  not  being  ratified,  constituted  a  breach  of 
agreement  which  would  entitle  the  plaintiff  to  rescind  the  eon- 
tract.'82 

(B)     By  Reason  of  Fake  Representations  of  Agent.— An  appli- 


by  default  In  paymet 
abandoned,  there  was  some  evidence  given,  as  required  by  the  policy.  On 
that  the  time  of  payment  had  been  ex-  December  Hth  Insured  took  out  a  pol- 
tcnded,  and  that,  before  the  extended  Icy  in  a  new  company,  the  latter's 
time  had  expired.  Insured  had  applied  HKcnt  stating  that  Insured  said  he  was 
to  and  secured  from  another  company  going  to  drop  the  old  policy.  This 
a  policy,  which  was  collected,  and  had  was  controverted  by  a  relative  of  In- 
stated to  such  other  company  that  he  sured.  The  new  policy  recited  that 
Intended  to  abandon  the  policy  sued  insured  carried  insurance  In  the  old 
on.  Held  that  hie  taking  out  the  sec-  company.  The  old  company  had  no 
ond  policy  with  intention  to  abandon  knowledge  of  any  Intention  on  lnsur- 
the  former  was  not  an  abandonment  ed'a  part  to  give  up  the  policy.  Held 
per  se.  if  the  time  had  not  expired,  as  not  to  show,  abandonment  of  the  pol- 
nelther  the  Insured  nor  the  company  icy  by  Insured,  even  if  abandonment 
could  terminate  the  policy  In  a  man-  would  have  excused  the  company's 
ner  other  than  provided  for  in  the  pol-  failure  to  give  the  required  notice. — 
Icy  or  In  the  statutes,  without  the  con-  Washington  Life  Ins.  Co.  v.  Berwald, 
sent  Of  the  wife.     Judgment  72   S.  W.  72  S.  W.   418. 
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cant  is  not  estopped  to  complain  of  the  false  representations  of 
the  agent  of  insurer  unless  he  was  inexcusably  negligent  in  not 
informing  himself,"*  though  he  could  have  done  so  by  the  informa- 
tion at  hand.1"  In  the  same  way  when  an  applicant  signs  an  ap- 
plication for  a  policy  believing  that  it  calls  for  the  policy  agreed 
upon,  being  induced  to  sign  the  same  by  the  fraud  of  the  agent, 
he  is  not  estopped  from  showing  that  the  policy  signed  was  not 
the  kind  contracted  for."*  And  it  was  proper  for  the  court  to 
inform  the  jury  that  the  signing  of  the  application  did  not  estop 
the  insured  from  showing  the  kind  of  policy  agreed  on."*     Parol 


aaa.  One  applying  for  life  Insurance, 
who  did  not  know  the  truth  of  matters 
concerning  which  an  Insurance  agent 
made  false  representations,  and  relied 
on  the  representations  of  the  agent, 
though  he  could  have  Informed  him- 
self of  the  truth  by  means  of  Informa- 
tion at  hand,  will  not  be  estopped  to 
complain  of  their  falsity  unless  he  was 
Inexcusably  negligent  In  not  Inform- 
ing himself.— Equitable  Life  Aisur, 
Soc.  v.  Maverick.  78  S.  W.  56(1. 

B97.  One  applying  for  a  life  policy, 
relying  upon  the  representations  of  a 
soliciting  agent.  Is  not  estopped  from 
complaining  of  the  falsity  of  the  repre- 
sentations unless  inexcusably  negli- 
gent In  not  Informing  himself,  though 
he  could  have  done  so,  by  the  Informa- 
tion at  hand.— Mutual  Life  Ins.  Co.  v. 
Hargus,  S9  S.  W.  580. 

Sua.  Where  an  applicant  for  a  life 
policy  relied  on  the  representations 
of  the  agent  of  the  Insurer  that  the 
application  which  the  Insured  signed 
called  for  the  kind  of  policy  agreed  on 
and  the  Insured  was  Induced  by  fraud 
In  algn  it.  In  ignorance  of  the  fact  that 
it  called  for  a  policy  of  a  different 
kind,  the  Insured  was  not  estopped,  by 
reason  of  signing  the  application,  from 
showing  that  the  policy  Issued  was 
not  the  kind  contracted  for. — Mutual 
Life  Ins.   Co.  v.   Hargus,   99  S.  W.  580. 

satt.  Where,  in  an  action  by  an  in- 
sured for  the  cancellation  of  a  life  pol- 
icy, based  on  the  fraudulent  represen- 
tations of  the  agent  of  the  Insurer  so- 
liciting the  policy,  It  appeared  from 
the  application  In  connection  with 
other  facts  attending  the  signing  there- 
of  by   the   insured    that    he    would   not 

different    from    til 


infor 


j  the 


Jury  that  the  signing  of  the  applica- 
tion by  the  Insured  did  not  estop  him 
from  showing  the  kind  of  policy  that 
was  agreed  on.— Mutual  Life  Ins.  Co. 
v.  Hargus,    99    8.   W.    580. 


out  surrender,  it  should  become  a  paid- 
up  term  policy  for  a  certain  length  of 
time,  when  the  contract  should  cease. 
Insured  defaulted,  and  six  months 
thereafter  executed  a  note  for  the 
premium  due,  providing  that,  If  not 
paid  at  maturity,  the  policy  should  be- 
come void.  It  was  not  shown  that  the 
beneficiary  executed  the  note.  Held, 
that  on  default  the  policy  became  a 
term  policy,  and  insured  could  not  re- 
Instate  the  original  policy  without  the 
consent  of  the  beneficiary. — Union 
Cent  Life  Ins.  Co.  v.  Wilkes,  47  S.  W. 
540.      Reversed,  49  S.  W.  1038. 

S3i.  Plaintiff  applied  to  defendant 
for  a  policy  on  his  life  and  executed 
two  negotiable  notes  in  payment  of  the 
first  year's  premiums,  his  application 
stating  that  subsequent  premiums  were 
to  be  payable  semi-annually.  The  pol- 
icy sent  to  plaintiff  required  annual 
Instead  of  semi-annual  payments.  Be- 
fore Its  Issuance,  plaintiff  wrote  the 
agent  at  whose  solicitation  he  had  in- 
sured that  he  did  not  want  the  policy, 
requesting  him  to  return  the  notes, 
and,  on  the  receipt  of  the  policy,  re- 
peated his  request,  saying  that  he 
would  surrender  it.  No  objection  was 
made  on  account  of  the  time  at 
which  the  premiums  were  payable,  nor 
was  the  policy  ever  returned,  but  plain- 
tiff allowed  It  to  lapse  for  nonpayment. 
Held,  that  there  was  no  rescission,  so 
as  to  entitle  plaintiff  to  recover  the 
amount  of  the  two  notes  which  he  had 
been  forced  to  pay  to  bona  fide  holders. 
—New  York  Life  Ina.  Co.  v.  Miller,  32 
S.   W.   550,   11  Tex.  Civ.  App.  530. 

833.  Plaintiff  contracted  with  the 
agent  of  defendant  Insurance  company 
for  Insurance,  and  also  for  appointment 
of  the  insured  on  the  committee  of  ref- 
erence of  the  insurance  company, 
which  agreement  was  a  part  of  the 
Insurance  contract,  and.  If  broken,  the 
contract  was  to  be  void.  Held,  that  an 
appointment  of  Insured  on  such  com- 
mittee by  the  agent  only,  which  was 
unauthorized  by  the  company,  and  not 
ratified,  constituted  a  breach  of  agree- 
ment, which  entitled  plaintiff  to  re- 
scind the  con  tract. —American  Union 
Life  Ins  Co.  v.  Wood,  67  S.  W.  885. 


LIFE   INSURANCE 


321 


evidence  as  to  the  transaction  between  the  agent  and  applicant  is 
admissible  under  each  circumstances.1" 

Rescission  by  Insurer. — There  can  be  no  breach  by  the  insurer 
by  a  failure  to  perform  prior  to  the  insured's  death  where  the 
policy  is  payable  to  his  wife  at  his  death. 

Actions  for  Rescission. — A  petition  is  good  as  against  a  general 
demurrer  in  an  action  for  cancellation  of  a  policy  and  a  premium 
note,  which  alleges  that  the  agent  agreed  to  furnish  a  certain  kind 
of  policy  and  insured  was  induced  by  the  representations  of  such 
agent  to  sign  an  application  for  another  kind  and  that  insured  was 
ignorant  of  that  fact.*"  Such  a  petition  sufficiently  charges  that 
the  negligence  of  the  insured  in  signing  the  application  was  ex- 
cusable. *"  In  a  suit  to  avoid  a  policy  on  the  ground  of  the  false 
representations  of  the  agent,  it  is  not  necessary  for  the  plaintiff  to 
allege  that  the  agent  knew  of  the  falsity  of  such  representations, 
as  they  were,  in  effect  defendant's  statements  and  their  effect  on 
the  contract  would  be  the  same  whether  the  agent  knew  their 
falsity  or  not.117  Neither,  in  such  a  case  is  it  necessary  for  plain- 
tiff to  offer  to  pay  defendant  any  part  of  the  premium,  nor  could 
defendant  be  prejudiced  by  plaintiff's  retention  of  the  binding  re- 
peipt  or  policy.*" 


■33.  Where  an  applicant  for  a  life 
policy  understood  that  he  was  applying 
for  a  policy  requiring  1G  annual  pre- 
miums and  the  agent  soliciting  the  In- 
surance either  through  Ignorance,  or 
by  fraudulent  representations  induced 
the  applicant  to  believe  that  the  appli- 
cation he  signed  was  for  such  a  policy. 
while.  In  fact.  It  wm  for  another  kind, 
parol  evidence  of  the  transaction  be- 
tween the  applicant  and  the  agent  was 
admissible  in  a  suit  for  cancellation 
of  the  policy. — Mutual  Life  Ins.  Co.  v. 
Hargui,  SB  8.  W.  680. 

847 — ■■scission    by    Insurer.     {Si 


S34.  Where  a  policy  was  payable  at 
Insured's  death  to  his  wife,  there  could 
be  no  breach  by  the  insurer  by  a  fail- 
ure to  perform  prior. to  Insured's  death. 
—Provident  Savings  Life  Aaaur.  So- 
ciety of  New  York  v.  El  linger.  164  S. 
W.  1024.  See  28  Cent.  Dig.  Insurance, 
II  634-636). 
349-  -Actions  for  ■— st— ion. 


835.  In  a  suit  to  avoir 
of  insurance  on  the  ground  of  fraudu- 
lent representations  of  the  agent,  and 
<to  cancel  the  policy.  It  was  not  neces- 
sary for  plaintiff  to  offer,  as  a  condi- 


tion of  relief,  to  pay  defendant  any 
part  of  the  premium,  nor  could  de- 
fendant be  prejudiced  by  plaintiff's  re- 
tention of  the  binding  receipt  or  the 
policy.: — Equitable  Life  Assur.  Soc.  v. 
Maverick,  78  S.  W.  560. 

•36.  A  petition  In  an  action  by  an 
insured  for  the  cancellation  of  a  life 
policy  and  a  note  given  for  the  first 
premium  which  alleges  that  the  solicit- 
ing agent  agreed  with  the  Insured  for 
the  issuance  of  a  policy  fully  paid  up 
In  15  annual  premiums,  that  Insured 
was  Induced  by  the  representations  of 
the  agent  to  sign  an  application  which 
called  for  another  kind  of  a  policy  and 
that  Insured  was  ignorant  of  that  fact, 
sufficiently  charges  that  the  negligence 
of  the  Insured  In  signing  the  applica- 
tion was  excusable,  as  against  a  gen- 
eral demurrer. — Mutual  Life  Ins.  Co.  v. 
Hargus,  B*  B.  W.  ESQ.  See  28  Cent. 
Dig.   Insurance.   I   SS7. 

337.  In  a  suit  to  avoid  a  contract  of 
Insurance  on  the  ground  of  false  rep- 
resentation ■  of  the  agent,  it  was  not 
necessary  for  the  plaintiff  to  allege 
that  the  agent  knew  the  falsity  of  the 
representations,  as  they  were.  In  effect, 
defendant's  statements,  and  their  effect 
on  the  contract  would  be  the  same 
whether  the  agent  knew  their  falsity 
or  not. — Equitable  Life  Assur.  Soc.  v. 
Maverick.  78  S.  W.  610. 
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AVOIDANCE  OF  POLICY  FOR  MISREPRESENTA- 
TION, FRAUD  OR  BREACH  OF  WARRANTY 
OR  CONDITION 

Misrepresentation  Most  Be  Material  to  Avoid  Contract — Statu- 
tory  Regulation*. — Any  provision  in  any  contract  or  policy  of  in- 
surance issued  or  contracted  for  in  this  state,  which  provides  that 
the  answers  or  statements  made  in  the  application  for  such  con- 
tract, or  in  the  contract  of  insurance,  if  untrue  or  false,  shall  ren- 
der the  contract  or  policy  void  or  voidable,  shall  be  of  no  effect, 
and  shall  not  constitute  any  defense  to  any  suit  brought  upon  such 
contract,  unless  it  be  shown  upon  the  trial  thereof  that  the  mat- 
ter or  thing  misrepresented  was  material  to  the  risk  or  actually 
contributed  to  the  contingency  or  event  on  which  said  policy  be- 
came due  and  payable,  and  whether  it  was  material  and  so  con- 
tributed in  any  case  shall  be  a  question  of  fact  to  be  determined 
by  the  court  or  jury  trying  such  case.     (Art.  4947,  Rev.  St.  1914.) 

No  Defense  Based  Upon  Misrepresentation  Valid,  Unless — Stat- 
utory Regulations. — No  defense  based  upon  misrepresentation  made 
in  the  applications  for  or  in  securing  a  contract  of  insurance,  shall 
be  valid,  unless  the  defendant  shall  show  on  the  trial  that,  within 
a  reasonable  time  after  discovering  the  falsity  of  such  misrepre- 
sentations so  made,  it  gave  notice  to  the  insured  or  to  the  bene- 
ficiaries under  said  contract,  that  it  refused  to  be  bound  by  such 
contract  or  policy.  Ninety  days  is  defined  as  a  reasonable  time. 
It  is  provided  further  that  this  article  shall  not  be  construed  to 
render  available  any  immaterial  misrepresentation,  nor  to  in  any 
wise  affect  Article  4947.     (Art.  4948,  Rev.  St.  1914.) 

Shall  Not  Constitute  Defense,  Unless  Shown — Statutory  Regula- 
tions.— Any  provision  in  a  policy  which  provides  that  the  same  is 
void  or  voidable  if  any  misrepresentations  or  false -statements  be 
made  in  proofs  of  loss  or  of  death,  shall  be  of  no  effect.  Such  pro- 
visions shall  not  constitute  any  defense  unless  it  is  shown  upon 
the  trial  that  the  false  statements  made  in  such  proofs  of  loss  or 
death  were  fraudulently  made  and  unrepresented  a  fact  material 
to  the  question  of  the  liability  of  the  insurer  upon  the  contract 
sued  on  and  that  such  insurer  was  thereby  misled  and  caused  to 
waive  or  lose  some  valid  defense  to  the  policy.  (Art.  4949,  Rev. 
St.  1914.) 

Defense  Baaed  on  Misrepresentation  in  Application  Not  Valid 
After  Two  Years — Statutory  Regulations. — It  is  also  provided  that 
no  defense  based  upon  misrepresentation  made  in'  the  application 
upon  the  life  of  any  person  in  this  state  shall  be  valid  in  any 
suit  brought  on  such  contract  two  years  or  more  after  the  date  of 
its  issuance,  when  the  premiums  have  been  duly  paid  and  received 
without  notice  is  given  by  the  insurer  to  the  insured  of  its  inten- 

cS 
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tioo  to  rescind  on  account  of  misrepresentation  unless  it  is  shown 
on  the  trial  that  such  misrepresentation  was  material  to  the  risk 
and  intentionally   made.     (Art.   4951,   Rev.   St.   1914.) 

Companies  Shall'  Not  Misrepresent  Policies— Statutory  Hernia- 
tions.— Life  insurance  companies  or  their  officers  or  agents  must 
not  issue  or  circulate  any  estimate,  illustration,  circular  or  state- 
ment misrepresenting  the  terms  of  any  policy  issued  by  it  or 
benefits  or  advantages  promised  thereon.  (Art.  4958,  Rev.  St. 
1914.) 

Policy  Shall  Hot  Be  Defeated — Statutory  Regulations. — A  recov- 
ery upon  life,  accident  or  health  insurance  policy  shall  not  be  de- 
feated because  of  misrepresentation  in  the  application  which  is  an 
immaterial  fact  and  which  does  not  affect  the  risks  assumed.  (Art. 
4959,  Rev.  St.  1914.) 

Interpretation  of  Statutory  Provisions. — Article  4947  of  the  Re- 
vised Civil  Statutes,  providing  that  misrepresentations  shall  not 
be  a  defense  in  an  action  on  a  policy  unless  material  and  shown  to 
have  actually  contributed  to  the  contingency  or  event  on  which  the 
contract  becomes  payable,  is  held  to  apply  to  every  policy  or  con- 
tract of  insurance  issued  or  contracted  for  within  this  state,  whether 
by  an  assessment  or  other  company.*"  *■* 

Representations — (A)  In  General. — Where  an  insured  who  knows 
that  it  is  material  that  his  application  state  his  age,  being  unable 
to  give  it,  refers  the  agent  to  his  father,  he  is  bound  by  his  father's 
answer.**' 

(B)  Materiality.— It  has  been  held  that  Articles  4741  and  4959 
of  the  Revised  Statutes  of  1914  apply  to  contracts  of  life  insurance 

AVOIDAVCS  Or  POtlOT  FOB  MIS-  1h  entered  Into,  to  be  performed  in  the 
UFKBSBWVATXOSnS,    VUUD,    OK  State.    In    determining   the   effect   to   be 

MMl     OF     WAMMBI  JM  given    to    the    policy    the    laws    of    the 


ments  in  the  application  are  false,  and 
where  warranted  to  be  true,  no  recov- 
ery can  be  had  on  the  policy  though 
under  the  law  of  the  state   in  which 

484T.  It  waa  Issued,  false  representation ■  not 

providing  that  misrepresentations  shall  actually    contributing    to    the    contln- 

not     be    a    defense     in    an    action     on  gency  on   which    the   policy  la  payable 

a  policy,  unless  material  and  shown  to  do    not    vitiate    the    policy,    and    such 

have  actually  contributed  to  the  con-  false  statements  did  not  contribute  to 

tlngency  or  event  on  which  the  policy  the   loss. — Sleders    v.    Merchants    Life 

became  payable,  applies  to  every  con-  Ase'n  of  United  States,  Gl  S.   W.   64T. 

tract  or  policy  of  Insurance   issued   or  Reversed,  64  S.  W.  763. 
contracted       for      within       the       state, 

whether    by    an    assessment    or    other  fi63 — Bspresentattona.    (A)    la  General. 

company. —National    Life   Aas'n  v.  Ha-  <■*•  88  Oent  Dig.  Insurance,  H  538- 

gelsteln,    15S   S.  W.    3E3.      See    88   Cent.  04a.) 
Dig.  Insurance,  1539. 

S3*.  Acts  31st  Leu.  c.  IDS,  regulat-  Ml.  Insured,  knowing  that  it  Is  mn- 
ing  insurance,  did  not  repeal  acts  28th  terlal  that  his  application  for  Insur- 
ing, c  89  (Rev.  Civ.  St.  1911,  4947),  ante  state  hla  age.  and  being  unable 
making  fslse  representations  no  de-  to  give  It,  and  having  referred  the  coro- 
fense  unless  material  to  the  risk.  pany's  agents  to  his  father  therefor.  Is 
which  latter  statute  Is  applicable  to  bound  by  the  statement  made  by  his 
foreign  assessment  companies  doing  """' 
business  In  Texas'— Id. 
840.    Where  a  contracl 
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despite  Sections  4951,  4947  and  4948,  and  a  life  policy  will  not  be 
avoided  for  immaterial  misrepresentations.1"  The  Supreme  Court 
in  an  early  case  held  that  a  provision  of  the  Missouri  statutes,  read- 
ing, "No  defense  based  upon  misrepresentations'  made  in  obtaining 
or  securing  a  policy  of  insurance  on  the  life  or  lives  of  any  person 
or  persons  shall  be  deemed  material,"  was  broad  enough  to  include 
policies  issued  by  assessment  insurance  associations.24* 

(0)  Effect  of  Misrepresentations. — The  rule  is  that  a  misrepre- 
sentation made  innocently  and  in  the  belief  of  its  truth  will  not 
avoid  a  policy,  but  a  false  statement  made  willfully  and  with  the 
intent  to  deceive  and  which  is  relied  upon  by  the  insurer,  will  do 
so."*  It  has  been  held  that  an  informal  unwritten  examination, 
not  based  on  a  written  application,  and  stopped  by  the  examiner 
as  useless,  comes  within  the  meaning  of  a  question  whether  the 
applicant  has  been  examined  by  any  other  company  and  a  policy 
refused.**8 

Warranties — (A)  In  General. — The  use  of  the  word  "warranty" 
does  not  necessarily  create  a  warranty  in  law.***  In  determining 
whether  a  stipulation  in  an  application  that  the  statements  made 
to  the  medical  examiner  are  "warranted"  to  be  full,  complete  and 
true  and  without  suppression  of  any  fact  tending  to  influence  the 
company  in  issuing  a  policy,  is  a  warranty  the  court  must  look  to 
the  policy,  the  application  and  the  report  of  the  medical  exam- 
iner. "e  The  Supreme  Court  held  in  an  early  case  that  where  the 
statements  in  an  application  for  a  life  policy  are  made  warranties, 
it  is  essential  to  the  validity  of  the  policy  that  the  statements  are 
true  without  reference  to  the  question  of  their  materiality.2*7  An 
insurer  which  makes  every  statement  in  the  application,  whether 
material  or  otherwise,  a  warranty,  is  held  to  a  very  strict  rule  when 

(B*»  aa  Ont.  S5S— (O)  Effect  of  Mls»pres*ntaUonai. 
(M<  as  cant.  Dig  Xnsnruos,  51  MO, 
540.) 

04B.     Acts  SIst  Leg.  c.  IDS,  II  It.  AS, 

appearing  as  Vernon's  Sayles  Ann.  Civ.  044,    To  avoid  a  policy  for  mlsrepra- 

St.    1>14.    II    4741.    4969,    apply   to   con-  Dentations    the    false    statement    must 

tracts    Of    life    inusrance,    despite    aec-  have  been  made  willfully  and  with  the 

tlons   4951,   494T,  and  4648.  and  a  life  Intent  to  deceive,  and  relied  upon   by 

policy   will   not  be   avoided  for  lmma-  the    insurer;    and    a    misrepresentation 

terial      misrepresentations. — Guarantee  made   Innocently   and   In    the   belief   of 

Life  Ins.  Co.  v.  Evert.  178  S.  W.  64S.  Its   truth    will   not   avoid    the   policy.— 
American    Nat    Ins.    Co.    v.    Anderson, 

S48.  A  provision  of  a  statute  read-  179  S.  W.  66. 
Ins;  "No  defense  based  upon  mlsrepre-  345.  An  Informal  unwritten  eiam- 
sentatlons  made  In  obtaining  or  socur-  inatlon.  not  based  on  a  written  applica- 
nts- a  policy  of  Insurance  ou  the  life  or  tion,  and  stopped  by  the  examiner  as 
lives  of  any  person  or  persons  shall  be  useless,  Is  within  the  meaning  of  a 
deemed  material"  (Rev.  St.  Mo.  Par.  question  whether  "any  proposition  or 
6S49)  Is  broad  enough  to  Include  poll-  negotiation  or  examination  for  life  In- 
clee  Issued  by  assessment  Insurance  surance  has  been  made  in  this  or  any 
associations.  Judgment  Sleders  v.  other  company  en  which  a  policy  has 
Merchants  Life  Ass'n  of  United  States,  not  been  Issued."  Key,  J„  dissenting. 
51  8.  W.  B4J,  reversed. — Solders  v.  Mer-  —Mutual  Life  Ins.  Co.  of  New  York  v. 
chants'  Life  Ass'n  of  United  States.  Nichols,  24  S.  W.  910;  affirmed  in  II 
B4  8.  W.   763.   93  Tex.    194.  S.  W.  998. 
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endeavoring  to  avoid  payment."8  The  inquiries  or  declarations 
must  be  so  plain  that  any  applicant  can  readily  understand 
them,  and,  where  any  ambiguity  exists,  the  construction  most  fa- 
vorable to  the  insured  will  obtain.**"  Where  an  application  pro- 
vided that  the  statements  made  by  the  insured  were  warranted  to 
be  true  and  "without  suppression  of  any  fact  which  would  tend  to 
influence  the  company  in  issuing  a  policy,"  and  stipulated  that  the 
insured  warranted  that  he  had  reviewed  all  answers  made  to  ques- 
tions in  the  application  and  that  the  answers  were  true,  it  was  held 
that  the  quoted  words  did  not  modify  the  warranty  and  make  the 
answers  of  the  insured  mere  representations."' 

(B)  Practical  Application  of  General  Doctrine. — A  warranty  in 
an  application  stating  that  the  applicant  had  never  applied  for 
insurance  "which  had  not  been  issued"  is  not  broken  by  the  fact 
that  a  policy  had  been  issued  in  another  company  but  which  had 
never  been  delivered,  owing  to  a  controversy  between  the  company 
and  its  agent,  it  being  held  that  the  word  "issued"  did  not  in- 
clude delivery.110  In  a  case  where  the  representations  in  the  ap- 
plication were  made  the  basis  of  the  contract  and  it  was  agreed 
the  association  would  not  be  liable  in  case  they  were  untrue,  the 
certificate  also,   containing  a  provision   of  similar  effect,   it   was  ' 


the  application,  and  that  t 
were  true.  Held,  that  the  quoted 
words  did  not  modify  the  warranty  and 
make  the  answers  of  the  Insured  mere 
representations.— National  Life  Ins.  Co 
v.  Reppond,  98  S.  W.  778,  Judgment  re- 
versed Iiepponii  v.  National  Life  Ins, 
Co.  101  B.  W.  788,  11  L.  R.  A.  981. 

B49.  In  determining  whether  a  stip- 
ulation in  an  application  for  life  Insur- 
ance that  the  statements  made  or  to 
be  made  to  the  medical  examiner  are 
"warranted"  to  be  full,  complete,  and 
true,  and  without  suppression  of  any 
fact  tending-  to  Influence  the  company 
In  Issuing  a  policy,  Is  a  warranty,  the 
court  must  look  to  the  policy,  the  ap- 
plication, and  the  report  of  the  medical 


946.  An  Insurer  which  makes  every 
statement   In    the   application,   whether 

held  to  a  very  strict  rule  when  en- 
deavoring to  avoid  payment  of  the  pol- 
icy because  of  answers  to  Inquiries  or 
declarations  which  It  has  framed,  and 
the  inquiries  or  declarations  must  be 
so  plain  that  any  applicant  can  readily 
comprehend  them,  and,  where  any  am- 
biguity exists,  the  construction  most 
favorable  to  Insured  will  obtain. — Mu- 
tual Life  Ins.  Co.  v.  Ford,  ISO  S.  W. 
769,  writs  of  error  denied.  131  S.  W. 
4  OS. 

M7.  Where  the  statements  In  an  ap- 
plication for  a  life  policy  are  made 
warranties,  It  Is  essential  to  the  valid- 
ity of  the  policy  that  the  statements 
are  true,  without  reference  to  the  ques- 
tion of  their  materiality.— National 
Life  Ins.  Co.  V.  Reppond,  98  S.  W.  779, 
Judgment  reversed  Reppond  v.  Nation- 
al Life  Ins.  Co.,  101  S.  W.  780,  11  L. 
R.  A.   981. 

MB.  An  application  for  life  Insurance 
provided  that  the  statements  made  by 
the  Insured  In  the  application  were 
warranted  to  be  true,  and  "without 
suppression  of  any  fact  *  *  *  which 
would  tend  to  Influence  the  company 
In  issuing  a  policy"  under  the  applica- 
tion, and  stipulated  that  the  Insured 
warranted  that  he  had  reviewed  all 
answers    made    to    questions    asked    In 


arlly  c 


:atln( 


ranty  In  law.  Judgment,  National 
Life  Ins.  Co.  v.  Reppond,  BO  S.  W.  778, 
reversed.— Reppond  v.  National  Life 
Ins.  Co.,  101  S.  W.  788,  11  L.  R.  A.  981. 
350.  A  warranty.  In  an  application 
for  a  life  insurance,  stating  that  the 
applicant  had  never  applied  for  insur- 
ance "which  had  not  been  issued."  is 
not  broken  by  the  fact  that  the  appli- 
cant had  applied  to  another  company 
for  Insurance,  and  the  company  wrote 
out  and  sent  to  Its  representative  a 
policy  to  be  delivered  to  applicant,  but 
which  was  never  delivered,  because  of 
a  controversy  between  the  company 
and  Its  agent,  as  the  word  'Issued" 
does  not  Include  delivery. — Kansas 
Mut.  Life  Ins.  Co.  v.  Coalson,  64  S.  W. 
368,  12  Tex.  Civ.  App.  84. 
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held  that  a  statement  in  the  application  that  the  insured  did  not 
and  had  never  used  narcotics  was  a  warranty,  which  if  untrue, 
would  avoid  the  policy,  though  such  statement  was  made  through 
mistake  and  in  good  faith."" 

(0)  Distinction  Between  Warranties  and  Representations. — A 
warranty  enters  into  and  forms  a  part  of  the  contract  itself,  defin- 
ing the  limits  of  the  obligation  beyond  which  no  liability  arises; 
a  representation  made  before  or  at  the  time  of  the  contract,  pre- 
sents the  elements  on  which  the  risk  to  be  assumed  is  <to  be  es- 
timated.'" Under  a  policy  providing,  as  required  by  Article  4741 
of  the  Revised  Civil  Statutes,  that  statements  in  the  application, 
in  the  absence  of  fraud,  should  be  representations  and  not  war- 
ranties, a  statement  as  to  a  material  matter  fraudulently  made 
would  be  construed  as  a  warranty. *"  Where  there  is  a  conflict  be- 
tween the  policy  and  application  immaterial  misrepresentations  can- 
not be  construed  as  warranties  and  hence  would  not  avoid  the 
policy.1" 

(D)  Fulfillment  or  Breach. — Answers  in  an  application  when 
operating  as  affirmative  warranties  need  only  be  substantially 
true.*"  In  an  early  case  it  wbb  held  that  a  breach  of  warranty  de- 
feats a  policy  without  reference  to  its  materiality  or  bearing  on 
the  particular  risk.2"  And,  even  before  this  it  was  held  that  a 
warranty  in  an  application  of  the  truth  of  answers  made  to  the 
medical  examiner   will   not   avoid   the   policy   for  untruth  in  the 

asi.  Representation  s  In  an  applica- 
tion for  a  life  certificate  were  made  the 
basis  of  the  contract  of  Insurance,  and 
it  was  agreed  tbat  the  association 
would  not  be  liable  in  case  they  were 
untrue.  The  certificate  accepted  by 
him  contained  a  provision  of  similar 
effect.  Held,  that  a  statement  In  the 
application  that  the  Insured  did  not 
and  never  had  used  narcotics  was  a 
warranty,  which.  If  untrue,  would 
avoid  the  policy,  though  such  state- 
ment was  made  through  mistake,  and 
In  good  faith. — National  Fraternity  v, 
Karnes,  60   3.   W.   670.  BBS.     Answers    In   an   application   for 

life    insurance    when    operating   as   af- 
aee — <B)   Distinction  BMnn  Wimui.        Urinative  warranties  need  only  be  sun- 

Uh    and    BsprsasntatloaB.      {In    S8       stantially  true.— Kansas  City  Life  Ins. 

Cent    Dig.  uunnuio*,    }  860.)  Co.  v.  Blacks  tone.   143  S.  W.  T02. 

fiflfl.     Where   a    life   Insurance   policy 

958.  Under  a  policy  providing,  as  provided  that  the  representations  and 
required  by  Rev.  St.  1911.  Art.  4741.  answers  made  In  the  application,  which 
aul.d.  4,  that  statements  In  the  was  made  a  part  of  the  policy,  were 
amplication,  In  the  absence  of  fraud,  warranties,  and  the  policy  provided 
should  he  representations,  and  not  that  the  contract  between  the  parties 
warranties,  a  statement  as  to  a  ma-  was  completely  set  forth  In  the  policy 
terlal  matter  fraudulently  made  would  and  the  application  therefor,  taken  to- 
b-s  construed  as  a  warranty. — American  gether,  and  the  policy  contained  what 
Nat.  Ins.  Co.  v.  Anderson,  179  S.  W.  purported  to  be  a  copy  of  the  appjiea- 
«8.  tlon.  alleged  answers  to  questions  not 

353.  A  "warranty"  enters  Into  and  shown  In  the  application  copied  In  the 
forms  a  part  of  the  contract  Itself,  de-  policy  were  Immaterial. — Metropolitan 
fining  the  limits  of  the  obligation  be-  Life  Ins.  Co.  v.  Gibbs,  78  S.  W.  398, 
yond  which  no  liability  arises;  a  "rep-'      34  Tex.  Civ.  App.  131. 


resentatlon" 

made    before 

or    at    the 

time  of  the  i 

nts  the  ele- 

ch  the  risk  to 

be  assumed 

Is  to  be  estlr 

nated.— Id. 

854.     In  view  of  the  conf] 

let  between 

the  policy  and   application, 

held,   that 

Immaterial 

ions      could 

not   be    const 

rued   as   warranties,   and 

hence   would 

not    avoid    the    policy.—' 

Guarantee    Life    Ins.   Co.   v. 

Evert,   178 

S.  W.  (43. 

867—  <C>— miBmnsnt  or  Breach.     (See 

80   Oant.  Dig.  lunrUM, 

*  W7.> 
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3  as  "written"  in  the  absence  of  express  stipulations,  or  of 
suspicion  or  knowledge  of  the  applicant  that  the  answers  are  in- 
correctly written."*  In  a  case  where  the  policy  contained  what 
purported  to  be  a  copy  of  the  application,  alleged  answers  to  ques- 
tions not  shown  in  the  application  copied  in  the  policy  were  im- 
material.*" 

Warranties — Matters  relating  to  Person  Insured — (A)  As  to 
Health  and  Physical  Condition  of  Applicant — (1)  In  General. — The 
Supreme  Court  has  said  that  a  false  answer  to  a  question  con- 
stituting a  warranty  as  to  whether  the  applicant  had  ever  had  any 
of  certain  enumerated  diseases  will  constitute  a  breach  of  the  con- 
tract though  such  disease  or  ailment  is  not  material  to  the  risk, 
unless  the  same  was  not  inherent  but  temporary,  and  due  to  ex- 
traordinary and  exceptional  outside  causes.1'8  For  example,  the 
court  may  find  an  answer  to  be  true  where  the  applicant  says  he 
does  not  have  headaches,  though  the  evidence  shows  that  when 
he  is  overworked  he  is  subject  to  headaches."1  Where  it  appears 
that  the  disease  was  a  trifling  one,  that  the  insured  had  been  en- 
tirely cured  and  that  his  death  was  not  attributed  thereto,  a  policy 
will  not  be  avoided."0  In  a  case  where  the  applicant  stated  that 
he  had  had  a  certain  ailment  eighteen  months  before  on  one  exam- 
ination and  two  years  before  on  a  subsequent  examination  it  was 
held  that  the  parties  did  not  contemplate  that  the  statement  should 
be  literally  true,  in  order  that  the  contract  should  be  a  valid  one 
and  hence  his  statement  was  not  treated  as  a  warranty.*'5  An  ap- 
plicant is  not  bound  to  go  into  the  nature  of  an  ailment  he  may 
have  had  where  the  information  is  not  required."*  It  is  only  re- 
quired that  he  answer  the  question  literally  so  that  when  an  ap- 
se?. A'  breach  of  warranty  defeats  and  exceptional  outside  causes,  such 
a  life  policy  without  reference  to  Its  an  excessive  work  or  heat.  2S  S.  W. 
materiality  or  bearing  on  the  partlcu-  837,  reversed.— Mutual  Life  Ins.  Co.  Of 
lar  risk. — Pacific  Mut.  Life  Ina.  Co.  v.  New  York  v.  Simpson,  31  S.  W.  GDI, 
Terry,  84   8.  W.  6SS.  38  Tex.  SIS. 

968.     A    warranty    In    an    application  860.     A    Minnesota    statute    provided 

for  Insurance  of  the  truth  of  answers  that  no  misrepresentations  In  the  nego- 
made  to  the  company's  medical  exam-  nation  of  a  policy  of  Insurance  by  the 
Iner  will  not  avoid  the  policy  for  un-  Insured  should  be  deemed  material,  or 
truth  In  the  answers  as  "written."  in  defeat  or  avoid  the  policy,  unless  made 
the  absence  of  express  stipulations,  or  with  actual  Intent  to  deceive  or  de- 
o*  suspicion  or  knowledge  of  the  appll-  fraud,  or  unless  the  matter  mlsrepre- 
ciint  that  the  answers  are  Incorrectly  sented  Increases  the  risk  of  loss. 
written.— Equitable  Life  Assur.  Soc.  v.  Held,  that  a  representation  by  Insured 
Hazlewood,  12  S.  W.  621.  that  he  had  never  had  any  urinary  dis- 

ease, and  had  not  personally  consulted 
a  physician  for  Ave  years,  whereas  In 
fact  he,  not  long-  before  applying  for 
his  policy,  had  been  afflicted  with  a 
iswer  by  an  applicant  urinary  disease,  and  had  been  treated 
for  Insurance  to  a  question,  constltut-  therefor  by  a  physician,  would  not 
Ing  a  warranty,  as  to  whether  he  ever  avoid  his  policy  In  a  Minnesota  corn- 
had  rihy  of  certain  enumerated  diseases  pany,  as  matter  of  law.  where  it  ap- 
and  allmentB  will  constitute  a  breach  peared  that  the  disease  was  a  trifling 
of  the  contract,  though  such  disease  or  one,  and  that  Insured  had  been  entire- 
ailment  Is  not  material  to  the  risk.  ly  cured,  and  that  his  death  was  not 
unless  the  same  was  not  Inherent  but  attributable  thereto. — Northwestern 
temporary,    and    due    to    extraordinary        Life  Ass'n  v.  Flndley,  68  S.  W.  896. 
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plicant  was  asked  whether  ahe  had  suffered  "abortions,"  her  an- 
swer "No,"  was  not  false  where  she  had  suffered  but  one  abor- 
tion. !T0  (As  to  misstatement  of  insured's  health  being  material  to 
the  risk,  see  Ann.  272,  and  as  to  such  misstatement  not  being  ex- 
cused by  his  ignorance,  see  Ann.  273.) 

(2)  As  to  Having  Consulted  a  Physician.— As  a  general  rule, 
where  the  statements  in  the  application  are  made  warranties,  the 
applicant  must  name  all  the  physicians  who  have  treated  him  within 
the  time  stated  and  must  set  out  all  the  diseases  and  ailments 
which  he  has  suffered;  otherwise  the  policy  will  not  be  enforce- 
able.2" '"  2"  "*  MB  '•*  It  is  immaterial  that  the  applicant  did  not 
summon  the  physician,  objected  to  his  being  sent  for,  and  neg- 
lected to  take  his  medicine. 202  It  is,  however,  held  material  to  the 
risk  that  the  applicant  does  not  name  the  right  physician.2*'  ■•*  In 
one  case  the  Supreme  Court  held  that  where  an  application  recited 
that  the  statements  made  by  the  applicant  to  the  examiner  were 
warranted  to  be  complete  and  true,  without  suppression  of  any 
fact  tending  to  influence  the  insurer  in  issuing  the  policy  and 
should  be  the  basis  of  the  contract,  the  parties  meant  that  applicant 
should  in  good  faith  answer  truthfully  and  fully  all  the  questions 
propounded  to  him,  not  intentionally  suppress  any  fact,  material 
to  the  risk,  and  the  statements  amounted  to  representations  only, 
and  the  applicant's  failure  to  name  one  of  the  physicians  who  at- 


961,  Where  a  life  policy  made  the 
application  a  part  thereof,  and  the  an- 
swers contained  therein  warranties, 
false  answers  that  Insured  had  never 
consulted  a  physician,  except  In  child- 
birth, and  not  for  10  years,  and  that 
she  bad  never  had  liver  disease,  con- 
stituted a  breach  of  warranty,  voiding 
the  policy,  without  regard  to  their 
materiality.— Flipp en  v.  State  Life  Ins. 
Co.,  TO  S.  W.  787. 

369.  Where  insured  stated  that  she 
had  never  had  a  physician,  except  In 
childbirth,  and  It  was  proved  that  she 
was  examined  and  treated  by  a  certain 
doctor  prior  thereto,  and  that  she  per- 
mitted him  to  examine  and  prescribe 
for  her,  but  neglected  to  take  his  med- 
icine, It  was  Immaterial  that  she  did 
not  summon  the  doctor,  and  objected 
to  his  being  sent  for. — Fllppen  v.  State 
Life  Ins.  Co..  70  S.  W.  787. 

383.  Where  a  life  Insurance  policy 
made  the  statements  in  the  application 
warranties,  and  insured  did  not  give 
the  name  of  a  physician  who  had  treat- 
ed him  three  years  before  for  typhoid 
fever,  but  suited  to  the  medical  exam- 
iner that  he  had  had  malarial  fever 
about  three  years  before,  for  which  he 
had  been  treated  by  a  different  physi- 
cian, and  had  not  had  typhoid,  there 
was  a  material  misstatement,  avoiding 
the  policy.— National  Life  Ins.  Co.  v. 
Reppond.  81  8.  W.  1012.  See  Cent.  Dig. 
vol  28.  cols.  1317-1821,  fl  691,   692. 

SS4.    An  application  for  a  life  policy 


made    the    statements   therein    warran- 

tlon  requiring  him  to  give  the  names 
of  the  physicians  who  had  treated  him 
within  Ave  years,  gave  the  name  of 
only  one  physician.  The  application 
further  stated  that  the  insured  had 
been  affected  with  a  disease  within  Ave 
years,  which  lasted  a  specified  number 
of  days,  and  was  attended  by  the  phy- 
sician mentioned,  while  In  -fact  he  had 
been  attended  by  another  physician 
and  that  Insured  had  had  another  dis- 
ease and  had  been  attended  by  the 
health  physician  of  a  city.  Held  Insuf- 
ficient to  notify  the  Insurer  that  any 
other  physician  than  the  one  named 
and  the  health  physician  had  attended 
the  insured  during  the  preceding  five 
years,  and  the  policy  was  not  enforce- 
able— National  Life  Ins.  Co.  v.  Rep- 
pond. 98  8.  W.  T78,  Judgment  reversed. 
Reppond  v.  National  Life  Ins.  Co.,  101 
S.  W.  786,  11   L-.   It.  A.   (N.  S.)   Ml. 

ass.  Where  a  life  policy  made  the 
statements  In  the  application  warran- 
ties, and  Insured  did  not  give  the  name 
of  the  physician  who  had  treated  him 
within  Ave  years  when  answering  the 
question  calling  on  him  to  give  the 
name  and  address  of  each  physician 
consulted  during  the  past  five  years. 
there  was  a  misstatement  avoiding  the 
policy.— National  Life  Ins.  Co.  v.  Rep- 
pond. 96  S.  W.  778,  Judgment  reversed 
Reppond  v.  National  Life  Ins.  Co.,  101 
S.  W.  786,  II   L.  R.  A.    (N.  S.)   981. 
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tended  him  within  the  preceding  five  years  was  not  a  breach  of  a 
warranty  defeating  the  policy.*** 

(8)  As  to  Good  Health  of  Applicant  at  the  Time  of  Delivery 
of  Policy. — It  is  held  a  good  defense  to  a  suit  on  a  policy  that  the 
insured  is  not  in  sound  health  at  the  time  of  delivery  of  such 
policy  as  required  by  its  provisions."8  iri  However,  if  the  insured 
is  given  credit  for  the  first  premium  before  he  became  in  bad 
health  bo  as  to  operate  as  a  constructive  delivery  of  the  policy,  his 
subsequent  illness  would  not  defeat  a  recovery.**' 

(B)  Ab  to  Family  History  of  the  Applicant. — Failure  to  include 
half-brothers  and  half-sisters  in  stating  the  number  of  brothers  and 
sisters  living  and  dead  does  not  invalidate  a  policy.*81  Neither  will 
the  fact  that  the  applicant  included  himself  as  one  of  the  brothers 
in  the  family  invalidate  the  policy.*"1  Where  an  applicant's  state- 
ment as  to  the  ages  of  his  sisters  constituted  a  warranty  and  it 
appeared  that  his  statements  were  untrue  the  contract  is  not  en- 
forceable,188 even  though  the  statement  of  the  ages  were  wrong 
but  a  few  years."*  The  failure  of  an  applicant  to  name  a  brother 
who  was  born  and  died  before  he  himself  was  born,  does  not  con- 


Where  an  application  for  life 
recited  that  the  statements 
made  by  applicant  to  the  company's 
medical  examiner  were  warranted  to 
be  complete  and  true,  and  without  sup- 
pression of  any  fact  tending  to  Influ- 
ence the  company  in  Issuing  the  pol- 
icy, and  that  they  should  be  the  basis 
or  the  contract,  the  parties  meant  that 
applicant  should  in  good  faith  answer 
truthfully  and  fully  all  the  questions 
propounded  to  him.  and  not  Intention- 
ally suppress  any  fact,  material  to  the 
risk,  and  the  statements  amounted  to 
representations  only,  and  the  appli- 
cant's failure  to  name  one  of  the  phy- 
sicians who  attended  him  within  the 
preceding  Ave  years  was  not  a  breath 
of  a  warranty  defeating  the  policy. 
Judgment.  National  Life  Ins.  Co.  v. 
Reppond,  96  S.  W.  778,  reversed. — Rep- 
pond  v.  National  Life  Ins.  Co.,  101  8. 
W.   786,  11  L.  R.  A.   (N.  S.)   981. 

307. — If  Insured  was  given  credit  for 
the  first  premium  before  he  became 
In  bad  health,  so  as  to  operate  as  a 
constructive  delivery  of  the  policy,  his 
subsequent  Illness  would  not  defeat  a 
recovery  on  the  policy.— AmarlUo  Nat. 
Life  Ins.  Co.  v.  Brown,  166  S.  W.  6S8. 

MS.  Where  a  life  Insurance  policy 
by  Its  terms  was  not  to  take  effect  as 
an  obligation  of  the  insurer  unless  the 
Insured  was  In  good  health  at  the  time 
of  Its  delivery,  and  the  insured  was  at 
that  time  affected  with  a  mortal  dis- 
ease, which  subsequently  produced  his 
death,  the  Insurer  Incurred  no  liability 
under   the    policy. — Metropolitan    Life 


19.     In  an  action  for  life  Insurance. 
validity  of  which  was  governed  by 
laws  of  Pennsylvania,  based  on  an 
application  which  warranted  the  truth 
of  answers  therein  that  the  applicant 
had   last   consulted   or   been   prescribed 
by  a  physician  about  three  years 
ire,  and  had  not  consulted  or  been 
icrlbed   for   by  any  other  physician 
10  years,  where  the  undisputed  ev- 
idence  showed   that   about   two   years 
before   another   physician    treated    him 
once,   and   prescribed   again  for  an  at- 
tack   of    catarrhal    bronchitis,    and    a 
ihird  physician  treated  blm  for  about 
month,  found  him  emaciated,  cough- 
k  freely,  and  confined  to  bis  bed,  and 
n  side  red   him   not   sound   physically, 
ere  could  be  no  recovery,  though  a 
atute    of    such    state    provides    that 
ily    untrue    statements    material    to 
hi;    risk    shall    forfeit    a    policy    or    be 
ground   for  defense,   since  such   false 
newers  were  material  to  the  risk,  and 
lance   avoided    the   contract.— Fidelity 
•tut.   Life   Ass'n   v.   Harris,   67   S.   W. 

H70.  Applicant  for  life  Insurance 
Lving  suffered  but  one  abortion,  her 
lswer  "No"  to  the  question  whether 
he  had  suffered  "abortions"  was  not 
—Mutual  Life  Ins.  Co.  of  New 
York  v.  Crenshaw,  lis  S.  W.  S76.  See 
£8  Cent.  Dig.  Insurance,  II  681-690, 
094-098. 

871.  That  Insured  was  not  In  sound 
health  at  time  of  delivery  of  a  life 
nsu ranee  policy  as  required  by  Its 
iro visions  held  a  good  defense  to  Suit 
: hereon. — American  Nat.  Ins.  Co.  v. 
Anderson,  179  S.  W.  66. 
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stitute  a  breach  of  warranty."*  (As  to  statement  of  applicant 
being  substantially  false  so  as  to  forfeit  policy,  see  Ann.  279.) 

(0)  As  to  Residence. — In  one  case  it  was  held  that  the  state- 
ment of  applicant  that  he  was  born  at  a  certain  town  was  sub- 
stantially true  when  he  was  in  fact  born  seven  miles  from  such 
town.*"  This  view  was  ascertained  from  the  form  of  the  printed 
application.  In  another  case  where  the  application  warranted  the 
literal  truth  of  the  statements  therein  and  made  them  a  part  of 
the  policy,  a  statement  that  the  insured  resided  at  a  certain  town, 
when  he  in  fact  resided  in  the  country  twelve  miles  from  there, 
avoided'the  contract. JM  (As  to  statement  of  applicant  being  held 
substantially  false  so  as  to  avoid  policy,  see  Ann.  285.) 

(D)     As  to  Occupation. — The  fact  that  applicant  stated  that  he 


i    the   risk.— Id. 

973.      Misstatement    as    to    Insured's 

health    made   In    hla    application    held 

under    Rev.    St.    1911,    Art.    4761,   subd. 

4,  and  Article  4947,  not  excused  by  hla 


974. 

An  appll 

cant 

for  life 

Insurance 

questlo: 

i  whether 

hs  had 

ever  had 

tated  that 

he    had 

had    thi 

trouble, 

bound 

i   parti  ci 

■larly   the 

juble 

Oon     b. 

alng      asked.— 

-Mutual 

Fund   Life  Asa'n 

v.  Sullivan. 

29  8.  W. 

970.  where  an  applicant  for  Insur- 
ance Is  asked  whether  he  has  head- 
ache, and  answers  "No."  a  finding  by 
the  court  that  his  ana 
though  when  overworks 
Ject  to  headaches,  is  proper. — Mutual 
Life  Ins.  Co.  of  New  York,  v.  Simp- 
son, 28  S.  W.  837. 

978.  An  application  for  insurance 
piovlded  that  all  statements  made 
therein  were  material,  and.  If  any  un- 
true statement  was  made,  the  Insur- 
ance should  be  void.  The  assured,  in 
answer  to  a  question,  stated  that  he 
had  been  treated  for  biliousness  18 
months  previous  thereto.  On  a  sub- 
sequent examination  he  stated  that  It 
was  "about  two  years  ago."  Held, 
that  the  parties  did  not  contemplate 
that  the  statement  should  be  literally 
r  that  the  contract  should 


be   a   valid   < 

dent  Sav.  Life  Aasur. 
York  v.  Oliver,  63  S.  W 
Civ.  App.  -8. 


ranty. 


— Provl- 

of   New 

33    Tex. 


977.  Where  an  application  for  in- 
surance contains,  under  a  heading 
"Family  Record  of  the  Applicant,"  a 
tabulated  form  to  be  filled  out.  contain- 
ing a  column  for  brothers,  "living"  and 
"dead,"  a  failure  of  the  applicant  to 
atate.  In  the  "dead"  column,  the  name 


of  a  brother  who  was  born  and  died 
before  he  was  himself  born,  and  of 
whom  he  had  no  knowledge.  Is  not  a 
breach  of  warranty. — Mutual  Life  Ins. 
Co.  of  New  York  v.  Baker,  31  3.  W. 
1072,  10  Tex.  Civ.   App.  516. 

979.  An  application  for  life  Insur- 
ance recited  that  the  applicant  agreed 
that  his  statements  to  the  medical  ex- 
aminer were  true,  and  were*  offered  to 
thp  company  as  a  consideration  of  the 
contract.  The  policy  stipulated  that 
the  Insurance  was  granted  In  consider- 
ation of  the  statements  and  agree- 
ments In  the  application,  "which  are 
made  a  part  of  the  contract."  The 
applicant  stated  to  the  medical  exam- 
iner that  he  had  five  sisters,  aged,  re- 
spectively, 51,  GO  47,  4G  and  38  years, 
but  their  ages  were  In  fact,  respect!  ve- 


stltuted  a  warranty  of  the 

statements  In  the  application,  i 

the  discrepancy  forfeited  the 

— Kansas  Mut.  Life  Ins.  Co.  v.  Plnnon, 

t3  S.  W.  E31,  04  Tex.  G5S. 

by  an  applicant 
policy  as  to  his 
family  history  Held  substantially 
false,  so  as  to  Justify  forfeiting  the 
policy. — Kansas  City  Life  Ins.  Co.  v. 
Blackstone,  143  S.  W.  702.  See  18 
Crnt.  Dig.  Insurance,  t  893. 

960.  Where,  as  a  part  of  the  family 
history,  application  called  for  number 
of  brothers,  answer  which  apparently 
Included  the  applicant  as  one  of  the 
brothers  In  the  family  held  not  to  In- 
validate the  policy. — Blacks tone  v. 
Kansas  City  Life  Ins.  Co.,  171  S.  W. 
821. 

991.  Failure  of  applicant  for  life 
Insurance  to  include  half-brothers  and 
ha  If -slaters  In  stating  number  of 
brothers  and  sisters  living  and  dead, 
held  not  to  Invalidate  the  policy. — Id. 

989.  Where  an  applicant's  state- 
ment as  to  the  ages  of  his  sisters  con- 
stituted a  warranty  by  the  contract  of 
Insurance,  and  it  appears  that  such 
statements  are  untrue,  the  Insurance 
la  not  enforceable. — Kansas  Mut.  Life 
Ins.  Co.  v.  Plnson,  44   S.  1 
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had  never  been  engaged  in  or  connected  with  the  manufacture  of 
liquors  did  not  invalidate  the  policy,  though,  when  a  boy  he  had 
worked  about  his  father's  still.18*  (As  to  statement  being  held  sub- 
stantially false  so  as  to  forfeit  policy,  see  Ann.  287.) 

(E)  As  to  Habits. — The  word  "use"  in  a  question  to  an  appli- 
cant, "Do  you  use  liquors!"  is  held  to  mean  habit,  practice  or 
custom."8  Therefore,  a  negative  answer  was  not  false  because  the 
applicant  had  drunk  liquor,  however  slight  the  use.2**  Where  the 
instruction  and  form  of  questions  in  the  application  indicated  that 
the  information  sought  was  the  applicant's  habit  or  practice  and 
the  applicant  stated  that  he  took  a  drink  once  a  month,  proof  of 
occasional  excesses  did  not  show  a  breech  of  the  warranty.*" 

(F)  As  to  Other  Existing  Insurance. — Under  the  rules  that  the 
language  of  the  application  would  be  strictly  construed  against  the 
insurer  and  where  the  words  admit  of  two  constructions  the  one 
most  favorable  to  the  insured  would  he  used  to  prevent  a  forfeiture, 
where  there  was  room  in  a  policy  to  conclude  from  the  question 
in  the  application  as  to  other  insurance  that  fraternal  and  acci- 
dent insurance  were  not  intended  to  be  included,  the  applicant's 

<7— MaMta.      (Bm    SB    Ont    Big.    In- 

auranoa,  <j  878.) 

"cation  for  a  life  pol- 

iked  as  to  what  was 
hla  ■■practice"  an  regarded  the  use  of 
liquor,  and  whether  he  had  ever  been 
a  "free  drinker."  and  If  bo.  to  what 
degree,  and  whether  he  had  ever  had 
delirium    tremens:    and    the 


XUnranoa,  I  673.) 

B83.     In  view  of  form  of  printed  ap-  wo. 

plication  for  insurance,  statement  that      ley.  in. 
applicant  was  born  and  resided  at   B.       his   "D 
held  substantially  true,  though  he  waa 
'  born  and  resided  seven  miles  from  B. 
on  a  farm. — Blackstone  v.  Kansas  City 
Life  Ins.  Co.,  174  S.  W.  821. 

884.      In  an  application  for  Insurance 
warranting    the    literal     truth    of    the       instructor 

of  the  policy,  which  provided  for  for- 
feiture for  breach  of  warranty,  a  state- 
ment that  the  Insured  resided  at  K., 
len  he  In  fact  resided  In  the  country 


■    its 


nedlca 


1Z  miles  from  K..  will  avoid  t 
tract.— Hutchison    v.    Hartford    Life   & 
Annuity  Ins.  Co..   88  8.  W.   325, 


for  a  life  Insurance  as  to  his  place  of 
birth  and  residence,  held  substantially 
false  so  as  to  Justify  forfeiting  the 
policy. — Kansas  City  Life  Ins.  Co.  v. 
Blackstone,  143  S.  W.  702.  See  28 
Cent.  Dig.  Insurance,  t  873. 

MB— Occupation.      (St*    SB    OMt    Oig. 

Inanrano*,  j  874.) 

UBS.  Representation  that  applicant 
had  never  been  engaged  in,  or  connect- 
ed with,  manufacturer  of  liquors  held 
not  to  Invalidate  policy,  though,  when 
a  boy,  he  had  worked  about  his  father's 
al  111.— Blackatone  v.  Kansas  City  Life 
Ins.  Co.,  174  S.  W.  821. 

at!7.  A  statement  by  an  applicant 
for  a  life  Insurance  as  to  occupation 
held  substantially  false  so  as  to  justi- 
fy forfeiting  the  policy. — Kansas  City 
Life  Ins.  Co.  v.  Blackstone.  143  8.  W. 
702.  See  28  Cent.  Dig.  Insurance,  I 
■74. 


stated    that.    In    i 

sence  In  drink,  he  should  draw  the  Una 
at  b.  limit  of  a  dally  allowance  equiv- 
alent to  1  1/2  ounces  of  absolute  al- 
cohol. Held,  that  the  Instruction  and 
form  of  the  questions  Indicated  thai 
the  Information  sought  was  the  ap- 
plicant's habit  or  practice  in  the  re- 
spect Inquired  about,  and  hence,  an 
applicant  having  stated  that  he  took 
ith,   proof   of   oc- 


of     the 


did 


was  not  false  because  the  applicant 
had  drunk  liquor,  however  slight  the 
use.— Pacific  Mut.  Life  Ins.  Co.  v.  Ter- 
ry,  84   S.  W.    658. 

380.  Where  In  answer  to  a  question. 
"Do  you  ever  drink  wine"?  etc.,  the  ap- 
plicant answered  "Not  at  all,"  a  find- 
ranted  by  the  evidence  that  he  occa- 
sionally drank  to  excess,  though  he 
did  not  drink  habitually.— Mutual  Life 
Ins.  Co.  of  New  York  v.  Simpson,  28 
S.  W.  837.     Reversed  31  3.  W.  601. 
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failure  to  include  them  would  not  forfeit  the  policy.™1  ,M  W1  Where 
the  application  stated  that  insured  had  a  policy  in  another  company 
called  the  "Mutual  Reserve,"  evidence  that  he  had  a  policy  in  the 
"Mutual  Reserve  Fund  Life  Association,"  which  was  void  because 
the  premium  had  not  been  paid,  did  not  show  breach  of  warranty 
in  the  absence  of  allegation  or  proof  that  the  latter  company  was 
the  same  mentioned  in  the  application.*** 

FORFEITURES   OF   POLICY    FOR   BREACH   OF 
PROMISSORY  WARRANTY,    COVENANT, 
OR   CONDITION  PRECEDENT 
Grounds  for  Forfeiture — (A)    In  General — Notice  and  Proceed- 
ings to  Give  Effect. — Time  is  of  the  essence- of  the  contract  when 
a  policy  provides  that  it  shall  be  forfeited  for  non-payment   of 
premiums  before  a  stipulated  date,  and  the  failure  to  so  pay  ter- 
minates the  policy  ipso  facto.1**    Failure  to  pay  a  premium  note  at 

the  following  policies  In  this  company." 
and  the  statement,  "I  am  Insured  In 
other  companies  and  associations  as 
follows,"  the  Insured  properly  conclud- 
ed that  the  Information  called  for  was 
Insurance  in  regular  Insurance  com- 
panies, and  not  Insurance  In  fraternal 
orders,  and  accident  Insurance  and  his 
failure  to  disclose  his  fraternal  and 
accident  Insurance  did  not  vitiate  the 
policy  making  the  answers  warranties. 
— Id.  See  28  Cent.  Dig.  Insurance. 
(680. 

AM.  Where  an  application  for  Ufe 
Insurance  stated  that  assured  held  a 
poller  In  another  company,  called  the 
"Mutual  Reserve."  evidence  that  as- 
sured had  a  policy  In  the  "Mutual  Re- 
serve Fund  Ufe  Association,"  which 
was  void  because  the  premium  had  not 
been  paid,  did  not  show  breach  of  war- 
ranty. In  absence  of  allegation  or  proof 
that  the  latter  company  was  the  same 
mentioned  In  the  application. — Kansas 
Mut.  Life  Ins.  Co.  v.  Coalson,  64  a.  W. 
S88,   22   Tex.  Civ.   App.   64. 


991.  An  application  of  an  old  Una 
Insurance  company  requested  Informa- 
tion as  to  other  Insurance  carried  by 
the  applicant,  and  made  his  answer 
thereto  a  warranty.  He  answered  that 
he  had  been  accepted  for  Insurance  in 
the  same  company  for  (1000  10-paymsmt 
Income  policy,  and  was  Insured  In  other 
companies  and  associations  as  follows: 
"16,000  Equitable  of  New  York  and  In 
no  others."  Held,  that  under  the  rule 
that  the  language  of  the  application 
,-(iu1q  be  strictly  construed  against  the 


III! 


the 


<rds  adn 

ed   of    two 

th. 

favorable 

>uld  be  used  to 

lr.i 

.ured    wi 

entil 

th. 

only 

called  for  other  ln- 

ranee  In 

a  like 

kind  as 

that    to   wl 

ilch    th< 

s  application 

was    to 

be 

jid 

that 

was  tt 

of 

ranty 

In    his 

failure 

to 

disclose 

an 

ace: 

Ident  policy  a 

nd  cer- 

tlflcate  In  fraternal  assessmt 

and   local  societies. — Mutual 

Co.    v.   Ford,   181   S.   W.    406.   denying 

writs  of  error  130   S.  W.  7fl».      See  2S 

Cent.  Dig.   Insurance,   li   660-669. 

BBS.  Where  there  was  no  room  for 
insured  in  a  life  policy  to  conclude 
from  the  question  In  the  application 
for  Insurance  as  to  other  Insurance 
that  fraternal  and  accident  Insurance 
were  not  Intended  to  be  Included,  his 
failure  to  Include  them  vitiated  the 
policy,  but  where  he  could  reasonably 
conclude  that  such  Insurance  was  not 
Intended,  the  omission  did  not  render 
the  contract  void. — Mutual  Life  Ins.  Co. 
v  Ford.  130  S.  W.  789.  writs  of  error 
denied   131   8.   W.   401. 

893.     Where  an  application  for  a  life 

contained     the    printed    statement,     "I 
have  been  accepted  tor  Insurance  under 


t     pouot     roa 
uiioH  or  novnoaT  w*» 

MAJfTT,  OUTBmAJTT,  OK  COM- 


(fljxx  as  c*o.  Mi.) 


310—  (A)  Orounfls  la  Osnsral— BToUoe 
and  Froosadlnra  to  0-lvs  siraot  to 
Forfeiture.  <Bse  as  Cant.  nig.  m- 
snisJics,  U  703,  731,  780,  890,  040, 
904.) 

90S.  When  an  Insurance  policy  pro- 
vides that  It  shall  be  forfeited  for  non- 
payment of  premiums  before  a  stipu- 
lated date,  time  Is  of  the  essence  of 
the  contract  and  the  failure  to  so  pay 
terminates  It  Ipso  facto. — Equitable 
Life  Assur.  Society  of  United  States 
v.  Ellis,  147  S.  W.  11G2.  affirming  Judg- 
ment 137  S.  W.  184. 
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maturity  forfeits  a  policy  and  no  action  on  the*  part  of  the  insurer 
is  necessary  to  declare  such  forfeiture  where  the  insurer's  receipt 
and  premium  note  so  provide.2" 

(B)  Assignment  of  Policy. — Where  the  insurer  waives  the  re- 
quirements of  a  policy  as  to  the  form  of  an  assignment  by  insured 
to  secure  a  debt,  no  one  else  can  attack  the  form.*?' 

(0)  Non-Payment  of  Premium  or  Assessments (1)  .In  General. 
— Failure;  to  pay  the  premium  when  due  ordinarily  forfeits  the 
policy."10  Where  thirty  days  grace  is  allowed  on  a  policy  which 
provides  that  the  annual  premium  must  be  paid  by  five  o'clock  on 
a  certain  day  or  else  it  is  forfeited,  such  a  policy  remains  in  force 
until  midnight  of  the  last  day  of  grace,  there  being  no  limitation 
in  the  clause  allowing  grace  requiring  the  insured  to  pay  the  pre- 
mium by  five  o'clock  of  any  particular  day.807  In  a  case  where 
the  assignee  did  not  pay  the  last  premium  due  because  of  the  in- 
surer's failure  to  present  the  receipt  for  payment  in  accordance 
with  its  custom,  his  failure  to  discover  the  non-payment  for  some 
years,  the  insured  being  still  alive  and  the  policy  being  merely 
filed  away,  does  not  bar  him  on  the  ground  of  laches.""*  To  pre- 
vent forfeiture  of  a  policy  which  pro\ides  that  unless  the  premium 
is  paid  each  year  at  the  proper  date  the  liability  of  the  company 
terminated,  a  tender  of  such  premium  must  be  repeated  as  often 
as  under  the  terms  of  the  policy  it  is  due."10  Where  the  policy  pro- 
vides for  a  six  months  grace  preceding  the  death  of  the  insured, 
the  failure  of  the  insured  who  had  been  a  policy  holder  for  over 
five  years  to  pay  an  assessment  within  thirty  days  as  provided  in 

OM.    Under    the    provisions    of    In-  moneys    required    to    be    paid,"    shall 

sitter's  receipt  and  of  a  note  given  to  render  the  policy  void,  and  a  premium 

extend  a   policy  until  default  in  pay-  note  executed  at  the  same  time  reciting 

ment  of  the  note  when  all  rights  there-  that.  If  not  paid  at  maturity,  the  pol- 

under   should   cease   and  the  policy   be  ley   shall   become   void,   failure   to   pay 

Ipso  facto  null  and  void,  failure  to  pay  works  an  absolute   forfeiture. — Laugh- 

the  note  at  maturity  forfeited  the  poll-  Iln  v.  Fidelity  HuL  Life  Ass'n,  28  S.  W. 

cy,  and  no  action  on   the  part  of  the  411. 

Insurer   was    required    to    declare  such  3M.     A   failure  to   pay  the  premium 
forfeiture. — Security    Life    A    Annuity  note  due  on  an  insurance  policy,  which 
Co.   of  America  v.   Underwood,   ISO   B.  provides    that    a    failure    to    pay    the 
W.    293.  premium  notes  when   due  shall  render 
the  policy  null  and  void,  without  notice 
(D)    Assignment    of    Policy.       (8m    08  to   the   parties  Interested    or   other   ac- 
cent. Dig.  Insurance,  }§  B83-88S.)  tlon   on  the  part  of   the  company,  will 
807.     Insurer  having  waived   the  re-  render    the    policy    void    without    any 
qulrements  of  a  life  policy  as  to   the  formal    cancellation    of    the    policy. — 
form    of  an    assignment    of   the   policy  Union  Cent.  Life  Ins.  Co.  v.  Chowning, 
by    insured    to    secure    a    debt,    no    one  28  B.  W.  117. 

else   could   attack    the    form. — Clark   v.  300.     A    failure    to    pay    a    premium 

Southwestern  Life  Ins.  Co..  113  S.  W.  when   due   held    to   forfeit   a  policy. — 

236.       See    2S    Cent.    Dig.    Insurance,    1  F.quitable  Life  Aesur.  Society  of  United 

S8T.  States  v.  Ellis,  137  8.  W.  184,  Judgment 
sfflrmed,   147  S.  W.   1162.     See  28  Cent. 

(B)  Bonpsymant  of  Branluu  or  As-  Dig.  Insurance,  I!  821,  895.  913. 

sessments.  301.     Under   a    life    policy    providing 
that    failure    to    pay    a    premium    note 

as   Ground  of  Torfeitnxe  shall    render    the    policy    void,    failure 

(•»  SB  Gnt.  Big.  Xnanr.  to   pay   a   premium    note,    the   receipt 

.  895-903,  »13.)  for    which    contained     a    similar     pro- 

a  life  policy:  providing  vision,    avoided    the    policy. — National 

to   pay,    when   due,    "any  Life  Ins.  Co.  v.  Reppond,  81  9.  W.  1012. 
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the  policy,  would  forfeit  such  policy  in  case  his  death  did  not 
occur  within  six  months  thereof.*04 

(2)  By  Default  in  Payment  of  Note. — In  general  the  non-pay- 
ment of  a  note  executed  for  the  first  premium  will  defeat  recovery 
on  the  policy  where  the  payment  of  the  note  is  a  condition  prece- 
dent to  the  life  thereof.*0*  It  Is  held  that  a  provision  in  an  exten- 
sion note,  given  for  a  premium  due,  and  in  the  insurer's  receipt, 
for  forfeiture  on  account  of  default  in  payment  is  valid  and  en- 
forceable,188 ,M  ""  *°s  ,0*  s0*  ***■  and  such  forfeiture  can  be  without 
notice.2**    Of  course,  the  forfeiture  may  be  waived."" 


SM.  Where  a  premium  note  pro- 
vided that.  If  It  was  unpaid  at  matur- 
ity,   the   policy  should   cease,    and  the 

collectible  without  restoration  of  the 
policy,  except  that.  If  the  note  was 
collected  after  maturity,  and  satisfac- 
tory evidence  of  good  health  was  furn- 
ished, the  policy  might  be  restored,  In- 
sured's failure  to  pay  the  note  at  ma- 
turity was  a  termination  of  the  Insur- 
ance In  the  absence  of  waiver. — Na- 
I   Life  Ins.  Co.  v.   Manning-.   86  S. 


.   618. 


Where    a    life 
failure    to    pay 


policy    i 


shall  render  the  policy  void,  the  fail- 
ure to  pay  a  premium  note,  receipt  for 
which  contains  a  similar  provision, 
avoids  the  policy,  unless  waived.— Na- 
tional Life  Ins.  Co.  v.  Reppond,  96  S. 
W.  778,  Judgment  reversed  Rep  pond 
V.  National  Life  Ins.  Co.,  101  8.  W. 
7SS,  11  L.  R.  A.  981.  See  28  Cent.  Dig. 
Insurance,  II  891-904. 

304.     A     provision     In     an     extension 

,    note,    given    for    premium    due,    and    In 

the  Insurers  receipt,  for  forfeiture  on 

account    of   a   default    In    payment,    Is 

valid    and    enforceable. — Security    Lite 


inulty   Co.    of  America  • 


Under 


Ions  of  a  policy 
lOte,  held,  that 
i  default  In  the 


wood.  150  S.  W.  293. 
300.     Under 

policy  was  avo 
payment  of  ai 

300.  A  life  policy  provided  that 
after  It  had  been  In  operation  G  years 
It  should  be  payable  to  the  beneficiary 
on  the  death  of  the  Insured,  though 
the  latter  had  omitted  to  pay  any  as- 
sessments for  a  period  not  exceeding 
6  months  before  his  death  and  also 
that  the  assessments  on  the  policy 
should  be  payable  within  30  days  after 
the  date  of  the  assessment,  and  that  a 
failure  to  pay  such  assessment  during 
such  time  would  forfeit  the  policy. 
Held,  that  the  failure  of  insured  who 
had  been  a  policy  holder  over  6  years, 
to  pay  an  assessment  within  30  days, 
would  forfeit  the  policy  in  case  his 
death  did  not  occur  within  8  months 
thereof,  since  the  (-months  grace  was 
only  allowed  In  case  of  death. — Mut- 
Reserve  Fund  Life  Ass'n  v.  Loven- 
bcrg,  GB  S.  W.  314. 


307.  Where  an  insurance  policy  pro- 
vided for  an  annual  premium  to  be 
paid  at  or  before  5  o'clock  p.  m.  on 
the  1st  day  of  October,  but  did  not 
expressly  provide  that  a  failure  to 
so  pay  would  work  a  forfeiture,  and 
where  both  In  the  policy  and  In  the 
notice  Indorsed  on  the  premium  receipt 
were  clauses  to  the  effect  that,  should 
any  subsequent  premium  be  not  paid 
when  due.  tbe  policy  would  determine, 
except  that  30  days  grace  during  which 
the  policy  would  be  In  force  would  be 
allowed  for  the  payment  of  any  pre- 
mium after  the  first,  the  policy  re- 
mained In  force  until  midnight  of  the 
last  day  of  grace,  and  payment  of  the 
premium  could  be  made  at  any  time 
In  the  period  embraced  within  the  30 
days  of  grace,   there  being  no  llrnlta- 


iqulrl 


the    clauses    allov      _      . 

g  the  assured  to  pay  the  pre- 

t    or    before    E    o'clock    of    any 


Wimberly.  : 


ersed 


:    S.    W. 


'.  778,  Judgment  re- 
1038,  103  Tex.  46. 
Insurance,    SI    891. 


88    Cent. 
89G-902,  913. 

306.  The  nonpayment  of  a  note  ex- 
ecuted for  the  first  premium  of  a  life 
Insurance  policy,  the  payment  of  which 
note  Is,  under  the  policy,  a  condition 
precedent  to  the  life  thereof,  will  de- 
thereon.— Union  Cent. 
'.  Hughes,  70  S.  W.  1010. 
300.  Where  the  assignee  of  an  In- 
surance policy  did  not  pay  the  lart 
premium  due  because  of  the  Insurer's 
failure  to  present  the  receipt  for  pay- 


feat 

Life  Ins.  Co. 


tbe 


asici 


for    i 


the 


rearing  that  the  Insured  was  still 
alive,  and  the  policy  had  been  merely 
filed  away,  does  not  bar  him  on  the 
ground  of  laches. — Mutual  Life  Ins. 
Co.  of  New  York  v.  Davis,  154  S.  W. 
1184.  See  28  Cent.  Dig.  Insurance,  fl 
B91,  896-902,  113. 

310.  Where  a  policy  provided  that 
unless  the  premium  was  paid  each 
year  at  the  proper  date,  the  liability 
of  the  company  terminated  and  In 
1!«2  the  Insured  tendered  premium  to 
the  company's  agent  and  again  In 
HC6,  at  both  of  which  times  the  tender 
was  refused,   no  further  tenders  belli 
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Statutory  Provisions  Against  Forfeiture. — It  is  held  that  a  stat- 
ute of  New  York  or  any  other  state  in  regard  to  notice  before 
forfeiture  will  not  apply  where  the  policy  holder  resides  in  Texas, 
even  though  the  premiums  and  policy  itself  are  payable  in  the  for- 
eign state.1"  Under  the  old  law  which  prohibited  forfeiture  with- 
out notice  for  default  it  was  held  that  it  applied  to  semi-annual  as 
well  as  annual  premiums.111  It  was  further  held  that  a  statute 
changing  the  law  as  to  requirement  of  notice  before  forfeiture  for 
default,  as  it  existed  under  a  previous  statute,  could  not  affect  a 
policy  issued  while  the  previous  statute  was  in  force  unless  such 
policy  by  its  terms  expired  at  the  end  of  each  year  unless  the 
premium  for  the  following  year  was  paid.11* 

Notice  of  Time  for  Payment — (A)  In  General. — Notice  of  time 
for  payment  of  the  premium  is  not  required  under  the  statute  of 
this  state  but  it  was  required  under  the  statutes  of  1876,  1892,  and 
1899  of  the  State  of  New  York  before  the  policy  could  be  for- 
feited for  non-payment.  Under  Article  4950  of  the  Revised  Civil 
Statutes  of  1914,  all  policies  payable  to  any  citizen  of  Texas  are 
governed  by  the  laws  of  Texas.  In  general,  the  statute  of  the 
state  where  the  policy  is  issued  requiring  notice  before  forfeiture 
ifor  default  in  the  payment  of  premium,  which  is  in  force  at  the 
time  of  the  issuance  of  the  policy  becomes  part  of  the  policy.*11 
The  receipt  of  such  notice  by  the  insured  is  not  necessary  to  its 
sufficiency.*18  Nor  is  it  necessary  that  the  full  middle  name  of 
the  insured,  as  given  in  the  application,  be  contained  in  the  address 
of  the  notice."*    A  notice  sent  fifteen  days  before  the  premium  is 

made    up    until    the    suit    was    brought  Metropolitan   Liife   Ina.  Co.   v.  Bradley. 

In  1872  when  Insured  offered  to  deduct  82  3.  W.  1031,  98  Tex.  230.    See  28  Cent. 

premiums  since   1862,   It  was  held  that  Dig.    vol.    28.    cols.     1672-1574,    II    891, 

the    forfeiture    of    the    policy    was    not  893. 

prevented    by    the    tenders    but    trans-  aifl.      Laws   1878,  ch.  341,   I  1,   which 

fered  through  failure  to  pay  accruing  forbids  the  forfeiture  of  any  Insurance 

and   accrued   premiums   since    the    ten-  policy  by  reason  of  the  nonpayment  of 

ders.      To   have  prevented    a   forfeiture  "any   annual    premium    or    Interest,    or 

the  tender   should   have  been  repeated  any    portion    thereof,"    without   notice 

as    often    as    under    the    terms    of    the  to  Insured,  applies  as   well  to   policies 

pdllcy  the  premium  was  due. — Manhat-  providing  for  the  payment  of  semlan- 

tan    Life    Ins.    Co.    v.    LePert,    62    Tex.  nua)    premiums. — German  I  a    Life    Ins. 

504.  Co.  v.  Peetz.  47  S.  W.  S87. 

313.     A  statute  changing  the  law  as 

364 — Statutory  Vrovlalon*.  to  requirement  of  notice  tc  an  insured 

311.     A  statute  of  New  York,  provid-  as   a   condition   precedent   to   the    for- 

lng  that  no  life  Insurance  corporation  felture   of   the   policy   for    nonpayment 

doing  business  in  that  state  shall  de-  of   premiums,    as    It   existed    under   a 

clare  a  policy  forfeited  or  lapsed  within  previous  statute,  cannot  affect   a  pol- 

one   year   from    the   failure   to   pay   a  ley  Issued   while  the   previous  statute 

premium,    unless   a    notice    stating   the  w««   In   force   unless    the   policy  by  Its 

amount    of    the    premium,    etc.,     shall  terms  expired  at  the  end  of  each   year 

have  been  duly  addressed  and   mailed  unless  the  premium  for  the  next  year 

tn  the  last  known   post   office  address  was   paid. — Germanla   Life  Ins.  Co.   v. 

'In  this  state"  of  the  insured,  applies  Peetz.  47  S.  W.   687. 
only    to   contracts    made   in    New   York 

with     persons    having    a    known     post  369 — Wotloe  of  Time  for  Payment.  (»ee 

office      address      therein,      and      cannot  an  Cant.   Mg.   Insurance,    §5    906-913, 

therefore,  be  applied  where  the  Insured  103a,  1033. 

lives   In  Texas,   and   the  policy   is   de-  31*.    Under   the   New   York   statute 

Ilvered  there,  though  the  premiums  and  prohibiting  forfeitures  of   life   policies 

policy  itself  are  payable  in  New  York.  for    nonpayment    of    premiums    unless 

Judgment    79     S.    W.    3«T,    reversed. —  written    notice    shall    have    been    duly 
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due  is  not  sufficient  where  the  statute  of  the  foreign  state  where 
the  policy  is  issued  requires  thirty."6  Nor  will  the  fact  that  the 
insured  paid  part  of  the  premium  by  his  note  withdraw  the  policy 
from  the  operation  of  the  New  York  statute.""  A  clause  in  the 
policy  requiring  the  premium  to  be  paid  at  the  insurer's  office  in 
New  York  is  waived  where  such  insurer  for  a  long  time  notifies 
the  insured  to  pay  the  premiums  at  a  certain  Texas  bank.1"  Where 
premium  notes  were  not  paid  and  they  contained  a  provision  that 
if  they  were  not  paid  all  benefits  were  forfeited  under  the  policy, 
and  no  notice  was  given  of  their  maturity  it  was  held  that  the 
beneficiary  could  recover  since  the  acceptance  of  the  notes  and  cash 
constituted  a  renewal  of  the  policy  which  could  not  be  lapsed 
without  notice  to  the  insured  of  the  time  when  the  notes  became 
due,  under  the  New  York  law  requiring  notice  before  forfeiture 
for  default.821  It  was  also  held  in  the  same  case  that  the  renewal 
of  the  policy  by  giving  the  notes  and  cash  did  not  change  it  to  a 
term  policy  and  hence  would  not  relieve  it  from  the  operation  of 
the  statute  requiring  notice  before  forfeiture,  term  policies  of  one 
year  or  less  being  excepted.1"1 


addressed  to  the  Insured,  a  notice,  di- 
rected to  Insured,  giving-  only  the 
Initial  of  his  middle  name.  Instead  of 
the  full  name,  which  was  given  In  his 
application,  was  sufficient,  tn  the  ab- 
sence of  evidence  that  there  was  any 
other  person  of  a  similar  name  In  the 
city  In  which  Insured  lived. — Co  wen 
v.  Equitable  Life  Assur.  Sou.,  81  S. 
W.  401.  See  Cent.  Dig.  vol.  28,  cols. 
1693-1597,  II   91)8-911. 

310.  Though  a  policy  of  life  Insur- 
ance was  Issued  by  a  New  York  com- 
pany to  a  citizen  of  Texas,  containing 
a  provision  to  the  effect  that  if  any 
of  the  premiums  were  not  paid  when 
due,  the  policy  would  become  void, 
and  that  notice  that  each  premium 
would  be  due  at  the  date  named  In  the 
policy  was  given  by  the  policy,  and 
that  any  other  notice  required  by  any 
statute  was  thereby  expressly  waived, 
the  statute  of  New  York  enacted  In 
187B  (requiring  notice  to  be  mailed  to 
the  assured  at  least  30  days  before 
the  premium  was  due.  In  order  to  cause 
a  forfeiture)  applied,  and  a  notice  sent 
IB  days  before  the  premium  was  due 
was  in  sufficient.— New  York  Life  Ins. 
Co.  v.  Smith,  41  S.  W".  680. 

316.  The  transaction  whereby  as- 
sured paid  the  company  part  cash, 
and  gave  his  note  for  the  balance  of 
the  premium,  did  not  withdraw  the  pol- 
icy from  the  operation  of  the  statute 
of  1876.— New  York  Life  Ins.  v.  Smith, 
41  8.  W.  680. 

BIT.  A  statute  of  the  state  where 
an  Insurance  policy  Is  Issued,  requiring 
notice  to  the  Insured  as  a  condition 
precedent  to  the  forfeiture  of  the  pol- 
icy for  nonpayment  of  the  premiums, 
which  Is  In  force  at   the  time  of  the 


Issuance  Of  the  policy,  becomes  part 
of  the  policy. — Oermanla  Life  Ins.  Co. 
v.  Peets,  47  8.  W.  887. 

318.  Under  laws  N.  Y.  1892.  ch.  190. 
I  92,  providing  that  no  life  Insurance 
company  can  declare  forfeiture  of  a 
policy  for  nonpayment  of  a  premium, 
unless  a  notice  requiring'  payment 
thereof  is  duly  addressed  and  mailed 
by  the  company  to  the  Insured  at  hla 
last  known  post  office  address,  the  re- 
ceipt of  such  notice  by  the  Insured 
is  not  essential  to  Its  sufficiency.— New 
York  Life  Ins.  Co.  v.  Soon,  E7  8.  W. 
877.  23  Tex,  Civ.  App.  641. 

319.  Where  an  Insurance  company, 
for  a  long  time,  notifies  the  Insured  to 
pay  the  premiums  at  a  certain   Texas 
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from  being  declared  forfeited  or 
for  nonpayment  of  premiums,  unless 
notice  is  given  at  least  IS  days  before 
It  Is  payable.  A  life  policy  provided 
that  It  should  be  governed  by  the  laws 
of  New  York,  and  it  was  regularly 
declared  lapsed  for  failure  to  pay  a 
premium,  but  was  afterwards  reln- 
atated  on  a  payment  of  a  part  of  the 
premiums  and  the  execution  of  notes 
for  the  balance,  which  contained  a  pro- 
vision that  all  benefits  should  be  for- 
feited if  the  notes  were  not  paid  at 
maturity.  The  notes  were  not  paid 
when  due,  but  notice  of  their  maturity 
was  not  given  to  the  Insured,  and  be 


ogk 
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(B)  Necessity.— Where  it  has  been  the  custom  of  the  insurer 
to  make  demands  for  premiums  a  policy  which  had  been  assigned 
to  a  creditor  of  insured  cannot  be  forfeited  for  non-payment  of 
the  last  premium  where  no  demand  had  been  made  by  the  insurer.**8 
It  has  been  held  that  a  provision  in  a  policy  contemplating  the 
mailing  of  notices  of  accruing  premiums  but  which  does  not  pre- 
scribe the  consequences  of  a  failure  to  give  such  notice,  does  not 
operate  to  continue  the  policy  in  force  indefinitely  or  for  another 
year,  in  case  of  such  failure.*1*  At  most  it  entitled  the  insured  to 
a  reasonable  time  after  the  day  fixed  by  the  policy  in  which  to  pay 
the  premium.'"  The  policy  cannot  be  enforced  for  failure  to  give 
such  notice  where  the  premium  was  repeatedly  demanded  of  the 
insured  by  the  agent  and  the  insured  died  without  paying.*1*  A 
policy  issued  under  the  laws  of  New  York  must  follow  the  stat- 
ute of  that  state  as  regards  the  verbiage  of  its  notice,'"  and  must 


afterwards  tendered  the  amount  of  the 
notes  and  future  payments,  which  were 
refused  by  the  company.  Held,  that 
such  renewal  contract  did  not  change 
the  policy  to  a  term  policy,  and  hence 
It  was  not  relieved  from  the  operation 
of  the  statute. — New  York  Ufa  Ins 
Co.  v.  Orlopp,  81  S.  W.  888,  36  Tex. 
Civ.  App.  m. 

3S1.  Laws  N.  T.  18)2,  ch.  690,  I  93. 
prohibits  any  lite  policy  not  Issued 
on  monthly  or  weekly  payments,  or 
being  a  term  policy  of  one  year  or  less. 
from  being  declared  forfeited  or  lapsed 
for  nonpayment  of  premiums,  unless 
notice  Is  given  at  least  IE  days  before 
It  Is  payable.  A  life  policy  provided 
that  It  should  be  governed  by  the 
laws  of  New  York,  and  it  was  regu- 
larly declared  lapsed  for  failure  to  pay 
a  premium,  but  was  afterwards  rein- 
stated on  a  payment  of  a  part  of  the 
premium  and  the  execution  of  notes  for 
the  balance,  which  contained  a  pro- 
vision that  all  benefits  should  be  for- 
feited If  the  notes  were  not  paid  at 
maturity.  The  notes  were  not  paid 
when  due.  but  notice  of  their  maturity 
was  not  given  to  the  Insured,  and  he 
afterwards  tendered  the  amount  of  the 
notes  and  future  premiums,  which  was 
refused  by  the  company.  There  was 
no  evidence  of  the  construction  placed 
on  the  statute  by  the  New  York  courts. 
Held,  that  the  beneficiary  could  recover 
on  the  policy,  since  the  acceptance  of 
the  notes  and  cash  constituted  a  re- 
newal of  the  policy,  which  could  not 
be  lapsed  without  notice  to  Insured 
of  the  time  when  the  notes  became 
due. — New  York  Life  Ins.  Co.  v.  Orlopp, 
81   S.  W.   338,   2E  Tex.  Civ.   App.   294. 

388.  In  an  action  on  a  Ufe  policy 
Issued  on  the  lives  of,  and  to,  plaintiff 
and  his  wife.  It  appeared  that  the  laws 
of  the  state  where  defendant  was  lo- 
cated provided  that  no  policy  should 
be  forfeited  for  nonpayment  of  pre- 
miums,   unless    a    notice    In    writing. 


stating  the  amount  due,  should  have 
been  mailed  by  the  company  to  In- 
sured, and  that  such  a  notice  bad  been 
mailed  by  defendant,  addressed  to 
plaintiff  and  his  wife  Jointly,  and  re- 
ceived by  plaintiff.  Held,  that  plaintiff 
could  not  avail  himself  of  his  failure 
to  deliver  the  notice  to  his  wife,  or 
to  Inform  her  of  Its  receipt,  and  claim 
that  the  policy  was.  not  forfeited  be- 
cause she  had  not  received  notice. — 
Mullen    v.    Mutual    Life    Ins.    Co.,     32 

s.  W.  911,  reversed  34  S.  W.  605. 


383.  A  provision  of  a  life  Insurance 
policy  contemplating  the  mailing  of 
notices  of  accruing  premiums  to  the 
assured,  but  not  prescribing  the  con- 
sequences of  a  failure  to  give  such 
notice,  does  not  operate  to  continue 
the  policy  In  force  indefinitely  or  for 
another  year,  In  case  of  such  failure, 
but.  at  most,  entitles  the  insured  to  a 
reasonable  time  after  the  day  Oxed 
by  the  policy  In  which  to  pay  the  pre- 
mium: and  the  policy  cannot  be  en- 
forced for  failure  to  give  such  notice 
where  the  premium  was  repeatedly  de- 
manded of  the  Insured  by  the  collect- 
ing agent  and  Insured  died  without 
paying  or  tendering  it. — Co  wen  v, 
Equitable  Life  Assur.  Soc.,  B4  S.  W. 
404. 

384.  Under  a  New  York  statute  pro- 
hibiting a  life  insurance  company 
from  declaring  a  forfeiture  of  a  pol- 
icy for  nonpayment  of  the  premium 
when  due,  unless  a  notice  has  been 
mailed  to  the  Insured,  stating,  among 
other  things,  that  if  the  premium  Is 
not  paid  at  maturity  "the  policy  and 
all  payments  thereon  will  become  for- 
feited and  void,  except  as  to  the  right 
to  the  surrender  value  or  paid-up  pol- 
icy," aa  provided  In  the  statute,  a  no- 
tice merely  declaring  that  If  the  pre- 
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refer  to  the  insured's  right  to  surrender  value  or  paid-tip  policy, 
otherwise  the  notice  is  insufficient  to  authorize  a  forfeiture."*  When 
a  note  is  given  for  the  premium  the  same  statutory  notice  under 
the  laws  of  New  York  must  be  given  and  given  at  the  same  time 
previous  to  its  maturity  as  for  the  regular  premium.*"  The  insurer 
must  give  notice  of  the  time  of  maturity  of  a  premium  as  fixed  by 
an  agreement  for  an  extension  thereof,"8  under  the  New  York 
statute.  Even  though  the  New  York  statute  provides  that  the 
notice  shall  be  mailed  to  the  last  known  post-office  address  of  the 
insured  "in  this  state,"  meaning  New  York,  a  policy  issued  by  a 
New  York  company  to  a  resident  of  Texas  could  not  be  forfeited 
unless  the  notice  was  mailed  the  insured  at  his  last  known  address 
in  Texas,  though  the  policy  provided  that  the  policy  was  governed 
by  the  laws  of  New  York.*" 

Extension  of  Time  of  Payment — (A)  In  General. — It  was  held 
that  evidence  that  premium  receipts  were  sent  to  the  collecting 
agents  with  instructions  to  present  them  until  paid,  until  they  were 
recalled  by  the  insurer  and  the  day  before  the  insured's  death 
they  were  recalled,  after  having  been  presented  and  not  paid,  did 
not  tend  to  show  that  an  extension  of  the  time  of  payment  had  been 
applied  for  by  the  insured  or  given,  under  a  rule  of  the  insurer  pro- 
viding for  a  thirty  days  extension  on  application,  nor  that  the 
agents  had  power  to  grant  an  extension.1'* 

v.  Berwald, 


ml  urn    la    not    paid    at    maturity   "the 

policy  lapses,"  without  referring  to 
Insured's  right  to  surrender  value  or 
paid-up  policy,  was  insufficient  to 
authorize  a  forfeiture. — Security.  Trust 
&  Life  Ins.  Co.  v.  Hallum,  T3  S.  W. 
561. 

32IS.  Laws  N.  T.  189T,  eh.  218,  1  93, 
prohibits  any  life  policy  not  Issued  on 
monthly  or  weekly  payments,  except 
term  policies  for  one  year  or  less,  from 
being  declared  forfeited  or  lapsed  for 
nonpayment  of  premiums  within  one 
year  of  the  maturity  thereof,  unless: 
notice  Is  given  at  least  15  days  before 
the  premium  la  payable.  A  premium 
on  a  life  policy  which  provided  that  It 
should  be  governed  by  the  laws  of 
New  York  was  partly  paid  In  cash, 
and  the  balance  was  Included  In  a 
note  accepted  by  the  company,  payable 
In  Bin  months,  without  grace,  which 
provided  that  all  claims  to  further  In- 
surance should  be  forfeited  if  the  note 
was  not  paid  when  due.    Held,  that  the 

a  trued,  required  15  days'  notice  of 
the  maturity  of  the  note,  and  that  an 
attempted  forfeiture  of  the  policy  for 
nonpayment,  in  the  absence  of  such 
notice,  was  Ineffectual.— New  York  Life 
Ins.    Co.    v.'  English,    ST    S.   W.    884,    96 

Tex.  m. 

3S6.  Under  the  statute,  the  company 
is  required  to  give  notice  of  the  time 
of  maturity  of  a  premium  aa  flxed  by 


—Washington  Life  Inc 
72  S.  W.  438. 

307.  A  statute  of  New  York  provid- 
ed that  no  life  Insurance  company  do- 
ing business  In  the  state  should,  within 
one  year  after  default  in  the  payment 
of  any  premium,  declare  forfeited  or 
lapsed  any  policy  thereafter  issued  or 
renewed,  unless  a  written  or  printed 
notice  had  been  duly  addressed  and 
mailed  to  the  insured  at  his  last  known 
post  office  address  "In  this  state."  A 
life  policy  issued  by  a  New  York  com- 
pany to  a  resident  in  Texas  provided 
that  It  should  be  governed  by  the  lawa 
of  New  York.  Held,  that  the  company 
could  not  declare  the  policy  forfeited 
unless  notice  of  the  premium  had  been 
malted  the  Insured  at  his  last  known 
address  in  Texas. — Washington  Life 
Ins.  Co.  v.   Berwald,   72   S.  W.   436. 

3flB.  Owing  to  the  custom  of  the  In- 
surer to  make  demand  for  premiums, 
an  Insurance  policy,  which  was  as- 
signed to  the  insured's  creditor,  can- 
not be  forfeited  for  nonpayment  of 
the  tenth  and  last  premium,  where  a 
demand  was  not  made  by  the  Insurer. 
—Mutual  Life  Ins.  Co.  of  New  York 
v.  Davis.  154  S.  W.  1184.  See  28  Cent. 
Dig.  Insurance,  tl  906.  1033,  1033. 


vide  nee  that  premium  receipts 

t   to  the   collecting   agents  of 

company,    with    Ins  true - 

to   present    the    same    for   pay- 
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(B)  By  Agent  or  Broker. — Although  a  provision  in  a  policy  that 
only  the  three  executive  officers  should  have  power  to  waive  for- 
feitures or  make  agreements  for  the  extension  of  premiums,  if  the 
insurer  actually  authorizes  some  other  officer  or  agent  to  extend  a 
premium  it  will  be  bound  by  his  act  in  doing  so.8*1  A  cashier  of 
the  insurer  was  held  authorized  to  extend  the  time  of  the  payment 
of  the  annual  premium."2  An  extension  of  the  time  of  payment 
was  not  shown  by  the  fact  that  the  collector  of  the  insurer  called 
on  insured  for  the  premium  after  it  was  due,  and,  on  being  told  the 
insured  was  out  but  had  the  money  to  pay  the  premium,  refused  to 
wait  and  said  he  would  call  again."0 

Sufficiency  of  Payment  or  Tender  to  Prevent  Forfeiture — (A)  In 
General. — Where  an  agent  accepts,  in  payment  of  an  overdue  pre- 
mium, cash  and  notes,  if  the  company  did  not  authorize  such  act 
It  was  its  duty  to  repudiate  it.***  If  it  retains  the  cash  and  notes 
it  will  be  held  to  have  ratified  the  act  of  the  agent.***  A  tender  to 
a  bank  designated  by  the  insurer,  even  though  the  bank  is  insolvent, 
will  prevent  a  forfeiture,  unless  the  insurer  has  notified  th^Jasured 
to  cease  paying  at  snch  bank."*  Where  an  insured  gave  his  note 
for  the  whole  second  annual  premium  exercising  his  right  under 
the  policy  to  make  his  payments  either  annually  semi-annually  or 
quarterly,  payments  made  on  the  note  after  maturity  could  not  be 
treated  as  quarterly  payments  for  the  purpose  of  keeping  the  policy 
in  force  for  a  part  of  the  year.***    In  this  same  case,  where  the  note, 


mail,  and.  If  not  paid,  to  hold  them 
and  present  them  from  time  to  time, 
until  recalled  by  the  company,  and 
that  they  were  so  presented,  and  not 
paid,  and  were  returned  In  response  to 
a  direction  of  the  company  the  day 
before  Insured's  death,  did  not  tend 
to  show  that  an  extension  of  the  time 
of  payment  had  been  applied  for  by 
Insured,  or  Riven,  under  a  rule  of  the 
company  providing  for  a  SO-days  ex- 
tension on  application,  nor  that  the 
aKents  had  power  to  grant  an  eiten- 
'  in. — Cowen    v.   Equitable   Life  Assur. 


'.   404. 


358—  (A)  My  Affect  or  Broker. 

330.  The  fact  that  the  collector  of 
a  life  Insurance  company  called  on  In- 
sured for  the  premium  after  It  was 
due,  anil,  on  being'  told  that  Insured 
was  out.  but  had  the  money  to  pay 
the  premium,  refused  to  wait,  and  said 
he  would  call  again,  did  not  tend  to 
show  an  extension  of  time  of  payment. 
— Cowen  v.  Equitable  Life  Assur.  3oc., 
84  S.  W.  404. 

331.  Notwithstanding  a  provision 
In  a  life  policy  that  only  the  president, 
vice  president,  or  secretary  shall  have 
power  to  waive  forfeitures  or  make 
agreements  for  the  extension  of  pre- 
miums. If  the  company  actually  au- 
thorizes some  other  officer  or  agent  to 


extend  a  premium,  It  will  be  bound  by 
his  act  In  doing  so. — Washington  Life 
Ins.  Co.   v.  Berwald,   T2  S.  W.  436. 

aas.  a  cashier  of  an  Insurance  com- 
pany held  authorized  to  extend  tbs 
time  for  the  payment  of  an  annual 
premium  on  a  policy. — Equitable  Life 
Aasur.  Society  of  United  States  v.  Ellis, 
137  S.  W.  184,  Judgment  affirmed  147 
S.  W.  1152  See  28  Cent.  Dig.  Insur- 
ance. I)  916,  1034. 

360 — Snftlclanoy  of  Payment  or  Tender 
to  Prevent  rorfeltsra— -In  Oeneral. 
(See  98  Cent.  IHff.  Insurance,  §§  813, 
918-889,  994.) 

333.  A  life  Insurance  policy  provid- 
ed that  the  premiums  might  be  paid 
annually,  semiannually,  or  quarterly, 
at  Insured's  option,  and  specified  the 
amounts  to  be  paid  In  each  Instance. 
Held  that.  Insured  having  given  his 
note  for  the  whole  second  annual  pre- 
mium, he  exercised  his  option  to  pay 
that  premium  annually,  bo  that  pay- 
ments made  on  the  note  after  maturity 
could  not  be  treated  as  quarterly  pay- 
ments for  the  purpose  of  keeping  the 
policy  in  force  for  a  part  of  the  year. 
—National  Life  Ins.  Co.  v.  Manning,  66 
S.  W.  SIS. 

334.  A  tender  of  a  premium  to  the 
bank,  where  insured  had  been  notified 
to  pay  It,  on  the  day  before  It  fell  due. 
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given  after  default,  provided  that  if  it  was  not  paid  at  maturity 
the  policy  should  determine,  but  if  it  was  collected  after  maturity 
and  satisfactory  evidence  of  insured's  good  health  was  furnished, 
the  policy  might  be  restored,  it  was  held  that  the  note  being  based 
on  a  sufficient  consideration  the  insured  was  bound  by  its  terms  and 
after  default  was  only  entitled  to  a  restoration  on  furnishing  evi- 
dence of  good  health.*"  The  insurer  has  no  right  to  require  the 
insurer  to  accept  less  than  the  full  cash  part  of  the  premium. "T 

(B)  To  Agent  or  Broker. — Where  the  policy  provided  that  it 
should  be  void  on  non-payment  of  a  premium  note,  and  it  was 
shown  that  the  insurer  did  not  receive  any  part  of  the  premium 
in' money,  that  the  agent  indorsed  the  notes  executed  in  payment 
of  the  premium  to  the  insurer,  which  notes  were  never  paid,  the 
policy  became  void.**1 

Excuses  for  Non-Payment, — Where  a  member  of  a  mutual  com- 
pany, knowing  that  his  first  payment  was  applied  on  the  member- 
ship fee  and  not  on  the  first  bi-monthly  call,  retains  his  certifi- 
cate without  objection  until  after  forfeiture  for  non-payment  of 
such  call,  he  will  not  be  heard  to  complain  that  such  application 


prevents  a,  forfeiture  of  the  policy, 
though  the  bank  has  made  an  assign- 
ment, anil  Its  business  la  being-  carried 
on  by  Its  assignee.  If  the  company  has 
not  notified  the  Insured  to  cease  paying 
the  bank. — Manhattan  Life  Ins.  Co.  v. 
Fields.  It  S.  W.  880. 

iu  ranee  ager  . 

miutn.  a  certain  amount  In  cash  and  a 
note  for  the  balance.  If  the  Insurance 
company  did  not  authorize  such  act  It 
was  lis  duty  to  repudiate  the  same, 
and,  where  It  retained  the  cash  and 
the  note.  It  will  be  held  to  have  ratified 
such  act. — New  York  Life  Ins.  Co.  v. 
Smith.  41  3.  W.   680. 

338.  A  policy  provided  that  insured 
might  restore  the  Insurance  after  for- 
feiture for  nonpayment  of  premium  at 
any  time  within  a  month,  without 
furnishing  evidence  of  good  health,  on 
payment  of  the  premium  with  8  per 
cent.  Interest.  After  default.  Insured, 
however,  elected  to  give  a  note  for  the 
premium,  Instead  of  paying  the  same 
within  a  month,  which  provided  that. 
If  it  was  not  paid  at  maturity,  the 
policy  ahould  determine,  but  that.  If 
the  note  was  collected  after  maturity, 
and  satisfactory  evidence  of  good 
health  of  insured  wae  furnished,  the 
policy  might  be  restored.  Held  that, 
the  note  being  based  on  a  sufficient 
consideration,  insured  waa  bound  by 
its  terms,  and  after  default  was  only 
entitled  to  a  restoration  on  furnishing 
evidence  of  good  health. — National  Life 
Ins.  Co.  v.  Manning,  88  S.  W.  818. 

337.  Where  the  cash  part  of  a 
quarterly    premium   due   Id   June   and 


payable  in  advance  waa  unpaid,  the  In- 
sured had  no  right  to  require  the 
company  to  apply  thereon  a  distribu- 
tion of  leas  than  the  full  cash  part 
of  the  premium,  paid  sometime  In 
August  under  an  Independent  "hoard 
contract,"  since  he  had  no  right  to  re- 
quire the  acceptance  of  less  than  the 
full  cash  part  of  the  premlui 
curity  Life  ft  Annuity  Co.  Of  i 
v.  Underwood.  160  S.  W.  293.  See  38 
Cent.  Dig.  Insurance,  It  813,  818-811, 
814. 

3fll— (A)  To  Ajrent  or  Broker, 

33ft.  A  life  policy  stipulated  that  It 
should  be  void  on "  nonpayment  of  a 
premium  note.  The  agent  of  the  In- 
surer testified  that  in  settling  for  the 
first  premium  the  Insured  gave  him 
sn  order  on  his  employer  for  a  specified 
sum  and  executed  notes  for  the  bal- 
ance, each  payable  to  tbe  agent;  that 
the  agent  took  the  notes  for  the  ac- 
count of  the  Insurer,  and  not  for  hi* 
personal  account.  A  third  person  testi- 
fied that  he  was  present  when  the  first 
premium  was  settled,  and  that  Insured 
paid  the  agent  some  money,  and  that 
the  agent  told  Insured  to  give  him  soma 
money  to  pay  the  Insurer  for  the  policy 
for  a  year.  The  insurer  did  not  receive 
any  part  of  the  premium  In  money, 
and  the  agent  Indorsed  the  notee  to 
the  Insurer,  which  notes  were  never 
paid.  Held,  that  the  policy  became 
void. — National  Life  Ins.  Co.  v.  Rep- 
pond,  96  S.  W.  TT8.  Judgment  reversed 
Reppond  v.  National  Life  Ins.  Co.,  101 
S.  W.  788,  11  L  E,  A.  981.  See  18 
Cent.    Dig.    Insurance,   !    818. 

..logic 
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was  wrongful.'"  In  a  case  where  the  plaintiff  after  paying  several 
special  assessments  which  he  claimed  were  unauthorized,  stopped 
making  further  payments,  without  protest  against  such  assess- 
ments or  demand  that  they  should  be  applied  on  the  regular  bi- 
monthly calls,  and  failed  to  pay  eight  bi-monthly  assessments  due 
between  the  date  of  his  last  payment  and  the  insured's  death,  he 
waived  any  irregularity  in  the  special  calls  and  should  be  treated 
as  having  elected  voluntarily  to  abandon  the  policy.*41  The  fail- 
ure of  the  plaintiff  in  such  a  case  to  pay  an  extra  assessment  be- 
cause he  believed  it  unauthorized  did  not  excuse  his  subsequent 
failure  to  pay  a  regular  bi-monthly  assessment,  for  the  non-pay- 
ment of  which  the  policy  was  forfeited."0 

Rights  of  Insured  After  Default— (A)  Reinstatement— Statu- 
tory Regulation. — The  statute  provides  that  in  the  event  of  de- 
fault in  premium  payments  the  value  of  the  policy  shall  be  ap- 
plied to  the  purchase  of  other  insurance.  (Art.  4741  (9)  of  the 
Rev.  Civ.  Statutes  of  1914.)  It  further  provides  that  if  such  in- 
surance shall  be  in  force  and  the  original  policy  shall  not  have 
been  surrendered  to  the  company  and  cancelled,  the  policy  may 
be  reinstated  within  three  years  from  such  default,  upon  evidence 
of  insurability  satisfactory  to  the  company  and  payments  of  ar- 
rears of  premiums  with  interest.  All  Texas  policies  must  contain 
this  provision. 

(1)  Case  Law. — If  the  renewal  contract  is  obtained  through  the 
fraud  of  the  lapsed  member  it  is  vitiated.'*1  "Where  a  policy  pro- 
vides that  it  is  incontestable  after  five  years  except  for  non-pay- 
ment of  premiums,  if  it  is  thereafter  forfeited  on  that  ground,  it 

■  for  avnpi/mut    (Sm  SB  Life  Ins.   Co..   Ill   8.  W.    121.      See   28 

.   DumiM,   §9    MB-930.)  Cent.    Dig.    Insurance,    II    925-930. 

33S.     Where  a  member  of  a  mutual  341.     Where    plaintiff    after    paying 

Insurance     company,     with     knowledge  several   special   assessments   on   a  pol- 

that  his  first  payment  was  applied  on  ley  on  B's  life,  which  assessments  were 

the   advance  premium   or   membership  claimed    to    be   unauthorised,    stopped 

fee.   and   not   as   an  advance   payment  making  further  payments,  and  without 

of  the  first  bimonthly  call,  retains  his  any  protest  against  such  assessments 

certificate,     without     objection,     until  or   demand   that   the  payment   thereof 

after     forfeiture    for    nonpayment     Of  should  be  applied  on  regular  bimonthly 

such  call,  hs  cannot  be  heard  to  com-  calls,    failed    to    pay   eight   bimonthly 

plain  that  such  application  was  wrong-  assessments   due  between    the  date   of 

fuL — Smith     v.     Covenant    Hut.     Ben.  his  last  payment  and  B's  death,  plain 

Ass'n.   43  S.  W.   819,   IS  Tex.  Civ.  App.  tiff    waived     any    irregularity     In     the 

693.  special   calls,  and  should  be  treated  as 

34a  Where  the  directors  of  an  In-  having  elected  voluntarily  to  abandon 
surance  association  were  authorised  the  policy. — Id. 
by  Its  bylaws  to  levy  extra  assess- 
ments at  such  dates  and  In  such  sums  3GB — Bights  of  Insured  After  Default, 
as  Its  executive  committee  might  deem  (A)  Ksinstttsmsnt.  (lee  OS  Osnt. 
necessary,  plain  tiff's  failure  to  pay  an  Dig.  Insurance,  §§  933,  933.) 
extra  assessment  so  levied,  because  he  34a.  Where  a  life  policy  provided 
believed  the  same  was  unauthorized  that  If  It  lapsed  It  could  be  reinstated 
after  notice  that.  If  he  did  not  pay  It.  at  the  option  of  the  association  and 
the  policy  would  be  forfeited,  did  not  approval  of  certain  officers.  If  the  in- 
excuae  his  subsequent  failure,  without  sured  Is  in  good  health.  If  such  option 
complaint  or  demand  for  explanation  la  brought  Into  action  by  the  fraud  of 
from  the  insurer,  to  pay  a  subsequent  the  lapsed  member  It  would  vitiate  the 
regular  bimonthly  assessment  for  the  contract  renewing  the  policy. — Ash  v. 
nonpayment  of  which  the  policy  was  Fidelity  Mut.  Life  Ass'n,  63  8.  W.  914, 
forfeited. — Kray     v.     Mutual      Reserve  26  Tex.  Civ.  App.  GDI. 
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is  again  contestable.3"  Further,  after  reinstatement  it  is  subject 
to  forfeiture  for  false  statements  made  in  procuring  its  revival.'** 
Iu  a  case  where  a  committee  upon  satisfactory  evidence  of  good 
health  may  reinstate  a  delinquent  member  under  the  by-laws  of 
the  company,  a  receipt  given  for  a  payment  and  received  after 
delinquency  conditioned  "that  said  member  is  now  and  has  been 
during  the  past  twelve  months  in  continuous  good  health,"  op- 
erates as  a  waiver  of  the  satisfactory  evidence  required  under 
the  by-laws.8"  Where  the  receipt  to  the  delinquent  member  states 
that  it  is  only  taken  on  condition  that  he  is  in  good  health  and 
he  is  not  in  fact  in  good  health  the  payment  does  not  reinstate 
the  policy.'"  The  beneficiary  is  bound  by  the  act  of  the  insured 
in  executing  a  note  containing  a  new  forfeiture  condition  to  obtain 
a  reinstatement.8*8  In  an  early  case  it  was  held  that  where  an 
application  for  reinstatement  stated  that  the  declarations  therein 
were  made  to  revive  the  policy  and  as  a  basis  of  reinstatement, 
such  declarations  were  warranties  and  whether  material  or  not, 
their  falsity  rendered  the  renewal  contract  invalid.**8 

(2)  Reinstatement  of  Policy  After  Death. — The  beneficiary  can- 
not recover,  unless  there  is  a  waiver,  where  the  insured  dies  within 
five  weeks  after  the  payment  of  the  back  premium,  the  policy  pro- 
viding for  reinstatement  upon  such  payment  but  also  stipulating 
that  the  insurer  should  not  he  liable  for  death  within  such  times 
after  reinstatement.3"'     Where  the  policy  provides  for  reinstate- 


that 


:    for 


:  or 


premiums.  If  it  la  thereafter  forfeited 
on  that  ground  on  reinstatement  It  la 
again  contestable,  and  subject  to  for- 
feiture for  false  statements  made  in 
procuring  Its  revival. — Ash  v.  Fidelity 
Mut.  Life  Ass'n,  63  S.  W.  944,  26  Tex. 
Civ.    App.   601. 

344.  The  bylaws  of  an  lnaurance 
company  authorized  the  executive  com- 
mittee, "upon  satisfactory  evidence  of 
(rood  health,"  etc.,  to  reinstate  a  de- 
linquent member.  A  receipt,  given 
for  a  payment  received  after  delin- 
quency,   was    conditioned    "that    eald 


the 


i    precedent   to    relnstate- 
I      Reserve     Fund     Life 

nan.  62  a.  W.  84,  21  Tex. 


346.  Where  an  application  for  re- 
instatement of  a  lapsed  life  policy 
stated  that  the  declarations  therein 
were  made  to  obtain  a  revival  of  the 
policy  and  as  a  basis  of  reinstatement, 
such  declarations  are  warranties,  and, 
whether  material  or  not.  their  falsity 
renders  the  renewal  contract  Invalid. 
—Ash  v.  Fidelity  Mut.  Life  Ass'n.  63  S, 
W.   944,  26   Tex.  Civ.  App.    601. 

347.  Where  a  policy  provided  that 
Insured  should  have  the  right  to  re- 
store the  same  after  forfeiture  at  any 
time  within  a  month  without  furnish- 
ing evidence  of  good  health,  on  pay- 
ment of  the  premium  In  default,  with 
6  per  cent,  interest,  such  provision 
contemplated  payment  by  "Insured" 
during  his  lifetime,  so  that  a  payment 
of  interest,  after  insured's  death, 
though  within  the  time  specified,  waa 
insufficient  to  restore  the  Insurance. — 
National  Life  Ins.  Co.  v.  Manning.  86 


;.  w.  sis 

348,     A 


policy   forfel- 


his 


ley    by   noni 
and    after 


ards 

celpt  which  contains  the  provision  that 
the  assessment  Is  only  taken  on  condi- 
tion that  the  Insured  Is  in  good  health, 
and  the  latter  Is  not  In  good  health, 
such  payment  does  not  reinstate  the 
policy. — Mutual  Reserve  Fund  Life 
Ass'n   v.   Lovenberg,   59    S.  W.   314. 


a  policy   has   lapsed   by 
meflciary    is    bound    by    the    act 


talnlng  a  new  forfeiture  c 
obtain  a  reinstatement. — W  1  c  h  1 1  a 
Southern  Life  Ins.  Co.  v.  Roberts,  186 
S.  W.   411. 

343.  Where  a  life  policy  provided 
for  reinstatement  upon  payment  of 
back  premiums,  but  that  the  Insurer 
should   not  be  liable  for  death   occur- 
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ment  at  any  time  within  a  month  after  forfeiture  without  fur- 
nishing evidence  of  good  health,  on  payment  of  the  premium  in 
default  and  interest,  such  a  provision  contemplates  payment  by 
the  insured  during  his  life  time.*"  It  was  held  that  such  a  pay- 
ment after  the  insured's  death  even  though  within  the  time  spe-  > 
cified,  was  insufficient  to  restore  the  insurance.*" 

(B)  Paid  Up  Policy  or  Value. — To  be  entitled  to  paid  up  in- 
surance the  insured  must  surrender  his  policy  within  six  months 
after  default  in  the  payment  of  premiums,  if  the  policy  so  pro- 
vides, three  premiums  having  been  paid  as  stipulated  in  such 
policy. "*  After  default  the  non-payment  of  a  past  due  premium 
note  will  prevent  a  policy  becoming  a  paid  up  term  policy  as 
provided  for  after  three  years.*61 

(0)  Insurance  for  Limited  Term  or  Amount. — A  court  should 
treat  policies,  containing  a  provision  that,  in  case  of  default,  they 
should  automatically  be  turned  into  policies  for  term  insurance, 
as  term  insurance,  where  they  were  canceled  under  a  contract 
voidable  because  of  insured's  insanity,  after  vacating  their  sur- 
render.**1 

Remedies  for  Belief  Against  Forfeiture. — The  insured  has  the 
choice  of  several  remedies  after  forfeiture  by  the  insurer.  He 
may  tender  the  premiums  when  due,  wait  until  the  policy  matures 
and  then  sue  for  the  benefits,  or,  when  notified  that  the  insurer 
has  elected  to  forfeit  the  policy  he  may  acquiesce  and  sue  for 
damages.***     He  can  also  institute  proceedings  to  have  the  issue 

ring  within  Ave  weeks  from  reinstate-  It.  and  three  years  from  Its  date  It  was 

ment.    the    benefletary    cannot    recover  to   be  Incontestable  except   for  certain 

unless  there  was  a  waiver,  where  the  causes,  among  which  was  the  nonpay- 

Insured   died   within   Ave   weeks   after  ment  of  premium  notes.    Held,  that  on 

the  payment  of  the  back  premiums. —  default   In   the  payment  of  a  premium 

American    Nat    Ins.    Co.    v.    Galllmore.  the   policy    did   not    become   a   paid    up 

168  B.  W.  IT.  term  policy  If  at  the  time  a  past  due 
premium   note  was   unpaid.      Judgment 

868—  <■)  Paid-up  Pallor  or  Tains.  (flee  47   S.   W.   546,   reversed.— Union    Cent. 

SB  Cent.  Dig.  Xnraranoe,  §§  104,  936,  Life  Ins.  Co.  v.  Wilkes.  49  S.  W.   1038, 

•»■>  92    Tex.    468. 

380.  An    Insurance    policy   provided 

that  It  should  he  void  If  default  was  307 — (C)  XnauraBos  for  Xiimltsd  Tmn 
made  In  the  payment  of  any  premium.  or  Amount.  (8h  98  Cant.  Wg.  Xa. 
but  that  if  not  less  than  three  pre-  snrsnoa,  §5  BSE,  938.) 
mlums  had  been  received  by  the  com-  BBS.  Where  policies,  containing  a 
pany  and  default  was  made  In  any  provision  that.  In  case  of  a  failure  to 
subsequent  premium,  the  company  pay  premiums,  they  should  automat- 
would  Issue  a  paid  up  policy,  provid-  Ically  be  turned  into  policies  for  term 
tug  the  original  policy  was  surrender-  Insurance,  were  canceled  under  a  con- 
ed within  six  months  from  the  default,  tract  voidable  because  of  Insured's  In- 
Held  that  where  the  Insured  did  not  sanity,  the  trial  court,  on  vacating 
surrender  hie  policy  within  sin  months  the  surrender,  should  treat  the  pol- 
after  default,  he  was  not  entitled  to  Icles  as  term  Insurance  under  such  pro- 
paid  up  Insurance. — Equitable  Life  vision. — New  Tork  Life  Ins.  Co.  v. 
Assur.  Hoc.  v.  Evans.  84  B.  W.  74,  26  Hagler.  169  S.  W.  1064. 
Tex.  Civ.  App.  588. 

381.  A  life  policy  provided  that  memsdlu  for  Bsllsf  Against  Torfdtore. 
after  three  years,  on  default  of  pay-  388.  On  the  alleged  termination  of 
ment  of  premiums,  without  surrender.  a  policy  by  Insurer,  Insured  In  general 
It  should  become  a  paid  up  term  pol-  may   tender   the   premiums   when   due, 

,  ley.  If  all  notes  given  for  premiums  wait  till  the  policy  matures  and  then 
had  been  paid  at  maturity.  Nonpay-  sue  for  the  benefits,  or  when  notified 
ment   Of  premium   notes   was  to  avoid        that    the    Insurer    has    elected    to    for- 
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as  to  whether  or  not  the  policy  has  been  in  fact  forfeited,  or  is 
still  in  force,  judicially  determined."* 

ESTOPPEL,  WAIVER,   OR  AGREEMENTS  AF- 
FECTING RIGHT  TO  AVOID  OR 
FORFEIT  POLICY 

Application  of  Doctrines  of  Estoppel  and  Waiver,— In  general, 
whether  the  insurer  waives  forfeitures  for  non-payment  of  pre- 
miums does  not  depend  on  anything  the  insured  does  or  on  whether 
he  has  been  misled,  a  waiver  being  necessarily  based  on  a  new 
agreement  or  estoppel."*  Further,  where  a  forfeiture  is  onee 
waived  because  of  the  course  of  dealings  between  the  parties,  it 
cannot  later  be  interposed  to  defeat  recovery.1" 

What  Conditions  May  Be  Waived. — A  forfeiture  for  non-pay- 
ment of  premium  or  of  a  premium  note  may  be  waived  by  the  in- 
surer.***  A  stipulation  for  forfeiture  in  the  policy  itself  on  non- 
payment of  premiums  may  be  waived  by  the  insurer  as  being  for 
its  benefit  alone."*  A  clause  exempting  the  insurer  from  liability 
until  the  actual  payment  of  the  premium  may  also  be  waived.*** 

Estoppel  of  Insurer. — An  insurer  is  estopped  to  assert  forfeiture 
for  non-payment  of  an  assessment  of  which  the  insured  had  no 
notice  where  the  agent  had  stated  the  annual  cost  would  be  so 
much,  the  insured  had  paid  it  and  the  insurer  had  issued  the 
policy  without  informing  him  to  the  contrary."*" 

felt   the  policy  may  acquiesce  ana   bus  979 — What  Condition*  May  Be  Waived. 

for  damages,  or  he  may  Institute  pro-  (Bee  88  Cut.  Ms*.  Inisruot,  f  »«i.) 
ceedlngs    to    have    the    Issue    as    to 

whether  or  not  the  policy  has  been  in  386.  A  clause  tn  a  policy  of  lire  In- 
tact forfeited,  or  Is  still  In  force,  Ju-  suranee  exempting  the  Insurer  from 
dlclally  determined. — Royal  Fraternal  liability  until  actual  payment  of  pre- 
Union  v.  Lundy,  US  S.  W.  1SE.  See  mlum  may  be  waived.-— Metropolitan 
28  Cent.  Dig-.  Insurance,   I  1927.  Life    Ins.   Co.    v.   Glbbe,    78    8.  W.    SBS. 

84   Tex.   ClV.  App.    181. 

■pTOFFlt,     WAXnm,     OB    AOIXI.  387.     A   stipulation    In   an    Insurance 

MB II 'IS   ATFlWMg  1IQ1T  TO  policy    for    forfeiture    on    nonpayment 

aVOro  01  TOmn  polioT.  of  premiums  before  a  stipulated  date 

(in   »    OXO.   868.)  Is   for   the   benefit    of    the   Insurer   and 

{  may  be  waived  by  him. — Equitable  Life 

371 — Application       of       Dootrlnas       of  Aasur.  Society  of  United  States  v.  El- 

■stoppel  and  Waiver.     (See  28  Cent.  Us.  147  B.  W.  1152.  affirming  Judgment 

Dig.   Insurance,  §§   840-848.)  137  S.  W.  1S4. 

38*.  Whether  an  insurance  com-  BBS.  A  forfeiture  of  a  policy  for 
pany  waives  forfeiture  for  nonpayment  nonpayment  of  premium  or  of  a  pre- 
of  premium  does  not  depend  on  any-  mlum  note  may  be  waived  by  the  la- 
thing the  Insured  does  or  on  whether  surer. — Security  Life  ft  Annuity  Co. 
he  has  been  misled;  a  waiver  being-  of  America  v.  Underwood,  ISO  3.  W. 
necessarily  baaed  on  a  new  agreement  SBS. 

or     estoppel. — Equitable     Life     Asaur.  888a,    If  an  insurance  agent   states 

Soc.  of  United  States  v.  Ellis.  147  S.  W.  that  the  Insurance  will   cost  a  stated 

UBS.  affirming  judgment  1ST  S.  W.  184.  sum   per   year,   and   applicant   relying 

See  28  Cent.  Dig-.  Insurance,  II  943-B46.  thereon,    nays    such    amount    and    the 

388.  Where  a  forfeiture  of  an  in-  company  Issues  the  policy  without  In- 
surance policy  Is  once  waived  because  forming  him  that  tbe  sum  Is  not  a  full 
of  tbe  course  of  dealings  between  the  year's  premium,  the  company  Is  estop- 
parties,  It  cannot  later  be  interposed  to  ped  to  assert  forfeiture  for  nonpay- 
defeat  recovery. — Mutual  Life  Ins.  Co.  ment  of  an  assessment  of  which  ln- 
of  New  Vorh  v.  Davie.  164  S.  W.  1184.  sured  had  no  notice.— Illinois  Bankers* 
See  28  Cent.  Dig.  Insurance,  99  843-B46.  Life  Aii'n  v.  Dodson.  189  S.  W.  BBS. 
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Powers  of  Officers  or  Agents  Respecting  Waiver— (A)  In  Gen- 
eral.— A  soliciting  agent  is  held  to  be  without  authority  to  waive 
any  of  the  conditions  of  a  policy.**0  However,  an  agent  of  insurer 
in  charge  of  its  loan  and  extension  department  in  New  York  was 
held  to  have  general  authority  to  waive  a  forfeiture  for  non-pay- 
ment of  premiums.""  Article  4968  of  the  Revised  Civil  Statutes 
of  1914  expressly  denies  to  any  soliciting  agent  the  power  to  waive, 
change  or  alter  any  of  the  terms  or  conditions  of  the  application 
or  policy. 

(B)  Effect  of  Provisions  of  Policy. — Where  the  superintendent 
of  the  loan  department  of  the  insurer  offered  a  loan  on  a  policy 
after  lapse,  his  offer  was  held  to  be  the  act  of  the  insurer  and 
constituted  a  waiver  of  such  forfeiture  even  though  the  policy 
provided  it  could  be  waived  only  by  specified  officers."*  In  a  case 
where  the  local  agent,  with  the  permission  of  the  general  agent, 
had  for  years  past  accepted  notes  for  premiums  from  the  insured 
which  were  collected  by  the  general  agent  and  at  the  death  of  the 
insured  the  notes  on  a  certain  policy  were  practically  unpaid,  it 
was  held  that  the  local  agent  was  authorized  to  waive  the  pro- 
vision of  the  policy  that  the  premium  should  be  first  paid  in  cash,*"1 
although  such  agent  was  expressly  denied  the  power  to  alter  or 
discharge  the  contract  in  the  policy.  Even  though  a  policy  ex- 
pressly provided  that  it  should  not  become  operative  until  it  was 
delivered  to  the  insured  in  good  health  and  that  no  agent  had  any 
authority  to  alter  the  contract,  it  was  held  that  an  agent,  not  a 
mere  clerk,  but  vested  with  a  discretion  to  withhold  delivery  of 
a  policy  if  he  finds  the  insured  not  in  good  health,  and  having  au- 

37B — Powers  of  Oflom  or  Areata  So-  at  the  death  of  insured  the  notes  were 

■paotlng-  Waiver.    (In  38  Cent.  Ittff.  practically  unpaid.     The  general  fluent 

Insurance,  f!  948-B81,  9M-S6B.)  of   defendant   for   several   years  prior 

to  the  date  of  the  policy  In   question 

3SB.     An  agent  of  insurance  company  had   permitted   local  agentn    to   receive 

In   charge   of   Its   loan   and   extension  notes  for  premiums,  and  assured  had 

department  at  Its  headquarters  in  New  previously    taken    out    like    policies    In 

York    held    to    have    general    authority  defendant   company   through    the   same 

to  waive  a  forfeiture  for  non-payment  local  agent,  and  had  given  notes,  which 

of    premiums. — Equitable    Life   Assur.  were  collected   by   the   general   agent. 

Society  of  United  State*  v.  Ellis,   1G2  Held,  that  the  local  agent  was  author- 

S.  W.  625,  105  Tex.  BIS.  Ized   to   waive  the  provision   that   the 

360.  A  soliciting  agent  held  without  premium  should  be  first  paid  In  cash.— 
authority  to  waive  any  of  the  condl-  Provident  Sav.  Life  Assur.  Son.  of 
tlona  of  an  insurance  policy. — Kansas  New  York  v.  Oliver,  EI  S.  W.  584.  21 
City   Life  Ins.   Co.   v.   Blackstone,   14!  Tex.  Civ.  App.  8. 

S.  W.  702.  368.     Provision  In  application  for  life 

policy  that  no  statement  made  by  or 

376 — (A)  Effect  of  Provisions  Of  PoUoy.  to    the    person    soliciting    the    appllca- 

(•*•  SS  Cent  Sir.  Insurance,  If  BBS-  tlon.   or  to  any  other  person,  shall   be 

8M.)  binding    on    the   company,    unless    the 

same   be  reduced   to  writing,   and   ap- 

361.  A  policy  of  life  insurance  pro-  proved  by  the  officers  of  the  company 
vlded  that  It  should  nit  go  Into  effect  at  Its  home  office,  has  no  bearing  on 
until  the  first  premium  had  been  act-  the  question  of  waiver  of  forfeiture 
ually  paid  during  the  lifetime  and  good  from  engagement  in  prohibited  occu- 
bealth  of  the  assured,  and  that  agents  patlon  by  receipt  of  premium  by  gen- 
could  not  alter  or  discharge  the  con-  era!  agent  with  knowledge  of  such 
tract,  or  receive  for  premiums  any-  change  In  employment. — Northwestern 
thing  except  cash.  The  local  agent  Mut.  Life  Ins.  Co.  v.  Freeman,  47  8. 
accepted   notes  for  the  premium,   and  W.  1025,  19  Tex.  Civ.  App.  683, 
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thority  to  collect  the  premium,  who  delivered  the  poliey  and  col- 
lected the  premium  knowing  at  the  time  that  the  insured  was  not 
in  good  health,  bound  the  insurer  by  his  acts  and  the  contract  of 
insurance  was  completed.38*  A  provision  in  the  application  that 
no  statement  made  by  or  to  the  soliciting  agent  or  to  any  other 
person  shall  be  binding  on  the  company  unless  it  be  reduced  to 
writing  and  approved  by  the  insurer  has  no  bearing  on  the  ques- 
tion, of  waiver  of  forfeiture  from  engagement  in  a  prohibited  oc- 
cupation by  receipt  of  premium  by  general  agent  with  knowl- 
edge of  such  change  in  employment.181 

Knowledge  or  Notice  of  Facts  in  General — The  rule  is  that  where 
the  insurer  issues  a  policy  knowing  that  answers  in  the  application 
on  which  it  is  issued  are  false,  it  is  estopped  to  claim  that  the 
policy  is  void  because  of  sueh  falsity."*  The  insurer  is  charged 
with  notice  of  a  former  written  application  and  examination  of 
■  insured,  forwarded  to  its  general  agent,  and  not  accepted.*** 

Knowledge  of  or  Notice  to  Officers  or  Agents. — It  was  held  in 
an  early  case  that  a  provision  that  the  agent's  knowledge  of  the 
falsity  of  the  representations  made  by  the  insured  shall  not  estop 
the  insurer  from  claiming  a  forfeiture  for  breach  of  warranty  is 
binding  on  the  insured.8™  The  insurer  is  not  charged  with  notice 
of  an  examination  made  by  its  local  examiner  for  another  com- 
pany so  as  to  estop  it  setting  top  such  examination  in  proof  of 
the   falsity  of  the  insured's   statement   made   before   another   ex- 


363.  Offer  of  loan  on  policy  after 
lapse,  by  the  superintendent  of  the  de- 
partment of  the  company  at  Its  home 
office,  held  to  be  the  act  of  the  com- 
pany and  to  constitute  a  waiver  not- 
withstanding: provision  that  policy 
could  be  varied  only  by  specified  offi- 
cers.—Equitable  Life  Assur.  Society 
of  United  States  v.  Ellis,  147  S.  W. 
1162,  affirming  judgment  1ST  S.  W.  184. 

8«4.  A  life  policy  provided  that  It 
should  not  become  operative  "until  the 
first  payment  Is  made  hereon  and  the 
policy  la  actually  delivered  to  the  In- 
sured herein  named  while  In  good 
health."  Another  clause  provided  that 
"It  Is  mutually  agreed  that  agents  or 
collectors  have  no  authority  to  alter 
'    dlactia 


■otto,  of  Tacts  in 
QenanO.  (Be*  OB  Cent.  Dig.  Insur- 
ance, |j  840,  SM,  M7,  976-987.) 

336.  — A  company  Is  charged  with 
notice  of  a  former  written  application 
and  examination  of  insured,  forwarded 
to  its  general  agent,  and  not  accepted. 
— Mutual  Life  Ins.  Co.  of  New  Tork  v, 
Nichols,  24  S.  W.  BIO:  affirmed  in  26 
S.  W.   198. 

336.  Where  a  life  insurance  com- 
pany issues  a  policy  knowing  that 
answers  In  the  application  on  which  It 
Is  Issued  are  false,  It  Is  estopped  to 
claim  that  the  policy  Is  void  because 
of  such  falsity. — Mutual  Reserve  Fund 


.,  29  S.  W.  190. 


o  this 


f  for- 


feiture thereof."  Held,  that  if  an 
agent,  not  a  mere  clerk,  but  vested 
with  a  discretion  lo  withhold  delivery 
of  a  policy  if  he  finds  the  Insured  not 
In  good  health,  and  having  authority 
to  collect  the  premium,  delivers  the 
policy  and  collects  the  premium  know- 
ing at  the  time  that  the  Insured  Is  not 
In  good  health,  the  Insurance  company 
Is  bound  by  his  acts,  and  the  contract 
of  Insurance  1b  completed. — Northwest- 
ern Life  Aea'n  v.  Plndley,  68  8.  W. 
896. 


7.) 

337.  In  an  application  for  life  In- 
surance, the  Insured  was  asked  by  the 
medical  examiner  if  she  had  had  any 
other  serious  Illness.  She.  after  hav- 
ing told  him  about  an  attack  of  "la- 
grippe"  she  had  had,  and  of  which  he 
was  cognisant,  waa  advised  by  him 
to  answer  "No"  which  she  did.  The 
policy  provided  that  the  answers  to 
the  medical  examination  should  be 
warranties,  and  that  no  agent  had 
power    to    modify    the    policy.      Held, 
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aminer  in  another  place.3*8  The  knowledge  of  a  banker,  having 
only  claims  for  premiums  on  a  policy  for  collection  and  for  a  re- 
newal contract  to  obtain  the  signature  of  the  insured,  of  the  falsity 
of  statements  made  by  the  insured  in  the  contract,  not  acquired 
while  acting  in  the  business  of  the  insurer,  could  not  be  imputed 
to  such  insurer."0  In  a  case  where  an  applicant  was  advised  by 
the  examiner  to  answer  "no"  to  a  certain  question  as  to  whether 
she  had  had  any  serious  illness,  after  being  told  by  her  that  she 
had  had  la  grippe,  the  policy  providing  that  the  answers  should 
be  warranties  and  no  agent  had  power  to  modify  the  policy,  it 
was  held  that  the  insurer  was  estopped  to  assert  the  falsity  of 
insured's  answer.*"  The  knowledge  of  an  agent  of  an  insurer, 
who  has  authority  to  deliver  a  policy  and  collect  the  premium 
that  at  the  time  of  the  delivery  by  him  of  the  policy,  insured  was 
not  in  good  health,  is-  knowledge  of  the  insurer.*'*  "Where  the 
agent  knew  the  insured  was  not  in  good  health  and  that  the  an- 
swers in  the  application  were  materially  false,  the  application  pro- 
viding that  false  answers  would  vitiate  the  contract,  and  continued 
to  collect  the  premiums,  his  knowledge  was  notice  to  the  company 
and  it  was  liable.*71  And  it  was  immaterial  that  the  insured  knew 
the  statements  in  the  application  were  false  and  he  made  them 
to  deceive  the  company  and  obtain  the  policy.*"  "Where  the  ap- 
plicant, who  is  the  regular  physician  of  the  association  is  taken 
by  the  agent  to  another  physician  who  signed  the  medical  exam- 
ination certificate  prepared  by  the  applicant  without  making  an 

that  the  company  was  estopped  to  as-  371.     Where  an  application  for  a  pol - 

sert   the   falsity   of   Insured's   answer.  Icy  of  life  Insurance  was  made  a  part 

— Mutual   Life  Ins.   Co.   of  New   York  of  the  contract,  and  provided  that  false 

V.  Blodgett.  tl  S.  W.   288.  answers  would  vitiate  the  contract,  and 

388.  A  company  Is  not  charged  with  the  answers  In  regard  to  health  of  the 
notice  of  an  examination  made  by  Its  Insured  were  materially  false,  but  the 
local  medical  examiner  for  another  agent  writing  the  Insurance,  who  was 
company,  so  as  to  estop  It  to  set  up  required  to  assure  himself  as  to  In- 
Bald  examination  In  proof  of  the  fale-  sured's  health,  knew  the  facts,  and 
Ity  of  Insured's  statement  made  before  knew  the  true  condition  of  plaintiffs 
another  examiner.  In  another  place. —  health,  and  continued  to  collect  the  pre- 
Mutual  Life  Ins.  Co.  v.  Nichols.  14  mlums.  the  knowledge  of  the  agent  was 
R  W.  810.  notice  to  the  company,  and  it  was  11a- 

369.     Knowledge  of  an  agent  of  a  life  ble   on    the   policy. — Sun    Life    Ins.    Co. 

insurance  company,  who  had  authority  v.  Phillips.  TO  8.  W.  60S. 

to  deliver  a  policy  and  collect  the  pre-  _» -      1t  „„  . ,__.  .„„,  ,.      ,_ 

mium,  that,  at  the  time  of  the  delivery  "XT fcJ„wJr„ ,,!?£™*.  ™l  .  *   i„ 

u     i_i_     #  •¥.     „s,i.,.    i__..,....i  „..*.,  nn*  surea  knew  the  statements  were  false. 

company.— Security  Mut.  Life  In«    ~         ana   oWa,n    thp    toll".— -<un    Life    Toa 


:ompany.— security    mut.   j,nt    in*    <ja.  Phi  lit™    TnHw    en?  "     ""' 

i.  Calvert,  100  S.  W.  1033.  judgment  re-      COi  v*  ""'"P".  ™  s-  w-  6°3- 


versed.      IDE   S.  W.    380.      See   28   Cent.  -    373.     Where   the   organize 

Dig.    Insurance.    II     988-974.  association   takes  an  applicant,   who  Is 

370.    Where   a   banker,   only   having  a  regular  physician  of  the  association. 

claims   for    premiums    on   a   life  policy  to     another     physician,     who    signs    a 

for  collection,  and  a  renewal  contract  medical     examination    certificate    pre- 

to  obtain  the  signature  of  the  Insured,  pared    by    the    applicant   without   mak- 

hls  knowledge  of   the   falsity  of  state-  ing    an    examination,    facts    known    by 

ments  made  by  assured  In  the  contract,  such  physician  regarding  the  risk  will 

not  acquired  while  acting  In  the  busl-  not  estop  the  association  from  relying 

ness    of    the    company,    could    not    be  on  the  false  warranties  of  the  insured 

Imputed   to   the   Insurance  company. —  as  a  defense  to  an  action  on  the  cer- 

Ash    v.    Fidelity    Mut.    Life    Ass'n,    S3  tiilcate.— National  Fraternity  v. 

8.  W.  944,  St  Tex.  Civ.  App.  601.  ""   "    "'    '"* 
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examination,  the  facta  known  by  such  physician  in  regard  to  the 
risk  will  not  estop  the  insurer  from  relying  on  the  fake  warranties 
as  a  defense.1"  However,  the  knowledge  of  the  agent  as  to  the 
falsity  of  the  warranties  will  estop  the  association  on  that  ground."* 
Where  in  such  case  the  applicant  stated  there  was  nothing  in  his 
physical  condition  tending  to  shorten  his  life,  except  as  set  out, 
when  the  contrary  was  true,  the  association  would  not  be  estopped 
from  relying  thereon  as  a  defense  by  the  fact  that  the  applicant 
called  the  agent's  attention  to  his  physical  condition.3'5 
■  Insertion  of  False  Answers  in  Application  By*  Agent  or  Under 
His  Direction.— After  the  agent's  fraud  has  been  discovered  by  the 
insured  it  will  not  be  imputed  to  the  insurer  but  the  latter  will  be 
entitled  to  plead  such  fraud  and  the  insured's  concealment  thereof 
as  a  defense.*"  It  has  been  further  held  that  the  application  and 
policy  as  constituting  the  contract  may  be  so  far  severed  where 
the  application  has  been  altered  by  the  insurer  or  through  its 
negligence  that  the  insurer  may  be  concluded  from  any  defense 
reserved  to  it  therein  without  affecting  the  policy,  or  the  part  of 
the  transaction  which  is  to  the  interest  of  the  beneficiary.*™ 

Form  and  Requisites  of  Express  Waiver — (A)  Waiver  in  Writ- 
ing.— A  letter  from  the  insurer  to  the  insured  stating  that  a  note 
would  be  accepted  as  settlement  of  premium  does  not  alter  the 
legal  effect  of  provisions  in  such  note  and  policy  that  the  policy 
would  cease  on  non-payment  of  note  at  maturity.1"     And  in  the 


.  Where  the  organizer  of  a  life 
[ation  takes  an  applicant  to  a 
rlan  for  examination,  who  Is  not 
igular  examining  physician  of  the 
latltm.  hie  knowledge  of  the  falal- 
:y  of  warranties  in  the  application  of 
lured,  which  comes  to  him  through 
ch  examination,  will  estop  the  as- 
joclatlon  from  resisting  payment  of 
certificate  on  the  ground  of  such 
false  warranties. — National  Fraternity 
80  S.  W.  670. 
Where  an  applicant  for  a  life 
'  s  falsely  states  that  there  is 
nothing  In  his  physical  condition  tend- 
ing to  shorten  his  life  which  Is  not  set 
out  in  his  application,  when  his  should- 
er was  In  a  serious  condition  as  a  re- 
sult of  a  shot  wound  and  an  operation, 
which  was  not  disclosed,  the  associa- 
tion is  not  estopped  from  relying  there- 
on as  a  defense  to  the  policy  by  the 
fact  that  the  applicant  called  the 
agent's  attention  to  the  arm,  and  show- 
ed his  use  thereof. — National  Fratern- 
ity v.  Karnes,  80  S.  W.  67«. 

376.  A  provision  that  the  agent's 
knowledge  of  the  falsity  of  representa- 
tions made  by  the  insured  shall  not 
estop  the  Insurer  from  claiming  a  for- 
feiture for  breach  of  warranty  Is 
binding  on  the  Insured.-— Hutchison  v. 
Hartford  Life  &  Annuity  Ins.  Co..  SB 
8.  W.  m. 


_.  _.  .  __  raise  Answers  ta 
Application  by  Agent  or  Tinder  His 
Direction.  (Be.  aa  Cent.  Dig-.  Insur- 
anoe,  i§  8*e-l01S.) 

S77.  Where  an  insurance  company 
was  induced  to  issue  certain  policies  by 
the  fraudulent  statements  of  Its  agent 
In  the  application,  such  fraud,  after 
having-  been  discovered  by  Insured, 
would  not  be  imputed  to  the  insurance 
company,  but  the  latter  would  be  en- 
titled to  plead  such  fraud,  and  Insur- 
eds concealment  thereof,  In  defense  of 
its  liability  on  the  policy.— Curry  v. 
Stone,  02  S.  W.  26a.  See  IS  Cent.  Dig-. 
Insurance,  It  9M.  1000,  1011. 

37B.  A  contract  of  life  Insurance, 
consisting  of  an  application  and  policy, 
may  be  so  far  severed  that  where  the 
application  has  beoi  altered  either 
by  the  company  or  through  Its  negli- 
gence, it  may  be  concluded  from  any 
defense  reserved  to  it  therein  without 
affecting  the  policy,  nr  the  part  of 
the  transaction  which  Is  to  the  Inter- 
est of  the  bo n efl clary. — Kansas  Mut 
Life  Ins.  Co.  v.  Coalson,  64  a  W.  SSS, 
21   Tex.   Civ.  App.   S4. 


it  alter  the 


svs — rorm  ana  Bsqnianee  of  Ixpnu 
Waiver.  (A)  Waiver  la  Writing".  (Bee 
OS  Cent.  Dig-,  mraiasoa,  f  1010.) 
STB.    A  letter  of  insurer  to  Insured 
that  a  note  would  be  accepted  "as  set- 
tlement of  premium"  did  r   ' 
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same  case  it  was  held  that  a  formal  notice  that  if  a  policy  were 
in  force  on  the  annual  premium  date  a  certain  premium  would  be 
payable,  with  a  statement  on  the  back  that  it  was  not  a  waiver 
of  default,  sent  out  by  a  subordinate  employee,  did  not  waive  the 
right  to  forfeit  the  policy  on  non-payment  of  the  note.180 

(B)  Construction  and  Operation  of  Express  Waiver. — A  waiver 
by  the  insurer  of  a  ground  of  forfeiture  is  not  a  waiver  of  another 
ground  of  which'it  has  no  knowledge."1 

Implied  Waiver  in  General. — A  suit  on  a  premium  note  waives 
a  provision  in  the  policy  that  it  shall  be  void  for  non-payment  of 
such  note.*88  The  general  rule  is  that  waiver  of  a  forfeiture  for 
non-payment  of  premiums  may  result  from  any  unequivocal  acts 
by  the  insurer,  after  knowledge  of  the  forfeiture,  without  any 
action  by  the  insured.888  By  a  denial  of  liability  the  insurer  waives 
its  right  to  demand  of  payment  and  is  estopped  from  contending 
because  of  the  beneficiary's  failure  to  demand  payment  as  required 
a  judgment  against  it  was  erroneous  in  including  the  statutory  pen- 
alty and  attorney's  fees."2  Forfeiture  for  non-payment  of  pre- 
miums is  waived  without  any  agreement  to  that  effect  by  nego- 
tiations with  the  insured  after  knowledge  of  such  forfeiture,8"0  as 
by  offer  of  a  loan  on  the  policy  to  pay  the  premium.8"1  Such  an 
offer  of  a  loan  was  held  not  conditional  on  the  insured  furnishing 

legal  effect  of  provisions  In  rote  slid 
policy  that  on  nonpayment  of  note  at 
maturity,  the  policy  would  cease. — 
Wichita  Southern  Life  Ins.  Co.  v.  Ro- 
berts. 188  S.  W.  411. 

380.  Formal  notice  that  If  a  policy 
were  In  force  on  annual  premium  date, 
a  certain  premium  would  be  payable, 
with  statement  on  the  back  that  It 
was  not  a  waiver  of  default,  sent  out 
by  a  subordinate  employee,  did  not 
waive  right  to  forfeit  policy  on  non- 
payment of  note. — Id. 

187— <B)    Cotntinotlon    ■ 


SIS'.   DmiUM,   §   109C) 

aei.  A  waiver  by  an  insurance  com- 
pany of  a  ground  of  forfeiture  Is  not 
a  waiver  of  another  ground  of  which 
It  baa  no  knowledge. — Kansas  City 
Life  Ins.  Co.  v.  Blackstone,  143  8.  W. 
702.  See  28  Cent.  Dig.  Insurance,  I 
1026. 

388 — Implied  Waiver  In  General.  (See 
OS  Cent.  Dig.  Inrara.no*,  If  1«0>  1M7, 
1030,  103B,  1040,  1067.) 

ana.  Where  an  Insurance  company, 
upon  a  beneficiary's  offer  to  furnish 
proofs  of  death  of  an  Insured,  denied 
Its  liability  on  the  policy.  It  thereby 
waived  Its  right  to  demand  of  payment, 
and  was  estopped  from  contending 
that,  because  of  the  beneficiary's  fail- 
ure to  demand  payment  as  required,  a 


Judgment  against  It 
in  Including  the  statutory  penalty  and 
attorney's  fees. — Aetna  Life  Ins.  Co.  v. 
Wlmberly,  108  S.  W.  778,  Judgment  re- 
versed 112  S.  W.  10S8,  102  Tex.  48.  See 
2R  Cent  Dig.  Insurance.  II  1028-1030. 
1036.  1040.  1067. 

388.  A  provision  that  a  life  policy 
shall  be  void  on  failure  .to  pay  a  pre- 
mium note  Is  waived  by  suing  on  such 
a  note. — National  Life  Ins.  Co.  of 
United  States  of  America  v.  Reppond, 
81  8.  W.  1018. 

389.  Waiver  of  a  forfeiture  of  a  life 
policy  for  nonpayment  of  premiums 
may  result  from  any  unequivocal  act* 
by  the  Insurer,  after  knowledge  of  the 
forfeiture,  without  action  by  Insured. 
— Equitable  Life  Assur.  Society  of 
United  States  v.  Bills.  152  S.  W.  816. 
106   Tex.    626, 

380.  The  forfeiture  of  an  Insurance 
policy  for  nonpayment  of  a  premium 
Is  waived  without  any  agreement  to 
that  effect  by  negotiations  or  trans- 
actions with  the  insured  after  knowl- 
edge of  the  forfeiture. — Equitable  Life 
Assur.  Society  of  United  States  v.  Ellis, 
147  S.  W.  1162,  affirming  Judgment  187 
H.  W.  184.  See  28  Cent.  Dig.  Insurance. 
II  1086,  1087,  1036. 

381.  Offer  of  loan  on  policy  for  pur- 
pose of  paying  premium,  made  after 
policy  had  lapsed,  held  not  conditional 
on  Insured  furnishing  certificate  of 
good  health  so  as  to  negative  recog- 
nition of  the  continued  validity  of  the 
policy. — Id. 
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a  certificate  of  good  health  so  as  to  negative  recognition  of  the 
continued  validity  6f  the  policy.8"  Where  such  offer  of  a  loan 
was  made  by  the  superintendent  of  a  department  of  the  company 
through  the  cashier  of  the  local  agency  it  was  considered  as  made 
direct  to  insured,*"  and  was  operative  for  a  reasonable  time  dur- 
ing which  the  insured  might  adjust  the  premium.*" 

Failure  to  Assert  Forfeiture  or  to  Cancel  or  Rescind  Policy — , 
Statutory  Regulations. — The  statute  provides  that  in  all  suits  on 
policies  no  defense  based  on  misrepresentations  in  the  application 
or  in  securing  the  policy  shall  be  valid  unless  it  is  shown  that 
within  a  reasonable  time  after  discovering  such  misrepresentations, 
which  must  be  material,  the  insurer  gave  notice  to  the  insured 
or  beneficiary  that  it  refused  to  be  bound  by  such  policy,  ninety 
days  being  considered  a  reasonable  time.  (Art.  4948,  Rev.  Stat. 
1914.) 

Oase  Law.— Under  the  statute  (Art.  4849,  Rev.  St.,  1914)  an  in- 
surer who  does  not  give  such  notice  of  refusal  to  be  bound  under 
the  policy  issued  for  alleged  misrepresentations  in  the  application 
within  the  ninety  days  stated  is  barred  from  asserting  such  mis- 
representations as  a  defense.*97  ***  ***  *SI1  In  an  early  case  it  was 
held  that  where  the  insurer  was  informed  about  six  months  before 
the  insured's  death  that  she  was  in  bad  health  when  insured  and 
did  not  then  cancel  the  policy,  it  waB  estopped  from  afterwards 
denying  liability.*88  The  Supreme  Court  has  held  that  a  waiver  of 
a  forfeiture  does  not  result  from  silence  of  the  insurer.*" 


pany  of  a  forfeiture  for  nonpayment 
of  premium!  by  an  offer  of  a  loan  Is 
operative  for  a  reasonable  time  there- 
after during  which  Insured  may  adjust 
the   premium.— Id. 

393.  In  determining  whether  com- 
pany waived  forfeiture,  offer  of  loan 
with  which  to  pay  premiums  after  a 
lapse,  made  by  a  superintendent  of  a 
department  of  the  company  and  trans- 
mitted to  the  Insured  by  the  cashier  of 
a  local  agency,  held  to  be  considered 
as  If  made  direct  to  Insured  by  the 
superintendent. — Id. 


i  Assert  Porfsifrnra  or 
so  Cancel  or  MtolM  Policy.  (Mm  88 
Cant.  Dig-.  Xnsnranoe,   H  1037,  1038.) 

3M.  A  waiver  of  the  forfeiture  of 
a  life  policy  held  not  to  result  from 
silence  of  Insurer.— Equitable  Life  As- 
surance Soc  of  United  States  v.   Ellis. 

IS.W.   184.  Judgment  affirmed   H7 


.   W.    1162.      See    28   ( 


.   Dig. 


I,    U    1037.    1038. 

BOB.  An  Insurance  company  having 
failed  to  give  nolice  of  Ite  election  not 
to  be  bound  within  a  reasonable  time 
after  discovering  misrepresentations 
held  absolutely  barred  from  the  de- 
fense of  misrepresentations  under  the 
express    provisions    of    Rev.    St.    1896, 


Art.  3098bb.  added  by  Acts  28th  Leg. 
ch.  S  9. —National  Life  Asa'n  v.  Hay  el- 
stein.  156  8.  W.  3E3.  See  28  Cent.  Dig. 
Insurance.   }  1037. 

896.  Where  a  life  insurance  com- 
pany was  Informed  about  June,  before 
Insured's  death  In  January.  1911,  that 
she  was  In  bad  health  when  Insured, 
and  did  not  then  cancel  the  policy.  It 
was  estopped  from  afterwards  denying 
liability.— American  Nat.  In  8.  Co.  v. 
F-awcett,  182  S.  W.  10.  See  28  Cent. 
Dig.  Insurance,   1    1037. 

397.  An  Insurer  which  did  not  with- 
in the  90  days  allowed  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  Art.  4(48, 
give  notice  that  It  would  not  be  bound 
by  the  contract,  thereby  lost  any  right 
to  defend  on  the  ground  of  misrepre- 
sentations In  application  for,  or  in  ob- 
taining, the  policy. — American  Nat. 
Ins.  Co.  v.  Burnslde,  175  S.  W.  189. 

898.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914.  Art  4B48,  Insurer  not 
giving  prescribed  notice  Of  refusal  to 
be  bound  by  the  contract  held  barred 
from  defending  action  on  policy  be- 
cause of  alleged  misrepresentation. — 
American  Nat.  Life  Ins.  Co.  v.  Rowell, 
ITS  S.  W.  170. 

399.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914.  Art.  494S.  held,  that  the 
defense    that    the    Insured    made    mis- 
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Demand,  Acceptance  or  Retention  of  Premiums  or  Assessments — 
(A)  In  General. — A  demand  for  payment  of  an  overdue  premium 
is  not  a  waiver  of  forfeiture  for  non-payment  at  maturity  where 
policy  provided  that*  the  full  premium  should  be  considered  as 
earned.*10 

(B)  Notes. — A  general  custom  of  the  insurer  not  to  treat  policies 
as  forfeited  by  non-payment  of  premium  notes  at  maturity,  upon 
which  the  insured  relied,  will  not  prevail  over  the  written  terms  of 
a  contract  between  the  parties."1  Neither  is  the  acceptance  after 
maturity  of  payment  of  a  premium  note,  which  was  given  when 
the  premium  was  due  for  the  purpose  of  extending  payment  of 
the  same,  and  which  provided  for  a  forfeiture  of  the  policy  if  not 
paid  at  maturity,  a  waiver  of  the  right  to  assert  forfeiture.41'  It 
is  held  though  that  the  insurer  by  accepting  part  cash  and  part 
the  assured 's  note  for  the  balance  of  the  premium  after  the  ma- 
turity thereof,  waived  any  forfeiture  of  the  policy  for  non-payment 
at  maturity.*14  Where  a  premium  note  provides  though  that  if  it 
is  unpaid  at  maturity  the  policy  should  cease  and  the  whole  amount 
of  the  note  should  be  considered  earned,  without  restoration  of 
the  policy,  the  acceptance  by  the  insurer  of  a  part  payment  on  the 
note  after  default  was  insufficient  to  establish  a  waiver  of  the  for- 
feiture of  the  policy.*05     And  the  fact  that  the  premium  notes  are 


representation ■  In  his  application  came 
too  late  when  raised  more  than  90 
days  after  discovery  thereof. — Guar- 
antee Life  Ins.  Co.  v.  Evert,  ITS  S.  W. 


of   Premiums  oi 

SB  Cent.  SI*.  Lwuwo*,  ff  1041-1 066, 

1068-1 070.) 

400.  An  agent  of  the  company  who 
knew  the  assured  received  premiums 
from  him  for  several  years,  and  de- 
livered the  company's  receipts,  renew- 
ing the  policy  for  another  year,  and 
reciting  that  it  was  not  Intended  to 
waive  any  forfeiture  for  Intemperance, 
etc..  there  was  no  evidence  that  as- 
sured'H  Intemperance  was  unknown  to 
tho  company,  or  was  or  could  have  been 
concealed  from  It.  Held  proper  to 
charge  that.  If  the  company  accepted 
premiums  with  knowledge  of  hla  hab- 
its, the  forfeiture  was  waived. — Aetna 
Life  Ins.  Co.  v.  Banna,  17  9.  w.   36. 

401.  On  facts  stated,  held,  that  let- 
ters of  an  Insurer  amounted  to  a  waiv- 
er of  forfeiture  of  a  policy  for  non- 
payment of  premiums,  but  that  Its 
ietter  written  after  a  premium  was  due, 
but  before  the  right  to  forfeiture  ac- 
crued thereon,  was  not  a  waiver  of  a 
forfeiture  of  nonpayment  of  such  pre- 
mium.— Security  Life  &  Annuity  Co.  of 
America  v.  Underwood.  ISO  S.  W.  293. 
See  2S  Cent.  Dig.  Insurance.  II  1041. 
10ES. 

25— In». 


400.  Where,  after  the  expiration  of 
the  days  of  grace  within  which  a  pre- 
mium on  a  life  policy  could  be  paid. 
the  insurer  offered  to  make  a  loan  with 
emlums   without  reln- 


;    the    forfeltui 


Ived. 


— Equitable  Life  Assur.  Society  of 
United  States  v.  Ellis.  1G2  8.  W.  126, 
106   Tex.   G2B. 

403,  Forfeiture  of  life  policy  for 
failure  to  seasonably  pay  a  premium 
and  provisions  for  manner  of  rein- 
statement are  waived  by  an  authorized 
agent  receiving  and  retaining  It  with 
knowledge. — First  Texas  State  Ins.  Co. 
v.  Capers,  183  R  W.  784. 

404.  The  fact  that  the  collector  of 
a  life  Insurance  company  called  on  In- 
sured for  the  premium  after  It  was 
due,  and,  on  being  told  that  Insured 
was  out,  but  had  the  money  to  pay 
the  premium,  refused  to  wait,  and  said 
he  would  call  again,  did  not  tend  to 
show  a  waiver  of  forfeiture,  where  the 
premium  was  never  collected. — Cowen 
v.  Equitable  Life  Assur.  Soc.,  84  S.  W. 
404. 

406.  Wbere  a  premium  note  provid- 
ed that,  if  It  was  unpaid  at  maturity, 
the  policy  should  cease,  and  the  whole 
amount  of  the  note  should  be  consider- 
ed earned,  without  restoration  of  the 
policy,  the  acceptance  by  insured  of  a 
part  payment  on  the  note  after  default 
was  insufficient  to  establish  a.  waiver 
of  the  forfeiture  of  the  policy. — Na- 
tional Life  Ins.  Co.  v.  Manning.  86  S. 
W.  618. 


352 


LIFE   INSURANCE 


held   after   they   become   overdue,   and   their  payment   demanded 
does  not  tend  to  prove  a  waiver  of  forfeiture.*12 

(C)  By  An  Agent. — Where  an  authorized  agent  receives  and 
retains  a  premium  with  knowledge  that  it  is  past  due  and  of  pro- 
visions for  manner  of  reinstatement  the  forfeiture  of  the  policy  on 
such  grounds  is  waived.408 

(D)  With  Knowledge  of  Habits  and  Occupations  of  Insured. — 
Where  the'  premium  receipt  renewing  the  policy  for  another  year 
recited  that  it  was  not  intended  to  waive  any  forfeiture  for  in- 
temperance and  there  was  no  evidence  that  the  insured's  intem- 
perance was  unknown  to  the  insurer  it  was  held  proper  to  charge" 
that  if  the  company  accepted  premiums  with  knowledge  of  his 
habits,  the  forfeiture  was  waived.*00  The  general  agents  of  the 
insurer,  receiving  premiums  from  the  insured,  with  knowledge  that 
he  is  engaged  in  an  occupation  which  renders  his  policy  void,  waive 
such  forfeiture.*01 

(E)  By  the  Offer  of  a  Loan. — The  offer  of  a  loan  with  which  to 
pay  premiums,  without  reinstatement,  after  the  expiration  of  the 
days  of  grace  within  which  the  premium  could  be  paid,  waived  the 
forfeiture.40* 

(F)  By  a  Future  Assessment. — The  receipt  of  a  future,  assess- 
ment does  not  reinstate  a  policy  where  the  premium  receipt  so 
provides,  after  forfeiture,  for  non-payment  of  premiums.*0* 

(0)     Incomplete  Reinstatement. — Where  the  insurer  accepts   a 


408.  After  Insureds  death,  resulting 
from  being  voluntarily  engaged  In  a 
tight,  the  Insurer1  ■  local  went  de- 
manded a  premium  of  the  beneficiary's 
representative,  and  stated  that  Its  pay- 
ment was  necessary  to  validate  the 
policy:  whereupon  he  was  paid  the 
amount  of  the  premium.  He  testified 
that  he  did  not  forward  such  amount 
to  Insurer,  as  he  had  prevlouely  ad- 
vanced the  premium,  and  had  charged 
the  amount ,  against  Insured  as  a  per- 
sonal debt.  Held,  the  question  as  to 
whether  Insurer  waived  the  forfeiture 
by  receiving  the  premium  should  have 
been  submitted  to  the  Jury,  as  It  might 
nave  believed  that  the  agent,  after  Col- 
lecting the  premium,  attempted  to  pro- 
tect Insurer  by  claiming  the  debt  was 
due  him. — Morris  v.  Travelers'  Ins.  Co. 
43   S.  W.   898. 

407.  Recovery  on  a  life  policy  can 
be  had.  though  Insured  had  engaged  In 
an  occupation  which  the  policy  declar- 
ed should  render  It  void;  the  general 
agents  of  the  company,  authorized  to 
collect  the  premiums,  though  having 
no  express  authority  to  Issue  policies, 
or  pass  on  application,  or  waive  condi- 
tions of  policies  or  applications,  having 
received  premiums  with  knowledge  of 
the  change  In  employment. — North- 
n  Mut.  Life  Ins.  Co.  v.  Freeman. 
I.  W.  1036.  19  Tex.  Civ.  App.  832. 
«.     A  life  policy  stipulated  for  for- 


feiture by  nonpayment  of  premiums 
for  80  days.  A  premium  due  In  June 
was  not  paid  after  notice  required  by 
law  as  a  condition  to  forfeiture,  but 
a  premium  due  In  September  was  re- 
ceived and  placed  to  the  Insured's  cred- 
it by  the  company's  agent,  who  notified 
him  that  the  policy  had  lapsed  for 
nonpayment  of  the  June  premium,  and 
that  Its  payment  and  a  health  certifi- 
cate were  necessary  to  reinstatement. 
In  October,  two  weeks  before  death. 
while  sick.  Insured  sent  the  amount  of 
premium  to  the  agent,  but  no  health 
certificate,  and  was  notified  that  It 
could  not  be  reported  until  the  certifi- 
cate was  furnished.  Held,  that  the 
forfeiture  by  such  nonpayment  was 
not  waived  by  such  receipt  Of  pre- 
miums.—New  York  Life  Ins.  Co.  v. 
Scott,  67  B.  W.  677,  23  Tex.  Civ.  App- 
641. 

400.  Where  Insured  under  a  life  pol- 
icy forfeits  the  policy  by  nonpayment 
of  assessments,  which  he  afterwards 
pays,  and  receives  a  receipt  that  It  la 
only  taken  on  condition  that  he  Is  In 
good  health,  and  he  la  In  bad  health, 
and  It  also  provides  that  the  receipt 
of  future  assessments  by  the  insurer 
shall  not  be  considered  a  waiver  of  the 
condition  of  such  receipt,  the  receipt 
of  a  future  sasessment  does  not  rein- 
state the  policy. — Mutual  Reserve  Fund 
Life  Ass'n  v.  Lovenherg,  El  S.  W.  114. 
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premium  but  notifies  insured  that  his  policy  has  lapsed  and  he 
must  furnish  a  health  certificate  and  pay  up  back  premiums  to  be 
reinstated,  the  payment  of  the  over-due  premium  will  not  prevent 
forfeiture  where  the  certificate  is  not  furnished.409 

(H)  What  Is  Necessary  to  Show  Waiver  of  Forfeiture.— The 
fact  that  the  collector  called  on  the  insured  for  an  over-due  pre- 
mium and  on  being  told  that  the  insured  was  out  but  that  be  bad 
the  money  to  pay  the  premium,  stated  that  be  would  call  again 
did  not  tend  to  show  waiver  of  forfeiture,  where  the  premium  was 
never  collected. *•*  (As  a  letter  of  insurer  not  being  a  waiver  of 
forfeiture,  see  Ann.  401.)  Where  the  collection  of  overdue  premium 
after  death  of  insured  by  agent  who  did  not  forward  same  to  the 
company  because  he  bad  already  advanced  it  himself  was  testified 
to,  the  question  as  to  whether  the  insurer  waived  the  forfeiture  by 
receiving  the  premium  should  have  been  submitted  to  the  jury, 
as  it  might  have  been  believed  that  the  agent  was  protecting  the 
insurer  by  claiming  the  debt  was  due  him.*0" 

Estoppel  By  Consent  to  Assignment  of  Policy. — .Under  Article 
4953,  of  the  Revised  Civil  Statutes  of  1914,  providing  that  the 
policy  shall  constitute  the  entire  contract  between  the  parties,  and 
that  the  application  be  made  a  part  thereof,  an  insurer  consenting 
to  the  assignment  of  a  policy  by  the  insured  was  held  estopped  to 
contest  payment  of  the  renewed  policy  to  the  assignee  on  ground  of 
material  false  statements  in  the  application.*11 

Provisions  of  Policy  Against  Forfeiture. — It  is  held  that  a  re- 
newal of  a  policy,  containing  a  clause  providing  for  incontestabil- 
ity after  one  year,  revives  such  clause,  giving  it  effect  from  the 

410.  A  demand  for  payment  of  over-  was  given  when  the  premium  was  due 
due  premium  Is  not  a  waiver  of  for-  for  the  purpose  of  extending  payment 
feJture  for  nonpayment  at  maturity,  of  the  same,  and  which  provided  for  a 
where  the  policy  provided  that  the  full  forfeiture  of  the  policy  If  not  paid  at 
premium  ehould  be  considered  an  earn-  maturity,  is  not  a  waiver  of  the  right 
«d.— Laughlln  v.  Fidelity  Mut  Ufe  to  assert  a  forfeiture.  Judgment  47 
Ass'n.  18  8.  W.  ill.  S   W.  64e.  reversed.— Onion  Cent.  Life 

411.  A  general  custom  of  an  In-  Ins.  Co.  v.  Wilkes,  4*  a  W.  10SS,  91 
surance  company  not  to  treat  policies  Tex.  468. 

as  forfeited  by  nonpayment  of  pre- 
mium notes  at  maturity,  upon  which  414.  An  Insurance  company  by  ac- 
asaured  relied,  will  not  prevail  over  the  cepUng  part  cash  and  part  asaured'a 
written  terms  of  a  contract  between  note  for  the  balance  of  the  premium 
the  parties. — Union  .Cent.  Life  Ins.  Co.  after  the  maturity  thereof,  waived  any 
V.  Chownlng,  28  S.  W.  117.  forfeiture  of  the  policy  for  nonpay- 
419.  Where  the  contract  of  lnsur-  merit  at  maturity.— New  York  Life  Ins. 
ance  provides  that,  if  the  premium  Co.  v.  Smith,  41  8.  W.  •80. 
notes    are    not    paid    at    maturity,    the 


lual    premium 

shall  be  considered  as  earned  and  pay-  (Baa  88  Cant.  Dlf.  risnranoa,  I  103*.) 

able    without    reviving    the   policy,    the 

fact  that  such  premium  notes  are  held  415.     Under  Rev.  St.   lBll,  Art.  4SE3. 

after  they  become  overdue,  and  their  the  insurer,  oonsenting  to  assignment 
payment  demanded,  does  not  tend  to  of  life  policy  by  insured  held  estopped 
prove  a  waiver  of  forfeiture. — Union  to  contest  payment  of  renewed  policy 
Cent.  Life  Ins.  Co.  v.  Chownlng,  28  S.  to  assignees,  on  ground  of  material 
W.   117.  false  statements  In  application  for  In- 

surance.— State   Hut.    Life    Ins.    Co.    v. 
Rosenberry,    ITS    B.   W.    767. 
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date  of  renewal.*"  Such  an  incontestability  clause  though  includ- 
ing fraud  is  held  not  contrary  to  public  policy.41*  Even  though  the 
incontestability  clause  is  of  uncertain  and  doubtful  meaning  the 
policy  is  rendered  incontestable  for  false  warranties  after  the  ex- 
piration of  the  time  stated.*"  Under  the  statutory  regulation  that 
all  policies  shall  be  incontestable  not  later  than  two  years  from 
date  except  for  non-payment  of  premiums,  a  policy  providing  for 
incontestability  after  one  year  from  date,  providing  the  premiums 
are  paid,  was  not  contestable  four  years  later  on  the  ground  that 
it  was  obtained  by  fraudulent  representations  of  the  insured  as  to 
his  health  and  habits.4"  In  a  ease  where  a  clause  providing  for 
incontestability  after  one  year  was  held  to  include  a  prior  clause 
that  it  should  not  take  effect  until  the  first  premium  was  paid  dur- 
ing insurability  it  was  no  defense  that  the  insured  had  never  been 
insurable,  where  the  first  year's  premium  was  paid,  insured  did 
not  die  during  that  year  and  no  steps  were  taken  to  avoid  the 
policy.*1* 

RISKS  AND  CAUSES  OF  LOSS 

Provisions  of  Policy  as  to  Liability. — Under  the  statute  (Art. 
4752,  Rev.  St.,  1914),  which  has  been  held  eon8titutional,"',•  re- 
quiring companies  to  state  in  a  single  provision  the  sum  payable 
on  the  insured's  death,  except  as  pertains  to  suicide  or  stated 
hazardous  occupations ;  a  clause  of  a  policy,  following  schedule 
stating  amount  of  insurance,  which  provided  that  half  only  should 
be  payable  if  death  occurred  within  six  months,  was  held  void.**™" 

400 — Provision*  of  Policy  Against  Tor-  no  steps  were  taken  to  avoid  It.  tt  was 

fsitnrs.    («••  S3  Cast.  Dig.  X-uronuica,  no  defense  that  Insured  had  never  been 

!  1060.)  Insurable,  "-id. 

416.  A  renewal  of  a  life  Insurance  400.  Under  Rev.  St.  1*11,  Art  4741. 
policy,  containing  a  clause  providing  a  life  policy  providing-.  "This  policy 
that  It  shall  be  incontestable  after  one  shall  be  invron  testable  after  It  has  been 
year,  revives  such  clause,  giving-  It  In  force  one  year,  providing  premiums 
effect  from  the  date  of  renewal. — State  have  been  duly  paid,"  was  not  con- 
Mut.  Life  Ins.  Co.  v.  Rosenberry,  ITS  testable  four  years  after  It  was  Issued, 
S.   W.    757.  on  the  ground  that  It  was  obtained  by 

417.  A  clause  In  a  life  policy  that,  fraudulent    representations    of    the    in- 
If   the  terms  of  the   contract  are  com-  sured    as    to    hie    health    and    use    Of 
plied    with,    tt    shall    be    Incontestable  alcoholic  drinks.— Southern  Union  Life 
after    one   year   from    Its   date,    though  Ins.  Co.  v.  White,  188  8.  W.  266. 
uncertain     and    of    doubtful     meaning. 

renders     the     policy    Incontestable    for  KXSXS  AJtB  OAUWBB  OOF  I. OSS.    (»KB 

false   warranties,   after   the  expiration  as    OTO.   874.) 

of  one  year.— Franklin  Ins.  Co.  v.  Vll- 

leneuve,    GO   S.   W.   1014.  438 — Provisions    of    FoUojr    as   to    Ua- 

418.  Clause  of  a  Ufe  policy  provid-  MUty. 

Ing  for  Incontestability  after  one  year,  480a.     Vernon's     Sayles'     Ann.     Civ. 

though    Including   fraud,   held    not   con-  St.    1914,   Art.    4748.   subd.    3,   requiring 

trary  to  public  policy. — American  Nat  Ufa   Insurance   companies   to    state  In 

Ins.  Co.  v.  Briggs.  156  S.  W.  909.      See  single    provision    sum    payable    on    In- 

28  Cent.  Dig.   Insurance,   i   1086.  aured's    death,    except    as    pertains    to 

419.  A  clause  making  a  policy  In-  suicide  or  stated  hazardous  occupa- 
contestable  after  one  year  held  to  In-  tlons.  Is  not  violative  of  either  state  or 
elude  a  prior  clause  that  It  should  not  federal  Constitution. — American  Nat. 
take  effect  until  the  first  premium  was  Ins.  Co.  v.  Hawkins.  189  S.  W.  SSO. 
paid  during  Insurability,  and  so  where  400b.  Under  Vernon's  Sayles*  Ann. 
premiums  were  properly  paid  and  In-  Civ.  St.  1914,  Art.  474!,  subd.  3,  re- 
sured  did  not  die  during  the  year,  and  quiring  life  Insurers  to  state  In  single 
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Suicide — (A)  In  General. — The  insurer  may  lawfully  stipulate 
against  liability  for  the  death  of  the  insured  by  his  own  hand, 
whether  sane  or  insane.*21  The  burden  of  proving  suicide  as  a 
defense  remains  on  the  defendant  throughout,4"  and  it  is  not  shifted 
by  the  verdict  at  the  coroner's  inqnest."*  In  a  case  where  a  cer- 
tificate provided  that  after  the  certificate  had  been  in  force  for 
five  years  it  should  thereafter  be  incontestable  for  any  cause  except 
for  non-payment  of  premiums  but  in  another  clause  of  such  cer- 
tificate it  was  provided  that  the  insurer  would  not  be  liable  if  the 
insured  died  by  his  own  hand,  it  was  held  that  suicide  after  five 
years  would  not  relieve  the  insurer  from  liability."2  (See  Ann. 
421  for  facts  sustaining  the  defense  of  suicide.)  "Where  the  policy 
provided  that  the  policy  became  void  if  the  insured  committed 
suicide  within  two  years  while  sane  or  insane,  an  instruction  to 
find  for  the  defendant "  was  not  erroneous,  where  the  contingency 
provided  for  occurred.*™ 

(B)  Effect  of  Insanity. — In  a  case  where  the  contract  warranted 
that  the  insured  would  not  die  by  his  own  act  within  a  certain 


provision  sum  payable  on  Insured's 
death,  clause  of  life  policy,  following1 
schedule  stating  amount  of  Insurance, 
which  provided  that  half  only  should 
be  payable  If  death  occurred  within  Six 
>nths,  held  void. — American  Nat.  Ina. 


Co.  ■ 
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444 — ■nlelda.    (■*•  38  i 

anoe,  5§  1183-1161.) 

491.  Deceased,  an 
year  before  his  death,  took  out  a  policy 
of  llfl.ooo.  borrowing  the  money  to  pay 
the  premium.  The  night  before  his 
death  he  was  found  sick  In  bed,  but 
apparently  cheerful.  The  next  morning 
he  was  found  unconscious.  The  phy- 
sician who  was  with  him  testified  he 
died  of  morphine  poison.  In  his  room 
was  an  unlabeled  bottle,  and  some 
empty  papers  In  which  powders  had 
been  folded.  On  the  table  was  a  note 
asking  his  employer  to  telegraph  to 
a  certain  person  at  his  home,  with  the 
words:  "I  have  ceased  to  be  a  man. 
I  have  broken  a  sworn  vow."  There 
was  some  evidence  that  he  might  have 
died  from  apoplexy.  Held,  that  re- 
covery on  the  policy,  as  against  the  de- 
fense of  suicide,  could  not  be  sustained. 
—Mutual  Life  Ins.  Co.  v.  Hayward,  31 
8.  W.  801,  I!  Tex.  Civ.  App.  391. 

493.  On  the  face  of  a  certificate  of 
life  Insurance  was  a  clause  providing 
that.  If  the  certificate  should  be  In 
force  for  Ave  years,  it  should  there- 
after "be  Incontestable"  for  any  cause 
except  for  non-payment  of   dues;  and 


i    the   i 


:.  requirements  and  benefits."  re- 
rerred  to  aa  a  part  of  the  contract,  ap- 
peared a  clause  that,  If  Insured  died  by 
his  own  hand,  whether  voluntarily  or 
Involuntarily,  aane  or  Insane,  the  com- 
pany would  not  be  liable.     Held,  that 


sulfide  by  Insured,  after  the  policy 
had  been  in  force  five  years,  would  not 
relieve  the  company  from  liability.— 
Mutual  Reserve  Fund  Life  Ass'n  v. 
Payne,   32  S.  W.   IOCS. 

4B3.  A  life  Insurance  company  may 
lawfully  stipulate  against  liability  for 
the  death  of  insured  by  his  own  hand, 
whether  aane  or  Insane. — Mutual  Re- 
serve Fund  Life  Ass'n  v.  Payne,  SI 
S.  W.  1063. 

404.  In  an  action  on  a  life  Insur- 
ance policy,  the  burden  of  proving  sui- 
cide as  a  defense  remains  on  defend- 
ant throughout,  and  Is  not  shifted  by 
the  verdict  at  the  coroner's  Inquest. — 
Mutual  Life  Ins.  Co.  v.  Hayward,  IT 
S.  W.  36. 

4B8.  In  an  action  on  a  life  policy, 
the  burden  of  proof  Is  on  the  company 
to  show  that  Insured  came  to  his  death 
by  auiclde— Mutual  Life  Ins.  Co.  Of 
New  Tork  v.  Simpson.  2S  8.  W.  SS7, 
reversed  31  S.  W.  501. 

498,  In  an  action  on  a  life  insurance 
policy,  providing  that  if  the  insured, 
within  two  years  from  the  date  of  the 
policy,  "shall  commit  suicide,  while 
sane  or  Insane,  the  policy  shall  become 
void,"  It  appeared  that  the  Insured, 
within  the  time  limited,  while  possibly 
Insane,  took  a  glass  dish,  and  with 
sharp  edges  cut  his  arm,  severing  an 
artery,  and  cut  a  gash  In  the  left 
breast,  and  then  cut  hla  throat,  causing 
his  death.  The  proof  of  loss  stated 
that  the  cause  of  death  was  suicide. 
There  was  no  evidence  that  the  wounds 
were  Inflicted  Involuntarily,  and  not 
for  the  purpose  of  self-destruction,  or 
that  insured  was  at  the  time  uncon- 
scious. Held,  that  an  Instruction  to 
find  for  defendant  was  not  error. — 
Parish  v.  Mutual  Benefit  Life  Ins.  Co., 
48  8.  W.  IBS,  IB  Tex.  Civ.  App.  «T. 

Google 
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time,  and  it  was  shown  that  he  took  hie  own  life  designedly,  within 
such  time,  but  at  the  time  his  reasoning  faculties  were  ao  impaired 
that  he  was  unable  to  understand  the  consequences  and  effect  of 
his  act  or  he  was  impelled  thereto  by  an  irresistible  insane  im- 
pulse, it  was  held  that  the  plaintiff  could  not  recover.*17 

(C)  Time  When  Liability  for,  Begins.— In  a  case  where  a  policy 
was  issued  with  a  rider  for  preliminary  short-term  insurance  to  the 
date  of  the  principal  policy,  on  the  same  terms  as  the  policy,  the 
"first  policy  year  within  the  meaning  of  the  suicide  clause,"  be- 
gan at  the  date  of  the  issuance  of  the  policy  with  the  short-term  in- 


EXTENT  OF  LOSS  AND  LIABILITY  OF 
INSURER 

Amount  Payable  on  Death— (A)  Statutory  Regulations.  Under 
the  statute,  no  policy  shall  contain  a  provision  for  any  mode  of 
settlement  at  maturity  of  less  value  than  the  amounts  insured  on 
the  face  of  the  policy,  plus  dividend  additions,  less  any  indebted- 
ness to  the  company  on  the  policy,  and  less  any  premium  that  may 
by  the  terms  of  the  policy  be  deducted.  (Art.  4742,  Rev.  St.,  1914.) 
It  is  further  provided,  however,  that  any  company  may  issue  a 
policy  promising  a  benefit  less  than  the  full  benefit  in  case  of  death 
of  the  insured  by  his  own  hand,  while  sane  or  insane,  or  by  fol- 
lowing stated  hazardous  occupations.     (Id.) 

(B)  Oase  Law. — Under  the  statute  just  quoted,  a  provision,  that 
if  the  insured  should  die  of  heart  disease  within  one  year  from  its- 
date  liability  would  be  limited  to  one-fourth  of  the  principal  amount 
named,  was  held  not  enforceable  and  presented  no  defense  to  claim 
for  full  amount.*** 

Deductions  and  Offsets. — Where  the  insured  dies  within  the  thirty 

Burance  to  the  data  of  the  principal 
policy,  on  the  same  terms  ob  the  pol- 
icy, the  "flrst  poller  year,  within  the 
407.  In  a  suit  on  a  life  policy,  where  meaning  of  the  suicide  clause,"  began 
the  application,  which  was  made  a  part  at  the  date  of  the  Issuance  Of  the 
of  the  policy,  contained  the  clause,  "I  policy  with  the  short-term  Insurance, 
also  warrant  and  agree  that  I  will  not  —American  Nat.  Ins.  Co.  v.  Thompson, 
die   by  my   own  act   within   the  period        181  S.  W.  25*. 

of   two    years    from    the    Issuance    of  l 

said  policy."  and  deceased  designedly 
took  his  life  within  that  period,  plain- 
tiff could  recover  If,  when  jeceaaed 
took  his  life,  his  reasoning  faculties 
were  so  Impaired  that  he  wan  unable 
to  understand  the  consequents  and 
effect  of  his  act,  or  waa  Impelled  there-  49a.     Under   Rev.   Civ.   St.  Art    474?, 

to  by  an  irresistible  Insane  Impulse. —  subd.  3.  provision,  that  If  Insure* 
Mutual  Life  Ins.  Co.  of  New  York  v.  should  die  from  heart  disease  within 
Walden.  26  8.  W.   1012.  one  year  from  its  date  liability  would 

be  limited  to  one-fourth  of  principal 
44G — Time  Whan  Xdablllty  for,  Befflns.  sum  named,  held  not  enforceable  end- 
to  present  no  defense  to  claim  for  full 
amount, — First  Texas  State  Ins.  Co. 
v.   Bell,    184   S,  W.   27T. 
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days  grace  allowed  for  the  payment  of  each  premium  the  bene- 
ficiary can  recover  the  amount  of  the  policy,  less  any  indebtedness 
accrued  thereon.4'1  The  provision  in  the  policy  for  deducting  the  ■ 
unpaid  current  year's  premium  in  case  of  the  insured's  death  makes 
unnecessary  the  payment  of  such  premium  by  the  beneficiary  after 
such  death.**1  Notes  given  for  a  premium  with  interest  are  proper 
charges  against  the  amount  of  a  policy  where  such  policy  provides 
that  any  indebtedness  on  account  thereof  including  any  balance 
of  the  years  premium  should  be  deducted  in  any  settlement  of  the 
policy.4*8  (See  Ann.  430  for  faets  showing  when  the  current  year 
provided  in  the  policy  beginB.) 

NOTICE  AND  PROOF  OF  LOSS 


Necessity  of  Proofs  of  Death. — Where  a  policy  requires  proofs 
of  death  as  a  condition  precedent  to  recovery,  there  can  be  no 
recovery  where  no  proofs  were  made,  and  there  was  no  waiver 
of  the  conditions,  nor  excuse  shown.4**  4*4  *** 


430.  Under  a  policy  providing'  for 
the  deduction  of  the  balance  of  dues 
for  the  current  year  of  insured's  death, 
held  that  the  current  year  commenced 
on  October  1st.  not  on  January  1st. 
though  Insured,  after  paying  a  quarter- 
ly premium,  thereafter  paid  actual  pre 
mluma  for  one  year  from  January  1st, 
and  hence,  insured  having-  died  In 
December,  the  company  wu  entitled 
to  deduct  the  balance  of  the  premium 
for  the  year  ending  the  following  Oc- 
tober,— Fidelity  Mut.  Life  Ins.  Co.  of 
Philadelphia,  Pa.  v.  Zapp,  ISO  8.  W. 
139.  See  28  Cent-  Die.  Insurance,  fi 
1307,    1308. 

481.  Where  an  Insurance  policy  pro- 
vided for  an  annual  premium  to  be 
paid  on  or  before  the  1st  of  October, 
but  allowed  SO  days  grace  In  making 
such  payment,  during  which  time  the 
policy  should  remain  In  full  force,  and 
allowed  the  insurance  company  to  de- 
duct from  the  face  of  the  policy,  upon 
approval  of  the  proofs  of  death  of  the 
Insured  during  its  continuance,  any  In 
debtedness  to  the  company  on  account 
thereof,  or  any  unpaid  premium  for 
the  current  year,  the  beneficiary,  In 
case  the  Insured  died  at  any  time 
within  the  30  days  allowed,  whether  the 
premium  was  paid  before  the  expira- 
tion of  such  days  or  not,  had  the  right 
to  recover  the  amount  of  the  policy, 
less  any  indebtedness  accrued  thereon 
and  the  first  year's  premium,  the  pro- 
vision for  deducting  the  unpaid  cur- 
rent year's  premium  In  case  of  the  In- 
sured's death  malting  unnecessary  the 
payment  of  such  premium  by  the  bene- 
ficiary  after   such   death.— Aetna  Life 


Ins.  Co.  v.  Wlmberly.  10S  8.  W.  778. 
judgment  reversed.  111  S.  W.  10SS,  102 
Tex.  48.  See  IS  Cent  Die.  Insurance, 
II  1807,  1308. 

43S.  Under  a  life  policy  providing 
that  any  indebtedneea  on  account  there- 
of Including  any  balance  of  the  year's 
current  premium,  would  be  deducted 
in  any  settlement  of  the  policy,  notes 
given  for  a  premium,  with  interest,  are 
a  proper  charge  against  the  amount  of 
the  policy. — Southwestern  Ins.  Co.  v. 
Woods  Nat.  Bank,  107  8.  W.  114.  See 
18  Cent.  Dig.  Insurance,  ||  1S07-B. 


838 — Meoesslty  of  statement  or  Floor 

Of  Death,    (>*■  98  Cent.  War.  Xnanr- 

anos,  j  1393.) 

438.  Where  a  life  policy  required 
proofs  of  death  as  a  condition  Preced- 
ent to  recovery,  there  can  be  no  re- 
covery, where  no  proofs  were  made 
and  there  was  no  waiver  of  the  condi- 
tions.—American  Nat.  Ins.  Co.  v.  Qalll- 
more,    186   S.  W.   17. 

434.  Under  a  life  insurance  policy 
making  It  a  condition  precedent  to  re- 
covery that  proors  of  death  be  furnish- 
ed ae  required  therein,  a  failure  to 
furnish  such  proofs,  without  claiming 
or  showing  any  excuse,  defeats  a  re- 
covery.—American  Nat.  Life  Ins.  Co. 
V.   Howell,   17S  S.  W.   170. 

438.  Where  a  life  Insurance  policy 
makes  It  a  condition  precedent  to  re- 
covery thereon  that  proofs  of  death 
be  furnished  In  accordance  with  the 
provisions  of  the  policy,  and  there  is 
a  failure  to  furnish  such  proof,  and 
no  waiver  of  the  provision  Is  claimed. 
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Sufficiency.— Certain  affidavits  were  held  to  constitute  sufficient 
proofs  of  death  of  the  insured."8 

Effect  of  Statements  and  of  Proofs  in  General.— Where  the  at- 
torney for  the  beneficiary  sent  the  coroner's  finding  of  suicide  with 
the  proofs  of  death  to  the  insurer  it  was  not  held  an  admission  by 
the  beneficiary,  who  knew  nothing  of  the  cornor's  investigation  or 
report  of  the  fact  of  suicide.4" 

Estoppel  or  Waiver  as  to  Proofs  or  Defects  and  Objections — 
(A)  In  General. — After  receipt  of  proof  of  death  the  insurer  is 
charged  with  notiee  of  any  discrepancies  between  the  statements 
therein  and  those  in  the  application  and  it  will  not  be  heard  to 
say  that  its  agents  had  forgotten  what  the  application  contained.*8* 

(B)  Denial  of  Liability.— In  general,  where  an  insurer  denies 
liability  and  refuses  to  furnish  blanks  for  proof  of  death  it  can- 
not defend  on  the  ground  of  failure  to  furnish  such  proofs."*  If 
the  insurer  contends  that  it  has  fully  discharged  its  liability  and 
refuses  to  accept  proofs  of  loss  or  it  is  shown  that  it  would  have 
ignored  them  had  they  been  received  it  is  unnecessary  for  insured 
to  show  that  proofs  of  loss  have  been  furnished  the  insurer.**'  The 
fact  that  the  applicant  for  proofs  of  loss  had  not  been  appointed 
the  insured's  administrator  and  was  not  authorized  to  receive  pay- 
ment, did  not  prevent  the  refusal  of  the  insurer's  agent  to  furnish 
such  blanks  on  the  ground  that  there  was  no  liability  on  the  policy, 
from  operating  as'a  waiver  of  proofs  of  death.**0 

recovery   on  the  policy. — Metropolitan  be   heard   to   say   that  -Its   agents   had 

Life    Ins.    Co.    v.    Wagner,    109    S.    "W.  forgotten     what    the    application    eon- 

1120.      See   28   Cent.    Dig.    Insurance.    I  talned. — Security  Mut.   Life  Ins.  Co.  v. 

1323.  Calvert.  100  S.  W.  1033,  Judgment  re- 
versed   106    H.    W.    130.      See    28    Cent. 

843 — Tmnfi  nf  Ttaath     ■nfflrtennr    (—  Big.   Insurance,    551382-1390. 

38  Ont  Mr-  Xnanraaoa,  I  1347.) 

480.     Affidavits     held     to     constitute  BGB— (B)    Denial  of   Liability.     (Rea  OS 

sufficient  proofs  of  death  of  assured. —  Cant.    Dil,    Xusnxanoe,    f 11391,    1398.) 

National  Life  Ass'n  v.  parsons.  1T0  S.  43».     A       life      insurance      company 

W.   10S8.  which   denied   liability  and   refused  to 

>  furnish  blanks  for  proof  of  death  can- 

SBO — SSeot      of      Statements      and      of  not    defend    an    action    on    the    policy 

Proofs  in  General.    (Mm  9,8  (lent.  Dlf ■  for  failure  to   furnish    proof   of  death. 

Iuuuot,   H   1359-1361.)  —American   Nat.   Ins.   Co.   v.    Bird.    174 

437.  The  aendlng;  to  Insurer  by  the  S.  W.  939. 

beneficiary's   attorney   with    the   proofs  440.     The   fact   that   witness,   at    the 
of    death    of    the    coroner's    finding    of  time  he  requested  blanks  on  which  to 
suicide    1b    not    an    admission    by    the  make  proofs  of  death  In  order  to  perfect 
beneficiary,    who   knew   nothing   of   the  a    claim    on    a    life    Insurance    policy, 
coroner's  Investigation  or  report  of  the  had    not    been    appointed    Insured's   ad- 
fact   of   suicide. — De   Garcia   v.   Chero-  mlnistrator.  and  was  not  authorized  to 
kee    Life    Ins.    Co.    of    Rome,    Qa.,    ISO  receive    payment,    did    not   prevent    tbe 
S.  W.  163.  refusal   of  Insurer's  agent   to  furnish 
blanks     for     proof     of     death     On     the 
568— ■atoppel   or  Waiver  as  to  sTottoa  ground   that  there   was  no  liability   on 
and  Proofs  or  Detects  and  Objections.  the  policy  from  operating  as  a  waiver 
(A)  Implied  Waiver  In  Qenaral.    (Sea  of  proofs  of  death.— Metropolitan  Life 
SB    Cant.    Dig.    Icanranoe,    ff     13SS-  Ins.   Co.   v.    Oibbs,   78   B.  W.    398. 
1390,    1400.)  441.     It  Is  unnecessary  for  Insured  to 

438.  An  Insurance  company,   on   re-  show    that    proofs    of    loss    have    been 
celpt  of  proof  of  death,  Is  charged  with  furnished  to  tbe  company,  where  It  con- 
notice    of    any    discrepancies    between  tends   that   It  has    fully   discharged   its 
the  statements  therein  and  those  con-  liability,    and    refuses    to    accept    such   s 
talned  In  tbe  application  and  will  not  proofs,   or   It   is  shown   that  It  would 
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ADJUSTMENT  OF  LOSS 

Settlement  Between  Parties. — In  general,  all  that  is  required  to 
validate  a  compromise  on  a  policy  is  that  the  beneficiary  under- 
stand the  settlement  and  that  the  insurer  act  in  good  faith  in  dis- 
puting the  claim.442 

Necessity  of  Consideration. — There  is  no  consideration  where  the 
beneficiary  relinquishes  part  of  the  insurance  on  a  contention  of  the 
insurer  not  made  in  good  faith  or  on  the  belief  that  it  was  well 
founded  or  presented  a  doubtful  question,  that  the  policy  was 
void.*"  Where  there  is  no  consideration  for  the  release  of  lia- 
bility it  is  immaterial  whether  such  release  was  fraudulently  ob- 
tained or  whether  insured  knew  of  its  contents  or  failed  to  exer- 
cise reasonable  diligence  in  ascertaining  its  import.'*4 

RIGHT  TO  PROCEEDS 

Policy  Payable  to  Insured,  His  Representatives  or  Estate. — The 
proceeds  of  a  life  insurance  policy  payable  to  the  executor,  admin- 
istrator or  assigns  of  the  insured,  becoming  a  part  of  his  estate  at 
his  death,  may  be  disposed  of  by  his  will.**'  But  where  the  policy 
is  payable  to  the  heirs  of  the  insured  it  does  not  form  part  of  his 
estate  to  be  used  in  payment  of  his  debts.440  It  is  held  that  the 
word  "heirs"  in  a  policy  is  sufficient  to  enable  parties  proving 

have  Ignored  them  had  they  been  re-  reasonable  diligence  in  ascertaining 
eelved.— Woodall  v.  Pacific  Mut.  Life  Ita  Import,  or  not. — Woodall  v.  Pacific 
Ina.  Co..  79  S.  W.  10B0.  Hut.  Life  Ins.  Co..  79  8.  W.   1090. 


i  ore.  sss.) 

879 — Settlement  Between  Parties.   (See 

38     Cent-    Ms.    Insurance,     SI     1417,  BBS — Volley    Payable    to    Insured,    Hit 

1419.)  KspresentatlTaa,  or  Estate. 

449.     All  that  Is  required  to  validate  44B.     Where   a   will    directs  payment 

a  compromise  on  a  life  policy   Is   that  of    testator's    debts,    and    bequeaths    a 

the   beneficiary   understand   the   settle-  life    Insurance   policy,    payable    to    tes- 

ment  and  that  the  Insurer  act  in  good  tator,     "his    executors,    administrators 

faith   In   disputing-  the   claim.— MeDon-  or   assigns."    to   his    widow    and    child. 

aid  v.  Aetna  Life  Ins.  Co.  of  Hartford,  and  the  estate   becomes  Insolvent  dur- 

Conn.,  187  8.  W.  1008.  Ing   administration,    the   creditors    may 

443.  There  Is  no  consideration  for  resort  to  the  Insurance  fund  for  the 
the  acceptance  by  the  beneficiary  of  a  payment  of  their  claims. — Dulaney  v. 
life  policy  of  a   part   only  of  the   In-  Walsh.  37  S.  W.  016. 

durance,     and     the     relinquishment     of  44a     A    policy    which    Is    payable    to 

the  balance,  where  made  In  settlement,  the  heirs  of  assured  does  not  form  part 

on  a  contention  of  the  Insurer's  agent,  of  his  estate  to  be  used  In  the  payment 

not   made  In  good   faith  or  on   the  be-  of  hla  debts. — Hulllns  v.  Thompson,  Bl 

lief   that  it   was   well   founded  or  pre-  Tex.  7. 

sented  a  doubtful  question,  that  this  447.  The  proceeds  of  a  life  insur- 
pollcy  was  void. — Northwestern  Nat.  ance  policy  payable  to  the  executor, 
Life  Ins.  Co.  v.  Blaslngame,  86  8.  W.  administrator,  or  assigns  of  the  in- 
sist, sured,   becoming  a   part  of  his   estate 

444.  Where  there  Is  no  consldera-  on  his  death,  may  be  disposed  of  by 
tlon  for  the  release  of  liability  by  his  will;  Rev.  St.  Art.  5334.  expressly 
insured,  It  Is  Immaterial  whether  such  recognizing  the  right  of  every  compe- 
release  was  fraudulently  obtained  by  tent  person  to  devise  any  part  of  his 
the  Insurer,  or  whether  Insured  knew  estate. — Fletcher  v.  Williams,  66  8.  W. 
of    Its    contents    or    failed    to    exercise  880. 
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heirship  to  take  the  proceeds  of  a  policy  as  against  creditors.*" 
The  heirs  of  the  insured  were  entitled  to  the  proceeds  of  a  policy 
payable  to  the  heirs  or  assigns,  it  not  having  been  assigned.*"  In 
a  case  where  a  will  directs  payment  of  testator's  debts  and  be- 
queaths a  life  insurance  policy  payable  to  him,  "his  heirs,  adminis- 
trators or  assigns,"  to  his  widow  and  child,  the  creditors  may  re- 
sort to  the  insurance  fund  for  the  payment  of  their  claims  in  case 
the  estate  beeomes  insolvent  during  administration."8 

Policy  Designating  Beneficiary — (A)  Bights  of  Persons  Desig- 
nated, in  General.— A  partner  cannot  recover  on  a  policy  of  a  de- 
ceased partner  after  dissolution  of  the  partnership,  except  for  pre- 
miums paid  out  of  the  partnership  assets,  as  against  the  estate  of 
the  insured.""  A  wife  cannot  claim  the  proceeds  of  a  policy  of 
which  another  is  beneficiary  where  there  was  enough  other  insur- 
ance to  satisfy  a  contract  made  with  her  husband  before  his  death."0 

(B)  Vested  Interest  of  Beneficiary.— The  Supreme  Court  held  in 
an  early  case  that  in  the  case  of  a  policy  permitting  the  insured 
after  a  stated  period  to  withdraw  the  entire  equity  in  the  accumu- 
lations that  belonged  to  such  policy  in  cash,  the  insured  could  not 
make  such  withdrawal  where  his  wife  and  children  were  the  sole 
beneficiaries."1     And  it  was  immaterial  that  the  insured  had  paid 

chase  other  Incumbered  property,  the 
husband  agreeing-  to  take  out  sufficient 
Insurance  to  pay  the  incumbrances,  the 
carrying  or  Insurance  In  favor  of  his 
estate  and  an  only  child,  coheir  with 
the  wife,  constitutes  a  partial  per- 
formance of  the  agreement,  and  where 
all  of  the  husband's  insurance  amounts 
to  more  than  the  incumbrances,  the 
wife  cannot  claim  the  proceeds  of  a 
policy  of  which  another  Is  a  benefic- 
iary.— Jones  v,  Jones,  MS  S.  W.  2ttG. 


heirship  to  take  the  proceeds  of  a  pol- 
icy as  against  creditors. — Hullins  v. 
Thompson,   Bl   Tex.  7. 

449.  An  Insurance  policy  payable  to 
the  heirs  or  assigns  of  Insured  could 
have  been  assigned  but  not  being  so 
assigned,  the  heirs  were  entitled  to  It 
on  the  death  of  Insured. — Mulling  v. 
Thompson,   El    Tex.   T. 

BSE — PoUoy      Designatdnff 


588—  (B)    Vested    Interest    of    : 


490.  Where  a  partner  obtains  a  pol- 
icy of  insurance  on  his  life,  payable  to 
himself  and  his  partner,  or  their  nd- 
mlniBtratoTS  or  assigns,  the  premium 
on  which  is  paid  out  of  the  partner- 
ship assets,  and  afterwards,  on  the  dis- 
solution of  the  partnership,  conveys 
all  hla  interest  in  the  firm  property  to 
his  partner,  and  afterwards  dies,  the 
continuing  partner  having  no  Interest 
In  the  life  of  Insured  at  the  time  of 
the  latter's  death,  cannot  recover  on 
the  policy,  as  against  the  estate  of  the 
insured,  but  has  a  right  to  reimburse- 
ment from  the 'proceeds  of  the  poUcy 
for  the  premiums  paid  by  the  Arm. — 
Cheeves  v.  Anders,  28  S.  W.   274. 

4(10.  In  an  action  by  the  beneficiary 
of  an  insurance  policy,  the  proceeds 
of  which  were  claimed  by  the  wife  of 
the  Insured,  under  an  agreement  where- 
by the  wife  agreed  to  convey  the  home- 
stead  to   enable   the   husband   to   pur- 


-   the  t 


i    of   I 


life."  and  agreed  to  pay  the  a 
eald  insurance  "to  the  assured,  under 
this  policy,  to-wlt,  A.  M.  I.,  wife,  and 
M.  C.  C,  daughter,  of  aald  I.,  and  his 

Of  the  death  during  the  continuance  of 
this  policy  of  the  said  person  whose 
life  Is  insured."  It  was  provided  that 
upon  the  completion  of  a  stated  period 
without  the  termination  of  the  policy 
"by  lapse  or  death"  the  accumulations 
apportioned  to  the  policy  should  se- 
cure "to  the  assured"  one  of  five  ben- 
efits, at  the  option  of  the  assured,  one 
of  which  was  "to  withdraw  the  entire 
equity  in  the  accumulations  that  be- 
long to  this  policy  In  cash."    Held  that. 


icplra 


could  not  elect  to  withdraw  said 
"equity,"  as  his  wife  and  children  were 
the  sole  beneficiaries. — New  York  Life 
Ins.  Co.  v.  Ireland,  17  S.  W.  617. 


ogle 
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the  premium  and  had  possession  and  control  of  the  policy  and  that 
his  wife  and  children  had  no  knowledge  of  it.*" 

(0)  Change  of  Beneficiary.— In  general  the  holder  of  a  policy 
has  the  power  to  direct  that  his  children  shall  Bhare  in  the  proceeds 
thereof,  if  he  plainly  designates  the  funds  to  be  shared,  the  per- 
sons who  shall  partake  of  the  same  and  the  amount  of  proportion 
each  person  shall  receive.***  An  insurer  is  bound  by  an  endorse- 
ment on  the  policy  of  a  different  beneficiary,  even  though  the  re- 
quest to  do  so  was  not  made  on  the  form  provided  by  it."* 

(D)  Death  of  Beneficiary.— A  policy  payable  to  the  wife  of  the 
insured  if  living,  and  if  not  living,  to  his  heirs,  administrators  and 
assigns,  became,  on  the  death  of  the  insured  after  that  of  his  wife, 
a  part  of  his  estate.**' 

(E)  Rights  of  Creditors.— Under  the  statute  of  a  foreign  state 
limiting  the  amount  of  insurance  which  the  wife  may  be  entitled  to 
as  against  his  creditors  it  was  held  that  the  creditors  were  only  en- 
titled to  such  proportion  of  the  insurance  as  the  premiums  in  excess 
of  the  amount  stated,  made  when  the  insured  was  insolvent,  bear  to 
the  entire  amount  of  premiums  paid.***  It  was  further  held  in  this 
case  that  the  right  of  creditors  to  snch  excess  insurance  does  not  de- 
pend on  whether  the  present  claims  of  creditors  are  those  they  held 
when  he  paid  such  premiums  or  whether  the  present  creditors  then 
held  claims  against  him,  where  the  indebtedness  had  been  shifted 

401.  It  was  Immaterial  that  I.  had  living,  then  to  his  eiecutors.  admlo- 
pald  the  premium,  and  had  possession  latratora,  and  assigns,  became,  on  the 
and  control  of  the  policy,  and  that  his  death  of  assured  after  that  of  hla 
wife  and  children  had  no  knowledge  of  wife,  a  part  of  hla  estate,  to  be  ad- 
it.— New  York  Life  Ina-  Co.  v.  Ireland,  ministered  according  to  the  terms  of 
17  S.  W.  617.  his  will. — Schumacher  v.  Schumacher. 
76   S.   W.   60. 

B90— (■)    Xlghts   at  Credltora. 

499.    Where  an  Insurer  agreed  to  and  WO.    Manet.   Dig.   Ark.   I    4623.   Bu- 

rn ade  an  Indorsement  on  the  policy.  thorlzing  Insurance  on  one's  life  for 
naming  the  first  beneficiary's  sister  as  the  benefit  of  his  wife,  wblch  shall  be 
the  beneficiary.  It  was  bound  by  It,  payable  to  her  free  from  the  claim*  of 
even  though  the  request  to  do  so  was  bis  creditors,  provided  that  such  exemp- 
not  made  on  the  form  provided  by  It.  tlon  shall  not  apply  where  the  amount 
— American  Nat.  Ins.  Co.  v.  Burnalde,  of  premium  annually  paid  out  of  the 
17S  S.  W.  1(8.  funds  of  the  husband  shall  exceed  1300 

404.  The  holder  of  a  life  Insurance  limits  the  amount  only  which  one  ln- 
pollcy  has  the  power  to  direct  that  his  solvent  or  financially  embarrassed  mav 
children  shall  share  the  proceeds  there-  so  expend  In  premiums;  and  creditors 
Of,  If  he  plainly  designates  the  funds  of  Insured,  who  pays  a  greater  amount 
to  be  shared,  and  the  persona  who  shall  of  annual  premium,  which  Is  a  reason- 
partake  of  the  a^me,  and  the  amount  able  provision  according-  to  his  eondl- 
or  proportion  each  person  shall  receive.  tlon  In  life,  are  entitled,  aa  against 
— Clausen  v.  Jones.  46  S.  W.  183,  18  the  wife,  to  such  proportion  only  of 
Tax.  Civ.  App.  376.  the  Insurance  as  the  payments  in  ex- 

cess  of  1300   per   year,  made  when    he 
BM     (P)    Heath    of    Beneflolary.      (See       was     Insolvent     or    financially    embar- 
■8    Dent-    Dltf.    tnatmuuw,    j|    147S-      rassed,   bear  to   the  entire  amount  of 
1474.)  premiums  paid.— Red  River  Nat.  Bank 

v.  Da  Berry,  10B  S.  W.  998.  See  28 
Cent.  Dig.  Insurance,  ii  H79.  1481, 
1482. 
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frequently.*"7  The  right  to  dower  of  the  wife  in  such  a  case,  in 
the  absence  of  special  conditions  is  not  to  be  considered  on  the 
question  of  whether  his  financial  condition  is  such  that  under  this 
foreign  statute  he  may  not,  as  against  creditors,  pay  more  than  the 
specified  amount  of  premiums."8 

Policy  for  Benefit  of  Creditor. — The  rule  is  that  the  creditor  who 
insures  the  debtor's  life  as  security  is  entitled  in  the  event  of  the 
latter's  death  to  recover  the  amount  of  his  debt  with  interest  at 
six  per  cent  and  the  amount  of  premiums  paid  by  him."8  ""  The 
creditor's  right  to  the  proceeds  is  superior  to  the  right  of  the  widow 
and  minor  children  who  claim  the  proceeds  in  lieu  of  homestead 
and  other  exemptions,  the  estate  being  insolvent,"*  and  this  is  the 
case  although  the  probate  court  sets  aside  a  certain  portion  of  the 
insurance  in  lieu  of  the  exemptions  stated.'"  To  the  extent  of  the 
creditor's  claim  the  proceeds  are  not  subject  to  the  jurisdiction  of 
the  probate  court."'    The  creditor  need  not  show  an  assignment  to 


467.  The  right  of  creditors  Of  In- 
sured to  Insurance  on  hie  life  In  favor 
of  his  wife,  derived  from  premiums  In 
excess  of  1300  per  year,  the  amount 
limited  by  Mansf.  Dig.  Ark.  1  4623. 
In  case  of  one  not  free  from  financial 
embarrassment,  does  not  depend  on 
whether  the  present  claims  of  cred- 
itors are  those  they  held  when  he  paid 
such  premiums,  or  on  whether  the 
present  creditors  then  held  claims 
against  him,  he  having  at  all  times 
been  so  largely  Indebted  to  some  one 
or  other  that  he  would  have  proved 
Insolvent  had  he  been  forced  to  meet 
his  liabilities,  and  such  continuing-  In- 
debtedness having  been  merely  shifted 
from  one  creditor  to  another,  or  from 
one  form  of  indebtedness  to  another. 
—Red  River  Nat.  Bank  v.  De  Berry, 
106   S.  W.  998. 

488.  In  the  absence  of  special  con- 
ditions of  111  health,  Imminence  of 
death,  or  other  possible  facta,  the  right 
to  dower  of  the  wife  of  one  who  effects 
insurance  on  his  life  in  her  favor  Is 
not  to  be  considered  on  the  question 
of  whether  his  financial  condition  Is 
such  that  under  Mansf.  Dig.  Ark.  I 
4623,  he  may  not,  as  against  his  cred- 
itors, pay  more  than  1300  annual  pre- 
miums—Red River  Nat.  Bank  v.  De 
Berry.   105   S.  W.    998. 

ESI — Xdfs   Poliny   for  Benefit   of  Cred- 
itor. 

409.  Where,  after  an  account  stated. 
the  creditor  Insured  the  debtor's  life 
as  security,  the  creditor,  in  the  event 
of  the  debtor's  death,  could  only  re- 
cover on  the  policies  the  amount  of 
his  debt  and  Interest  at  6  per  cent,  and 
the  amount  of  premiums  paid  by  him. 
—Stacy   v.   Parker.   132    S.  W.   532. 

470.  A  debtor  procured  his  life  to 
be  Insured  for  the  benflt  of  a  creditor, 
to  whom  the  policy  was  made  payable. 


The  application  was  signed  by  both 
debtor  and  creditor,  and  the  premiums 
were  paid  by  the  creditor.  Held,  that 
the  creditor  was  entitled  out  of  the 
proceeds  of  the  policy  only  to  the 
amount  of  his  debt  and  disbursement. 
— Ooldbaum  v.  Blum,  15  S.  W.  554. 

471.  In  an  action  by  an  administra- 
trix against  a  life  Insurance  company 
and  another  on  a  policy,  the  proceeds 
of  which  have  been  paid  to  the  latter 
under  a  clause  making  the  same  pay- 
able to  him  as  creditor  "as  his  Inter- 
est may  appear,  otherwise  to  the  exe- 
cutors or  aHslgns  of  the  insured," 
where  plaintiff  claims  the  creditor  had 
no  interest  therein  at  the  death  of  the 
Insured,  the  burden  Is  on  her  to  show 
to  what  extent  the  debt  had  been  paid. 
— Andrews  v.  Union  Cent.  Life  Ins.  Co., 
44  3.  W.  "10,  Judgment  reversed  50  8. 
W.  B72,  92  Tex.  684. 

479.  The  fact  that  a  deceased  hus- 
band was  Insolvent,  and  the  probate 
court  has.  In  Ueu  of  homestead  and 
other  exempt  property,  set  aside  to  the 
surviving  wife  and  minor  children 
a  certain  portion  of  the  proceeds  of 
her  husband's  life  Insurance  policy, 
confers  no  righls  superior  to  those  of 
a  creditor  to  whom  the  policy  was 
made  payable  as  his  Interest  might 
appear. — Andrews  v.  Union  Cent.  Life 
Ins.  Co..  44  S.  W.  610.  judgment  re- 
versed 50  S.  W.  572,  92  Tex.  584. 

473.  Where  a  life  Insurance  policy  . 
Is  payable  to  a  creditor  of  Insured  as 
his  Interest  may  appear,  otherwise  to 
Insured's  executor,  and  the  creditor 
holds  the  policy  as  collateral,  his  light 
to  the  proceeds  thereof  Is  superior  to 
the  right  of  the  widow  and  minor  chil- 
dren of  insured,  who  claim  the  pro- 
ceeds in  lieu  of  homestead  and  other 
exemptions,  the  estate  being  Insi 
To  the  extent  of  the  creditor's 
the  proceeds  of  the  policy  are  no 
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himself  where  the  policy  is  payable  to  him  and  he  holds  it  as  col- 
lateral as  in  such  case  he  is  the  absolute  owner. "*  Where  the  plain- 
tiff claims  that  the  creditor  had  no  interest  in  the  policy  at  the 
death  of  the  insured  the  burden  is  on  him  to  show  to  what  extent 
the  debt  had  been  paid."1 

Assignee  of  Policy  Before  Lou. — A  transfer  of  a  policy  by  a 
debtor  to  a  creditor,  having  no  insurable  interest  in  the  former's 
life,  operates  only  as  a  mortgage  to  secure  the  debt,  interest  and 
premiums  subsequently  paid.*™  A  wife  is,  after  divorce,  entitled  to  - 
a  lien  on  a  policy  on  the  life  of  her  husband  assigned  to  her  during 
their  marriage,  for  premiums  paid  by  her.*"  In  a  case  where  a 
policy  payable  to  insured's  estate  was  assigned  to  his  partner  to  the 
extent  of  such  an  interest  as  the  partner  might  have  when  the 
policy  became  a  claim  and  the  insurer  before  issuing  the  policy 
notified  the  insured  and  his  partner  that  it  did  not  issue  policies 
baaed  on  the  insurable  interest  of  a  partner  in  the  life  of  a  co- 
partner, it  was  held  that  the  interest  of  the  co-partner  on  the  death 
of  the  insured  was  the  amount  which  the  insured  then  owed  him.*1* 

Where  the  Beneficiary  Has  No  Insurable  Interest  the  Heirs  May; 
Recover. — The  heirs  of  the  insured  can  recover  on  a  policy  in  pref- 
erence to  a  beneficiary  where  the  latter  has  no  insurable  interest 
and  his  father  paid  the  first  premium  and  was  to  pay  the  pre- 
miums thereafter.*™ 

Policy  as  Community  Property — (A)     In  General. — A  policy  on 

Ject  to  the  jurisdiction  of  the  probate  became  a  claim.     Insurer  before  lssu- 

court.     Judgment  44  S.  W.  610.  revere-  ing  the  policy  notified  Insured  and   hia 

ed.— Andrews  v.  Union  Cent.  Life  Ins.  copartner  that  It  did  not  Issue  policies 

Co.,  GO  S.  W.  5T2,  91  Tex.  684.    I  based   on   the   Insurable   interest   of  a 

474.  Where  an  Insurance  policy  la  partner  In  the  life  of  bis  copartner, 
payable  to  a  creditor  of  Insured  as  Held,  thnt  the  Interest  of  the  copartner 
his  Interest  may  appear,  other-wine  to  In  the  policy  on  the  death  of  Insured 
Insured's  executor,  and  the  creditor  was  the  amount  which  insured  then 
holds  the  policy  as  collateral,  and  has  owed  him. — Smith  v.  Hessey,  184  6.  W. 
paid  the  premiums  thereon,  he,  In  order  256.  See  28  Cent.  Dig.  Insurance,  II 
to  recover,  need  not  show  any  asslrn-  1*52,  1476,  1481.  I486, 
ment  of  it  to  him.  as  he  Is  the  abso- 
lute owner. — Andrews  v.  Union  Cent.  477.  A  wife,  paying  premiums  on  a 
Life  Ina.  Co.,  68  5.  W.  1031.  policy  on  the  life  of  her  husband  as- 
signed to  her  by  the  husband  during 
883 — Aaslffue  of  Polioy   ■•for*  Jjoss.  the  existence  of  the  marriage  relation, 

(Baa  as  Cent.  Dig.  Xnsuranos,  i{  14DS,  la,  on   the  divorce  of  the  parties,  en- 

1476 a 47 u,  1481,  naa,  148S.)  titled  to  a  lien  on  the  policy  for  such 

,  premiums.— Hatch   v.  Hatch,   80  9.  W. 

47B.     A   transfer   of   a  policy   of   life  411.  8S  Tex.  Civ.  App.  3TS. 
Insurance  by  a  debtor  to  a  creditor  hav- 
ing no  Insurable   Interest  In   the  debt-  BansBolary    Having-    no    Insurable    Xa. 
or's  life,  operates  only  as  a  mortgage  tsreat,  Halra   May  BaooTar. 
to   secure   the   debt   and   interest   and 

premiums  subsequently  paid  by  the  478.  Where  the  beneficiary  of  a  life 
creditor  and  interest,  and  to  that  ex-  Insurance  policy  had  no  insurable  In- 
tent Is  valid. — Harde  v.  Qermanla  Life  terest,  and  the  father  of  such  bene- 
Ins.  Co.,  1S3  S.  W.  S6B.  See  28  Cent.  (lclary  paid  the  first  annual  premium. 
Dig.  Insurance,  91  14S2-148B.  and    was   to   pay    the   premiums    there- 

478.     A  life  policy  was  made  payable  after,  the  heirs  of  the  assured  can  re- 

to  Insured's  estate.     Insured   assigned  cover  the  money  due  on  the  policy  on 

the  policy  to  his  copartner  to  the  ex-  his  death,  in  preference  to  such  bene- 

tent   of   such   an   Interest   as   the   co-  D  clary. — Hay  her     v.     Manhattan     Life 

partner   might   have   when   the   policy  Ins.  Co..   27   S.  W.   124. 

^OOglC 
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the  life  of  the  husband  is  not  part  of  the  community  estate,**"  and 
a  wife  cannot  claim  it  even  though  the  premium  is  paid  out  of  their 
community  estate,  unless  the  payments  are  made  with  intent  to 
defraud  her.**1  *"  A  policy  on  the  life  of  the  wife,  payable  to  the 
husband  is  his  separate^  property,  and  not  community  property. *w 
A  wife  cannot  reeover  either  the  policy  or  premiums  paid  by  her 
husband  for  the  benefit  of  his  children  by  his  first  marriage,  even 
where  the  premiums  were  paid  out  of  the  community  funds  of  the 
second  marriage,  where  there  was  no  intent  to  defraud  the  wife.*** 
(B)  After  Divorce. — After  divorce  a  wife  cannot  recover  of  in- 
surer beeause  community  funds  were  used  in  paying  premiums  on 
the  husband's  policy.*0*  And  a  judgment  of  divorce,  adjudging 
personal  property  to  belong  to  the  community  estate,  does  not  give 
the  wife,  after  divorce,  any  interest  in  a  policy  on  the  husband's 
life.*"1 

PAYMENT  OR  DISCHARGE,  CONTRIBUTION 
AND  SUBROGATION 


Interest  on  Amount  of  Loss. — Interest  is  properly  assessed  against 
the  insurer  on  the  amount  of  a  policy  from  the  time  proof  of  death 
is  received  until  the  money  is  tendered  into  court  but  it  is  not 
proper  to  allow  it  up  to  the  time  of  trial.*88     However,  a  tontine 


478.  The  right  to  the  proceeds  of  an 
Insurance  poller  on  the  life  of  the  wife, 
payable  to  the  husband.  Is  his  separate 
property,  and  not  community  property. 
Judgment  61  S-  W.  632,  reversed. — 
Martin  v.  McAllister.  68  S.  W.  614,  S* 
Tex.   66T. 

480.  An  Insurance  policy  on  the  life 
of  the  husband  is  no  part  of  the  com- 
munity estate  of  a  husband  and  wife. 
— Jones  v.  Jones.  146  8.  W.  S65. 

401.  A  wife  cannot  claim  the  pro- 
ceeds of  an  Insurance  policy  on  the 
life  of  her  husband,  even  though  the 
premium  be  paid  out  of  their  com- 
munity estate— unless  the  payments 
are  made  with  Intent  to  defraud  her. — 
Id. 

489.  Evidence  held  to  support  a 
finding  that  the  use  by  a  husband  of 
community  funda  of  his  second  mar- 
riage to  pay  premiums  on  a  life  policy 
In  favor  of  the  children  of  his  first 
marriage  was  not  with  intent  to  de- 
fraud Ilia  second  wife. — Rowlett  v. 
Mitchell,  114  a  W.  84G. 

403.  The  wife  after  the  husband's 
death,  cannot  follow  and  recover  com- 
munity funds  lawfully  disposed  Of  by 
the  husband  for  other  purposes  than 
the  benefit  of  the  community  estate, 
.and  hence,  where  a  husband  procured 
a  life  policy  for  the  benefit  of  his 
children    by   a   first    marriage,    if  they 


survived  him,  and,  after  his  second 
marriage,  continued  to  pay  premiums 
thereon  from  community  funds  of  the 
second  marriage  without  Intent  to  de- 
fraud the  wife  and  without  changing 
the  beneficiaries,  the  wife  could  not  re- 
cover any  of  the  premiums  paid  or 
proceeds  of  the  policy. — Id. 

484.  After  divorce,  wife  cannot  re- 
cover of  Insurer  because  community 
funda  were  used  In  paying  premiums 
on  husband's  life  policy. — Northwest- 
ern Hut.  Life  Ins.  Co.  v.  Whlteselle, 
If  8  S.  W.  22. 

485.  Judgment  of  divorce,  adjudg- 
ing personal  property  to  belong  to 
community  estate,  does  not  give  wife, 
after  divorce,  any  Interest  In  policy 
of  husband's  life. — Id. 

FATICXBrT 


480.  Interest  was  properly  a 
against  a  life  Insurance  company  on 
the  amount  of  a  policy  from  the  time 
proof  of  death  was  received  until  the 
money  was  tendered  Into  court,  but 
Improperly  allowed  up  to  the  time  of 
trial. — Southwestern  Ins.  Co.  v.  Woods 
Nat.  Bank,  101  S.  W.  111.    See  28  Cent. 
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dividend,  becoming  by  the  terms  of  a  policy  a  part  thereof,  does 
not  bear  interest.**7 

Mode  and  Sufficiency  of  Payment. — Where  the  beneficiary  retains 
a  check  for  the  amount  doe  sent  by  the  insurer,  without  objection, 
except  an  unfounded  one  that  it  was  insufficient  in  amount,  this 
constituted  a  sufficient  tender  and  prevented  the  recovery  of  in- 
terest."" 

Recovery  of  Payment.— An  insurer  is  not  entitled  to  recover  back 
money  paid  because  of  a  mistake  due  to  its  ignorance  of  the  facts.*** 

Release  or  Discharge  from  Liability. — A  release  from  liability  is 
not  binding  where  it  is  procured  by  an  adjuster  who  fraudulently 
represents  that  the  policy  was  void  because  it  had  not  been  de- 
livered while  the  insured  was  in  good  health.**0 

Damages  for  Refusal  of  Payment — Losses  Shall  Be  Paid  Promptly 
(A) — Statutory  Regulations. — In  all  cases  where  a  loss  occurs  and 
the  insurance  company  liable  therefor  shall  fail  to  pay  the  same 
within  thirty  days  after  demand,  such  company  shall  be  liable  to 


487.  A  tontine  dividend,  becoming 
by  the  terms  of  a  policy  a  part  there- 
of, does  not  bear  interest. — -Stevens  v. 
German  Life  Ins.  Co.,  82  S.  W.  824,  28 
Tex.  Civ.  App.  IBS. 

(H — Mode  and  Snmctency  of  Payout. 
(«h  as  Cent.  Dig.  Insnraiioa,  IS  1406, 
UN) 

488.  Where  an  Insurance  company 
sent  to  a  beneficiary  under  a  policy  a 
check  for  the  amount  due,  which  she 
retained  without  objection,  except  an 
unfounded  objection  that  It  was  In- 
sufficient in  amount,  this  constituted 
a  sufficient  tender,  and  prevented  the 
recovery  of  interest. — Fidelity  Hut. 
Life  Ins.  Co.  of  Philadelphia.  Pa.,  v. 
Zapp,  160  S.  W.  1S8.  See  28  Cent.  Die 
Insurance,  I  1484. 


p.   If   1600,   ISOl.) 


488.  An  Insurance  company  held 
not  entitled  to  recover  back  money 
paid  because  of  a  mistake  due  to  its 
ignorance  of  facts. — Kansas  City  Life 
Ina.  Co.  v.  Blackstone,  141  S.  W.  702. 
See  28  Cent.  Dig-.  Insurance,  II  1600. 
1101. 


«-) 

490.  A  release  procured  by  an  Insur- 
ance adjuster  of  a  claim  on  a  life  pol- 
icy by  fraudulently  representing-  that 
the  policy  was  void  because  not  hav- 
ing been  delivered  in  the  good  health 
of  the  insured,  would  not  be  binding. — 
Northwestern  Life  Ass'n  v.  Flndley,  (8 
S.  W.  095. 


481,  Where  the  beneficiary  under  a 
policy  of  life  insurance,  after  death  of 
the  insured,  demanded  the  amount  of 
the  policy,  and  refused  the  amount 
offered  by  the  insurer,  and  began  suit 
for  and  recovered  the  amount  of  the 
policy  she  was  entitled  to  attorneys' 
fees. — First  State  Ins.  Co.  v.  Jlmlnes, 
183  S.  W.  666.  See  28  Cent.  Big.  In- 
surance,  I  1498. 

49a  Rev.  St.  1896,  Art.  3071,  au- 
thorizing the  recovery  of  penalty  and 
attorney's  fees  In  an  action  on  a  policy, 
having  been  repealed  by  Acts  31st  Leg. 
ch.  108,  par.  89,  and  the  penalty  clause 
of  such  act  having  no  application  to 
assessment  companies,  plaintiff  could 
not  recover  penalty  and  attorneys'  fees 
In  an  action  on  an  assessment  policy; 
the  cause  of  action  accruing  after  auch 
repeal. — National  Life  Ass'n  v.  Bagel  - 
Btein,  1SS  9.  W.  363.  See  28  Cent.  Dig. 
Insurance,    J    1498. 

'  493.  Rev.  St.  1896.  Art.  3071,  pro- 
vides that.  If  a  Ufe  Insurance  com- 
pany liable  for  a  loss  fails  to  pay 
it  within  the  time  specified  In  the 
policy  after  demand,  the  company  shall 
be  liable,  In  addition  to  the  amount  of 
the  loss,  for  12  per  cent  damages,  to- 
gether with  reasonable  attorney's  fees 
for  the  collection  of  the  loss.  Held, 
that  where  the  attorneys  Of  the  bene- 
ficiary, under  certain  policies,  after 
proofs  of  death,  wrote  defendant  a 
letter  directed  to  its  home  office,  noti- 
fying It  that  the  policies  had  been 
placed  in  their  hands  for  collection, 
and  that,  as  the  statutes  provided  for 
attorney's  fees  and  a  penalty  in  case 
of  suit,  the  attorneys  thought  it  was 
fair   to   notify   defendant   and  request 
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pay  the  insured  in  addition  to  the  amount  of  loss  twelve  per  cent 
damages  on  the  amount  of  such  loss  together  with  reasonable  attor- 
ney's fees  for  the  collection  of  such  lose.     (Art.  4746,  Rev.  St.  1914.) 

(B)  Change  in  Law. — The  original  law  imposing  twelve  per 
cent  damages  and  attorney 's  fees  for  failure  to  pay  a  loss  promptly 
was  passed  in  1874  and  was  included  in  the  Revised  Statutes  of 
1895  as  Article  3071.""  It  was  applicable  to  life  and  health  insur- 
ance companies  only  and  made  such  companies  liable  to  the  dam- 
ages mentioned  when  they  failed  to  pay  the  amount  of  the  policy 
"within  the  time  specified  in  the  policy."  Article  4746  of  the  Re- 
vised Statutes  of  1914  includes  life,  accident  and  health  insurance 
companies  and  makes  such  companies  liable  for  the  damages  when 
they  shall  fail  to  pay  a  loss  "within  thirty  days  after  demand 
therefor."  Article  3071  of  the  Revised  Statutes  of  1895,  authoriz- 
ing the  recovery  of  damages  and  attorney's  fees  for  failure  to  pay 
within  the  time  specified  was  held  not  to  apply  to  accident  insur- 
ance companies.*14 

(0)  As  to  Constitutionality  of  Law. — The  law  making  an  in- 
surer, failing  to  pay  a  loss  within  the  time  specified  in  the  statute, 
liable  to  twelve  per  cent  damages  and  reasonable  attorney's  fees, 
is  constitutional."0'  MS  B"  Such  a  law  is  not  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
when  applied  to  a  foreign  insurance  company,  as  denying  such  com- 
pany the  equal  protection  of  the  laws.**'  B0"  80°  BM    Neither  is  it  nn- 


payment  In  advance  of  litigation,  such 
latter  constituted  a  sufficient  demand. 
and,  the  policy  sued  on  not  having 
been  paid  according  to  Its  terms,  plain- 
tiff was  entitled  to  recover  damages 
and  attorney's  fees. — penn  Hut.  Life 
Ins.  Co.  v.   Maner.   109  S.  W.  1084,  101 
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clary's  right  to  damages  and  attor- 
ney's fees  as  provided  by  Rev.  St.  1896. 
Art.  3071.  became  a  part  of  the  prin- 
cipal claim,  which  was  not  affected  by 
the  fact  that  the  attorneys  for  the 
Insurance  company  offered  to  pay  the 
amount  of  the  policy  and  6  per  cent. 
Interest  before  suit  brought. — Id.  See 
38  Cent.  Dig.   Insurance,  I   1498. 

49B.  Rev.  St.  1896,  Art.  30T1.  pro- 
vides that,  where  a  loss  occurs  under 
a  policy,  and  a  life  Insurance  company 
liable  therefor  falls  to  pay  It  within 
the  time  specified  In  the  policy,  after 
demand,  the  company  shall  pay  the 
holder  of  the  policy  in  addition  to  the 
amount  of  the  loss  12  per  cent  dam- 
ages on  the  amount,  etc.  Held,  that 
the  additional  amount  required  to  be 
paid  Is  not  a  penalty,  but  damages. 
and  every  life  Insurance  policy  entered 
Into   In   the  state  la   made  In   view   of 


the  provision,  and  embraces  ft  as  part 
of  the  con  tract. —Mutual  Reserve  Life 
Ins.  Co.  v.  Jay.  109  S.  W.  1110. 

4B6.  Rev.  St.  1896,  Art  3071,  mak- 
ing- life  Insurance  companies  falling  to 
pay  a  loss  within  the  time  specified 
In  the  policy  after  demand  therefor, 
liable  to  a  12  per  cent  penalty  and 
reasonable  attorney, — fees  for  the  col- 
lection of  such  loss,  Is  not  In  violation 
of  the  14th  amendment  to  the  United 
States  Constitution,  when  applied  to  a 
foreign  Insurance  company,  as  denying: 
such  company  the  equal  protection  of 
the  laws. — New  York  Life  Ins.  Co.  v. 
Orlopp.  61  S.  W.  338,  26  Tex.  Civ.  App. 
114. 

407.  A  finding  that  a  life  insurance 
company  refused  to  pay  a  policy  to  an 
alleged  assignee  thereof  because  it 
supposed  that  the  wife  and  children 
of  Insured  had  claimed  or  might  claim 
(he  proceeds  of  the  policy  or  a  part 
thereof,  carries  with  It  a  finding  of 
good  faith,  relieving  the  company  from 
liability  for  damages  and  attorney  a' 
fees  Imposed  by  Rev.  St.  1896,  Art. 
30T1.  for  nonpayment  within  the  time 
stipulated    in    the   policy. 
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constitutional  as  discriminating  against  insurance  companies  or  as 
attempting  to  take  their  property  without  due  process  of  law,"1  *02 
nor  is  it  &  special  law  regulating  the  practice  of  the  courts  within 
the  prohibition  of  Constitution,  Article  3,  paragraph  56,  subdivision 
16.m  Such  a  law  is  not  unconstitutional  as  being  special  legisla- 
tion  ™B  or  as  violating  Constitution,  Article  1,  paragraph  3,  pro- 
viding that  no  man  or  set  of  men  are  entitled  to  exclusive  separate 
public  services.'0* 


4»n.  Rev.  St.  1896,  Art  8071,  mak- 
ing a  life  Insurance  company  falling 
to  pay  within  the  time  specified  In  the 
policy  liable  for  damages  and  attor- 
ney's fees,  does  not  make  an  Insur- 
ance company  liable,  where  there  are 
adverse  claimants  to  the  amount  due 
under  the  policy,  and  It  has  merely 
refused  to  pay  until  the  claimant  en- 
titled thereto  has  been 
court.— Id. 

490.     That  a  life  Insur 
did    not   anticipate    a   lawsuit    by    ad- 

under  a  policy  by  Instituting  an  Inter- 
pleader suit  and  bringing  them  Into 
court  to  settle  their  dispute  cannot  be 
held  to  show  a  desire  to  evade  pay- 
ment, rendering  the  company  subject 
to  the  liability  for  damages  and  at- 
torney's fees  Imposed  by  Rev.  St.  1895, 
Art.  3071,  for  nonpayment  within  the 
time   stipulated   in   the   policy. — Id. 

SOO.  Rev.  St.  Art.  3071,  providing 
that  a  life  Insurance  company  refusing 
to  pay  a  policy  within  the  time  speci- 
fied therein  shall  be  liable  to  a  penal- 
ty of  12  per  cent,  and  reasonable  at- 
torney's fees,  does  not  deny  the  equal 
protection  of  the  laws  guaranteed  by 
the  fourteenth  amendment  of  the  fed- 
oral  constitution. — Sun  Life  Ins.  Co, 
v.  Phillips,  70  S.  W.  603. 

Ml.  Rev.  St.  1895,  Art  3071,  pro- 
viding that  a  life  Insurance  company 
falling  to  pay  a  loss  within  the  time 
specified  In  the  policy  shall  be  liable 
to  pay  the  holder  12  per  cent  of  tlie 
amount  of  the  loss  In  addition  thereto. 
Is  not  unconstitutional,  as  discrim- 
inating s gainst  Insurance  companies, 
and  as  attempting  to  take  their  prop- 
erty without  due  process  of  law— New 
York  Life  Ins.  Co.  v.  English,  TO  3. 
W.  440.  Judgment  reversed,  72  S.  W. 
18. 

60S.  Rev.  St.  Tex.  Art.  29G3,  pro- 
viding that  health  and  life  insurance 
companies  falling  to  pay  a  loss  when 
due  are  liable  for  12  per  cent,  of  such 
loss  in  addition  thereto,  does  not  con- 
flict with  Const.  Art.  1,  Par.  19,  pro- 
viding that  no  citizen  shall  be  depriv- 
ed of  property  except  by  due  course  of 
the  land.— Union  Cent.  Life  Ina.  Co. 
v.  Chownlng,  28  3.  W.  982.  86  Tex.  654. 

BOO.  Rev.  St.  Art.  2963,  providing 
that  health  and  life  insurance  com- 
panies falling  to  pay  a  loss  when  due 
are  liable  for  12  per  cent  thereof,  and 
26—  In*. 


:e  In  addition  thereto, 
le  not  a  special  law  regulating  the 
practice  of  Courts  within  the  prohibi- 
tion of  Const.  Art.  3,  Par.  66,  subd.  16. 
— Union  Cent.  Life  Ins.  Co.  v.  Chown- 
lng, 26  S.  W.  982,  86  Tex.  664;  Mutual 
Life  Ins.  Co.  of  New  York  v.  Blodgett. 
27   S.  W„  286. 


Mi.  Rev.  St.  Ten.  Art.  2963. 
vidlng  that  health  and  IK 
companies  failing  to  pay  a  loss  when 
due  are  liable  for  12  per  cent  of  such 
loss  in  addition  thereto,  does  not  vio- 
late Const.  U.  S.  Amend.  14,  Par.  1, 
providing  that  no  state  shall  deny  the 
equal  protection  of  Its  laws  to  persons 
within  its  Jurisdiction.— Union  Cent. 
Life  Ins.  Co.  v.  Chownlng,  26  S.  W. 
982.  86  Tex.  654. 

SOS.  Rev.  St.  2963.  which  provides 
a  penalty  for  a  failure  on  the  part  of 
insurance  companies  to  pay  a  loss 
within  the  time  specified  in  a  policy, 
is  not  unconstitutional,  as  being 
special  legislation, — Manliatten  Life 
Ins.  Co.  v.  Fields,  26  S.  W.  230. 

SOS.  Rev.  St.  Tex.  Art  2953,  mak- 
ing health  and  life  companies,  falling 
to  pay  losses  when  due.  liable  for  a 
reasonable  attorney's  fee  In  addition 
to  such  loss,  does  not  violate  Const. 
1,  Par.  13,  providing  that  all  courts 
shall  be  open,  and  every  person  shall 
have  remedy  by  due  course  of  law. — 
Union  Cent.  Life  Ins.  Co.  v.  Chownlng, 
26  S.  W.   982,   86  Tex.   664. 

507.  Article  2963,  Rev.  St.,  making 
a  life  Insurance  company,  falling  to 
pay  a  loss,  within  the  time  specified 
in  the  policy,  liable  for  1!  per  cent 
damages  on  the  amount  Of  such  loss. 
together  with  reasonable  attorney 
fees  for  the  collection  of  such  lose,  is 
constitutional.— Mutual  Life  Ins.  Co. 
of  New  York  v.  Walden,  26  S.  W.  1012; 
Union  Cent.  Life  Ins.  Co.  v.  Chownlng, 
28  S.  W.  117;  Mutual  Life  Ins.  Co.  of 
Mew  Fork  v.  Simpson.  Id.  837. 

MB.  Rev.  St.  2653,  providing  that 
health  and  life  Insurance,  companies 
failing  to  pay  a  loss  when  due  are 
liable  for  12  per  cent  of  the  loss  in 
addition  thereto.  Is  not  unconstitu- 
tional—Mutual  Life  Ins.  Co.  of  New 
York  v.  Blodgett,  27  S.  W.  286. 

Ms.  Rev.  at  Tex.  Art.  29B3,  provid- 
ing that  health  and  life  insurance  com- 
panies falling  to  pay  a  loss  when  due 
are  liable  for   12  per  cent  of  such  loss 
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(D)  An  to  Its  Construction;  and  Operation.— This  additional 
amount  required  to  be  paid  is  not  a  penalty,  but  damages  and  all 
life  policies  are  made  in  view  of  the  provision  and  embrace  it  as  a 
part  of  the  contract."0  The  Supreme  Court  held  that  it  applied 
to  future  losses  only  when  it  was  enacted  by  the  Fourteenth  Legis- 
lature, saying  that  to  apply  it  to  policies  existing  at  the  time  of 
passage  and  even  to  future  losses  would  violate  the  obligation  of 
the  contract  and  the  prohibition  in  the  State  Constitution  against 
retrospective  laws."2* 

-  (E)  Application  to  Foreign  Companies. — A  foreign  company  can 
not  stipulate  in  its  policy  that  it  shall  be  payable  in  the  state  of 
its  incorporation  to  avoid  the  twelve  per  cent  penalty.018 

(F)  Application  to  Assessment  Companies. — Where  the  cause  of 
action  accrued  after  the  repeal  of  Article  3071  of  the  Revised  Stat- 
utes of  1895  by  the  Thirty-first  Legislature,  and  the  penalty  clause 
of  such  act  had  no  application  to  assessment  companies  the  plain- 
tiff could  not  recover  the  twelve  per  cent  damages  and  attorney's 
fees.**1  The  Laws  of  1909,  Chapter  108,  paragraph  65,  however, 
exempting  assessment  companies  from  liability  for  penalties  and  at- 
torney's fees  were  changed  by  the  incorporation  of  such  provisions 
in  the  statute  of  1911  as  Article  4957,  so  that  thereafter  assessment 
companies  were  subject  to  such  liability. BIS    (See  Ann.  524*.) 

(O)  Necessity  for  Demand  as  a  Condition  Precedent. — The  court 
is  not  authorized  to  impose  a  penalty  by  way  of  damages  and  attor- 
ney's fees  unless  there  is  proof  of  a  specific  demand,  the  word  de- 
mand meaning  a  request  made  on  another  to  do  a  particular  act 
under  a  claim  of  right.0"  Demand  can  be  made  on  any  authorized 
agent.0""  Evidence  of  the  furnishing  of  proofs  of  death,  of  a  state- 
ment by  insurer  to  the  policyholder  that  it  woud  not  pay  and  the 
bringing  of  the  suit  on  the  policy  is  insufficient.811  **■*  The  bring- 
ing of  suit  does  not  constitute  the  statutory  "demand.""1  m    De- 

ln  addition  thereto,  does  not  violate  lng  of  proofs  of  death,  and  of  a  state- 
Const.  Art.  1,  Par.  S,  providing  that  ment  by  Insured  to  the  policyholder 
no  man  or  set  of  men  are  entitled  to  that  It  would  not  pay.  and  the  brlng- 
exclusive  separate  public  services. —  lng  of  suit  on  the  policy.  Is  Insuf- 
TJnlon  Cent.  Life  Ins.  Co.  v.  Chownlng,  flcient;  the  word  "demand"  meaning  a 
10  S.  W.  982.   SB  Tex.  864.  request  made  on  another  to  do  a  par- 

510.     Const.   1878,  Art.   3,  Paragraph  tlcular   act    under   a   claim    of   right. — 

43,   authorizing   a    revisal,    held   not    to  Mutual  Life  Ins.  Co.  v.  Ford,  ISO  S.  W. 

prevent  the   change   made  in   Rev.   St.  7S9,  writs  of  error  denied,  131   B.  W. 

1896,  Art.  3071,  in  taking  It  over  from  408. 

Act  May  2,  1874    (Acts  14  Leg.  C  146),  BIS.     Bev.    St.    1896,    Art.    SOU,    Im- 

Paragraph  9,  which  statute  makes  life  poses    a   penalty    by    way    of    damages 

Insurance  companies  liable  to  a  penalty  and  attorney's  fees   for  failure  of  an 

and  attorney's  fee  on  refusal  to  pay. —  Insurance    company    to    pay    a    policy 

American   Nat.   Ins  Co.    v.   Collins.   149  within   a   specified   time   after  demand. 

8.  W.  664.  Held,   that   where   an   insurance   com- 

Bll.     Rev.  St.  1896,  Art.  3071,  lmpos-  pany  refuses  to  pay  a  loss  after  proofs 

Ing  a  penalty  by  way  of  damages  and  have    been    furnished,    and    thereupon 

attorney's   fees   for   the   failure   of   an  plaintiff  at  once  began  suit,  such  suit 

Insurance    company    to    pay    a    policy  did    not    constitute    a    statutory    "de- 

wlthln  a  specified    time   when   demand  mand,"  and  she  was  therefore  not  en- 

for  payment  has  been  made,  does  not  titled    to    recover    statutory    damages 

authorize  the  court  to  Impose  the  pen-  and  attorney's  fees  on  recovering  the 

alty  unless  there  Is  proof  of  a  specific  amount     of     the     policy. — Id.      See     28 

demand,   and  evidence   of   the  furnish-  Cent.   Dig.   Insurance,   I   1498. 
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mand  must  come  before  suit,  even  though  it  appears  that  the  de- 
mand would  have  been  ineffectual.11*  "*  However,  a  late  case  holds 
that  demand  may  be  made  after  suit  is  brought  on  the  policy."*' 
Where  the  attorneys  for  the  plaintiff  wrote  to  the  insurer's  home 
office  notifying  it  that  the  claim  was  in  their  hands  for  collection, 
that  the  statute  provided  for  penalties  and  attorney's  fees  and  they 
thought  it  was  fair  to  notify  it  and  request  payment,  the  letter  was 
a  sufficient  demand  under  the  statute.4™ 

Offer  of  Settlement  No  Bar. — After  the  time  had  elapsed  within 
which  the  policy  was  payable  according  to  its  terms,  the  right  to 
damages  and  attorney's  fees  was  not  affected  by  the  fact  that  the 
attorneys  of  the  insurer  offered  to  pay  the  amount  of  the  policy 
and  six  per  cent  interest  before  suit  brought.***  m*  "Where  the  bene- 
ficiary refused  the  amount  offered  by  the  insurer  and  began  suit 
for  and  recovered  the  amount  of  the  policy  she  was  entitled  to  at- 
torney's fees.**1 

(H)  Good  Faith  on  the  Part  of  Insurer  With  no  Desire  to  Evade 
{Payment. — Where  the  insurer  refused  to  pay  because  it  supposed 
the  proceeds  might  be  claimed  by  another  and  it  acted  in  good  faith, 
it  was  relieved  from  the  operation  of  the  statute  imposing  dam- 
ages.4" An  insurer  merely  refusing  to  pay  in  a  case  where  there 
are  adverse  claimants,  until  the  claimant  entitled  thereto  has  been 
determined  by  the  court,  is  not  liable  for  damages  under  the  stat- 
ute."6 M*  In  such  a  ease  that  the  insurer  did  not  .anticipate  a  law- 
suit by  filing  an  interpleader  and  bringing  the  claimants  into  court 
to -settle  their  dispute  cannot  be  held  to  show  a  desire  to  evade  pay- 
ment, rendering  the  company  subject  to  the  statutory  damages.*** 

SIS.     The  penalty  prescribed  by  Sev.  such  provision.     Held,  that   the  penal- 

St.  189B,  Art.   8071,  against  life  inaur-  ty  could  not  be  exacted  from  an  ao!'.- 

aoce  companies  for  failure  to  pay  the  dent   Insurance  company. — Aetna   Life 

proceeds   of  a  policy   within   the   time  Ins.  Co.  v.  J.  B.  Parker  A  Co.,  TS  S.  W. 

specified    by    the    policy    after    demand  811. 

therefor  la  not  recoverable  In   the  ab-  BIB.     Batis'   Ann.   Civ    St.   Art.    3071, 

aence   of   demand   before   suit,   though  authorising'    the    recovery    of    12    per 

It   appears   that    demand   would    have  cent,  of  the  loss  and  an  attorney's  foe 

been   ineffectual. — American   Nat.    Ins.  from    an    Insurance   company    for    1U 

Co.  v.   Collins,   149    S.   W.    664.      See   28  failure  to  pay  within  the  time  specified 

Cent,  Dig.  Insurance,  I  1488.  la  the  policy,  does  not  apply  to  acci- 

613a.     The  demand   by   the    beneflcl-  dent  Insurance. — Aetna  life  Ins.  Co.  v. 

ary    for   payment   of  a   disputed   claim  J.  B.  Parker  ft  Co..  TS  8.  W.  168.  ESO. 
on    a    life    policy    sufficient    to    entitle  BIS.     A    foreign   life    insurance   nira- 

hlm   to   recover   12   per   cent   damages  pany,    which    obtains   a   permit   to    do 

and  attorney's  fee  may  be  made  after  business  in  Texas,  cannot  avoid  the  IS 

bringing  action  on  the  policy. — Illinois  per  cent,  penalty,  provided  by  statute 

Bankers'    Life  Ass'n  v.   Dodson,   189  S.  for  a  failure  to  pay  a  policy,  by  a  atlp- 

W.   992.  ulatlon    In    the   policy   that   It   shall   be 

014.     Rev.    St.    Art.    S0T1,    authorises  payable  In  the  state  of  the  lncorpora- 

a  recovery  of  IS  per  cent.  Of  the  loss  Hon,  In  which  no  such  penalty  Is  pro- 

and  an  attorney's  fee  as  a  penalty  for  vlded    for. — Franklin    Ins.    Co.    v.    Vil- 

the   failure  of  an   Insurance   company  leneuve.  80  S.  W.  1014. 
to  pay  Its  policy  within  the  time  spec-  517.     The  Statute  providing  for  dam 

ifled.     The  article  Is  found  In  chapter  ages  and  attorney's  fees  for  refusal  to 

8,     tit.     68,     entitled     "General     Provl-  pay    an    Insurance    policy    within     the 

siona,"    but    which   deals    with    foreign  time  specified  In   the  statute.  If  liabtl- 

lnsurance    companies.      Chapter    4    con-  Ity  thereon  be  established,  is  const!  tu- 

cerns    "Home,   Life   and   Accident    In-  >Ional. — Amarlllo  Nat.  r.ire  Ina.  Co.  v. 

bu ranee    Companies,"    but    contains    no  Brown,   IBS  S.  W.   8G8. 
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In  a  late  case,  however,  it  is  held  that  where  the  insurer  fails  to 
pay  within  the  thirty  days  provided  after  a  proper  demand  and 
proof  of  death,  it  becomes  liable  for  the  penalty  and  attorney's 
fees,  though  the  omission  was  not  willful,  but  in  good  faith.618 

(I)  Insurer  Liable  for  Penalty  Though  Policy  Has  Been  Bur. 
rendered. — Where  the  insured,  while  insane,  surrendered  his  poli- 
cies and  his  personal  representatives  after  his  death  notified  the 
insurer  of  their  election  to  rescind  such  surrender,  the  latter  be- 
comes liable  for  the  statutory  damages  and  attorney's  fees  when 
the  claim  is  not  paid  within  thirty  days  after  such  notice  and  de- 
mand.120 

(J)  Computation  of  Penalty. — The  twelve  per  cent  penalty  is 
charged  on  the  portion  of  the  amount  due  on  the  policy  which  the 
insurer  withholds.8" 

(K)  Amount  of  Attorney's  Foes. — Where  the  plaintiffs  recov- 
ered nearly  twenty  thousand  dollars,  a  verdict  fixing  the  attor- 
ney's fees  at  five  thousand  dollars  was  held  not  excessive."11     In 


BIS.  In  determining  whether  a  life 
Insurance  company  wai  liable  (or  the 
statutory  penalty  for  falling  to  make 
payment  within  a  specified  time  after 
the  filing  of  proofs  of  death,  only  such 
proofs  as  were  submitted  to  the  In- 
surer could  be  considered. — National 
Life  Ass'n  v.  Parsons,   MO  S.  W.  1038. 

Where  an  Insurance  company  falls 
to  pay  a  loss  within  30  days  after  a 
proper  demand  and  proofs  of  death,  It 
becomes  liable  for  the  penalty  and  at- 
torney's fee  prescribed  by  Rev.  St. 
1911.  Art  4T40,  though  its  omission 
was  not  willful,  but  In  good  faith.— Id. 

SIS.  Laws  1909.  c.  IDS,  I  OB,  ex- 
empting assessment  companies  from 
liability  for  penalties  and  attorney')) 
fees  for  failure  to  pay  losses  within  SO 
days  after  proofs  and  demand,  held 
changed  by  the  incorporation  of  such 
provision  in  the  statute  of  1911.  as 
article  4957.  so  that  thereafter  assess- 
ment companies  were  subject  to  such 
liability.— Id. 

BSO.  Where  insured,  while  Insane, 
surrendered  his  policies  of  life  insur- 
ance, and  his  personal  representatives 
after  his  death  notified  the  insurer  of 
their  election  to  rescind  such  sur- 
render. Insurer  having  refused  to  pay 
the  policies  within  30  days  after  such 
notice  and  demand  became  liable  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
Art.  4748,  for  damages  and  attorney's 
fees.— New  York  Life  Ins.  Co.  v.  Hag- 
ler.  109  S.  W.  1064. 

631.  Where,  In  a  suit  to  set  aside 
the  surrender  of  life  Insurance  pol- 
icies and  to  recover  thereon.  It  was 
finally  held  that  plaintiffs  were  en- 
titled to  recover  119,8/0.23.  together 
with  a  penalty  and  attorney's  fees,  a 
verdict  fixing  such  fees  at  IB, 000  was 


-Id. 
The   It   per  c 


.   penalty  t 


vlded  by  statute  for  the  failure  of  an 
Insurance  company  to  pay  a  life  pol- 
icy will  only  be  charged  on  the  por- 
tion of  the  amount  due  thereon  which 
the  company  withholds. — Franklin  las. 
Co.  v.  Villeneuve.  60  S.  W.   1014. 

693.  Where  the  beneficiary  of  an  in- 
surance policy  is  uncertain  by  reason 
of  conflicting  claims,  and  the  Insur- 
ance company  proceeds  promptly  and 
properly  to  Hie  Its  bill  of  Interpleader, 
It  Is  not  liable  for  statutory  penalties 
for  failure  to  pay  loss  within  the  time 
specified  In  the  policy  after  demand 
of  payment.— Stevens  v.  Qennanis  Life 
Ins.  Co.,  68  S.  W.  834,  28  Tex.  Civ. 
App.  156. 

SfH.  Sayles'  CIv.  St.  Art.  3071,  pro- 
vides that  in  all  cases  where  a  loss 
occurs,  and  the  life  or  health  insur- 
ance company  liable  therefor  shall  fall 
to  pay  the  same  within  the  time  spec- 
ified in  the  policy,  after  demand  made 
therefor,  the  company  shall  be  liable 
In  addition  to  pay  the  policyholder  IZ 
per  cent,  damages  on  the  loss  and 
reasonable  attorney's  fees.  Held,  that 
a  demand  was  necessary  under  such 
section  to  entitle  plaintiff  to  the  bene- 
fit thereof,  notwithstanding  its  ap- 
parent futility. — Northwestern  Life 
Assur.  Co.  v.   Sturdevant.   69   8.  W.  II, 

M4a  Hev.  St.  Art.  296S,  provides 
for  a  penalty  of  12  per  cent,  and  rea- 
sonable attorney's  fees.  In  addition  to- 
the  amount  of  the  loss  on  a  life  pol- 
icy, If  the  company  falls  to  pay  the 
less  within  the  time  specified  therein. 
Article  2871a,  as  amended  in  1B8B.  ex- 
cepts from  this  provision  mutual  re- 
lief associations  which  have  no  capital 
stock,  and  whose  relief  funds  are- 
created  by  assessment.  If  the  principal 
officers  of  such  associations  make  an- 
annual  statement  showing  certain 
specified    facts.     Held,    that    It    la    In- 
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the  absence  of  proof  of  services  performed  by  attorneys  it  is  im- 
proper, in  interrogating  expert  witnesses,  to  recite  what  was  done 
by  counsel  in  preparing  the  case.B2M 

ACTIONS 

Conditions  Precedent  in  General. — The  insurer  cannot  complain 
that  the  plaintiff  failed  to  return  money  paid  him  in  pursuance 
of  an  invalid  agreement  of  release,  where  the  money  so  paid  was 
credited  on  the  amount  recovered.617 

Service  of  Process — Statutory  Regulations. — Process  against  any 
domestic  insurance  company  may  be  served  only  on  the  president, 
or  any  active  vice-president,  or  secretary,  or  general  counsel  re- 
siding at  the  city  of  the  home  office  of  the  company,  or  by  leav- 
ing a  copy  of  same  at  the  home  office  of  such  company  during 
business  hours.     (Art.  4745,  Rev.  St.  1914.) 

Change  in  Lav. — This  article  of  the  statute  repeals  Article  1222 

Holllngsworth,   189   S.   W. 


cum  bent  on  a  company  which  has 
rendered  Itself  amenable  to  the  pen- 
alty to  show  'every  fact  necessary  to 
bring  It  within  the  exception. — Mutual 
Reserve  Fund  Life  Ass'n  v.  Payne,  32 
S.  W.  1063. 

BOS.  The  suit  Itself  was  not  such  a 
demand  as  the  statute  Intended. — 
Northwestern  Life  Assur.  Co.  v.  Stur- 
devant,   69   8.  W.   SI. 

MS*.  Under  Vernon's  Sftyles'  Ann. 
Civ.  St.  1914,  Art.  4746,  Insurance  com- 
pany, which  failed  to  pay  beneficiary 
under  1460  policy,  after  her  demand  for 
payment  of  1225,  represented  by  In- 
surer's division  superintendent  to  be 
all  that  was  due,  held  liable  in  dam- 
ages of  12  per  cent,  of  the  face  amount 
of  policy,  which  was  In  fact  the 
amount. — American  Nat.  Ins.  Co.  v. 
Hawkins.   189  S.  W.  830. 

SBBb.  Under  Vernon's  Saylea'  Ann. 
Clv.  St.  1914.  art.  4746,  allowing  Inter- 
est and  attorney's  fees  upon  failure  to 
pay  loss  after  demand  upon  Insurance 
company,  held,  that  demand  can  be 
made  upon  any  agent  of  company  au- 
thorized to  act  In  premises. — American 
Nat.  Ins.  Co.  v.  Holllngsworth,  189  S. 
V.   7*2. 

6*60.  Under  Vernon's  Saylcs'  Ann. 
Clv.  St,  1914.  Art.  4746.  proper  demand 
on  Insurance  company  for  payment  of 
loss  Is  a  prerequisite  to  demand  for 
penalty  and  attorney's  fees,  and  proof 
of  loss  and  filing  suit  Is  not  sufficient. 
—Id. 

BBSd.  On  Issue  of  attorney's  fees 
allowed  by  Vernon's  Sayles'  Ann.  Clv. 
St.   1914.  Art.   4746,  upon  failure  of  In- 

roand,  in  absence  of  proof  of  services 
performed  by  attorneys,  held  Improp- 
er, In  Interrogating  expert  witnesses, 
to  recite  what  was  done  by  counsel  In 
preparation     of    case. — American    Nat. 


791. 
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panics,  and  those  Incorporated  out  of 
this    State.    In   all    cases   where    a   loss 

witbln  the  time  specified  in  the. pol- 
icy, shall  be  liable  to  pay  the  holder 
of  said  policy,  in  addition  to  the  loss, 
not  more  than  twelve  per  cent  on  the 
liability  of  said  company  for  said 
less;  also  all  reasonable  attorney's 
fees  for  the  prosecution  of  the  case 
against  said  company"  (Act  of  lith 
Leg.,    p.    100).     This    is    held    to    apply 


to  future  losses. 

a  suit   oi 

i  a  poi- 

it    was   ■ 

allow   as   part   of 

dar 

Stat 

held  to 

operate    prospectively 

1    IB    1 

ividently 

ed  by  their  plain 

and 

unequivocal  Ian- 

guage.     To  apply 

thli 

i  act  to 

policies 

even  to  future  losses  would  violate 
the  obligation  of  the  contract  and  the 
prohibition  in  the  State  Constitution 
against  retrospective  laws.— The  Pied- 
mont and  Arlington  Life  Insurance  Co. 
v.  Treay  Ray  et  al„  50  Tex.  611. 

(in  SB   OTO.  904). 


597.     An 
<uit   on   a   policy   could   not   complain 

.hat  plaintiffs  had  failed  to  return  ' 
noney  paid  to  them  in  pursuance  of 
in  Invalid  agreement  of  release. 
vtiere  the  money  so  paid  was  credited 
in  the  amount  recovered.— North  was  - 
ern    Life    Ass'n    v.    FIndley,    68    S.   W. 
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of  the  Revised  Civil  Statutes  of  1895,  authorizing  service  of  cita- 
tion in  an  action  against  an  incorporated  company,  on  its  local 
agent.628 

Defenses  in  General. — In  an  action  by  the  executor  of  insured  it 
was  no  defense  that  the  insurer  had  paid  the  proceeds  to  an  as- 
signee under  an  assignment  for  moneys  advanced,  to  he  used  by 
insured  in  gambling  transactions  in  cotton  futures. **•  In  such 
a  ease  where  the  assignee  had  no  insurable  interest  and  the  in- 
surer paid  the  proceeds  with  notice  of  such  assignee's  claim  against 
the  insured's  estate,  the  insurer  was  not  entitled  to  justify  the 
payment  on  the  theory  that  the  assignee  received  the  money  in 
trust  for  those  equitably  entitled  thereto."0 

Joinder  of  Causes  of  Action.— In  a  case  where  the  payee  of  notes 
given  by  a  firm  and  secured  by  Hens  on  the  firm  property  and  by 
certain  stock  belonging  to  one  of  the  partners,  after  the  death  of 
the  latter,  sued  the  surviving  partner  and  the  widow  of  the  de- 
ceased partner  to  foreclose  the  liens,  attempting  to  subject  the 
proceeds  of  the  policies  on  the  life  of  the  deceased  partner  col- 
lected by  the  widow,  it  was  held  that  the  action  against  the  widow 
of  the  surviving  partner  to  recover  the  insurance  could  not  be 
joined  in  the  suit  to  foreclose  the  liens.8*1  There  was  no  mis- 
joinder where  the  insurer  sued  its  agent  and  the  sureties  on  his 
bond  together  securing  his  indebtedness  to  the  company.11* 

Venue  of  Suits — (A)  Statutory  Regulations. — Suits  against  life 
< 

610 — Statutory  Proriatona. 

838.  As  regards  service  on  domestic 
insurance  companies,  of  certain  kinds,  Joinder  of  Oium  of  Action. 
Acts  31st  Leg.,  e.  108,  Par.  3*.  provid-  031.  The  payee  of  notes  given  by  * 
ing  how  service  on  them  "may  only"  Arm,  and  secured  by  Hens  on  the  firm 
be  had,  repeals  Rev.  St.  1896,  Art.  1222,  property  and  by  certain  stock  belong- 
as  amended  by  Acts  28th  Leg.,  c.  41,  lng-  to  one  of  the  partners,  after  the 
authorizing  service  of  citation,  in  an  death  of  the  latter  partner  sued  the 
action  against  an  incorporated  com-  surviving  partner  and  the  widow  of 
pany,  on  Its  local  agent. — American  the  deceased  partner  to  foreclose  the 
Nat.  Ins.  Co.  v.  Rodriguez,  162  S.  W.  Hens,  and  sought  to  subject  to  pay- 
8T1.  ment  Of  the  claim  the  proceeds  of  pol- 
i  Ides,  on  the  life  of  the  deceased  part- 
616 — Defenses.— In  CrananJ.  (Bee  OS  ner  collected  by  his  widow,  which  pol- 
ecat. Big.  Xnsurauoe,  if  1S30,  1538-  icies,  it  was  alleged,  had  been  secured 
IBM.)  with  moneys  belonging  to  the  Arm,  on 
the  understanding  between  the  part- 
sag.  In  an  action  by  insured's  ace-  ners  that  they  should  stand  as  securl- 
cutor  on  certain  life  polices,  It  was  no  ty  for  the  debts  In  question.  The  sur. 
defense  that  the  Insurer  had  paid  the  vlvlng  partner  Joined  In  a  cross-bill 
proceeds  to  an  assignee  under  an  as-  asking  the  same  relief  as  to  the  pol- 
stgnment  for  moneys  advanced,  to  be  lcles.  Held,  that  the  action  against 
used  by  Insured  in  gambling  transac-  the  widow  of  the  surviving  partner  to 
tlons  In  cotton  futures, — Manhatten  recover  the  Insurance  could  not  be 
Life  Ins.  Co.  v.  Cohen,  139  S.  W.  El.  Joined  In  the  suit  to  foreclose  the  liens. 
See  28  Cent.  Dig.  Insurance,  It  1610,  —First  Nat'l  Bunk  v.  Valenta.  75  B. 
1682.  W.  108T. 

53fl.     There    was    no    mis  joinder    of 

63a     Insurer   having   paid    the   pro-  causes  of   action,   where  a  life  Insur- 

ceede  of  policies  to  an  assignee  having  ance  company  sued  together  Its  agent 

no   insurable   Interest,   with   notice   of  and  the  sureties  on  his  bond  securing 

his  adverse  claim  against  the  Insured's  his    indebtedness    to    the    company. — 

estate,  held  not  entitled  to  Justify  the  Shaw  v.   Southland   Life   Ins.   Co.,    186 

payment   on   the   theory   that   the   as-  S.  W.  9X5. 
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and  accident  insurance  companies  or  associations  may  be  com- 
menced in  the  county  in  which  the  persons  insured,  or  any  of  them, 
resided  at  the  time  of  death  or  injury.  (Art.  1830  (29),  Rev.  St. 
1914;  alBO,  Art.  2308  (12),  Rev.  St.  1914.)  Suit  may  also  be  in- 
stituted in  the  county  where  the  home  office  of  the  insurer  is 
located,  or  in  the  county  where  the  loss  has  occurred  or  where 
the  policyholder  or  beneficiary  instituting  such  suit  resides.  (Art. 
4744,  Rev.  St.  1914.) 

(B)  Case  Law.— Under  Article  1830  of  the  Revised  Civil  Stat- 
utes (see  above)  the  insurer's  interpleader  against  the  widow  of 
the  insured  residing  in  one  county  and  a  creditor  residing  in  an- 
other, was  held  properly  brought  in  the  creditor's  county."*  And 
the  fact  that  the  widow  was  subsequently  appointed  adminis- 
tratrix in  her  county  gave  her  no  privilege  to  have  the  cause 
transferred  to  such  county.5"  The  claim  of  the  creditor  was  held 
not  a  money  demand  against  the  estate  so  that  administratrix 
was  not  entitled  to  have  the  cause  removed  to  the  county  of  her 
residence.8"  The  defendant  in  such  a  case  by  filing  a  motion  to 
quash  citation  and  a  plea  in  abatement  in  the  county  of  the  cred- 
itor's residence  was  not  deprived  of  any  privilege  to  be  sued  in 
her  own  county."* 

Limitations  by  Provisions  of  Policy. — A  stipulation  in  a  policy 
limiting  the  time  within  which  suit  shall  be  brought,  is  valid,  and 
runs  during  the  minority  of  the  beneficiaries,  there  being  no  ex- 
ceptions in  their  favor,  and  the  insured  having  had  knowledge  that, 
if  a  cause  of  action  should  accrue  to  them  at  all,  it  would  be  during 
their  minority.*" 

Statutory  Regulations  as  to  Limitations  in  Policy. — Insurers  are 
prohibited  from  having  a  provision  in  their  policies  limiting  the 
time  within  which  any  action  may  be  commenced  to  less  than  two 
years  after  the  cause  of  action  shall  accrue.  (Art.  4742,  Rev.  St. 
1914.) 

018 — Tuna.     (See  98  Cent.  Mf.  Inane-  to  proceeds  of*  policy  as  between   the 

■no*,  SS  1B38-1P13S.)  creditor    and    the    widow    and    admlnl- 

033.     Under  Rev.  St.   1911.  Art.  1880.  atratrlx   of  Insured   held  not  a   money 

Cl.  i,  insurer's  interpleader  against  the  demand  against  the  estate  so  that  ad- 

wldow  of  Insured  residing  in   D.  coun-  minlstratrix   wan  not  entitled   to   have 

ty  and  a  creditor  residing;  in  K.  county  the  cause  transferred  to  the  county  of 

held   properly   brought   In   K.   county,  her   residence. — Joy    v.    Citizens'    Life 

and    that    the   widow's   subsequent   ap-  Ins.   Co.,   178  S.  W.  690. 
poinlment      as     administratrix      In      D. 

county  gave  her  no  privilege  to  have  890 — limitations  Iff  Provisions  of  Pol- 
the  cause  transferred   to   D.    county. —  ley.      (See    88    Cent    Dig.    HuhMuum, 

Joy   v.    Citizens    Life    Ins.    Co.,    178    S.  K  'MO,  1048-1803.) 

W.  B90. 

834.     Defendant,   by  Ming   a  motion  830,     A     stipulation,      limiting'     the 

to  quash  citation  and  a  plea  In  abate-  time      within      which      suit      shall      be 

ment  in  an  action  in  the  district  court  brought.  Is  valid,  and  rune  during  the 

of  K.  county,  held  not  thereby  deprlv-  minority  of  the  beneficiaries,  there  be- 

ed    of   any  privilege   to   be   sued    In   D.  tng    no    exception    In    their    favor,    and 

county. — Joy  v.   Citizens'   Life   Ins  Co.,  the     assured     having     had     knowledge 

178  8.  W.  690.  that.  If  a  cause   of  action  should  ac- 

030.     Under  Rev.  St.  1911,  Art   1830,  crue  to  them  at  all.  it  would  be  during 

1  0.  claim  of  defendant  creditor  on  In-  their     minority. —Suggs     v.     Travelers 

surer'*   interpleader   to  establish   right  Ins.  Co.,   9   S.   W.   67S. 
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Time  Within  Which  Action  Host  Be  Brought.— As  a  general 
rule,  the  statute  of  limitations  begins  to  run  from  the  time  the 
right  of  action  accrues."1  A  beneficiary  under  a  policy  assigned 
by  the  insured  in  payment  of  his  debt  is  not  entitled  to  plead 
limitations  against  the  debt  as  a  defense  to  the  creditor's  right ' 
to  recover  the  debt,  interest,  etc.,  ont  of  the  proceeds  on  the  in- 
sured's death.0*1  In  such  a  case  where  the  creditor  had  no  insur- 
able interest,  limitations  did  not  begin  to  run  against  the  cred- 
itor's claim  until  the  policy  became  payable  on  the  insured's 
death.0**  The  statute  of  limitation  begins  to  run  for  conversion 
of  a  premium  by  an  agent  when  he  refuses  to  return  it  and  nego- 
tiates it,  barring  action  by  the  applicant  after  two  years."1*  *** 
"Whenever  the  owner  of  the  property  has  notice  or  by  reasonable 
diligence  would  know  of  the  conversion  the  statute  begins  to  run 
and  an  assignee  in  such  a  case  occupies  no  better  position  than 
the  assignor.039  M1  "« 

Parties. — The  Supreme  Court  in  an  early  case  held  that  a  policy 
payable  to  the  widow,  half  for  herself  and  half  for  the  use  of  the 
children,  can  be  collected  by  the  widow  and  the  children  are  not 
necessary  parties.080  The  widow  of  the  insured  is  not  a  necessary 
party  in  an  action  on  a  policy  by  the  insured's  special  adminis- 
trator.0*8 The  right  of  the  widow  and  children  to  sue  on  a  policy 
is  not  defeated  by  the  fact  that  it  was  payable  to  the  "executors, 


633— Time   Within  Wnlcli  Action  Mult 

B*  Bronjrht       (8a*  96  C«nt.  Dig.  In-' 

.,  !S  1540,  1B44-1SSO.) 


of  11ml  tali  on  a  begins  to  run  from  the 
time  the  right  of  action  accrues. — 
Adams  v.  San  Antonio  Life  Ins.  Co., 
185  S.  W.  «10. 


on  refusal  of  the  Insurer  to  accept  a 
risk,  refused  to  return  the  applicant's 
premium,  and   negotiated  It,   the  right 


statute  of    limitations. — Adams   v.    San 
Antonio  Life  Ina.  Co..  186  S.  W.  610. 

Ml.  The  assignee  of  one  holding  a 
rlsht  of  action  for  conversion  occupies 
no  better  position  than  the  assignor, 
and  Is  subject  to  the  same  rule  as  to 
limitation  of  his  action.— Adams  v. 
San  Antonio  Life  Ins.  Co,,  186  S.  W, 
610. 

MS.  Evidence  held  to  Show  that 
the  holder  of  a  right  of  action  for  con- 
version exercised  no  diligence  In  the 
premises,  so  that  his  action  was  barred 
within  the  statutory  period  from  the 
time  of  the  conversion. — Adams  v.  San 


by    reasonable    dillgeni 

of  the  conversion.— A  dam  i 

tonlo  Life  Ins.  Co.,   185  S,  W.  610. 

640.  Where  an  Insurance  agent. 
when  the  company  declined  the  risk. 
refused  to  return  the  applicant's  note 
but  negotiated  it  and  appropriated  the 
money,  the  refusal  of  the  agent  to  re- 
plicant that  his  application  was  de- 
clined was  sufficient  nollce  of  the  con- 
version   to    start    the    running    of    the 


don     after     two 

Antonio  Life  Ins.  Co..  iss  S.  W.  610. 

i     Antonio     Life 

943.     A    beneficiary    under    a    policy 

assigned  by  the  Insured  In  payment  of 

of     limitations 

his    debt    held    not    entitled     to    plead 

conversion    be- 

fense  to  the  creditor's  right  to  recover 

the  debt,  Interest,  etc..  out  of  the  pro- 

ceeds of  the  Insurance  on  the  insured's 

lams  v.  San  An- 

death. — Harde    v.    Qermania    Life    Ins. 

ist  a.  "> 


.  see. 


544.  Where  a  debtor  tranferred  a 
life  Insurance  policy  to  his  creditor 
In  payment  of  the  debt,  the  creditor 
having  no  insurable  Interest  In  his 
life,  limitations  did  not  begin  to  run 
against  the  creditor's  claim  until  the 
policy  became  payable  on  the  1m 
death. — Harde  v.  German  la  Life  Tin 
Co,.   163  S.  W.  6«6. 


... 
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administrators  or  assigns."5*3  Suit  on  a  policy  which  has  been 
assigned  to  a  creditor  as  security  may  be  in  the  name  of  the 
creditor  alone  as  assignee  or  in  the  name  of  the  insured  for  the 
use  of  the  creditor.6"  Although  the  beneficiary  has  no  insurable 
interest  in  the  life  of  the  insured  he  may  maintain  an  action  on 
the  policy  and  a  judgment  against  the  company  "does  not  preclude 
inquiry  between  the  beneficiary  and  the  legal  representative  of 
the  insured  as  to  the  ultimate  right  to  the  proceeds. 54S  A  petition, 
in  an  action  by  the  transferee  of  a  premium  note  on  a  policy,  which 
was  never  delivered,  alleging  that  the  insurer  had  agreed  to  in- 
demnify the  maker  against  any  liability  on  the  note,  is  not  suffi- 
cient to  justify  the  making  of  the  insurer  a  party  defendant."**  An 
attorney  does  not  become  a  necessary  party  although  he  has  been 
promised  a  certain  sum  based  on  recovery  on  a'  policy."™ 

Process  in  General. — The  fact  that  the  judgment  shows  the  de- 
fendant was  duly  served  and  cited  is  not  conclusive  on  appeal, 
where  the  original  petition  shows  service  was  sought  on  defend- 
ant's local  agent,  and  the  citation  in  the  record  shows  it  was 
served  on  such  agent."1 

Petition — (A)  Form  and  Requisites  in  General. — The  incorpora- 
tion of  the  insurer  must  be  alleged,  in  county  other  than  where  its 
principal   office  is.BS!     A  description   of  the   defendant   as  to   the 


4N4— nittN.      (S#»  88  Cant.  SIT.  Insur.. 

UM,  55  1S07.1070.) 

546.  That  a  policy  of  life  insurance 
was  payable  to  the  "executors,  ad- 
ministrators, or  assigns"  of  the  insur- 
ed did  not  defeat  the  right  of  the 
widow  and  children  of  Insured  to  sue 
on  it.— Sun  Life  Ins.  Co.  v.  Phillips,  TO 
S    W.   803.  I 

04*1.      The    beneficiary 


jollcj 


ictior 


l  although  he  has  no  Insur. 
Interest  In  the  life  of  the  assured,  and 
a  Judgment  against  the  company  does 
not  preclude  inquiry  between  the  ben- 
eficiary and  the  legal  representative  of 
the  assured  as  to  the  ultimate  right 
to  the  proceeds  of  the  policy. — Pacific 
Mut.  Life  Ins.  Co.  v.  Williams,  15  S. 
W.  478. 

047.  Where  the  Insured  assigns  his 
policy  to  a  creditor  as  collateral  se- 
curity for  the  debt  due  the  creditor. 
suit  on  the  policy  may  be  In  the  name 
of  the  creditor  alone  as  assignee,  or 
In  the  name  of  the  Insured  for  the  use 
o£  the  creditor. — New  Orleans  Ins.  Co. 
v.  Gordon,  3  8.  W.   718. 

policy  by  insured's  special  administra- 
tor, the  widow  of  insured  was  not  a 
necessary  party.— Metropolitan  Life 
Ins  Co.  v.  Qlbbs,  78  S.  W.  398,  3*  Tei. 
Civ,  App.  111. 

MB.  A  petition.  In  an  action  by  the 
transferee  of  a  note  for  a  premium  on 
an  Insurance  policy,  which  was  never 
delivered,  alleging  that  the  Insurance 
company  had  agreed  to  Indemnify  the 


maker  against  any  liability  on  the 
note,  Is  insufficient  to  Justify  the  mak- 
ing of  the  Insurance  company  a  party 
defendant. — Young  v.  State  Bank  of 
Marshall.  117  S.  W.  17fi. 

BOO.  An  Insurance  policy  payable  to 
widow,  half  for  herself  and  half  for 
use  of  children  can  be  collected  by 
widow  and  the  chlldern  are  not  neces- 
sary parties. — Piedmont  and  Arlington 
Life  Ins  Co.  v.  Ray,  50  Tex.  511. 

5BO*.  Agreement  to  pay  attorney  a 
fixed  sum,  based  on  recovery  on  a  life 
lnaurance  policy,  held  not  to  pass  the 
legal  title  out  of  the  beneff 


e  the 


ty  t' 

can   Nat.   Ins.  Co. 


i  the  policy.— 


<t  par- 
.merl. 


561.     Recital    in    the    Judgment    that 
defendant  was  "duly  served  and  cited" 

Inal  petition  showing  service  was 
sought  on  defendant's  local  agent,  and 
the  citation  in  the  record  showing  It 
was  served  on  such  agent. — American 
Nat.  Ins.  Co.  v.  Rodriguez,  153  S.  W. 
871. 

SSS — Petition.      (A)      Form  and  Baqul- 

■ItM  In  Oanaral.     (Baa  3B  Cant.  Dig*. 

DmiTMC*,     f|     1075-1580,     1584.1680, 

15H,  1598.) 

508.  Incorporation  of  insurer  must 
be  alleged,  In  county  other  than  where 
principal  office   Is.     Description   of 


It  l 


Insur 
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"Texas  Mutual  Insurance  Company"  was  not  sufficient. ■•*  The 
petition  need  not  set  out  the  policy  entire,  but  only  its  substance 
and  facts  showing  the  company's  liability."*  It  muBt  allege  con- 
sideration to  support  policy  or  it  will  be  insufficient  on  demurrer."* 
It  is  not  necessary  that  the  petition  allege  that  insured  was  in 
sound  health  when  the  policy  was  issued,  as  required  by  its  con- 
ditions.'"* "*  (For  sufficient  allegations  to  the  authority  of  the 
agent  to  bind  the  insurer  by  his  statements  as  to  what  the  pre- 
mium would  be,  see  Ann:  556a.) 

(B)  Performance  or  Waiver  of  Conditions. — The  plaintiff  must 
allege  a  waiver  of  proofs  of  death  required  in  the  policy  if  he  re- 
lies thereon. "'  A  plea  that  the  agent  to  whom  the  plaintiff  paid 
his  premium  was  authorized  to  collect  premiums  generally  in  a 
case  where  the  insurer  claimed  that  the  policy  had  lapsed  for 
non-payment  of  premium  was  proper  as  raising  the  issue  of  au- 
thority given  outside  the  written  contract,  the  latter  limiting  the 
agent's  authority  to  first  premiums.11"  Where  the  plaintiff  who 
was  led  to  believe  that  a  settlement  of  the  policy  would  be  accom- 
plished without  suit,  delayed  filing  same  as  alleged  in  the  petition, 
it  was  held  that  such  petition  showed  a  waiver  by  the  defendant 
of  a  condition  in  the  policy  providing  for  suit  within  one  year 
from  the  insured's  death,  such  delay  being  alleged  to  have  been 
with  fraudulent  intent  to  allow  such  year  to  expire. BM  In  this 
ease  it  was  held  that  the  evidence  was  sufficient  to  establish  a 
waiver  of  the  condition  where  the  defendant's  objections  to  the 
proofs  of  death  were  such  that  it  would  be  hard  to  attribute  to 
it  any  other  motive  than  the  fraudulent  purpose  to  allow  the  year 

pony"  Is  not  sufficient. — Texas  Hut.  334— (B)  Parfornumos  or  walvar  of 
Life  Ins.-  Co.  v.  Davldge,  61  Tex.  244.  Conditions.  (Im  SB  Csnt.  Dig-.  Ia- 
663.  Petition  on  life  policy  need  not  ■nranoe,  55  18*3,  ISM,  1BBB,  1003- 
set  It  nut  entire,  but  only  Its  substance,  1B0B.) 
and  facts  showing-  the  company's  lia- 
bility.—Northwestern  Mut.  Life  Ins.  BB7.  A  waiver  of  proofs  of  death 
Co.  v.  Freeman,  47  S.  W.  1025,  19  Tex.  required  by  policy,  if  relied  on  by  the 
Civ.  App.  63!.  Insured  in  an  action  thereon,  must  be 
6S4.  In  action  on  policy  of  life  In-  alleged. — American  Nat.  Life  Ins.  Co. 
surance,  it  was  not  necessary  that  pe-  v.  Rowell,  175  S.  W.  170. 
tition  affirmatively  allege  that  Insured  BBS.  Where  insurer  claimed  that  the 
was  In  sound  health  when  policy  was  the  policy  had  lapsed  for  non-payment 
Issued,  as  required  by  Its  conditions. —  of  the  second  premium,  plaintiff's  plea 
American  Nat.  Ins.  Co.  v.  Burnslde,  that  the  agent  to  whom  he  paid  was 
17E  S.  W.  169.  authorized  to  collect  premiums  gen- 
BBS.  In  action  on  a  life  policy,  held  erally,  though  his  written  contract 
necessary  that  petition  allege  that  in-  limited  his  authority  to  first  pre 
sured  at  Issuance  of  policy  was  In  mlums.  while  not  sufficient  for  estop* 
Bound  health. — American  Nat.  Life  pel.  was  proper  as  raising  the  Issue  of 
Ins.  Co.  v.  Rowell,  175  S.  W.  170.  authority  given  outalde  the  written 
BS8.  Petition  must  allege  considers-  c&n  tract.— American  Nat.  Ins.  Co.  v. 
Hon  to  support  policy  or  it  will  be  in-  Collins,  149  S.  W.  56*.  See  28  Cent. 
sufficient  on  demurrer.— Texas  Mut.  Dig-.  Insurance,  It  1593.  1603-6. 
Life  Ins.  Co.  v.  Davldge,  51  Tex.  244.  BBS.  In  an  action  on  a  life  policy 
BSOa.  Allegations  of  petition  held  providing-  for  suit  within  one  year 
to  sufficiently  allege  the  authority  of  from  assured's  death,  the  petition  al- 
the  agent  to  bind  the  Insurer  by  his  leged  quibbling  over  unimportant  de- 
fects in  the  proofs,  leading  plaintiff 
to  understand  that  the  matter  would 
be   adjusted   when   such   defects   were 
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to  expire,  without  expressing  dissatisfaction  with  the  merits  of 
the  claim,  and  a  statement  of  the  vice-president  of  the  insurer  that 
if  the  proofs  of  death  were  intelligently  filled  out  he  had  no  doubt 
that  the  matter  could  be  arranged.'*0 

Filing  of  Supplemental  Pleadings. — The  filing  of  a  trial  amend- 
ment after  a  verdict  has  been  rendered  is  not  prejudicial  where  the 
prayer  of  the  amendment  was  refused."1 

The  Answer  of  the  Defendant. — The  allegation  of  the  insurer  that 
the  coroner  found  that  insured  committed  suicide  presents  no  de- 
fense, his  finding  not  being  proof  or  even  evidence  of  suicide."1 
Where  a  petition  alleged  that  the  insurance  should  be  binding  the 
day  following  the  delivery  of  the  policy,  several  days  before  the 
insured's  death,  but  that  the  premium  should  be  paid  a  number 
of  weeks  after  such  delivery,  an  exception  stating  that  the  con- 
tract was  without  consideration  and  that  it  had  not  taken  effect 
before  insured's  death  was  properly  overruled."1 

Replication  and  Subsequent  Pleadings. — Demand  sufficient  to  en- 
title beneficiary  to  damages  and  attorney's  fees  may  be  made  after 
filing  suit  and  can  be  shown  by  amendment.*"*  After  .a  plea  of 
misrepresentation  as  to  habits  of  drunkenness  on  the  part  of  the 
insured,  evidence  that  the  drunkenness  was  known  to  the  agent 
of  the  insurer  could  not  be  introduced  in  the  absence  of  replica- 
tion setting  it  up.M* 


cured,  with  a  fraudulent  intent  to  al- 
low such  year  to  expire.  Held,  that 
the  petition  showed  a  waiver  by  de- 
fendant of  such  condition  In  the  pol- 
icy.— Mutual  Reserve  Fund  Life  Asa*n 
V.  Tolbert,  SS  S.  W.  lit. 

660.  In  an  action  on  a  life  policy 
providing  for  suit  within  one  year 
from  assured's  death,  the  evidence 
showed  that  defendant's  objections  to 
the  proofs  of  loss  furnished  were  such 
that  It  would  be  hard  to  attribute  to  It 
any  other  motive  than  the  fraudulent 
purpose  of  allowing-  such  year  to  ex- 
pire; that  In  addition  to  repeated  let- 
ters written  by  defendant,  demanding 
purely  formal  changes  In  the  proofs 
of  death,  without  Intimating  dissatis- 
faction with  the  merits  of  the  claim, 
defendant's  vice  president  stated  to 
plaintiff's  agent  that  plaintiff  had  the 
blanks  necessary  to  be  filled  up,  and,  If 
they  Were  Intelligently  filled,  he  had 
no  doubt  that  the  matter  could  be  ar- 
ranged. Held,  that  the  evidence  was 
sufficient  to  establish  a  waiver  of  the 
condition. — Mutual  Reserve  Fund  Life 
Ass'n  v.  Tolbert,  33  S.  W.   295. 

943 — Amended  and  Supplemental  Pltad- 

561.  Permitting  filing  of  trial 
amendment  after  verdict  held  not  pre- 
judicial, where  prayer  of  the  amend- 
ment was  refused. — Alamo  Trust  Co.  v. 
Prudential  Life  Ins.  Co.  of  Texas,  1S1 
S.  W.  T8T. 


040— Plea,  Answer  or  Affidavit  of  De- 
fense. (See  88  Cent.  Mf.  Insurance, 
If  1554,   IBOB-lBia,  1614-1634.) 

Sea.  The  allegation  of  the  answer, 
in  an  action  on  a  life  policy,  that  the 
coroner  found  that  Insured  committed 
suicide,  presents  no  defense,  his  finding 
not  being  proof  or  even  evidence  of 
suicide. — De  Garcia  v.  Cherokee  Life 
Ins.  Co.  of  Rome,  Ga..  180  S.  W.  1E3. 

sea.  Where  a  petition  on  an  oral 
life  insurance  alleged  that 
i  on  consideration  that 
Insured  should  pay  defendant  out  of 
his  monthly  wages  a  certain  sum 
In  monthly  Installments,  beginning 
November,  1900,  and  that  It  was  agreed 
at  the  time  Insured  delivered  his  ap- 
plication to  defendant's  agent,  on  Oc- 
tober 7,  1900.  that  the  Insurance  should 
be  binding  on  October  S,  1900,  which 
was  several  days  before  Insured's 
death,  an  exception  to  the  petition  that 
It  showed  that  the  contract  was  with- 
out consideration,  and  that  It  had  not 
taken  effect  before  Insured's  death, 
was  properly  overruled. — Pacific  Mut. 
Ins.  Co.  v.  Shaffer,  70  8.  W.  BBS. 

641— XepUoatlon   or  »emly  and    Hnbae- 
—    tOlae-a.      (See  98  Cent.  Dig. 

,  §f  is64,  leoa,  less,  loss.) 
With  regard  to  a  plea  of  mis- 
representation as  to  habits  of  drunken- 
ness on  the  part  of  the  Insured,  held, 
that   the   evidence   that    the   drunken- 
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Issues,  Proof  and  Variance.— It  was  not  error  to  exclude  the  evi- 
dence of  the  defendant  showing  that  there  was  another  policy  is- 
sued besides  the  policy  offered  by  the  plaintiff  when  such  defend- 
ant had  not  pleaded  the  issuance  of  the  second  policy. °"  Where 
the  facts  constituting  a  waiver  of  any  defense  are  not  specifically 
pleaded,  evidence  tending  to  prove  such  waiver  is  inadmissible."*8 
Evidence  that  the  insured  was  not  in  good  health  when  the  policy 
issued  was  properly  excluded  where  such  objection  was  not  made 
within  ninety  days  after  the  issuance'  of  the  policy."*  (See  Ann. 
566  for  evidence  held  insufficiently  pleaded  to  justify  evidence 
that  insured  was  not  in  sound  health  when  the  policy  issued.)  In 
an  early  case  it  was  held  that  as  statements  in  an  application  arc 
warranties  and  not  mere  representations,  an  issue  as  to  their  ma- 
teriality, is  immaterial."" 

Presumption  and  Burden  of  Proof — (A)  In  Showing  Suicide. — 
The  presumption  of  law  is  against  suicide  and  the  insurer,  defend- 
ing on  that  ground,  has  the  burden  of.  establishing  the  fact.080  *•* 
Mi  mo  As  to  whether  the  death  of  a  person  is  accidental  or  suicidal, 
the  presumption  is  in  favor  of  death  by  accident.6*8 

(B)  In  Showing  Insured  Was  Not  in  Sound  Health. — Under  the 
statute  (Arts.  4947  and  4948,  Rev.  St.  1914)  the  burden  is  not  on 
the  plaintiff  to  show  that  she  was  in  sound  health  when  the  policy 


ness  was  known. to  the  agent  of  the 
company  could  not  be  Introduced  In 
absence  of  replication  setting  It  up. — 
Texas  Mut.  Life  Ins.  Co.  v.  Davldge, 
61  Tex.  Hi. 

Beta.  The  demand  by  the  benefici- 
ary for  payment  of  a  disputed  claim 
on  a  policy  of  life  Insurance,  sufficient 
to  entitle  him  to  recover  12  per  cent; 
damages  and  attorney's  fee,  may  be 
made  after  bringing  action  on  the  pol- 
icy and  be  shown  by  amendment. — 
Illinois  Bankers'  Life  Ass'n  v.  Dodson. 
189  s.  w.  an. 


1644.) 


action  on  policy  of  life  In- 
cidence that  Insured  was 
not  In  good  health  when  the  policy 
Issued  held  properly  excluded,  where 
such  objection  was  not  made  within 
DO    days    after    Issuance    of    policy.— 


sued  on.  end  defendant  did  not  plead 
the  Issuance  of  another  policy,  there 
was  no  error  In  excluding  evidence  of- 
fered by  defendant  to  show  that  there 
were  two  policies  Issued. — American 
Nat.  Ins.  Co.  v.  Bird.  174  S.  W.  989. 

B66.  In  an  action  on  an  Insurance 
policy,  where  facts  constituting  a 
waiver,  of  any  defense  against  a  de- 
mand on  the  policy  are  not  specifically 
pleaded,  evidence  tending  to  prove  the 
waiver  Is  Inadmissible. — Metropolitan 
Life  Ins.  Co.  v.  Wagner.  109  S.  W.  1120. 
See  28  Cent.  Dig  Insurance.  II  1554, 
1832-1644. 

573.  As  statements  in  an  applica- 
tion for  a  life  Insurance  are  warran- 
ties, and  not  mere  representations,  an 
Issue  as  to  their  materiality,  in  an  ac- 
tion for  the  insurance.  Is  Immaterial. 
—Kansas  Mut.  Life  Ins.  Co.  v.  Coalson. 
54  S.  W.  388.  22  Tex.  Civ.  App.  64. 


169. 


Icy,    def 


that   Inst 


n  life  Ine 


I  health  when  policy  Issued  held 
not  sufficiently  pleaded  to  justify  ad- 
mission of  evidence  to  establish  It. — 
American  Nat.  Life  Ins.  Co.  v,  Howell, 
176  S.  W.   110. 

S67.    Where   the   life   Insurance  pol- 
icy Introduced  by  plaintiff  was  the  one 


(Hue  38  Cent.  Dig.  Insurance,  H  1SSS, 

1M5.NKK.) 

680.  Under  a  policy  excepting  lia- 
bility where  Insured  commits  suicide, 
but  not  requiring  the  beneficiary  to 
establish  that  death  was  accidental, 
the  presumption  of  law  Is  against  sui- 
cide and  the  insurer,  defending  on  that 
ground,  has  the  burden  of  establishing 
the  fact. — First  Texas  State  Ins.  Co. 
v.  Jlminez.  163  S.  W.  866.  See  28  Cent. 
Dig.  Insurance,  1S1655.  1646-1668. 
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issued,  the  latter  providing  that  no  obligations  were  assumed  un- 
less insured  was  in  sound  health. "* 

(0)  In  Showing  Waiver. — The  burden  is  on  the  insured  to  show 
waiver  where  there  has  been  a  failure  in  the  payment  of  a  pre- 
mium or  premium  note  and  the  policy  has  thereby  become  for- 
feited."* 

(D)  In  Showing  Deceased  Indebted  to  Recipient  of  Proceeds  of 
Policy. — The  burden  is  on  the  insurer,  in  an  action  by  the  admin- 
istratrix of  insured  on  a  policy  payable  to  a  creditor  of  insured 
"as  his  interest  may  appear,  otherwise  to  the  executor,  admin- 
istrator, etc.,"  to  show  that  the  deceased  was  indebted  to  the 
creditor  and  the  amount  of  the  debt,  when  it  attempts  to  justify 
on  the  ground  of  payment  to  the  creditor."1 

(E)  In  Showing  Survivorship. — The  burden  is  on  the  admin- 
istrator of  the  beneficiary  to  show  that  his  decedent  had  survived 
the  insured  where  the  policy  provided  that  it  should  be  payable  to 
a  certain  beneficiary,  if  living,  otherwise  to  the  executors  of  the 
insured,  in  a  suit  by  the  administrator  of  the  insured  against  the 
insurer  and  the  administrator  of  the  beneficiary  to  recover  the 
proceeds  of  the  poliey."6 

(F)  In  Showing  Financial  Condition  of  Insured. — Under  the 
law  of  a  foreign  state,  limiting  the  amount  of  insurance  payable 
to  a  wife  as  against  creditors,  the  wife,  in  an  action  claiming  a 
greater  amount  of  insurance  on  his  life  as  against  his  creditors, 
has  the  burden  of  showing  that  his  financial  condition  warranted 
him  in  paying  greater  premiums  for  her."1 

The  Burden  of  Showing  a  Prima  Facie  Case. — A  charge  that  the 
burden  is  on  plaintiff  to  show  a  prima  facie  case  by  proof  of 
execution  of  policy,  payment  of  all  premiums,  death  of  insured, 
proof  thereof  to  defendant,  and  defendant's  failure  to  pay  and 
that  if  the  jury  find  these  facts  they  will  find  for  the  plaintiff  un- 
less they  find  for  the  defendant  on  the  other  issues,  where  the  com- 
pany sets  op  a  breach  of  warranty  in  the  application,  is  not  ob- 
jectionable as  permitting  recovery  on  less  than  a  preponderance 
of  the  evidence,  and  without  proof  of  compliance  with  the  war- 
ranties and  conditions   precedent."' 

Ml.     In  an  action  by  the  art  m  In  Intra-  tltt    to    show    a    prima    facie    case    by 

trlx  of  insured  on  a  policy  payable  to  proof  of  execution  of  the  policy,  pay- 

a  creditor  of   Insured    "as   tils   Interest  ment  of  all  premiums,  death  of  Insur- 

may  appear,  otherwise  to  the  executor  ed,  proof  thereof  to  defendant,  and  de- 

aflmlnistrator.    or    assigns    of    the    In-  fendant's    failure   to    pay,   and    that   If 

sored,"   the  burden  Is  on  the  company  the  Jury  find  these  facts,  they  will  And 

to  show  that  deceased  was  Indebted  to  for  plaintiff   unless   they   find   for   de- 

the    creditor,    and    the    amount    of   the  fendant  on  the  other  Issues,  la,  not  ob- 

debt,  when   it  attempts   to  Justify  on  Jectlonable  as  permitting-  recovery  on 

the  ground  of  payment  to  the  creditor.  less  than  a  preponderance  of  evidence, 

Judgment,    44    S.   W.    410.    reversed. —  and  without  proof  of  compliance  with 

Andrews  v.   Union  Cent.   life  Ins.   Co.,  the   warranties   and   conditions    prece- 

50  S.  W.  5T2,  9!  Tex.  584.  dent — Mutual  Life  Ins.  Co.  v.  Nichols, 

SSa.     Where    the    company    sets    Up  34  S.  W.  910. 

breach  of  warranty  In  the  application,  B83.     Under  Mansf.  Dig.  Ark.  1  4021, 

a  charge  that  the  burden  Is  on  plain-  authorizing  insurance  on  one's  life  for 
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Admissibility  of  Evidence — (A)  In  General. — The  record  of  an 
assessment  passed  at  a  meeting  of  a  foreign  insurance  company 
and  signed  by  its  president  and  secretary  is  admissible."**  Parol 
evidence  that  it  was  agreed  that  a  premium  note  executed  by  the 
defendant  should  not  be  paid  if  the  defendant  would  assist  in  pro- 
curing other  insurance  is  inadmissible.9"  A  card  notifying  de- 
ceased of  the  maturity  of  a  premium  was  held  not  immaterial  or 
irrelevant. "•  An  insurer  may  not  introduce  a  letter  written  by 
its  officers  stating  that  insured  committed  suicide.806  Proof  of  the 
appointment  of  an  administrator  is  admissible  in  an  action  on  a 
policy  to  establish  his  capacity  to  sue."9  Declarations  of  insured 
after  the  policy  was  delivered  to  the  effect  that  he  had  dropped  it 
offered  in  evidence  with  reference  to  the  alleged  invalidity  on 
account  of  the  premium  not  having  been  paid  in  full,  are  not  ad- 
missible.*** Evidence  of  an  understanding  between  the  insured  and 
the  agent,  when  the  application  was  made,  that  when  the  policy 
arrived  it  might  be  accepted  or  rejected  at  the  option  of  the  in- 
sured, is  admissible  as  explaining  the  subsequent  repudiation   of 


the  benefit  of  his  wife,  which  shall  be 
payable  to  her  free  from  the  claims  of 
his  creditors,  provided  that  euch  ex- 
emption shall  not  apply  where  the 
amount  of  premium  annually  paid  out 
of  the  funds  of  the  husband  exceed 
1300,  the  wife,  claiming  a  greater 
amount  of  Insurance  on  his  life  as 
against  his  creditors,  has  the  burden 
Of  showing  that  his  financial  condition 
warranted  him  In  paying  such  greater 
premiums  for  her.— Red  River  Nat. 
Bank  v.  De  Berry,  10B  S.  W.  998.  See 
88  Cent.  Dig.  Insurance,  tf  164E-166S 

584.  Where  there  has  been  a  failure 
In  the  payment  of  a  premium  or  a  pre- 
mium note  and  a  policy  by  Its  express 
provision  has  become  forfeited,  the 
burden  of  showing  waiver  Is  upon  the 
Insured. — Security  Life  &  Annuity  Co. 
of  America  v.  Underwood,  160  8.  W. 
293.  See  28  cent  Dig.  Insurance,  If 
J.B65.   1*46-1668. 

58B.  Where  a  life  policy  provided 
that  it  should  be  payable  to  a  certain 
beneficiary,  If  living,  otherwise  to  the 
executors  of  the  Insured,  in  a  suit  by 
the  administrator'  of  the  Insured 
against  the  insurance  company  and 
the  administrator  of  the  beneficiary  to 
recover  the  proceeds  of  the  policy  the 
burden  was  on  the  administrator  of 
the  beneficiary  to  show  that  his  dece- 
dent had  survived  the  Insured.— Hi  lde- 
brandt  v.  Ames.  86  S.  W.  12S.  27  Tex. 
Civ.  App.   377, 

&8S.  In  an  action  for  life  Insurance, 
defended  on  the  ground  of  suicide  the 
burden  was  on  the  defendant  to  prove 
Its  defense.  Judgment,  ill  S.  W.  S67, 
reversed. — Grand  Fraternity  v.  Melton, 
117  S.  W.  788,  102  Tex.  399.  See  28 
Cent.    Dig.     Insurance,     S!     IEEE,    1646- 


B87-  It  la  presumed  that  an  Insur- 
ed's death  was  not  by  suicide. — Grand 
Fraternity  v.   Green,    131    S.    W.    442. 

688.  In  the  absence  of  satisfactory 
evidence  in  an  action  on  an  Insurance 
policy  as  to  the  death  of  a  person  be- 
ing accidental  or  suicidal,  the  pre- 
sumption Is  In  favor  of  death  by  acci- 
dent.— Mutual    Life    Ins.    Co.    v.    Ford. 

130  S.   W.   769,   writs   of  error  denied 

131  8.  W.  406.     See  28  Cent.  Dig.   In- 
surance, II  IEEE.   1646. 

588.  The  burden  was  not  on  one, 
suing  on  a  life  policy,  to  show  that 
she  was  In  sound  health  at  the  Issu- 
ance of  the  policy,  which  provided  that 
no  obligations  were  assumed  unless 
Insured  was  In  sound  health,  in  view 
of  the  provisions  of  Rev.  Civ.  St  1911, 
Arts.  4947,  4948.— American  Nat.  Inn. 
Co.  v.  Faweett,  16!  S.  W.  10.  See  28 
Cent.  Dig.  Insurance,  II   156G,  1646. 

590.  In  an  action  on  a  life  policy, 
the  burden  of  showing  suicide  on  the 
part  of  deceased  is  on  defendant. — 
Equitable  Life  Aasur.  Soo.  v.  Llddell. 
74  S.  W.  87. 


LdmlmibUlty    of    H  vid.no* .      (A) 
|S*U»BtX      (See   as   Cent    Dig.   Zn- 
tfca,    sf    1056,    1969,    1081,    1883- 
170*,) 

Ml.  Where  defendant  alleges  that 
the  policy  was  taken  out  by  plaintiff 
as  a  wagering  policy,  its  agent  may 
testify  that  he  urged  the  parties  to  . 
apply,  and  that  the  Insured  paid  the 
premium,  and  thought  at  first  of  mak- 
ing plaintiff's  minor  children  the  ben- 
eficiaries, but  concluded  to  make  plain- 
tiff the  beneficiary,  in  order  that  In 
the  event  of  his  marriage  It  might  be 
changed  more  easily. — Equitable  Life 
Assur.  Soc.  v.  Hailewood,  It  8.  W.  621. 
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the  transaction,  the  return  of  the  policy,  the  refunding  of  the 
premium  and  other  acta  of  the  parties.8"1  Where  the  defendant 
alleges  that  the  policy  was  taken  out  by  plaintiff  as  a  wagering 
policy,  the  insurer's  agent  may  testify  that  he  urged  the  parties 
to  apply,  that  the  insured  paid  the  premium  and  why  a  certain 
beneficiary  was  selected.""  Where  a  policy  provides  that  no  for- 
feiture shall  be  declared  for  non-payment  of  premium  unless  a 
notice  in  writing  ahull  have  been  mailed  the  insured,  it  is  error  to 
admit  over  objection  evidence  of  such  notice  and  forfeiture  where 
they  have  not  been  affirmatively  alleged  by  the  insurer.**'    Testi- 


5S3.  Where  defendant  executed  a 
premium  note,  parol  evidence  that  It 
was  agreed  that  it  should  not  be  paid 
If  defendant  would  assist  In  procuring 
other  Insurance  held  1  n ad m  1b sable. — 
Security  Life  Ins.  Co.  of  America  v. 
Allen,  170  S.  W.  111. 

BBS.  Insured  executed  a  note  In  pay- 
ment of  a  life  insurance  policy.  The 
policy  was  received  by  hie  father  white 
Insured  was  away  from  home.  Sub- 
sequently the  insurance  agent  collected 
a  payment  on  the  note  from  the  em- 
ployer of  the  insured,  but  on  his  return 
he  repudiated  the  transaction,  and  the 
money  was  refunded.  The  note  re- 
mained In  the  possession  of  the  com- 
pany, but  insured  returned  the  policy, 
statin?  that  it  had  never  been  deliv- 
ered to  him,  and  asking  that  it  be  can- 
celed. Held,  In  an  action  on  the  policy, 
that  evidence  of  an  understanding  be- 
tween the  Insured  and  the  agent,  when 
the  application  was  made,  that  when 
the  policy  arrived  it  might  be  accepted 
or  rejected  at  the  option  of  the  Insur- 
ed, was  admissible  as  explaining  the 
subsequent  acts  of  the  parties. — At- 
kins v.  New  York  Life  Ins.  Co.,  62  S. 
W.  ees. 

6»4.  In  an  action  on  a  life  Insurance 
policy  It  appeared  that  assured  failed 
to  pay  the  first  premium  In  full,  but 
paid  all  except  the  agent's  commis- 
sions, and  the  policy  was  delivered  and 
the  company  accepted  what  was  paid, 
and  otherwise  treated  it  as  obligatory. 
Held,  that  declarations  of  assured 
made  after  the  policy  was  delivered,  to 
the  effect  that  he  had  dropped  It,  of- 
fered in  evidence,  with  reference  to 
the  alleged  invalidity  on  account  of 
the  premium  not  having  been  paid  In 
full,  were  properly  deluded.— Metro- 
politan Life  Ins.  Co.  v.  Bradley,  79  S. 
W.  1ST,  Judgment  reversed  82  S.  W. 
1031,  98  Tex.   £30. 

BBS.  Sayles'  Ann.  Civ.  St.  1897,  Arts. 
1931,  1B33,  authorized  the  appointment 
of  a  temporary  administrator  for  the 
prosecution  of  a  suit,  and  declared  that 
the  appointment  shall  cease  at  the  suc- 
ceeding term  of  the  county  court,  un- 
less continued  In  force  by  an  order 
entered  on  the  minutes  in  open  court. 
Held,  that  where  a  temporary  admini- 
strator was  appointed  to  sue  on  a  pol- 


icy of  insurance  In  December,  1B02, 
and  at  the  March  term  or  the  county 
court  his  appointment  was  continued, 
proof  of  his  appointment  and  the  con- 
tinuation thereof  was  properly  ad- 
mitted In  evidence  in  the  action  on  the 
policy  to  establish  plaintiff's  capacity 
to  sue. — Metropolitan  Life  Ins.  Co.  v. 
Gibbs,  78  S.  W.  398,  34  Tex.  Civ.  App. 


BBS.  In  an  action  on  an  Insurance 
policy,  an  objection  to  a  card  notifying 
deceased  of  the  maturity  of  a  premium 
as  immaterial  and  irrelevant  was 
properly  overruled.-— Metropolitan  Life 
Ins.  Co.  v.  Globs,  78  8.  W.  3S8.  34  Tex 
Civ.  App.  181. 

BVT.  In  an  action  on  a  life  policy  on 
the  Joint  lives  of  plaintiff  and  hie  wife 
containing  a  provision  that  no  for- 
feiture should  be  declared  for  non-pay- 
ment of  premium,  unless  a  'notice  In 
writing  should  have  been  mailed  by 
defendant  to  plaintiff,  it  was  error  to 
admit,  over  objection,  evidence  of  such 
notice  and  forfeiture,  where  they  had 
not  been  affirmatively  alleged  by  de- 
fendant, though  plaintiff  had  alleged, 
and  defendant,  by  both  general  and 
special  denials,  denied,  that  the  policy 
was  in  force  at  the  date  or  the  death 
of  plaintiff's  wife,  and  that  plaintiff 
and  his  wife  had  complied  with  the 
terms  of  the  policy  as  to  the  payment 
of  premiums.  32  S.  W.  911  reversed. — 
Mullen  v.  Mutual  Life  Ins.  Co.,  31  8. 
W.  SOS.  89  Tex.  259. 

BBS.  In  an  action  for  life  Insurance 
on  a  policy  to  be  void  In  case  of  sui- 
cide within  two  years  from  date,  the 
evidence  showed  that  as  su  red's  death 
resulted  from  morphine  or  opium  self- 
administered.  Held  that,  It  having 
been  shown  that  assured  was  not  ac- 
customed to  the  use  of  morphine.  It 
was  proper  to  allow  a  physician  to 
answer  plaintiff's  question  as  to 
whether  one  not  accustomed  to  hand- 
ling It  could  have  any  conception  of 
how  much  an  eighth  or  a  quarter  of 
a  grain  was,  as  bearing  on  the  ques- 
tion of  whether  assured  might  not 
have  accidentally  taken  an  overdose 
without  any  suicidal  intent.— Mutual 
Life  Ins.  Co.  of  New  York  v.  Tillman, 
19  S.   W.    25J. 
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mony  that  at  the  time  the  policy  is  issued  that  the  state  agents 
of  the  insurer  had  stated  that  they  would  accommodate  insured 
with  respect  to  the  payments  is  admissible  and  is  not  objection- 
able as  an  attempt  to  -contradict  a  provision  in  the  policy  that 
only  certain  officers  could  waive  forfeitures  or  grant  extensions.*01 
Evidence  that  naming  -of  the  deceased's  younger  brother  as  bene- 
ficiary claimed  to  show  that  he  would  not  have  contributed  to  hU 
father's  support,  was  requested  ty  his  mother  on  her  death  bed 
is  not  admissible  as  res  gestae,801  or  as  a  dying  declaration,8114  but 
is  hearsay.608  (As  to  suicidal  intent  in  taking  drugs,  see  Ann. 
598,  and  evidence  explanatory  of  his  statements  in  connection 
therewith,  see  Ann.  599.  As  to  testimony  of  druggist  about  filling 
prescriptions,  see  Ann.  600.)  An  agent's  declaration  that  he  was 
the  insurer's  agent  was  held  inadmissible  in  an  action  on  a  note 
given  him  and  transferred  by  him  to  the  plaintiff,  in  which  the 
defendant  asked  judgment  over  against  the  insurer,807  this  being 


from  date,  the 
evidence  showed  that  aaaured'a  death 
resulted  from  morphine  or  opium  self- 
a.l  minis  tore  J.  Held  that,  defendant 
having-  Introduced  testimony  that  as- 
sured refused  to  tell  the  doctor  celled 
In  to  attend  him  where  he  got  the 
morphine,  saying  that  "he  did  not  want 
to  hurt  anybody's  business,"  It  was 
proper  to  allow  plaintiff  to  show  that 
It  was  the  custom  for  druggists  to  sell 
It  to  anyone;  such  evidence  having  a 
tendency  to  show  that  assured  did  not 
understand  the  character  of  his  state- 
ment—Mutual Life  Ins.  Co.  v.  Till- 
man,  19   S.  W.   294. 

693*.  In  an  action  against  a  for- 
eign Insurance  company  on  Its  policy, 
the  record  of  an  assessment  passed 
at  a  meeting,  signed  by  the  president 
la   admissible   In    evi- 

:    of  corporate   acts,   and 
'  the  presumption,  that  the 


only  the  president,  vice  president,  or 
secretary  could  waive  forfeitures  or 
grant  extensions,  etc — Washington 
Life  Ins.  Co.  v.  Berwald.  72  S.  W.  436. 
80S.  Evidence  that  naming  of  de- 
ft clary  In  Insurance  policy,  claimed 
to  show  that  he  would  not  have  con- 
tributed to  his  father's  support,  was 
requested  by  his  mother  on  her  death- 
bed, held  not  admissible  as  res  gestae. 
—St.  Louis,  B.  &  M.  Hy.  Co.  v.  Jen- 
kins. 172  S.  W.   9H4. 

employment  t 


dence   under   1 


in  vlen 

domicile 

was  the  same  as  prevailed  In  Texas.— 
Illinois  Bankers'  Life  Ass'n  v.  Dodson, 
189,   9.  W.   992. 

SOO.  Where  a  doctor  swore  that  he 
prescribed  for  insured,  It  was  not  er- 
ror to  permit  a  druggist  to  testify  that 
he  had  filled  the  prescriptions,  though 
he  did  not  know  who  brought  them  to 
the  drug  store. — Fllppen  v.  State  Life 
Ins.  Co..   70  S.  W.   787. 

601.  It  being  In  issue.  In  an  action 
on  a  life  policy,  whether  the  state 
agents  of  the  company  agreed  to  ex- 
tend a  certain  premium,  and  whether 
they  had  authority  to  do  so,  testi- 
mony that  at  the  time  the  policy  was 
Issued  they  stated  that  they  would 
accommodate  insured  with,  respect  to 
the  payments  was  admissible,  and  was 
not  objectionable  as  an  attempt  to  con- 
tradict a  provision  In  the-  policy  that 


.    in; 


■    and    I 


vrltten    c 


sting  of  t 
held    amblguoi 

:  spoke  of  agents'  compensation 
as  a  salary,  and  the  other  as  an  ad- 
vance against  commissions,  so  as  to 
warrant  parol  evidence  In  explana- 
tion.— Generes  v.  Security  Life  Ins. 
Co.  of  America.  163  S.  W.  386. 

604.  Evidence  that  naming  of  de- 
ceased younger  brother  i 
In  an  Insurance  policy, 
show  that  he  would  ni 
trlbuted  to  his  father's 
sted  by  hi  i 


m  en  clary 
claimed    to 

r  death- 
bed, held  not  admissible  as  a  dying 
declaratlon.-^t.  Louis,  B.  ft  M  Ry. 
Co.   v.  Jenkins,   172   S.  W.  984. 

605.  Evidence  that  naming  of  de- 
ceased's younger  brother  as  bene- 
ficiary In  Insurance  policy,  claimed  to 
■how  (  that  he  would  not  have  contri- 
buted to  his  father's  support,  was  re- 
quested by  his  mother  on  her  death- 
bed, is  hearsay. — St.  Louis,  B.  ft  M. 
Ry.  Co.  v.  Jenkins,   172  S.  W.  984. 

606.  An  Insurer  sued  on  a  life  pol- 
icy may  not  Introduce  a  letter  written 
by  Its  officer s  stating  that  Insured 
committed  suicide. — DeGarcla  v.  Cher- 
okee Life   Ins.   Co.   of  .Rome,  On.,   180 


607. 


'.   163. 


,  Google 
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proved  by  other  evidence  and  in  effect  admitted  by  the  insurer. 
In  a  case  where  two  written  contracts  of  employment  between  a 
company  and  an  agent  were  ambiguous,  parol  evidence  was  ad- 
missible.80' Where  it  was  not  permissible  to  show,  because  of  the 
incontestable  clause  in  a  life  policy,  that  the  insured  committed 
fraud  in  obtaining  a  policy,  it  was  not  permissible  to  show  that 
the  beneficiary  participated  in  such  fraud."08  An  affidavit  in  lieu 
of  a  cost  bond  made  by  the  insured  previous  to  the  issuance  of  the 
policy  is  not  admissible  to  show  his  financial  condition  when  the 
policy  was  issued.80" 

(B)  Payment  of  Premiums. — Parol  evidence  that  it  was  agreed 
that  a  premium  note  executed  by  the  defendant  should  not  be 
paid  if  the  defendant  would  assist  in  procuring  other  insurance 
is  inadmissible.8"  A  card  notifying  deceased  of  the  maturity  of 
a  premium  was  held  not  immaterial  or  irrelevant.8**  Evidence  of 
an  agreement  by  which  the  premium  note  was  made  payable  to  the 
agent  and  was  to  be  his  individual  property  was  admissible  in  a 
case  where  the  insurer  claimed  forfeiture  for  non-payment  of  the 
note.000  A  receipt  signed  by  the  agent  is  admissible  notwithstand- 
ing ;>  provision  of  the  policy  that  receipts  for  premiums  should 
be  signed  by  the  secretary  and  countersigned  by  the  person  to 
whom  payment  is  made.810  On  the  issue  as  to  forfeiture  of  a  policy 
for  non-payment  of  a  certain  year's  premium,  correspondence  rela- 
tive to  extension  of  time  of  payment  for  the  previous  year's 
premium  is  admissible  to  show  the  company's  attitude  towards  the 
risk."*  Correspondence  of  an  officer  of  the  insurer,  after  for- 
feiture for  non-payment  of  premium,  which  does  not  tend  to  show 

to  plaintiff,  in  which  defendant  aakefl 
judgment  over  against  the  Insurance 
company,  the  agent's  declaration  that 
he  was  the  company's  agent,  held  in- 
■oved  by  «'■ 


evidence    and,    in    effect,    admitted    by 

puny    defended   against    recovery    on    a 

the   company    in    Its   answer. — Reserve 

policy  on  the  ground  that  It  had  been 

Loan   Life   Ins.  Co.   v.   Benson.   167   s. 

forfeited,  by  Its  terms,  by  the  failure 

W.  286. 

of    Insured    to    pay    a    note    given    for 

premium,  evidence  of  an  agreement  by 

607a.     In  an  action   on   a  policy   the 

which   the  note  in   question   was   made 

premiums   on    which   were   paid   by   as- 

payable    to    the   agent,    and    was    to    be 

su  red's  wife,   who  was  beneficiary,  an 

ble   propertv.   and   that  defendant   had 

affidavit    in    lieu    of    cost    bond    made 

no  Interest  therein,   was  admissible.— 

by  assured  previous  to  the  Issuance  df 

Thles    v.    Mutual    Life    Ins.    Co.,    35    S. 

the    policy,     is    Inadmissible     to    show. 

W.    676. 

his  financial  condition  when  the  policy 

BIO.      In  an  action  against  an   lnaur- 

was    issued.— Mutual    Life    Ins.   Co.    of 

ance   company   to   recover   a   premium 

Kentucky   v.  Meilot.   BT   8.   W.   887.' 

paid    to    Its    agent,    a    receipt    for    the 

.premium    signed     by    the    agent    indi- 

008,    Where    It   was  not   permissible. 

vidually    Is    admissible    to    show    that 

because  of  the  Incontestable  clause  In 

he  received  the  money  notwithstanding 

a  life  policy,  .to  show  that  the  Insured 

a  provision  of  the  policy  that  receipts 

committed  fraud  in  obtaining  (he  pol- 

foi    premiums    should    be    signed    by 

icy.    It    was    not    permissible    to    show 

the    secretary,    and    countersigned    by 

that    tbe    beneficiary     participated    in 

the  person  to  whom  payment  Is  made. 

such   fraud.— Southern  Union   Life  Ins. 

—  Equitable   Life   Assur.   Soc.   v.   Cole. 

Co.  v.  White.    188   S.  W.  266. 

35  S.  w.  no.                       <:,-»,  A.ilr 
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waiver  of  the  forfeiture  clause,  is  immaterial.*11  On  the  issue  of 
failure  of  consideration  of  a  premium  note,  error  in  the  admission 
of  a  letter  from  the  insurer  to  the  policyholder  cancelling  the 
policy  is  harmless,  where  the  agent  who  accepted  the  note  and 
agreed  to  pay  the  amount  to  the  company  did  not  deny  that  he 
had  failed  to  pay  the  money  as  agreed.*1*  In  an  action  on  a  note 
for  amount  paid  by  plaintiff  as  premiums  on  defendant's  policy 
and  to  enforce  collateral  security,  testimony  as  to  defendant's 
promise  to  pay  in  any  event  is  admissible  on  the  issue  of  his  prom- 
ise to  pay  made  after  his  discharge  in  bankruptcy.81*  Evidence 
that  an  agent  had  agreed  to  take  his  own  board  bill  for  the  first 
premium  is  admissible  and  it  is  error  to  exclude  all  parol  evi- 
dence impeaching  the  consideration  of  a  policy  and  that  the  agent 
had  acted  outside  the  scope  of  his  authority  in  accepting  anything 
but  a  cash  payment.*"  The  fact  that  the  insured  was  a  man  of 
considerable  wealth  was  material  on  the  question  whether  the  agent 
extended  credit  to  him  for  the  premium.*11  (As  to  agreement  be- 
tween parties  that  a  premium  note  should  be  endorsed  without  re- 
course, see  Ann.  615.)  A  wife's  statement  of  what  her  husband  said 
in  delivering  the  policy  to  her  as  to  the  time  when  the  premium 
would  be  due,  is  not  objectionable  as  a  confidential  communica- 
tion,8'8* but  is  hearsay  and  incompetent.8'8" 


1  the 


vhile 


e  of  failure  t 


s  In 


goo  ij  health,  evidence  that  Insured 
was  a  man  of  considerable  wealth  was 
material  on  the  Question  whether  the 
agent  extended  credit  to  him  for  the 
premium,  as  claimed  by  plaintiff. — 
Amarlllo  Nat.  Life  Ins.  Co.  v.  Brown. 
188   S.   W.   BBS. 

r  of 


mlum  and  death  of  assured,  which  doea 
not  tend  to  show  waiver  of  the  for- 
feiture clause.  Is  Immaterial  In  an  ac- 
tion on  the  policy. — l.aughlln  v.  Fidel- 
ity  Muu   Life  Assn.  28  S.  W.  411. 

013.     On  an  Issue  as  to  the  forfeiture 
Of  a  policy  for  nonpayment  of  the  1808 
relatli 


isloi 


!   for 


t   of 


the   1905   premli 

tending-  to  show  the  company' 

toward    the    risk. — Equitable 

sur.  Society  of  United  States  v.  Ellis. 

152  S.  W.  B26.   106  Tex.   528. 

81*.  On  the  Issue  of  failure  of  con- 
sideration of  a  premium  Insurance 
note,  error  In  the  admission  of  a  let- 
ter from  the  company  to  the  policy 
holder  canceling  the  policy  was  harm- 
less, where  the  agent  who  accepted  the 
note  and  agreed  to  pay  the  amount  to 
the  company  did  not  deny  that  he  had 


failed  to  pay  the  money  as  agreed. — 
Newman  v.  Tarwater.  169  S.  W.  495. 

618.  In  an  action  by  the  Indorsee 
of  a  premium  note,  a  letter  written  to 
defendant  by  Its  state  agent  seeking 
such  indorsement  held  admissible  to 
show  that  the  agreement  between  the 
parlies  was  that  the  note  should  be 
endorsed  without  recourse. — Security 
l'rust  &  Life  1ns.  Co.  v.  Stuart,  163  S. 
W.  3BS. 

616.  In  an  action  on  a  note  for 
amount  paid  by  plaintiff  as  premiums 
on  defendant's  policy  and  to  enforce 
collateral  security,  testimony  as  to  de- 
fendant's promise  to  pay  In  any  event 
held  admissible  on  the  Issue  of  his 
premise  to  pay  made  after  his  dis- 
charge In  bankruptcy. — Underwood  V. 
First  Nat.  Bank  of  Galveston,  18G  S. 
W.  S96. 

616a.  In  an  action  by  a  wife  on  a 
policy  on  her  husband's  life,  her  state- 
ment as  to  what  the  husband  said 
when  he  delivered  the  policy  to  her  as 
to  the  time  when  the  premium  would 
be  due  was  hearsay  and  Incompetent. 
— Illinois  Bankers'  Life  Ass'n  v.  Dod- 
Bon.  189  S.  W.  992. 

6161k  In  an  action  by  the  wife  on 
a  policy  on  her  husband's  life,  her 
statement  as  to  what  the  husband  said 
when  he  delivered  to  hor.the  policy,  as 
to  the  time  when  the  premium  would 
be  due,  la  not  objectionable  as  a  con- 
fidential communication. — Illinois  Batik- 
era'    Life   Ass'n    v.    DodBOn. 
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(0)  Death  of  Insured  and  Cause  Thereof. — While  ordinarily 
the  verdict  of  a  coroner's  jury  is  inadmissible  to  prove  the  cause 
of  a  decedent's  death,  yet  where  the  policy  provides  that  the  proofs 
of  death  shall  contain  the  record  and  verdict  of  the  coroner's  in- 
quest, and  such  information  is  not  contained  in  the  proofs  of  death, 
the  insurer  may  introduce  it  at  the  trial."8  Evidence  that  several 
years  before  a  brother  of  the  insured  met  a  violent  death  and  an- 
other brother  charged  with  his  murder  fled,  has  no  bearing  on  the 
issue  of  whether  the  insured  committed  suicide.*18 

(D)  Persons  Entitled  to  (Proceeds. — Where  an  illegitimate 
daughter  charged  the  wife  of  insured  with  having  used  undue  in- 
fluence to  persuade  the  insured  to  substitute  the  wife  as  bene- 
ficiary and  also  that  the  insured  was  of  unsound  mind,  evidence 
that  the  insured  was  very  fond  of  the  daughter  and  expressed  an 
intention  of  changing  the  policy  to  provide  for  her  is  relevant  in 
a  controversy  between  the  two."0  The  application  to  be  appointed 
a  guardian  of  a  minor  son  by  the  widow  of  insured  is  admissible 
to  determine  the  amount  of  insurance  available  for  the  wife  and 
son,  such  application  listing  a  policy  other  than  the  one  in  litiga- 
tion, where  the  widow  is  claiming  the  latter."1 

(B)  Estoppel  or  Waiver. — Evidence  of  an  insurer's  custom  to 
present  a  premium  receipt  as  a  demand  for  payment  and  that  this 


017.  Held  to  be  error  In  refusing  to 
admit  evidence  that  agent  had  agreed 
to  take  as  an  equivalent  for  the  first 
premium  his  own  board  bill  to  D..  and 
In  excluding  all  parol  evidence  Im- 
peaching the  consideration  of  the  pol- 
icy, and  that  the  agent  had  acted  out- 
side the  scope  of  his  authority  In  ac- 
cepting anything  but  a  cash  payment. 
— Texas  Mut.  Life  Ins.  Co.  v.  Davldge, 
El    Tex.    244. 

US— <C>  Jtoatk  Of  Punon  Hurareo  and 


i   loai-iesa.) 

818.  Evidence  In  an  action  on  a  Ufa 
policy  that  several  years  before  a 
brother  of  insured  met  a  violent  death, 
and  another  brother  charged  with  his 
murder  fled,  has  no  bearing  on  the 
Issue  of  Insured  having  committed 
suicide. — De  Garcia  v.  Cherokee  Life 
Ins.  Co.  of  Rome,  Oa.,  ISO  S.  W.  1S3. 

819.  While  ordinarily  the  verdict  of 
a  coroner's  jury  is  inadmissible  to 
prove  the  cause  of  decedent's  death, 
yet  where  a  life  Insurance  policy  ex- 
pressly provides  that  proofs  of  death 


and  that  the  proofi 
evidence  of  the  facts  therein  stated  in 
behalf  of  the  company,  the  beneficiary, 
In  a  suit  on  the  policy,  by  willfully 
omitting  from  the  proofs  the  record  of 
the  proceed  in  ga  of  the  coroner's  In- 
quest, In  violation  of  the  express  terms 


of  the  policy,  may  not  deprive  the  in- 
surer of  the  evidence  contained  there- 
in, but  the  Insurer  may  Introduce  It  at 
the  trial.— Metropolitan  Life  Ins.  Co. 
v.  Wagner,  109  S.  W.  1180.  See  28  8. 
W.  Cent  Dig.  Insurance,  II   1891.   1692. 

to    *ro- 


680.  Where,  In  a  controversy  be- 
tween the  Illegitimate  daughter  and 
the  wife  of  an  insured  as  to  the  pro- 
ceeds of  a  policy,  the  daughter  charged 
that  the  wife  Induced   the  insured  by 


indue  lnfluer 


.   In- 


)f  the  daughter,  as  beneficiary, 
and  also  that  the  insured  was  of  un- 
sound mind,  evidence  that  the  insured 
was  very  fond  of  the  daughter,  and 
expressed  an  intention  at  the  time  of 
changing  the  policy  to  provide  for  her 
In  some  method,  was  relevant  to  auch 
Issues. — Hhxey  v.  Franklin  Life  Ins- 
Co..   1S4   S.  W.  488. 

Sal.      In  an  action  by  the  beneficiary 
of  a  life  policy,   where  Insured's  wife 
the  proceeds   under   an   agree- 


with    1 


lslder 


of 


agreeing  to  transfer  their  homestead, 
the  admission  of  her  application  as 
guardian  for  her  minor  son,  in  which 
she  listed  another  policy  as  his  prop- 
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had  been  done  in  the  case  of  other  policies  held  by  the  plaintiff 
on  the  life  of  the  insured  and  others  is  admissible  in  an  action  by 
an  assignee  on  a  policy  which  the  insurer  claimed  had  been  for- 
feited for  non-payment  of  premiums.*"  In  general,  a  finding  that 
insured,  in  a  policy  void  if  he  committed  suicide  within  a  specified 
period,  did  not  commit  suicide  must  stand  unless  the  evidence  es- 
tablishes his  death  was  intentional  to  a  point  which  precludes  a 
reasonable  doubt."" ,  The  fact  that  a  pistol  can  only  be  fired  by 
pulling  a  trigger  does  not  show  beyond  a  reasonable  doubt  that 
the  insured  was  killed  by  a  shot  from  the  pistol  intentionally 
fired.8"  To  show  a  waiver  of  proofs  of  death  evidence  that  an 
officer  of  the  insurer  stated  that  the  insurer  would  not  pay  the 
policy  and  would  not  furnish  blanks  for  proof  of  death  because 
the  premiums  had  not  been  paid  is  admissible.02'  An  insurer,  after 
accepting  an  application  containing  the  question,  "For  what  have 
you  sought  medical  advice  during  the  past  seven  years!"  which 
was  answered  "No,"  was  not  entitled  to  submit  to  the  jury  the 
question  as  to  what  the  applicant  meant  by  such  answer.***  (For 
certain  evidence  held  admissible  to  show  a  waiver  of  forfeiture  for 
non-payment  of  a  premium,  see  Ann.  625.) 

Weight  and  Sufficiency  of  Evidence — (A)  In  General. — Where 
insured  executed  a  premium  note,  the  policy  was  delivered  to  his 
father  while  insured  was  away,  the  agent  subsequently  collected 
a  part  of  the  note  from  insured's  employer,  but  on  his  return  the 


The  fact  that  a  pistol  could  only  be 
fired  by  pulling  the  trigger  does  not 
ahow  beyond  a  reasonable  doubt  that 
Insured  killed  by  a  shot  from  the  pis- 
tol Intentionally  fired  tt. — Id. 

6B5.  In  an  action  on  a  life  policy. 
certain  evidence  held  admissible  to 
show  a  waiver  by  Insurer  of  a  for- 
feiture of  the  policy  for  non-payment 
of  a  premium. — Equitable  Life  Assur. 
Society  of  United  States  v.  Ellis,  1ST 
184,   Judgment   affirmed    14?   S. 


899.  In  an  action  by  an  assignee  on 
a  life  policy  which  the  Insurer  claimed 
was   forfeited    for   failure   to   pay   the 

last  premium,  evidence  of  the 


remlui 


:e1pt 


as  a  demand  for  payment,  and  that  It 
had  done  so  In  the  case  of  other  pol- 
icies held  by  plaintiff  on  the  life  of 
the  Insured  and  others.  Is  admissible. 
—Mutual  Life  Ins.  Co.  of  New  York  v. 
Davis,  154  S.  W.  1184.  See  28  Cent. 
Dig.  Insurance.  II  1656,  1S8T-1SB9. 

OSS.  A  finding  that  Insured  In  a  lire 
policy  void  If  he  committed  suicide 
within  a  specified  period  did  not  com- 
mit suicide  must  stand,  unless  the  ev- 
idence establishes  that  the  shooting 
causing  his  death  was  Intentional  to 
that  degree  of  conclusiveness  which 
precludes  a  reasonable  doubt  to  the 
ind    there  must   be   no   room 


11E2. 
82fl.     Wtier 


i   an   applies 


.    for 


inds  t. 


■n  the  evidence, 
v.  Ford.  ISO  S. 
denied,    131    S. 


different  i 
—Mutual  Life 
W.    789.   writs 
W.  406. 

8S4.  In  an  action  upon  a  life  policy 
void  on  the  suicide  of  Insured,  evidence 
held  to  Justify  a  finding  that  insured's 
death  waa  accidental,  and  not  suicidal. 
— Id.  See  28  Cent  Dig.  Insurance.  II 
lfi56.  170T. 


life  liisu 

medical  advice  during 
years?"    was  answered 
□any,    after    accepting 
i   and    Issuing   a  policy 
t  entitled.  In  an  action 
submit  to  the  Jury  the 
what    the    applicant 
meant  oy  such  answer. — Thlee  v.  Mut- 
ual Life  Ins.  Co.,  3G  S.  W.  6J6.  ; 

W7.  In  an  action  on  a  policy,  ev- 
idence that  the  insurer's  superinten- 
dent stated  that  Insurer  would  not 
pay  the  policy,  and  would  not  rurnlsh 
blanks  for  proof  of  death,  because  the 
premiums  had  not  been  paid,  was  ad- 
missible to  show  a  waiver  of  proofs  of 
death.— Metropolitan  Life  Ins.  Co.  v. 
Qlbbs.  78  S.  W.  398,  34  Tex.  Civ.  App. 
131. 


the  past  seven 

such  appllcatlor 
thereon,  was  no 
on  the  policy  to 
question    as    to 


i  Google 
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insured  repudiated  the  transaction,  the  money  was  refunded,  the 
policy  returned  with  the  statement  that  it  had  not  been  delivered 
to  insured  and  with  the  request  that  it  be  canceled,  the  note  how- 
ever,  remaining  in  the  possession  of  the  insurer,  there  was  no 
binding  contract  of  insurance.831  In  a  case  where  there  was  evi- 
dence that  the  insured  at  the  time  of  delivery  of  the  policy  was 
suffering  from  a  certain  disease,  evidence  that  he  appeared  to  be 
in  good  health  was  insufficient  to  raise  an  issue  whether  he  was 
in  fact  suffering  from  such  a  disease,  it  being  a  matter  of  common 
knowledge  and  shown  by  the  undisputed  evidence  that  the  earlier 
stages  of  such  disease  in  no  way  affected  the  healthful  appearance 
of  the  sufferer.8*8  M°  (As  to  evidence  held  sufficient  to  sustain  a 
finding  that  the  wife  induced  the  insured  by  undue  influence  to 
substitute  her  instead  of  the  daughter  as  beneficiary,  see  Ann.  631. 
Evidence  warranting  a  finding  that  insured  did  not  use  intoxicat- 
ing liquors  as  a  habit  or  custom,  see  Ann.  629.  Evidence  held 
insufficient  to  show  that  insured's  death  was  caused  by  poison 
administered  by  his  wife,  see  Ann.  643.  For  evidence  showing 
agent  had  power  to  bind  the  insurer  by  a  statement  of  what  the 
annual  premium  would  be,  see  Ann.  639a.) 

(B)  As  Regards  the  Payment  of  the  Premium. — Where  the  de- 
fense was  non-payment  of  the  fee  required  as  a  condition  prece- 
dent to  membership  and  it  appeared  that  the  insurer  had  forwarded 
the  certificate  to  deceased,  who  was  one  of  its  agents,  that  the 
accounts  between  him  and  the  company  were  confused,  that  at  one 
time  he  had  made  an  over-payment  in  his  remittances,  that  his 
name  had  been  published  in  the  list  of  members,  and  a  mortuary 
assessment  had  been  levied  on  him  as  if  he  were  a  member,  the 

ens — Weight    ul    SnMoImor    of    Xt-  held    sufficient   to    show   that   Insured 

UUac*.     (Km    98    CMC    Die.    Hurnx-  killed    himself.— State    Hut.    Life    Ins. 

uoa,  H  1BSB,  1707-1780.)  Co.   of  Rome,   Ga.,   v.    Long,    ITS   S.    W. 
778. 

•as.  Where.  In  an  action  on  a  life  MI.  In  a  controversy  between  the 
Insurance  policy,  there  was  evidence  wife  of  an  Insured  and  an  Illegitimate 
that  Insured,  when  the  policy  waa  de-  daughter  as  to  the  proceeds  of  an  ln- 
llvered.  was  In  the  earlier  stages  of  surance  policy,  evidence  held  to  sus- 
Brlghra  disease,  evidence  that  at  that  tain  a  finding  that  the  wife  induced 
time  he  appeared  to  be  In  good  health  the  Insured  by  undue  Influence  to  aub- 
waa  lnaufflclent  to  raise  an  Issue  aa  to  stitute  her.  Instead  of  the  daughter,  as 
whether  he  was  In  fact  suffering  from  beneficiary  of  the  policy.— Majtey  v. 
Brlght's  disease;  It  being  a  matter  of  Franklin  Life  Ins.  Co..  1S4  S.  W.  438. 
common  knowledge  and  shown  by  un-  63».  Evidence  held  not  to  show  an 
disputed  evidence  that  the  earlier  agreement  to  extend  the  payment  of  a 
stages  of  that  disease  In  no  way  affect  premium  note  and  the  policy  Insur- 
the  healthful  appearance  of  the  suf-  ance  during  the  month  In  which  in- 
fers r.— Metropolitan  Life  Ins.  Co.  v.  sured  died.— Wichita  Southern  Life 
Bet*.  99  S.  W.  1140.  See  28  Cent.  Big.  Ins.  Co.  v.  Roberts.  186  S.  W.  411. 
Insurance.  If  170T-1T28.  *»•     In  an  action  upon  a  life  policy 

eas.     In    an    action    on   a   life   policy  evidence  held  to  Justify  a  finding  that 

the  evidence  held  to  warrant  a  finding  an   agent   of  Insurer   had    authority    to 

that  Insured  did  not   use  intoxicating  extend   the   time  of   payment   of   pre- 

llquora  as  a  habit   Or  custom. — Pacific  mlums  due  on  a  policy. — Equitable  Life 

Mut.    Life   Ins.   Co.   v.   Terry.   84   S.   W.  Aasur.     Society     of     United     States     v. 

056  kills,  137  S.  W.  184.  Judgment  affirmed 

630.     In  an  action  on  a  life  insurance  147  S.  W.  1162.     See  28  Cent.  Dig.  In- 

pollcy  with  a  suicide  clause,  evidence  surance.  I  16S6. 
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jury  was  warranted  in  finding  that  the  fee  had  either  been  paid  or 
its  payment  waived  as  a  condition  precedent.6**  (As  to  evidence 
held  sufficient  to  sustain  a  finding  that  premium  notes  were  taken 
by  the  agent  individually  for  his  part  of  the  first  premium.8**) 
(Evidence  justifying  a  finding  that  the  insurer  waived  a  forfeiture 
for  non-payment  of  premium."3*)  (As  to  evidence  held  insufficient 
to  show  that  payments  of  premium  out  of  a  community  estate  on 
a  policy  for  a  beneficiary  other  than  the  wife  were  a  fraud  on 
the  wife."*) 

(0)  Authority  and  Agreement  to  Extend  Premium. — As  to  evi- 
dence held  not  sufficient  to  show  an  agreement  to  extend  the  pay- 
ment of  a  premium  note  and  the  insurance  during  the  month  in 
which  insured  died,  see  Ann.  632,  635.)  (Evidence  held  to  sustain 
a  finding  that  the  insurer  intended  to  extend  credit  for  the  premium 
of  insured  to  its  general  agent  and  to  permit  him  to  extend  credit 
therefor  to  the  insured,  see  Ann.  646.)  (For  evidence  justifying  a 
finding  that  the  agent  of  insurer  had  authority  to  extend  the  time 
of  payment  of  premiums  due,  see  Ann.  633.) 

(D)  Showing  Suicide. — Where  the  deceased  left  a  note  refer- 
ring to  his  death,  with  directions  for  sending  a  telegram,  and  the 
evidence  shows  death  from  morphine  poisoning,  a  judgment  for 
plaintiffs  will  be  set  aside  where  the  suicide  of  the  deceased  is 
the  sole  issue  tried.'41     (For  evidence  showing  death  by  suicide, 


634.     Evidence  held  to  Justify  a  find- 
ing-  that  the   Insurer   In   a  life   policy 
waived    forfeiture  for 
premium  at  maturity. 

636.  In  an  action  on  a  life  policy, 
evidence  held  not  to  show  that  insured 
obtaining-  an  extension  of  the  time  of 
the  payment  of  an  annual  premium. 
and  dying  before  payment,  would  not 
have  paid  the  premium  had  he  lived. 
— Id. 

630.  In  an  action  where  the  wife  of 
Insured  contested  the  right  of  a  ben- 
eficiary to  the  proceeds  of  a  policy,  the 
premium  of  which  had  been  paid  out 
of  the  community  estate  of  the  hus- 
band  and    wife,   evidence   held   lnauf- 

were   a   fraud    on    the    wife.— .Tones    v. 
Jones,   146   S.  W.    266. 

687.  Insured  executed  a  note  in  pay- 
ment Of  a  life  Insurance  policy.  The 
policy  was  received  by  his  father 
while  insured  was  away  from  home- 
Subsequently  the  Insurance  agent  col- 
lected a  payment  on  the  note  from 
the  employer  of  the  Insured,  and 
on  his  return  he  repudiated  the  trans- 
money    was    refunded. 


n  an  action   on  a  life  policy, 

held  insufficient  to  show  that 

payment   of      Insured  knowingly  made  false  answers 

to  questions  In  the  application,  or  that 

at  that  time  he  realized  he  was  affected 

with  cancer  of  the  stomach. — Ouaran- 

Life   Ins.   Co.    v.    Evert.    ITS   S.  vV. 


643. 

•*•.  Evidence  held  to  show  that  an- 
swers did  not  avoid  the  policy  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1S14, 
Art  4947.  not  being  material  to  the 
risk  or  affecting  the 


rOBa.  Evidence  held  to  show  that 
the  agent  soliciting  Insurance  had 
power  to  bind  Insurer  by  a  atatement 
of  what  the  annual  premium  would  be. 
—  Illinois  Banker      " 


189   £ 


',    992. 


In  a 


The 


I   in   the   i 


of  the  company,  but  Insured  returned 
the  policy,  stating  that  it  had  never 
been  delivered  to  him.  and  asked  that 
It  be  canceled.  Held  sufficient  to  sus- 
tain a  finding  that  there  was  no  bind- 
ing contract  of  Insurance.— Atkins  v. 
New  York  Life  Ins.  Co.,   S2   S.  W.  583. 


action  on  a  life  insurance 
vldence  examined,  and  held  to 
show  that  Insured  was  not  In  good 
health,  when  the  policy  was  delivered. 
—Metropolitan  Life  Ins.  Co.  v.  Beti, 
99  S.  W.  11(0.  See  S3  Cent.  Big.  In- 
surance, II  1707-1728. 

641.  Where  suicide  of  deceased  Is 
the  sole  issue  tried  In  an  action  on  a 
life  insurance  policy,  and  deceased  left 
a  note  referring  to  his  death,  with  di- 


ectloi 


mdlni 


shows  death  fro 
phlne  poisoning,  a  judgment  for  plain- 
tiffs will  be  set  aside.— Mutual  Llfs 
Ins.  Co.   v.   Hay  ward.   27   B.  W.   36. 
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see  Ann.  630,  642,  648  and  evidence  held  sufficient  to  show  death 
from  natural  causes  rather  than  suicide,  Ann.  647.) 

(E)  Showing  False  Answers  in  Application  and  Effect  Thereof. 
— {For  evidence  held  insufficient  to  show  that  the  insured  know- 
ingly made  false  answers  to  questions  in  the  application  or  that 
at  the  time  he  realized  that  he  was  affected  with  a  certain  disease, 
see  Ann.  638.)  (For  evidence  showing  that  answers  did  not  affect 
the  policy  as  not  being  material  to  the  risk,  see  Ann.  639.)  (Evi- 
dence held  sufficient  to  show  that  defendant  waived  its  right  to  for- 
feit policy  on  account  of  false  answers  in  the  application  and  of 
ill  health  at  the  time  the  policy  was  delivered.8") 


MS.  In  an  action  for  life  'Insurance 
On  a  policy  to  be  void  In  case  of  suicide 
within  two  years  from  date,  the  evi- 
dence showed  that  assured's  death  re- 
sulted from  morphine  or  opium  self 
administered;  that,  though  only  a 
manager  in  a  store  and  Insolvent,  he 
carried  133. (too  life  Insurance;  that  he 
was  greatly  troubled  over  the  matter 
of  his  homestead,  which  had  been  con- 
veyed in  payment  of  a  debt,  with  right 
to  repurchase;  that  on  a  hot  Sunday 
afternoon,  complaining  of  a  headache 
and  the  nolae.  he  went  out,  saying  that 
he  would  take  a  street  car;  that  later 
In  the  evening  he  was  found  by  his 
brother  in  the  store,  with  the  door 
locked,  lying  on  a  table;  that,  when 
aeked  what  was  the  matter,  he  said  he 
had  a  headache,  and  falsely  said  that 
he  had  taken  Hoffman's  Anodyne,  and 
might  have  taken  It  too  strong;  that 
he  never  used  narcotics,  and  was  op- 
posed to  taking  any  medicine  except 
oil  the  prescription  of  a  regular  physi- 
cian; that  when  asked  by  the  doctor, 
whom  bis  brother  Immediately  got, 
-  how  much  morphine  he  had  taken,  he 
said  that  it  was  none  of  his  business, 
but  that  he  had  taken  so  much  that  he 
could  not  get  It  out  of  him;  that  at 
the  time  a  note  In  the  handwriting  of 
assured,  and  evidently  written  after 
he  went  to  the  store,  was  found  con- 
spicuously stuck  In  the  railing  about 
his  office,  and  had  on  It  the  word 
"sick";  that  though  this  waa  traced  to 
the  possession  of  assured's  brother, 
and  plaintiff  waa  notified  to  produce 
It,  he  failed  to  do  so  or  to  account  for 
it.  Held,  that  a  verdict  llndlng  that 
assured  did  not  come  to  his  death  by 
suicide  would  be  set  aside,  as  mani- 
festly against  the  weight  of  evidence. 
—Mutual  Life  Ins.  Co.  of  New  York  v. 
Tillman,   19  S.  W.   294. 

e*3  The  premiums  on  a  policy  Is- 
sued shortly  tx'fore  assured's  death 
were  paid  by  his  wife.  Assured  for 
more  than  a  yi»ar  previous  to  his  death 
was  In  had  health,  and  died  from  con- 
vulsions, after  a  brief  Illness.  Such 
convulsions  were  among  the  usual 
symptoms  of  the  disease,  and  deceased 
had   had   several   Just   before   he   died. 


There  waa  some  evidence  that  the  con- 
vulsion from  which  he  died  was  dif- 
ferent from  those  from  which  he  suf- 
fered, and  similar  to  those  caused  by 
poison,  and  that  deceased's  wife  had 
procured  strychnine  about  a  week  pre- 
vious to  the  death.  No  medicine  was 
given  deceased  by  his  wife  on  the 
night  he  died,  and  a  post  mortem  an- 
alysis of  deceased's  body,  made  six 
months  after  the  death,  failed  to  show  \ 
any  trace  of  strychnine.  Held  Insuf- 
ficient to  Show  that  deceased's  death 
was  caused  by  polBon  administered  by 
his  wife.— Mutual  .Life  Ins.  Co.  of  Ken- 
tucky v.  Mellott,  67  S.  W.  887. 

«44.  In  an  action  on  a  life  Insur- 
ance policy,  where  the  company  claim- 
ed forfeiture  for  non-payment  of  pre- 
mium notes,  evidence  held  to  sustain 
a  finding  that  the  notes  were  taken  by 
the  agent  Individually,  for  his  part  of 
the  first  premium.  Judgment,  National 
Life  Ine.  Co.  v.  Reppond,  90  S.  W.  778, 
reversed. — Reppond  v.  National  Life 
Ins.  Co.,  101  S.  W.  786,  11  L.  R.  A. 
981.  See  28  Cent.  Hi 
1707-1728. 


ance  policy,  evidence  examined,  and 
held  sufficient  to  sustain  a  plea  that 
defendant  waived  Its  right  to  Insist  on 
a  forfeiture  of  the  policy,  on  account 
of  false  statements  In  the  application, 
and  of  the  HI  health  of  Insured  at  the 
time  the  policy  was  delivered. — Secur- 
ity MluL  Life  Ins.  Co.  v.  Calvert,  100 
1033,   Judgment  reversed    105    S. 


".  820. 


i    life 


defended  on  the  ground  I 

premium  was  not  paid,  so  as  to  put 
the  policy  Into  effect,  evidence  held  to 
sustain  a  finding  that  the  company  In- 
tended to  extend  credit  for  the  pre- 
mium to  Its  general  agent  and  to  peT- 
mlt  him  to  extend  credit  therefor  to 
Insured. — Amarllio  Nat.  Life  Ins.  Co.  v. 
Brown,   ISO  S.  W,   658. 

647.  In  action  on  a  life  policy,  ev- 
idence considered,  and  held  sufficient 
to  show  that  deceased  came  to  his 
death  from  natural  causes,  and  not 
from  suicide.— Equitable  Life  Assur. 
Soc.  v.  Liddell.   7*   8.  W.  87. 
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Amount  of  Recovery. — The  beneficiary  is  entitled  to  interest  on 
the  amount  of  the  policy,  where  he  refused  the  amount  offered  by 
the  insurer,  and,  after  demand,  began  suit  for  and  recovered 
such  amount.850 

Questions  for  the  Jury— (A)  In  Regard  to  the  Application.— In 
general,  where  the  meaning  of  an  application  is  doubtful,  the  ques- 
tion whether  it  has  been  truthfully  answered  is  for  the  jury."8  (On 
the  question  of  misstatement  of  age  in  the  application,  see  Ann. 
651,  652,  656.)  (As  to  truth  of  declarations  of  father  of  insured 
in  regard  to  the  time  and  place  of  insured's  birth,  see  Ann.  657.) 
In  a  case  of  the  substitution  of  other  urine  for  that  of  the  applicant 


6*8.  Evidence  held  to  show  that  an 
Insured  committed  suicide. — Metropol- 
itan Lite  Ins.  Co.  v.  Wagner,  109  S.  W. 
1120. 

649.  In  an  action  on  a  certificate  of 
membership,  where  the  defense  was 
non-payment  of  the  fee  required  as  a 
condition  precedent  to  membership,  It 
appeared  that  the  company  had  for- 
warded the  certificate  to  deceased,  who 
was   one   of   Its   agents;    that   the   ac- 

were   confused;    that   on   one  occasion 
they   had   returned   to 


he   had    t 


:    then 


ground  that  It  was  an  overpayment; 
that  they  had  published  his  name  in 
the  list  of  members,  and  had  levied  a 
mortuary  assessment  on  him  as  if  he 
were  a  member.  Held,  that  the  evi- 
dence warranted  the  Jury  In  finding 
that  the  fee  had  either  been  paid,  or 
Its  payment  waived,  as  a  condition 
precedent. — Bankers'  &  Merchants'  Mut 
Life  Ass'n  v.   Stapp,  14   9.  W.   188. 

do vary.      (See    ao 
1.) 

HBO.  Where  the  beneficiary  under  a 
policy  of  life  Insurance,  after  death  of 
the  Insured,  demanded  the  amount  or 
the  policy,  and  refused  the  amount  of- 
fered by  the  Insurer,  and  began  suit 
for  and  recovered  such  amount,  held, 
that  he  was  entitled  to  interest  there- 
on.—First  Texas  Ins.  Co.  v.  Jlmlnea. 
163    S.   W.   656.      See  28   Cent.  Dig.    In- 


§i    166 


m*.  — 

061.  In  an  action  to  recover  the  bal- 
ance due  on  a  life  Insurance  policy, 
evidence  held  not  to  conclusively  show 
that  the  insured  In  his  application 
misstated  his  age,  and  hence  a  motion 
(or  a  directed  verdict  was  properly 
overruled. — Metropolitan  Life  Ins.  Co. 
v.  Lennox,  124  S.  W.  883.  See  28  Cent. 
Dig-.  Insurance,  I)    1566.   1732- 


In 


to 


the 


balance  due  on  a  life  lnsi 

evidence    held    sufficient    to    take    the 

question    of    defendant's    liability    for 


balance  due  under  the 
cy    to  the  Jury.— Id. 
>3.      In  an   action   to  re 


f  the 


■  a  bat- 
where  the  company  set  up  that  the 
Insured  had  misstated  his  age.  and 
that  under  a  provision  of  the  policy 
the  beneficiary  should  receive  only 
the  amount  of  Insurance  that  the  pre- 
miums paid  would  buy  under  the  com- 
pany's rates  for  the  correct  age  of  the 
Insured,  evidence  held  insufficient  to 
raise  an  Issue  for  the  Jury  as  to  wheth- 
er the  Insurance  company  waived  this 
ccndlllon  of  their  policy. — Id. 

664.  In  an  action  to  recover  the  bal- 
ance due  on  a  life  Insurance  policy. 
where  the  company  paid  only  part  of 
the  sum  called  for  by  the  policy, 
claiming  that  that  was  all  that  was 
due.  and  plaintiff  executed  a  release 
which  stated  that  she  accepted  the  sum 
paid  In  full  satisfaction  of  her  entire 
claim,  evidence  held  not  to  conclusive- 
ly show  a  valuable  consideration  for 
the  release,  so  as  to  require  a  directed 
verdict  for  defendant. — Metropolitan 
Life  Ins.  Co.  v.  Lennox.  124  S.  W.  823, 

•66.  Where  the  evidence.  In  an  ac- 
tion on  a  policy  of  life  Insurance  ex- 
cepting liability  In  case  of  suicide,  in- 
dicated that  the  death  of  Insured  was 
caused  by  accident  or  suicide.  It  was 
for  the  Jury  to  say  whether  defendant 
had,  sustained  the  burden  of  removing 
the  presumption  against  suicide. — 
First  Texas  State  Ins.  Co.  v.  Jimlnez. 
183  S.  W.  858.  See  28  Cent.  Dig-.  In- 
surance. II   15B8,   1732-1770. 

(166.  Evidence  In  an  action  on  a  life 
policy  held  sufficient  to  go  to  the  Jury 
on  the  question  of  the  age  of  insured 
being  correctly  stated  in  the  appllca- 
the   policy. — Mutual    Reserve 
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667.  In  an  action 
policy  whether  de 
father  of  Insured  s 
place  of  Insured's  birth  were  true,  held 
to  be  for  the  Jury. — Mutual  Reserve 
Life  Ins.  Co.  v.  Jay,  109  S.  W.  1111. 
See  28  Cent.  Dig.  Insurance.  II  1666. 
1707-1728. 
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in  the  examiner's  examination,  the  question  of  whether  the  poliey 
would  havebeen  issued  had  the  examiner  known  of  such  substi- 
tution should  not  have  been  submitted  to  the  jury  where  the  physi- 
cian testified  it  would  not  have  been,  and  no  other  testimony  was 
offered.858  "Where  the  insured  stated  in  her  application  that  a  cer- 
tain physician  was  her  family  physician  and  it  appeared  that  up 
to  the  time  of  making  such  application  she  had  been  treated  by 
other  physicians  for  trivial  ailments  only,  the  question  of  the  truth 
of  the  statement  was  for  the  jury.4*0  Further,  in  this  case  it  was 
held  that  the  evidence  warranted  a  submission  to  the  jury  of  the 
question  whether  in  her  application  the  insured  truthfully  stated 
that  her  menstruation  was  and  had  been  regular.881  Where  the 
evidence  was  undisputed  that  the  insured  had  been  attended  by  a 
physician  several  times  within  the  time  specified  and  that  she  was 
in  had  health  when  the  policy  was  delivered,  it  was  error  to  submit 
these  questions  to  the  jury,  as  issues  in  the  ease.085  And  where  it 
was  undisputed  as  to  the  contents  of  the  application  as  to  the  street 
and  number  of  the  insured's  place  of  residence,  the  court  properly 
refused  to  allow  an  issue  of  fact  to  be  raised  by  a  previous  deposi-  - 
tion  which  had  been  changed  to  conform  with  the  facts,  as  set 
out  in  such  application.88* 


aSS.  The  question  whether,  had  the 
examining  physician  of  a  lire  Insur- 
ance company  known  that  the  urine 
furnished  him  by  an  applicant  for  in- 


i   her   i 


other,  the  policy  would  have 
sued,  should  not  have  been  submitted 
to  the  Jury,  where  the  only  testimony 
was  that  or  the  physician  that,  If  he 
had  known  of  the  substitution,  the  pol- 
icy would 
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policy,  evidence  examined,  and  held  In- 
sufficient to  take  to  the  Jury  the  ques- 
tlon  of  the  company's  waiver  of  Its 
right  to  forfeit  the  policy  for  false 
statements  In  the  application.  Judg- 
ment 100  S.  W.  1033,  reversed. — Se- 
curity Mnt.  Life  Ins.  Co.  v.  Calvert, 
105  S.  W.  3!0. 

080.  Where  insured  stated,  in  her 
application  for  a  life  policy,  that  n 
certain  phyalctan,  who  was  her  family 
physician  before  she  married,  and 
treated  her  In  her  only  severe  Illness, 
and  in  her  last  sickness  was  her  fam- 
ily physician,  and  It  appeared  that  up 
to  the  making  of  the  application  In- 
sured was  treated  by  other  physicians 
for  trivial  ailments  only,  the  question 
as  to  the  truth  of  the  statement  was 
for  the  Jury.— Security  Mut.  Life  Ins. 
Co.  v.  Calvert,  100  S.  W.  1038,  Judg- 
ment reversed  106  8.  W.  330.  See  28 
Cent.    Dig.    Insurance,    II    1732-: 


jury  of  the  question  whether,  in'  her 
application,  insured  truthfully  stated 
that  her  menstruation  was  and  had 
been  regular. — Security  Mut.  Life  Ins. 
Co.  v.  Calvert,  100  S.  W,  1033.  judg- 
ment reversed.   105  S.  W.   320. 

68a.  In  an  action  on  a  life  Insur- 
ance policy,  evidence  examined,  and 
held  sufficient  to  warrant  the  submis- 
sion to  the  jury  of  the  question  wheth- 
er defendant,  by  demanding  additional 
proofs  of  death,  had  waived  Its  right 
to  claim  a  forfeiture  of  the  policy  by 
reason  of  false  statements  by  Insured 
In  her  application. — Security  Mut.  Life 
Ins.  Co.  v.  Calvert,  100  S.  W.  10S3, 
Judgment  reversed.   106  S.  W.  330. 

868.  Whether  an  insurer  on  default 
hi  payment  of  a  note  given  to  extend 
the  policy  after  premium  was  due  and 
unpaid  exercises  its  option  to  forfeit 
the  policy  for  non-payment  of  the  note 
or  waives  Its  right  Is  a  question  of 
fact  for  the  Jury.— Security  Life  A  An- 
nuity Co.  of  America  v.  Underwood, 
150  S.  W.  283.  See  S8  Cent.  Dig,  In- 
surance.   It    1B5B,    1733-1770.       . 

664.  In  an  action  on  a  life  Insur- 
ance policy,  the  agent  who  wrote  the 
application  testlHed  by  deposition  that 
the  application  stated  the  street  and 
number  of  Insured's  place  of  business. 
Defendant  produced  the  original  ap- 
plication, which  ah  owed  that  the  street 
and  number  were  not  stated  therein. 
thereupon 


In    ! 
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the  submission  t 


quent  deposition 

timony  In  the  former  deposition  s 
to  make  It  conform  to  what  the 
plication     actually     disclosed.       I 
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(B)  As  to  Good  Health  of  Insured. — (For  facts  on  the  issue  as  to 
whether  the  insured  was  in  good  health  for  one  year  previous  to  his 
conditional  reinstatement,  warranting  the  submission  of  such  issue  to 
the  jury,  see  Ann.  668.) 

(0)  As  to  Issue  and  Delivery  of  Policy. — (For  evidence  war- 
ranting the  submission  of  these  issues  to  the  jury,  see  Ann.  668b.) 

(D)  As  to  Waiver  of  forfeiture. — Whether  an  insurer  on  de- 
fault in  payment  of  a  note  given  to  extend  the  policy  after  pre- 
mium was  due  and  unpaid,  exercises  its  option  to  forfeit  the  policy 
for  non-payment  of  the  note  or  waives  its  right  is  a  question  of 
fact  for  the  jury.*"  (For  evidence  held  insufficient  to  raise  an  is- 
sue for  the  jury  as  to  whether  the  insurer  waived  a  condition  that 
where  the  insured  misstated  his  age  the  beneficiary  should  re- 
ceive only  the  amount  of  insurance  the  premiums  paid  would  buy 
under  the  insurer's  rates  for  the  correct  age  of  the  insured,  see 
Ann.  653.)  (Evidence  held  insufficient  to  take  to  the  jury  the 
question  of  the  insurer's  waiver  of  forfeiture  for  false  statements 
in  the  application.81")  (For  evidence  held  sufficient  to  submit  to 
the  jury  the  question  whether  defendant  by  demanding  additional 
proofs  of  death,  waived  its  right  of  forfeiture  by  reason  of  false 
statements  in  application,  see  Ann.  662.) 

(E)  As  to  Suicide. — Where  the  evidence  indicated  that  the  death 
of  insured  was  either  by  accident  or  suicide,  it  was  for  the  jury 
to  say  whether  defendant  had  sustained  the  burden  of  removing 
the  presumption  against  suicide,  the  policy  excepting  liability  in 
case  of  suicide.*" 

(F)  In  Regard  to  Release  from  Liability  and  Settlement. — The 
question  whether  the  agent  of  the  insurer  was  sincere  and  acting 
in  good  faith  in  representing  to  the  beneficiary  that  an  incontest- 
able clause  was  of  doubtful  interpretation,  the  beneficiary  being 
induced  thereby  to  settle  for  less  than  the  amount  of  the  policy,  is 
for  the  jury,"8  and  whether  there  was  any  consideration  which 
would  render  the  settlement  a  valid  accord  and  satisfaction  should 

that  the  court  properly  assumed  that  ed  by  and  had  consulted  a  physician 
the  application  failed  to  disclose  the  several  times  lees  than  10  years  be- 
street  and  number  of  Insured's  place  fore  the  application  was  made,  and 
of  business,  and  properly  refused  to  that  she  was  in  bad  health  when  the 
allow  an  Issue  of  fact  to  be  raised  by  policy  was  delivered.  It  was  error  to 
the  original  deposition. — Cowen  v.  Eq-  submit  these  questions  to  the  Jury  as 
ultable  Life  Assur.   Soc.   84  3.  W.   404.        Issues  in  the  case.— Security  Mut.  Life 

680.     A  policy  of  life  insurance  made        Ins.  Co.  v.  Calvert.  87  S.  W.  889. 
the  application  a  part  thereof,  In  which  688.     Whether    the    agent    of    an    in- 

insured  warranted  that  she  had  not  surance  company  was  sincere  and  act- 
been  attended  by  a  physician  and  had  ing  in  good  faith  In  representing  to  a 
not  consulted  one  for  10  years.  The  beneficiary  that  an  Incontestable  clause 
application  also  profited  that  the  pol-  was  of  doubtful  interpretation,  by 
ley  should  not  be  In  force  unless  actu-       which   the  beneficiary  was  induced  to 

-  settle    for   le»s   than   the   face   of  the 

policy,  is  for  the  Jury  In  an  action  by 
the   beneficiary   to   recover  the  balance 
due   under   the   policy. — Franklin   Life 
•vldence  that  insured  had  been  attend.       Ins.  Co.  v.  Vflleneuve,  08  S.  W.  208. 
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also  be  submitted  to  the  jury.*87  (For  evidence  held  not  to  show 
a  valuable  consideration  for  a  release  of  liability  for  less  than  the 
amount  of  the  policy,  so  conclusively  aB  to  require  a  directed  ver- 
dict, see  Ann.  654.) 

Instructions — (A)  In  General. — Where  the  defense  is  misrep- 
resentations, a  charge  that,  to  avoid  the  policy,  the  misrepresenta- 
tions must  be  found  false  and  fraudulent  is  erroneous,  when  the 
stipulations  in  the  policy  were  to  avoid  it  if  the  representations 
were  false  or  fraudulent.6**  A  charge  that  if,  when  the  application 
was  made,  or  any.  premiums  paid,  the  defendant  knew  that  any  of 
the  insured's  answers  were  false  it  is  estopped  to  urge  such  false 
answers,  does  not  authorize  the  jury  to  find  estoppel  if  defendant 
had  notice  of  the  falsity  of  any  part  of  an  answer,  though  not  of 
another  part.*88  It  is  error  to  refuse  to  charge,  at  the  request  of 
intervening  children  in  an  action  by  a  widow  on  a  policy  payable 
to  her,  that  the  decedent  had  power  to  verbally  direct  that  his 
children  share  in  the  proceeds  of  the  policy,  provided  he  plainly 
designated  the  proportion  to  be  received  by  each,"7'  Where  the 
evidence  was  held  not  sufficient  to  support  a  finding  in  the  insurer's 


em.  Where  a  life  policy  Is  settled 
for  less  than  Its  face  by  representa- 
tions by  the  company  that  the  policy 
Is  not  collectible  when  in  fact  It  la 
collectible,  and  eult  1b  afterwards 
brought  for  the  balance  due  the 
the  Question  whether  there  was  any 
consideration  which  would  render  the 
settlement  a  valid  accord  and  satis- 
faction should  be  submitted  tc 
Jury.— Franklin  Ins.  Co.  v.  Vlllen 
BO  8.  W.  1014. 

608.     Where   the   meaning  of   ai 
plication   for   life  Insurance   Is   doubt- 
ful, the  question  whether  It  has  been 
truthfully  answered  Is  for  the  Jury. — 
Mutual  Ufe  Ins.  Co.   of  New  York 
Baker,  31  8.  W.  1072,  10  Tex.  Civ.  App. 

668a*  In  an  action  on  a  life  policy, 
on  the  issue  whether  deceased  had 
been  In  continuous  good  health  for 
one  year  previous  to  September  18th, 
the  date  of  his  conditional  reins 
rami,  within  the  conditions  Of  tin 
celpt  given  for  his  payment,  there 
testimony  that  on  September  1st. 
3rd  and  4th.  he  had  a.  bilious  attack, 
and  fever  for  two  days,  being  dli 
charged  by  his  physician  on  the  1th 
as  well,  and  free  from  fever.  On  the 
lQth  he  was  ailing,  and  went  to  a  phy- 
sician, complaining  of  Indigestion, 
was  given  a  simple  prescription,  v 
appeared  to  correct  the  com  pi 
The  physician  was  called  late  on  the 
l?th,  when  he  had  a  high  fever,  which 
never  left  him  until  his  death,  Octo- 
ber nth.  There  was  testimony  tha 
he  had  entirely  recovered  of  the  com 
plaint  of  September  4th  and  of  tin 
10th;   that  bilious  fever   was  commoi 


in  that  locality,  and  yielded  readily  to 
treatment,  and  did  not  affect  the  con- 
stitution; that  the  attack  of  the  10th 
had  no  connection  with  the  previous 
attack;  and  that  the  attack  of  the  lTth 
was  a  sudden  attack,  which  developed 
Into  typhoid.  One  physician  testified 
that  he  died  of  penumonla.  Held,  that 
the  question  whether  the  last  attack 
was  a  continuation  of  the  former, 
and.  If  not,  whether  the  former  were 
such  as  were  contemplated  by  the  con- 
ditions of  the  receipt,  was  for  the 
Jury.— Mutual  Reserve  Fund  Life  Ass'n 
v.  Bozeman,  52  S.  W.  94,  21  Tex.  Civ. 
App.   490. 

86Bb.  In  an  action  on  a  life  policy, 
evidence  examined,  and  "held  to  war- 
rant submission  to  the  Jury  of  the 
questions  whether  the  policy  had  ever 
been  Issued  and  delivered  to  Insured, 
and  whether  it  was  In  force  at  the 
time  of  his  death,  and  whether,  in  view 
of  the  fact  that  the  proof  of  loss  had 
not  been  made  as  required,  defendant 
had  promised  to  pay  the  policy  on  the 
return  of. the  proofs  as  claimed  by  the 
plaintiff. — McCarthy  v.  Mutual  Reserve 
Fund  Life  Ass'n,   74   S.  W.  921. 


(**•  20  Cent.  DU-. 
is,  5§  1BB6,  1771-178*.) 
669.  A  charge  that  If,  when  applica- 
tion was  made,  or  any  premiums  paid, 
defendant  knew  that  any  of  Insured's 
answers  were  false,  defendant  is  estop- 
ped to  urge  "said  false  answers,"  does 
not  authorize  the  Jury  to  find  estoppel 
If  defendant  had  notice  of  the  falsity 
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favor  on  the  issue,  a  charge  assuming  that  there  was  no  evidence 
that  deceased  had  died  of  a  certain  disease  under  conditions  mak- 
ing it  a  partial  defense  to  the  policy  is  harmless.671 

(B)  As  to  Agents. — In  an  action  for  the  amount  of  the  first 
premium,  wherein  the  defendant  did  not  contend  that  the  condi- 
tion precedent  to  his  acceptance  had  not  been  complied  with,  there 
was  no  error  in  omitting  reference  thereto  in  the  charge."1'  In  an 
action  for  damages  for  refusal  to  accept  and  pay  for  a  policy 
smaller  in  amount  than  the  one  applied  for,  the  applicant  being  ac- 
cepted by  the  company  for  the  smaller  amount  only,  an  instruction 
was  held  erroneous  for  requiring  a  ratification  of  the  issuance  of 
the  smaller  policy  in  addition  to  an  original  agreement  to  accept  it, 
to  authorize  recovery.'70  (For  facts  in  an  action  on  an  insurance 
agent's  bond  warranting  a  charge  that  if  the  jury  found  for  plain- 
tiff on  the  only  issue  submitted  they  should  find  in  his  favor  for 
the  full  amount  sued  for,  see  Ann.  672.) 

(0)  As  to  the  Sale  of  Stock. — Where  the  agent  agreed  to  make 
the  subscriber  for  stock  in  an  insurance  company  a  loan,  an  instruc- 
tion allowing  a  recovery  of  the  money  paid  for  the  stock  from  the 
promoter  if  the  company  had  not  accepted  the  contract  in  good 
faith  was  held  improper  as  submitting  an  issue  not  made  by  the 
pleadings,  which  alleged  an  acceptance  of  the  contract  by  the  com- 
pany and  a  refusal  thereafter  to  make  the  loan.878  In  an  action 
where  there  wbr  a  dispute  as  to  whether  there  was  a  sale  of  stock, 
more  than  one  abstract  definition  of  the  term  "sale"  by  the  court 
was  unnecessary.871     Where  the  court  charged  that  to  constitute 

670.     Instruction  In  an  action  by  In-       they  should  find  in  plaintiffs  favor  Tor 
dam  aires    for    re-       the    full    amount    sued    for. — Foster    v. 


fucal    to  accept  and  pay   for  a   (10.000       Franklin   Life  Ins.   Co.. 

PPj'^tion  for  a  Jlfi,-  ,73.     In  an  ac|lon  by  , 
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110.000   policy    in  addition  to  an  orig-  had   powKer   ,„   £&fl- ,_   _ 

«5U£^££!2.      n.n?P*    Rnl    v"  children    share   in    the   proceeds   of   the 

Alarcon,  l«  S.  wTm*.  p0"ey'   ">ravidrt  he  "la,n,>'  designated 

071.     An  instruction  in  an  action  on  „lthouKh    the   widow   lH    named    therein 

a  lift  policy  th*t  the  jury  should   And  M    beneficiary.— Clan  sen    v.    Jones     46 

Jess    to    defendant!  \hough    "reSX  *  »  183'  1S  Tex'  av-  App'  37S' 
In  absence  of  a  showing  that  the  Jury  "*■     Charge     assuming     that     there 

found    improperly    on    the    item    of   at-  was    no    evidence    that    deceased    had 

torneys1   fees— Amarlllo   Nat.    Life   InH.  dled  •>"  heart  disease  under  conditions 

Co.  v.  Brown,  ISO  S.  W.  858.  making  it  a  partial  defense  to  life  pol- 

6TB.     Where  In  an  action  on  an  in-  ,ev  hela  harmless,  where  not  sufficient 

surance    agent's    bond    there    was    only  '"    »uPP°rt    finding    in    insurer^    favor 

one   witness    who    testified   concerning  °"  t"*1  Issue.— First  Texas  State  Ins. 

the  amount  of  the  agent's  defalcation.  Co.  v.  Bell.  184  S.  W.  277. 
and    his    testimony    showed    a    liability  076.     Where,  in  action  in  which  there 

In   excess   of  the   penalty  of  the   bond.  was  a  dispute  as  to  whether  there  waa 

and    there    was    no    controverting-    evi-  a    sale  of  stock,    the  court  defined   tho 

dence   or  anything   to  cause   suspicion  term  "sale,"  held,  that  another  abstract 

as   to  his  testimony,   it   waa    not  error  definition      was      unnecessary. — Alamo 

to  charge  that,  if  the  Jury  found   for  Trust  Co.   v.   Prudential   Life  Ins.  Co. 

plaintiff  on  the  only  Issue   submitted,  of  Texas.  183  S.  W.  7S7. 
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sale  the  agreement  must  be  unconditional,  the  failure  to  again  use 
the  word  unconditional  in  stating  facts  to  be  found  to  warrant 
finding  for  plaintiff  was  not  mislead bag.0'8 

(D)  As  to  Attorney's  Fees. — It  is  not  error  to  charge  the  jury 
to  find  ten  per  cent  as  attorney's  fees  in  an  action  against  a  com- 
pany where  the  plaintiff  was  entitled  to  recover  such  fees  and  it 
was  undisputed  that  ten  per  cent  was  a  reasonable  fee.*78  An  in- 
struction that  the  jury  should  find  as  attorney 'a  fees  blank  dollars 
is  harmless  to  the  defendant  though  irregular,  in  an  absence  of  a 
showing  that  the  jury  found  improperly  on  such  item."1 

Findings. — A  finding  that  representations  by  an  agent  in  selling 
stock  involved  future  contingencies,  were  speculative  and  conjec- 
tural, was  not  inconsistent  with  other  findings  as  to  what  the  rep- 
resentations were.881 

Judgment. — The  inability  of  a  jury  to  answer  a  special  issue 
which  is  not  essential  to  a  proper  judgment,  does  not  invalidate  the 
judgment  rendered  upon  answer  to  pertinent  issue."80  A  court  does 
not  err  in  not  rendering  judgment  for  premiums  paid  by  a  payee 
in  a  policy  who  has  no  insurable  interest  in  the  life  insured,  where 
recovery  of  such  premiums  is  not  asked.88f  Where  the  policy  pro- 
vides that  the  amount  may  be  payable  in  a  certain  number  of  an- 
nual installments  after  insured's  death,  unless  written  consent  of 
the  insured  was  filed  requesting  that  it  be'  paid  in  a  lamp  sum,  the 
court  has  no  power  where  sueh  consent  has  not  been  filed  to  render 
judgment  against  the  insurer  for  the  entire  face  value,  but  could 

•78,  Where  court  charged  that  to  for  the  stock  from  the  promoters  If 
constitute  sale  the  agreement  must  be        the  company  had  not  accepted  the  con- 


unconditional,  failure  to  again  use  the  tract  in   good   faith   held   lmpro 

term    "unconditional"    in    stating   facta  submitting   an    Issue   not   made 

to    be   found    to   warrant   finding    for  pleadings,  which  alleged  an  acci 

plaintiff    held    not    misleading. — Alam"  of    the    contract   by   the    company    and 

Trust  Co.  v.  Prudential  Life  Ins  Co.  of  a  refusal  thereafter  to  make  the  loan. 

Texas,  183  S.  W.  787.  —American     Home     Life     Ins.     Co.     v. 

877.  In     Insurance     agent's     action  Compere,  IBS  S.  W.  79. 

for  amount   of  first   premium,   wherein  080.     With  a  defense  of  this  kind  It 

defendant   did  not   contend  that   condl-  was    held,    a    charge    that,    to    avoid    a 

tlon    precedent    to    his    acceptance    had  policy,  the  misrepresentations  must  be 

not  been  complied  with,  there  was  no  found    false   and    fraudulent,    was   er- 

error  in   omitting  reference  thereto  In  roneous.    when    the  stipulations   In    the 

the  charge.— Just   v.   Henry,   174   S.  W.  policy    were    to   avoid    It   If    the    repre- 

1012.  sentationa  were  false  or  fraudulent.— 

878.  Where,    In    an     action    against  Texas   Hut.    Life    Ins.   Co.   V.    Davldge. 
an  Insurance  company,  In  which  plain-  51    Tex.    244. 

tiff  was  entitled   to  recover  attorney's 
fees,    it   was   undisputed    that    ID 
cent  was  a  reasonable  fee.  It  was 
error  to  charge  the  Jury  to  find  10  per 

cent    as     attorney's     fees.— New     York  681.      A    finding    that   representations 

Life. Ins  Co.  v.  English.  TO  8.  W.  440,  by  an  agent  for  an  Insurance  company 

Judgment  reversed.  72  S.  W.  68.  in   selling   stock   involved   future   con- 

878.     In  an  action   upon  a  collateral  tingencles    and    were    speculative    and 

agreement    for    a    loan    contained    In    a  conjectural   held   not  inconsistent   with 

contract    subscribing    for    stock    in    an  other  findings  as  to  what  the  represen- 

Insurance  company,  an  Instruction  al-  tatlons   were. — Cope   v.    Pitier,   KB   S. 

lowing   a  recovery   of  the   money   paid  W.,    447. 
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only  render  judgment  for  the  installments  as  they  matured.*8*  *** 
It  was  further  held  in  this  case  that  judgment  could  not  be  ren- 
dered for  the  whole  amount  with  execution  to  issue  for  the  various 
installments  as  they  fell  due.*8*  "Where  recovery  over  against  the 
company  was  sought  on  a  premium  note,  the  application  having 
been  rejected,  the  allegations  of  the  insurer's  cross-action  against 
a  third  party  to  whom  the  insurer's  agent  paid  a  part  of  the  pro- 
ceeds of  the  note  as  commission  were  insufficient  to  support  a  de- 
fault judgment. *"'  "Where  a  premium  note  had  been  converted  by 
an  agent  a  judgment  on  same  by  an  assignee  against  the  maker 
was  not  a  bar  to  an  action  against  the  insurer  to  recover  the  amount 
of  such  note,  although  the  note  had  never  been  applied  on  the 
premium."** 

Costs  and  Attorney's  Fees. — The  plaintiff  is  not  entitled  to  recover 
attorney's  fees  in  the  absence  of  proof  of  demand  of  payment  of  a 
policy,  provided  for  in  the  statute.*'1  ••■  The  court  will  reverse  a 
case  for  excess  in  recovery  of  attorney's  fees  and  for  failure  of  the 
judgment  to  state  that  one-half  of  the  recovery  was  for  the  use  of 
the  children  of  the  plaintiff.69*  An  amended  petition  alleging  de- 
mand for  payment  which  was  filed  more  than  thirty  days  after 
such  demand  will  support  a  recovery  of  the  twelve  per  cent  stat- 


havlng  been  died,— but  could  only  ren- 
der Judgment  for  the  installments  as 
they  matured.— -New  York  Lire  Ins.  Co. 
v.  English,  TO  S.  W.  440.  Judgment  re- 
versed, 78  8.  W.  68. 

80S.  Where  plaintiff  was  entitled  to 
recover  on  a  policy  payable  In  10  an- 
nual installments,  but  her  contention 
that  she  was  en U tied  to  recover  the 
entire  amount,  by  reason  of  the  com- 
pany's failure  to  recognlxe  any  liabili- 
ty on  the  policy,  was  not  sustained, 
that  fact  did  not  prevent  the  court 
from  entering  Judgment  against  the 
company  for  the  Installments  as  they 
matured,  under  Rev.  St  Art.  1335,  re- 
quiring the  Judgment  to  be  so  framed 
as  to  give  the  party  all  relief  to  which 
he  may  be  entitled,  either  in  law  or 
equity,  since  the  Judgment  enforcing 
specific  performance  of  the  contract 
would  avoid  a  multiplicity  of  suits. — 
New  York  Life  Ins.  Co.  v.  English,  TO 
S.  W.  440,  Judgment  reversed,  TS  S.  W. 


suranoe,  99  178»,  17M,  17W-17M.) 

OSS.  In  an  action  on  a  note  given 
for  premium  on  insurance  policy,  ap- 
plication for  which  was  rejected,  in 
which  recovery  over  against  the  com- 
pany was  sought,  allegations  of  com- 
pany's cross  action  again  lit  R.T  to 
whom  Its  agent  paid  a  part  of  the 
proceeds  of  the  note  as  commission. 
held  Insufficient  to  support  a  default 
Judgment. — Reverse  Loan  Life  Ins.  Co. 
v.   Benson.   167   S.  W.   266. 

083.  Judgment  In  action  on  note  by 
assignee  against  the  maker,  who  gave 
It  for  an  Insurance  premium,  to  which 
purpose  It  was  never  applied,  having 
been  converted  by  the  insurance  agent, 
held  not  a  bar  to  an  action  by  the 
maker's   assignee   against   the  insurer 


t  being  ldentlca 


the  c 


Wher 


i  life  t 


inual  installments  after  decedent' 
death,  and  provided  that  the  install- 
ments might  be  commuted  for  a  single 
payment  of  12,682,  payable  when  the 
first  Installment  became  due.  If  the 
written  consent  of  the  Insured  was 
died  with  the  company,  the  court.  In 
an  action  on  the  policy  after  Insured's 
death,  had  no  power  to  render  Judg- 
ment against  the  company  for  the  en- 
tire face  value  thereof,  nor  for  the 
commuted     value, — such     consent     not 


68. 

see.  A  life  policy  called  for  the 
payment  of  the  Insurance  In  10  annual 
Installments,  commencing  with  the 
death  of  the  insured.  Thi 
refused  to  pay  the  first  1 
when  due.  Held  that,  though  action 
on  the  policy  put  the  company's  liabili- 
ty on  the  contract  in  issue,  Judgment 
could   not   be   rendered  against   It  for 

Issue  for  the  various  Installments  as 
they  fell  due.  Judgment  70  S.  W.  440, 
reversed. — New  York  Life  Ins  Co.  v. 
English,   T2  S.  W.  I 
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utory  penalty  and  attorney's  fees,  although  the  demand  was  not 
made  thirty  days  before  the  filing  of  the  original  petition/*0 

Appeal  and  Error — (A)  Settlement  of  Policy  through  Agents. — 
"Where  the  beneficiary  gave  a  receipt  reciting  that  she  voluntarily 
made  and  understood  the  settlement,  the  question  whether  her 
relatives,  who  negotiated  the  compromise,  were  her  authorized 
agents,  is  immaterial.'*0    And  an  instruction  that  they  were  her 

697.  Where  the  payee  of  a  life  pol- 
icy bad  no  Insurable  Interest  in  the  life 
Insured,  and  In  a  suit  for  the  face  of 
the  policy  did  not  seek  in  the  petition 
to  recover  the  premiums  paid,  the  court 
did  not  err  In  not  render  in  g  Judg- 
ment for  them. — Wilton  v.  New  York 
Life  Ins.  Co.,  78  S.  W.  403,  34  Tex.  Civ. 
App.  IBB.  See  Cent.  IMg.  vol.  28,  cols. 
2921-2930.  11  1789-1794. 

668.  On  error  to  review  judgment 
by  default  against  a  surety,  where 
Judgment  recites  surety  Hied  no  an- 
swer, but  transcript  contains  an  an' 
swer  marked  as  having  been  filed  be- 
fore rendition  of  Judgment,  recital  in 
Judgment  was  conclusive.— Shaw  v. 
Southland  Life  Ins.  Co.,  186. S.  W.  916. 

089.  By  direct  provision  of  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  Art.  1626, 
where  the  Judgment  below  Is  reversed, 
and  there  is  no  matter  of  fact  to  be 
ascertained,  damage  to  be  assessed. 
and  the  matter  to  be  decreed  is  not 
uncertain,  the  court  will  render  the 
Judgment  the  court  below  should  have 
rendered. — Prudential  Life  Ins.  Co.  of 
Texas  v.   Smyer,   183   S.   W.   B26. 

090.  Where  finding  upon  special  is- 
sue Is  not  essential  to  proper  Judg- 
ment, Inability  of  Jury  to  answer  such 
Issue  does  not  invalidate  Judgment 
rendered  upon  answer  to  pertinent  Is- 
sue.— Reliance  Life  Ins.  Co.  v.  Beaton, 
187  S.  W.  T4S. 


right  to  attor- 
ney's fees,  held  not  unconstitutional. — 
Manhattan  Life  Ins.  Co.  v.  Cohen,  139 

5  W.  61.      See  28  Cent.  Dig.  Insurance, 
II   1B05,   1806. 

094.  Court  wilt  reverse  case  for  ex- 
cess in  recovery  of  attorney's  fees 
and  for  failure  of  judgment  to  state 
that  one-half  the  recovery  was  for  the 
use  of  children  of  plaintiff. — Piedmont 

6  Arlington    Life   Ins.   Co.   v.   Ray,    SO 
Tex.   611. 

BBS.  In  an  action  on  a  life  policy, 
where  demand  for  the  payment  Of  loss 
was  not  made  to  days  before  Qllng 
of  original  petition,  but  an  amended 
petition,  alleging  such  demand  was 
filed  more  than  30  days  after  the  de- 
mand, plaintiff  could  recover  the  12 
per  cent,  statutory  penalty  and  attor- 
ney's fees. — Southern  Union  Life  Ins. 
Co.  v.  White,  LBS  8.  W.  266. 


they  v 


1  Attorneys  Pees.     (■*• 

98     Cent.    Dig.     Duiuuot,     S§     1806- 
UM.) 

891.  In  the  absence  of  proof  of  de- 
mand of  payment  of  a  life  policy  prior 
to  bringing  suit  thereon,  plaintiff  was 
not  entitled  to  recover  any  penalty  or 
attorney's  fees. — Bankers'  Reserve 
Life  Co.  v.  Ellison,  I35  s-  w-  2za-  See 
28  Cent.  Dig.  Insurance,  II  1805,  1806. 
ess.  A  petition  In  an  action  on  a 
life  policy  alleging  that  10  per  cent  on 
the  amount  due  on  the  policy,  amount- 
3207  Is  a  reasonable  attorney's 
ee  for  prosecuting  that  action,  will 
lustaln  a  judgment  for  1250  for  such 
that  in  fact  being  ten  per  cent  of 
amount  due. — Washington  Life 
2o.  v.  Gooding,  49  S.  W.  123,  19 
Tex.  Civ.  App.  490. 

0*3.     Rev.  St.  1895,  Art.  3071,  giving 
plaintiff   In  an   action   on   a   policy   In 


an  action  on  life  policies, 
oposltlons  held  not  germane 
gnment  of  error  under  which 
urged:  and,  the  other  propo- 
sitions being  germane  to  the  assign- 
ment only,  the  propositions  in  question 
would  be  deemed  waived. — National 
Life  Ass'n  v.  Parsons,  170  S.  W.  108S. 
097.  An  assignment  not  followed  by 
a  sufficient  statement  of  facts  to  en- 
able the  court  to  determine,  without 
resort  to  the  record,  whether  there  Was 
error  in  the  ruling  complained  of  will 
not  be  considered. — Generes  v.  Security 
Life  Ins.  Co.  of  America,  183  S.  W.  380. 


Wher 


.   the 


1913   (Act. 


was  briefed  for  ■ 

c.  130),  had  been  passed,  but  not  pub- 
lished or  called  to  the  attention  of  ap- 
pellants' counsel,  an  application  to  re- 
brief  the  cause  to  comply  with  such 
act  would  be  allowed. — Security  Trust 
ft  Life  Ins.  Co.  v.  Stuart,  183  S.  W, 
890. 

099,  Any  error  In  sustaining  a  de- 
murrer to  defendant's  sole  defense  In 
an  action  on  the  policy,  held  funda- 
mental within  District  Court  Rule,  Tla 
(143  S.  W.  vll).  providing  that  a  mo- 
tion for  new  trial  should  be  a  prerequi- 
site to  review  unless  the  error  Is  fun- 
damental.— American  Nat.  Ins.  Co. 
Brlggs,   ISO   S.  W.   909. 
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agents  is  harmless,  even  if  erroneous.'**  Further,  the  question 
whether  the  controversy  as  to  cause  of  deceased's  death  between 
the  insurer  and  her  relatives  was  to  be  considered  as  if  between 
herself  and  the  insurer  was  immaterial."" 

(B)  Prejudicial  Evidence  as  to  Suicide. — The  erroneous  admis- 
sion of  testimony  which  must  have  had  a  strong  influence  on  the 
jury  is  prejudicial  in  a  case  where  the  evidence  is  sparse  as  to 
whether  the  insured  committed  suicide.™ 

Reinsurance.-— In  a  case  where  the  defendant  company  bought 
out  the  business  of  another  company,  the  contract  stipulating  tbat 
the  reinsurer  only  became  liable  for  such  claims  as  arose  by  rea- 
son of  death  upon  policies  occurring  subsequent  to  the  agreement, 
and  plaintiff  held  a  policy  in  the  old  company  which  contained  a 
provision  for  a  cash  surrender  value,  it  was  held  that  there  was 
no  privity  of  contract  between  the  parties  as  to  the  cash  surren- 
der value  feature  of  the  policy,  and  the  defendant  was  not  liable 
thereon.704 


TOO.  Where  the  beneficiary  gave  a 
receipt  in  full  for  two  lift  policies 
which  recited  that  she  voluntarily 
made   and    understood    the    settlement, 

the  question  whether  her  relatives,  who 


rers  to  the  petition  is  waived  by  the 
parties  submitting  the  cause  on  an 
agreed   statement   of  facts. — Harde   v. 


authorized    agents     is    immaterial,    and 

Of  B«ininr«r.      (See  IS  Cent.  Sir.  I=- 

an     instruction     that     they     were     her 

nranos,   §   1617.) 

agents,   even  If  erroneous,  is  harmless. 

70*.     Defendant    insurance    company 

—McDonald   v.   Aetna   Life   Ins.   Co.  of 

bought     out     the     business     of     an- 

Hartford,   Conn..    1ST    S.    W.    1006. 

other  company.     The  contract  between 

701.     Where    the    beneficiary    volun- 

the     companies      expressly     stipulated 

tarily    gave    a    receipt    In    full    of    two 

that  the  reinsurer  did  not  assume  and 

life    policies    for    one-half    their    face 

should  not  be  liable  for  any  of  the  lia- 

value,   the    question    whether    the    con- 

bilities of  the  other  company  to  mem- 

troversy  aa  to  cause  of  deceased's  death 

between  the  Insurer  and  her  relatives 

thereafter  accruing  for  any  cause,  ex- 

was   to   be    considered   as   If   between 

cept  claims  arising  by  reason  of  death 

herself  and   the   Insurer   was  Immate- 

upon policies  or  certificates  of  member- 

rial, and  an  Instruction  that  It  should 

ship  occurring  subsequent  to  the  ratlfl- 

dlee.- 


-Id. 


withot 


reju- 


■  evidence  being  sparse  as 
i  having  committed  suicide, 
erroneous  admission  of  testimony 
which  must  have  had  a  strong  influ- 
ence on  the  jury  Is  prejudicial. — De 
Garcia  v.  Cherokee  Life  Ins.  Co.  of 
Rome.   Ga.,    ISO  S.  W.   153. 

703.     Error      in      overruling     demur- 


cation  or  the  agreement,  etc.  Plaintiff 
held  a  policy  In  the  old  company  which 
contained  a  provision  for  a  cash  sur- 
render value.  Held,  that  there  was  no 
privity  of  contract  between  the  parties 
as  to  the  cash  surrender  value  feature 
of  the  policy,  and  defendant  was  not 
liable  thereon. — Mutual  Reserve  Fund 
Life  Ass'n  v.  Green,  109  S.  W.  11)1. 
See  28  Cent.   Dig.   Insurance,   1   1817. 
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CHAPTER   I 

LIFE,  HEALTH  AND  ACCIDENT  INSURANCE  COMPANIES— 
-       HOME 

Terms  Defined. 

Section  1.  A  life  insurance  company  shall  be  deemed  to  be  a 
corporation  doing  business  under  any  charter  involving  the  pay- 
ment of  money  or  other  thing  of  value,  conditioned  on  the  con- 
tinuance or  cessation  of  human  life,  or  involving  an  insurance, 
guaranty,  contract  or  pledge  for  the  payment  of  endowments  or 
annuities.  An  accident  insurance  company  shall  be  deemed  to  be 
a  corporation  doing  business  under  any  charter  involving  the  pay- 
ment of  money  or  other  thing  of  value,  conditioned  upon  the  in-  .- 
jury,  disability  or  death  of  persons  resulting  from  traveling  or 
general  accidents  by  land  or  water.  A  health  insurance  company 
sball  be  deemed  to  be  a  corporation  doing  business  under  any 
charter  involving  the  payment  of  any  amount  of  money  or  other  r 
thing  of  value,  conditioned  upon  loss  by  reason  of  disability  due 
to  sickness  or  ill  health.  When  consistent  with  the  context  and 
not  obviously  used  in  different  sense,  the  term  "company"  or  "in- 
surance company,"  as  used  herein,  includes  all  corporations  en- 
gaged as  principals  in  the  business  of  life,  accident  or  health  in- 
surance. The  term  "home"  or  domestic  company,  as  used  herein, 
designates  those  life,  accident  or  life  and  accident,  health  and  ac- 
cident, or  life,  health  and  accident  insurance  companies  incorpo- 
rated and  formed  in  this.  State.  The  term  "foreign  company" 
means  any  life,  accident  or  health  insurance  company  organized 
under  the  laws  of  any  other  State  or  Territory  of  the  United 
States,  or  foreign  country.  The  term  "home  office"  of  the  com- 
pany means  its  principal  office  within  the  State  or  country  in 
which  it  is  incorporated  and  formed.  The  "insured"  or  "policy- 
holder" is  the  person  on  whose  life  a  policy  of  insurance  is  effected. 
The  "beneficiary"  is  the  person  to  whom  a  policy  of  insurance 
affected  is  payable.  By  the  term  "net  assets"  it  means  the  funds 
of  the  company  available  for  the  payment  of  its  obligations  in 
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this  State,  including  uncollected  premiums  not  more  than  three 
months  past  due  and  deferred  premiums  on  policies  actually  in 
force,  after  deducting  from  such  funds  all  unpaid  losses  and  claims 
for  losses,  and  all  other  debts,  exclusive  of  capital  stock.  The 
"profits"  of  a  company  are  that  portion  of  its  funds  not  re- 
quired for  the  payment  of  losses  and  expenses,  nor  set  apart  for 
any  other  purpose  required  by  law.     (B.  S.,  Art.  4724.) 

Who  May  Incorporate — W  hat  Articles  of  Incorporation  Shall  Contain. 

2.  Any  three  or  more  citizens  of  this  State  who  shall  be  known 
as  corporators,  may  associate  themselves  for  the  purpose  of  form- 
ing a  life  insurance  company,  or  accident  insurance  company,  or 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  company,  provided,  that  no  snch  company  shall  transact 
more  than  one  of  the  foregoing  classes  of  business,  except  in  sep- 
arate and  distinct  departments.  In  order  to  form  such  a  company 
the  corporators  shall  sign  and  acknowledge  its  articles  of  incor- 
poration before  any  officer  authorized  to  take  acknowledgments 
to  deeds,  and  file  the  same  in  the  office  of  the  Commissioner  of 
Insurance  and  Banking.  Such  articles  of  incorporation  shall 
Specify : 

(a)  The  name  and  place  of  residence  of  each  of  the  incorpo- 
rators. 

(b)  The  name  of  the  proposed  company,  which  shall  contain  the 
words  "insurance  company"  as  a  part  thereof,  and  which  must 
not  so  closely  resemble  the  name  of  any  existing  company  transact- 
ing insurance  business  in  this  State  as  to  mislead  the  public. 

Note. — The  Commissioner  of  Insurance  and  Banking  has  no  authority 
to  pass  upon  question  ot  similarity  of  names.  (Opinion  of  Attorney 
tumoral,  August  25,  1906.) 

(c)  The  location  of  its  home  office. 

(d)  The  kind  or  kinds  of  insurance  business  it  purposes  to 
transact. 

(e)  The  amount  of  its  capital  stock,  not  less  than  $100,000,  all 
of  which  capital  stoek  must  be  subscribed  and  fully  paid  up  and 
in  the  hands  of  the  corporators  before  said  articles  of  incorporation 
are  filed,  such  capital  stock  to  be  divided  into  shares  of  $100  each. 

Note.— (1)  A  share  of  stock  of  a  life  Insurance  company  cannot  be 
divided  and  sold  In  fractional  parts  of  a  share.  (Opinion  of  Attorney 
General,  August  3,  1909.) 

(2)  Stock,  paid  for  In  notes  or  other  evidence  of  promise  to  pay, 
cannot  be  lawfully  Issued,  and  unless  fully  paid  for  and  issued.  It  tun- 
not  be  voted.  A  stock  subscription  agreement,  falling  to  show  what 
portion  of  money  paid  under  It  is  used  for  promotion  and  commissions 
for  soiling  the  stock,  is  fraudulent.  (Opinion  of  Attorney  General, 
September  10,  1909.) 
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(C)  The  period  of  time  it  is  to  exist,  which  shall  not  exceed  five 
hundred  years. 

(g)     The  number  of  shares  of  such  capital  stock. 

(h)  Such  other  provisions  not  inconsistent  with  the  law  as  the 
corporators  may  deem  proper  to  insert  therein.  (R.  S.,  Art.  4725.) 

Fee  for  Filing  Articles  of  Incorporation — Duties  of  Commissioner  When 
Articles   Are   Filed. 

3.  When  such  articles  of  incorporation  are  filed  with  the  Com- 
missioner of  Insurance  and  Banking,  together  with  an  affidavit 
made  by  two  or  more  of  its  incorporators  that  all  the  stock  has 
been  subscribed  in  good  faith  and  fully  paid  for,  together  with  a 
charter  fee  of  $20,  it  shall  be  the  duty  of  the  Commissioner  to  sub- 
mit such  articles  of  incorporation  to  the  Attorney  General  for 
examination,  and  if  he  approves  the -same  as  conforming  with  the 
law  he  shall  so  certify  and  deliver  such  articles  of  incorporation, 
together  with  his  certificate  of  approval  attached  thereto,  to  the 
Commissioner  of  Insurance  and  Banking,  who  shall,  upon  receipt 
thereof,  record  the  same  in  a  book  kept  for  that  purpose,  and  upon 
receipt  of  a  fee  of  $1.00  he  shall  furnish  a  certified  copy  of  the 
same  to  the  corporators,  upon  which  they  shall  be  a  body  politic 
and  corporate,  and  may  proceed  to  complete  the  organization  of 
the  company,  for  which  purpose  they  shall  forthwith  call  a  meet- 
ing of  the  stockholders,  who  shall  adopt  by-laws  for  the  govern- 
ment of  the  company,  and  elect  a  board  of  directors,  not  less  than 
five,  composed  of  stockholders,  which  board  shall  have  full  con- 
trol and  management  of  the  affairs  of  the  corporation,  subject  to 
the  by-laws  thereof  as  adopted  or  amended  from  time  to  time  by 
the  stockholders  or  directors  and  to  the  laws  of  this  State.  The 
board  of  directors  so  elected  shall  serve  until  the  second  Tuesday 
in  March  thereafter  on  which  date  annually  thereafter  there  shall 
be  held  an  annual  meeting  of  the  stockholders  at  the  home  office, 
and  a  board  of  directors  elected  for  the  ensuing  year.  At  all  meet- 
ings of  the  stockholders,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  fully  paid  up  appearing  in  his  name 
on  the  books  of  the  eompany,  which  vote  may  be  given  in  person 
or  by  written  proxy.  The  majority  of  the  paid-up  capital  stock 
at  any  meeting  of  the  stockholders  shall  constitute  a  quorum.  (R. 
S.,  Art.  4726.) 

Charter  May  Be  Amended— Capital  Stock  May  Be  Increased  or  Reduced. 

4.  At  any  regular  meeting  or  called  meeting  of  the  stockholders 
they  may,  by  resolution,  provide  for  any  lawful  amendment  to  the 
charter  or  articles  of  incorporation,  and  such  amendment,  accom- 
panied by  a  copy  of  such  resolution  duly  certified  by  the  president 
and  secretary  of  the  company,  shall  be  filed  and  recorded  in  the 
same  manner  as  the  original  charter,  and  shall  thereupon  become 
effective.      Stockholders   representing   a   majority   of   the    capital 
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stock  of  any  such  company  may  in  such  manner  also  increase  or 
reduce  the  amount  of  its  capital  stock;  provided,  that  the  capital 
stock  shall  in  no  case  be  reduced  to  less  than  $100,000  fully  paid 
up.  A  statement  of  any  such  increase  or  reduction  shall  be  signed 
and  acknowledged  by  two  officers  of  the  company  and  filed  and 
recorded  along  with  the  certified  copy  of  the  resolution  of  the 
stockholders  provided  therefor  in  the  same  manner  as  the  charter 
or  amendment  thereto.  For  any  such  increase  or  reduction  the 
company  may  require  the  return  of  the  original  certificates  as 
other  evidences  of  stock  in  exchange  for  new  certificates  issued  in 
lieu  thereof.     (R.  S.,  Art.  4727.) 

Note. — A  charter  cannot  be  amended  prior  to  meeting  of  stockholders 
called  by  the  corporators  lor  adoption  of  by-laws  and  election  of  board 
of  directors.  The  corporators  cannot  sell  or  assign  their  right  or  Interest 
In  the  charter  nor  In  the  unorganized  corporation.  The  assignee  of 
such  coporators,  acting  alone  or  with  the  corporators  who  did  not  as- 
sign or  sell  out,  cannot  amend  the  charter  nor  call  a  meeting  of  stock- 
holders to  adopt  by-laws  and  elect  a  board  of  directors.  The  subscribers 
to  the  capital  stock  are  not  stockholders  and  cannot  amend  the  charter 
prior  to  being  called  together  by  the  corporators  to  adopt  by-laws  and 
elect  a  board  of  directors.  After  being  called  together  by  the  corpor- 
ators, and  after  the  adoption  of  by-laws  and  election  of  a  board  of  di- 
rectors, the  subscribers  to  the  stock  thereupon  become  stockholders  and 
may  amend  the  charter,  notwithstanding  the  fact  that  no  certificate  of 
authority  to  do  business  has  been  Issued.  (Opinion  of  Attorney  General, 
April  2,  1910.) 

Shares  of  Stock  Shall  Be  Transferable. 

5.  The  shares  of  stock  of  such  company  shall  be  transferable  on 
its  books  in  accordance  with  law  and  the  by-laws  of  the  company 
by  the  owner  in  person  or  his  authorized  agent,  and  every  person 
becoming  a  stockholder  by  such  transfer  shall  succeed  to  all  rights 
of  the  former  holder  of  the  stock  transferred,  by  reason  of  such 
ownership.     (R.  S-,  Art.  4727.) 

Shall  Be  Examined  When — Certificate  of  Authority  Issued. 

6.  When  the  first  meeting  of  the  stockholders  shall  be  held  and 
the  officers  of  the  company  elected  it  shall  be  the  duty  of  the  presi- 
dent or  secretary  to  so  notify  the  Commissioner  of  Insurance  and 
Banking,  and  he  shall  thereupon  immediately  make  or  cause  to  be 
made  at  the  expense  of  the  company  a  full  and  thorough  examina- 
tion thereof,  and  if  he  shall  find  that  all  of  the  capital  stock  of 
the  company,  amounting  to  not  less  than  $100,000,  has  been  fully 
paid  up  and  is  in  the  custody  of  the  officers,  either  in  cash  or 
securities  of  the  class  in  which  such  companies  are  authorized  by 
this  act  to  invest  or  loan  their  funds,  he  shall  issue  to  such  com- 
pany a  certificate  of  authority  to  transact  such  kind  or  kinds  of 
insurance  business  within  this  State  as  such  officers  may  apply  for 
and  as  may  be  authorized  by  its  charter,  which  certificate  shall 
expire  on  the  last  day  of  February  next  after  the  date  of  its  issu- 


LIFE   INSURANCE  403 

ance.  Before  such  certificate  is  issued  not  less  than  two  officers 
of-snch  company  shall  execute  and  file  with  the  Commissioner  of 
Insurance  and  Banking  a  sworn  schedule  of  all  the  assets  of  the' 
company  exhibited  to  him  upon  such  examination,  showing  the 
value  thereof  together  with  a  sworn  statement  that  the  same  are 
bona  fide,  the.  unconditional  and  unincumbered  property  of  the 
company  and  are  worth  the  amounts  stated  in  such  schedule.  No 
original  or  first  certificate  of  authority  shall  he  granted  except  in 
conformity  herewith,  regardless  of  the  date  of  filing  of  the  articles 
of  incorporation  with  the  Commissioner  of  Insurance  and  Banking. 
(R.  S.,  Art.  4728.) 

Note. — A  portion  of  the  capital  stock  of  a  company  may  be  exchanged 
for  notes  secured  by  first  liens  on  real  estate  worth  double  the  amount 
of  the  notes.     {Opinion  of  Attorney  General,  June  28,  1910.) 

Annual  Statement,  Shall  Contain — Commissioner  May  Change  Form  of. 

7.  Each  life  insurance  company,  or  accident  insurance  company, 
or  life  and  accident,  health  and  accident,  or  life,  health  and  acci- 
dent insurance  company,  organized  under  the  laws  of  this  State, 
shall,  after  the  first  day  of  January  of  each  year  and  before  the 
first  day  of  March  following,  and  before  the  renewal  of  its  certi- 
ficate of  authority  to  transact  business,  prepare  under  oath  of  two 
of  its  officers,  and  deposit  in  the  office  of  Commissioner  of  Insur- 
ance and  Banking,  a  statement  accompanied  with  the  fee  for  filing 
annual  statements  of  $10,  showing  the  condition  of  the  company 
on  the  31st  day  of  December  the  next  preceding,  which  shall  in- 
clude a  statement  in  detail,  showing  the  character  of  its  assets 
and  liabilities  on  that  date,  the  amount  and  character  of  bttsineBS 
transacted,  moneys  received  and  how  expended  during  the  year, 
and  the  number  and  amount  of  its  policies  in  force  on  that  date 
in  Texas,  and  the  total  amount  of  all  policies  in  force;  and  the 
Commissioner  of  Insurance  and  Banking  may  from  time  to  time 
make  such  changes  in  the  form  and  requirements  of  the  annual 
statements  of  companies  as  shall  seem  to  him  best  adapted  to 
elicit  from  the  companies  a  true  exhibit  of  their  condition  and 
methods  of  conducting  business,  and  such  statement  shall  also 
contain  and  set  forth  an  exhibit  of  the  investments  of  such  com- 
pany ;  provided,  that  such  terms  and  requirements  shall  elicit  only 
such  information  as  shall  pertain  to  the  business  of  the  company. 
(B.  S.f  Art.  4729.) 

Renewal   Certificate   of   Authority,   Issued  When. 

8.  "Whenever  any  life  insurance  company  or  accident  insurance 
company  or  life  and  accident,  or  health  and  accident,  or  life,  health 
and  accident  insurance  company  transacting  insurance  business  in 
this  State  shall  have  filed  its  annual  statement  in  accordance  with 
the  preceding  article,  showing  a  condition  which  entitles  it  to 
transact  business  in  this  State  in  accordance  with  the  provisions 
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of  this  chapter,  the  Commissioner  of  Insurance  and  Banking  shall, 
upon  receipt  of  a  fee  of  $1.00,  issue  a  renewal  certificate  of  author- 
ity to  such  company,  which  shall  expire  on  the  last  day  of  Feb- 
ruary of  the  subsequent  year.     (R.  S-,  Art.  4730.) 

Shall  Receive  Certified  Copy  of  Certificate  of  Authority  for  Agents. 

9.  Any  such  company  organized  under  the  laws  of  this  State, 
having  received  authority  from  the  Commissioner  of  Insurance  and 
Banking  to  transact  business  in  this  State,  shall  receive  from  Buch 
Commissioner  upon  written  request  therefor  a  certified  copy  of 
this  certificate  of  authority  for  each  of  its  agents  in  this  State. 
(R.  S.,  Art.  4731.) 

10.  Actions  may  be  maintained  by  a  company  organized  under 
the  laws  of  this  State  against  any  of  its  policyholders,  stockholders, 
or  other  persons  for  any  cause  relating  to  the  business  of  such 
company,  and  actions  may  also  be  prosecuted  and  maintained  by 
any  policyholder  or  the  heirs  or  legal  representative  of  any  such 
■policyholder  against  the  company  for  losses  which  accrue  on  any 
policy,  but  no  action  shall  be  brought  or  maintained  by  any  per- 
son other  than  the  Commissioner  of  Insurance  and  Banking  of 
this  State  for  the  enjoining,  restraining  or  interfering  with  the 
prosecution  of  the  business  of  the  company.     (R.  S.,  Art..  4732.) 

Lam  Relating  to  Corporations  Shall  Govern. 

11.  The  laws  relating  to  and  governing  corporations  in  general 
shall  apply  to  and  govern  companies  organized  under  this  chap- 
ter, in  so  far  as  the  same  are  pertinent  and  not  in  conflict  with 
the  provisions  of  this  chapter.     (R.  S.,  Art.  4733.) 

May  Invest  in  or  Loan  Upon,  What  Securities. 

12.  A  life  insurance  company  organized  under  the  laws  of  this 
State  may  invest  in  or  loan  upon  the  following  securities,  viz. : 

(a)  It  may  invest  any  of  its  funds  or  accumulations  in  the 
bonds  of  the  United  States,  or  of  any  State,  county  or  city  of  the 
United  States,  or  the  bonds  of  any  independent  or  common  school 
district,  or  first  mortgage  bonds  of  any  dividend-paying  railroad 
or  electric  railway  company  duly  incorporated  under  the  laws  of 
the  United  States  or  any  State  thereof. 

(b)  It  may  loan  any  of  its  funds  and  accumulations,  taking 
as  security  therefor  such  collateral  as  under  the  previous  subdi- 
vision it  may  invest  in;  and  upon  first  liens  upon  real  estate,  the 
title  to  which  is  valid,  and  the  value  of  which  is  double  the  amount 
loaned  thereon;  provided,  that  if  any  part  of  such  value  is  in 
buildings,  such  buildings  shall  be  insured  against  loss  by  fire  for 
at  least  50  per  cent  of  the  value  thereof,  with  loss  clause  payable 
to  such  company.  It  may  also  make  loans  upon  the  security  of  or 
purchase  its  own  policies,  but  no  loan  on  any  policy  shall  exceed 
the  reserve  value  thereof.     No  investment  or  loan,  except  policy 
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loans,  shall  be  made  by  any  such  insurance  company  unless  the 
same  shall  first  have  been  authorized  by  the  board  of  directors,  or 
by  committee  charged  with  the  duty  of  supervising  such  invest- 
ments or  loans.  No  such  company  shall  subscribe  to,  or  participate 
in,  any  underwriting  of  the  purchase  or  sale  of  securities  or  prop- 
erty or  enter  into  any  such  transaction  for  such  purpose  or  sell 
on  account  of  such  company  jointly  with  any  other  person,  firm 
or  corporation;  nor  shall  any  such  company  enter  into  any  agree- 
ment to  withhold  from  sale  any  of  its  property;  but  the  disposi- 
tion of  its  property  shall  be  at  all  times  within  the  control  of  its 
board  of  directors.  Every  such  company  possessed  of  assets  not 
authorized  by  this  chapter  shall  dispose  of  the  same  within  five 
years  after  July  10,  1909,  unless  such  time  is  extended  for  good 
cause  by  the  Commissioner  of  Insurance  and  Banking.  (R.  S., 
Art.  4734.) 

Note. — (1)  A  company  may  Invest  Its  funds  in  a  portion  of  a  series 
of  notes  or  bonds,  secured  by  first  lien  on  real  estate  worth  double 
■mount  of  entire  loan.     (Opinion  of  Attorney  General,  August  10,  1910.) 

(2)  A  life  Insurance  company  cannot  invest  In  bonds  of  the  Repub- 
lic of  Mexico.      (Opinion  of  Attorney  General,  November  3,  1910.) 

(3)  A  life  Insurance  company  may  make  loan  to  a  church,  where 
it  Is  secured  by  bonds  constituting  a  first  lien  on  real  estate.  (Opinion 
of  Attorney  General,  June  17,  1911.) 

(4)  A  home  life  insurance  company  cannot  lawfully  count,  as  ad- 
mitted assets,  time  certificates  of  deposit  which  are  not  due  or  pay- 
able on  demand  by  the  bank  issuing  them.  (Opinion  of  Attorney  Gen- 
eral, April  2,  1912.) 

(5)  A  life  insurance  company,  chartered  In  Texas,  may  lawfully  bor- 
row money  and  pledge  Its  assets  as  security,  and  the  excess,  of  such 
collateral  may  be  regarded  as  available  or  admitted  assets  of  the  com- 
pany. An  Investment  In  paper  secured  by  real  estate  worth  less  than 
double  amount  of  loan  is  not  void,  but  Is  unauthorized  and  therefore 
an  ultra  vires  act,  but  where  amount  is  small  and  la  part  of  purchase 
and  sale  of  an  office  building  Is  not  ground  for  withholding  permit  to 
the  company  or  declining  to  consider  the  investment  as  part  of  its  avail- 
able assets.      (Attorney  General's  opinion,  March  15,  1915.) 

Real  Estate,  May  Hold. 

13.  Every  such  insurance  company  may  secure,  hold  and  convey 
real  property  only  for  the  following  purposes  and  in  the  following 
manner : 

1.  One  building  site  and  office  building  for  its  accommodation 
in  the  transaction  of  its  business  and  for  lease  and  rental. 

■  2.  Such  as  shall  have  been  acquired  in  good  faith  by  way  of 
security  for  loans  previously  contracted,  or  for  moneys  due. 

3.  Such  as  shall  have  been  conveyed  to  it  in  the  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings. 

4,  Such  as  shall  have  been  purchased  at  sales  under  judgment 
or  decrees  of  court,  or  mortgage,  or  other  liens  held  by  such  com- 
pany. 
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Note. — (1)  A  company  may  Invest  In  a  lot,  for  an  office  building, 
upon  which  there  1b  an  encumbrance,  provided  the  company  definitely 
undertakes  to  pay  off  the  encumbrance.  (Opinion  of  Attorney  General, 
August  10,   1910.) 

(2)  A  life  insurance  company  may  exchange  a  portion  of  its  capital 
stock  for  property  to  be  used  as  an  office  building.  (Opinion  of  Attor- 
ney General,  November  3,  1910.) 

(3)  The  word  "purchase,"  in  this  statute,  means  acquired  either  by 
purchase  or  rental.  A  life  Insurance  company  has  the  right  to  secure, 
hold  and  convey  a  lease  on  a  building  for  a  period  of  time,  with  option 
of  purchase  at  expiration  of  lease.  The  aggregate  amount  to  be  paid 
tor  the  lease  extending  over  a  long  period  of  time  Is  not  a  debt  which 
could  amount  to  an  Impairment  of  the  capital  of  the  company.  Owner- 
ship of  such  building  or  lease  Is  a  chattel  real  and,  as  such,  is  real 
property  and  the  Investment  is  lawful.  (Opinion  of  Attorney  General, 
June  22,  1914.) 

All  such  real  property  specified  in  Subdivision  2,  3  and  4  of  this 
article  which  shall  not  be  necessary  for  its  accommodation  in  the 
convenient  transaction  of  its  business  shall  be  sold  and  disposed 
of  within  five  years  after  the  company  shall  have  acquired  title 
to  the  same,  or  within  five  years  after  the  same  shall  have  ceased 
to  be  necessary  for  the  accommodation  of  its  business,  and  it  shall 
not  hold  such  property  for  a  longer  period  unless  it  shall  procure 
a  certificate  from  the  Commissioner  of  Insurance  and  Banking  that 
its  interests  will  suffer  materially  by  the  forced  sale  thereof;  in 
which  event  the  time  for  the  sale  may  be  extended  to  such  time 
as  the  Commissioner  shall  direct  in  such  certificate.  (E.  S.,  Art. 
4735.) 

Directors  Shall  Not  Receive  Money  In  Connection  With  Nor  Be  Inter- 
ested In  Purchase,  Loan  or  Sale  of  Company. 
14.  No  director  or  officer  of  any  insurance  company  transacting 
business  in  this  State,  or  organized  under  the  laws  of  this  State, 
shall  receive  any  money  or  valuable  thing  for  negotiating,  pro- 
curing, recommending  or  aiding  in  any  purchase*  or  sale  by  such 
company  of  any  property  or  any  loan  from  such  company,  nor 
be  pecuniarily  interested  either  as  principal,  co-principal,  agent  or 
beneficiary,  in  any  such  purchase,  sale  or  loan;  provided,  that 
nothing  contained  in  this  article  shall  prevent  a  life  insurance  cor- 
poration from  making  a  loan  upon  a  policy  held  therein  by  the 
borrower  not  in  excess  of  the  reserve  value  thereof.  Any  person 
violating  any  provisions  of  this  article  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  fine 
of  not  less  than  $3d0  nor  more  than  $1000.  (R.  S.,  Art.  4736.  P. 
C,  Art.  687.) 

Note. — (1)     See  Section  44,  Post. 

(2)  It  is  unlawful  for  a  company  to  buy  securities  from  or  sell 
securities  to  or  loan  money  to  a  banking  or  other  corporation  in  which 
the  officers  or  directors  of  the  life  insurance  company  are  interested 
as  stockholders,  officers  or  directors.  (Opinion  of  Attorney  General, 
August  10,  1910.) 
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(3)  A  life  Insurance  company  may  lease  a  property  from  another 
corporation,  notwithstanding  certain  officers  of  the  Insurance  company 
are  also  officers  and  large  stockholders  of  the  other  corporation.  (Opin- 
ion of  Attorney  General,  March  27,   1911.) 

(4)  The  president  of  a  Are  Insurance  company  may  lawfully  set] 
the  capital  stock  of  his  company  on  commission.  (Opinion  Of  Attorney 
General,  August  3,  1911.) 

(5)  A  life  Insurance  company  ordinarily  has  no  authority  to  buy  or 
sell  Its  own  stock.  Exigencies,  however,  might  arise  where  the  buying 
of  its  own  stock  would  be  to  the  interest  of  the  company,  and  (Where 
such  occasions  arise  and  there  is  no  fraud  in  the  transaction,  it  would  . 
probably  not  be  in  violation  of  law.  In  such  cases,  the  certificate  of 
authority  of  the  company  should  not  be  revoked  by  the  Commissioner, 
but  the  company  should  be  required  to  file  with  him  a  transcript  of  all 
minutes,  correspondence  and  other  papers  connected  with  the  transac- 
tion.    (Opinion  of  Attorney  General,  February  19,  1914.) 

(6)  An  accident  and  health  Insurance  company,  organized  under 
Texas  laws,  any  of  whose  officers  or  directors  are  likewise  officers  or 
directors  of  a  loan  and  trust  company  cannot  lawfully  make  such  loan 
and  trust  company  its  fiscal  agent.  The  fact  that  the  officers  or  di- 
rectors of  such  Insurance  company  are  stockholders  of  a  loan  and  trust 
company  would  not  prevent  the  insurance  ocmpany.  from  employing 
such  loan  and  trust  company  as  its  fiscal  agent.  (Opinion  of  Attorney 
General,  April  16,  1914.) 

May  Reinsure. 

15.  Any  life  insurance  company  organized  under  the  laws  of 
this  State  may  reinsure  in  any  insurance  company  authorized  to 
transact  business  in  this  State  any  risk  or  part  of  a  risk  which 
it  may  assume ;  provided, '  that  no  such  company  shall  have  the 
power  to  so  reinsure  its  entire  outstanding  business  until  the  con- 
tract therefor  shdll  be  submitted  to  the  Commissioner  of  Insur- 
ance and  Banking  and  be  by  him  approved  as  protecting  fully  the 
interests  of  all  the  policyholders.     (R.  S.,  Art.  4737.) 

Note. — A  foreign  life  Insurance  company  may  lawfully  reinsure  the 
business  of  a  Texas  life  Insurance  company  which  deposits  securities 
covering  its  reserves  with  the  Commissioner  of  Insurance  and  Banking. 
(Opinion  of  Attorney  General.  January  16,  191S.) 

Dividends,  Shall  Not  Pay,  Except  From  Profits. 

16.  No  life  insurance  company  organized  under  the  laws  of 
this  State  shall  declare  or  pay  any  dividends  to  its  policyholders 
except  from  the  profits  made  by  such  company ;  provided,  that  this 
shall  not  prohibit  the  issuance  of  policies  guaranteeing  a  definite 
payment,  or  reduction  in  premiums,  not  exceeding  the  expense 
of  loading  on  said  premiums,  but  where  said  reduction  exceeds 
said  expense  loading  the  proper  reserve  therefor  must  be  held 
by  the  company  to  provide  for  the  deficiency  so  arising  in  the 
net  premium ;  and,  provided  further,  that  this  shall  not  apply  to 
payments  to  holders  of  special  or  board  contracts  heretofore  issued. 
No  such  life  insurance  company  shall  declare  or  pay  any  dividends 
to  its  stockholders  except  from  the  profits  made  by  said  company, 


408  LIFE   INSURANCE 

not  including  surplus  arising  from  the  sale  of  stock.     (R.  S.,  Art. 
4738.) 

Note. — The  Issuance  of  guaranteed  dividend  policies  le  not  prohibited. 
(Opinion  oft  Attorney  General,  January  G,   1911.) 

Salaries,  Shall  Not  Par  Excessive. 

17.  No  domestic  life  insurance  company  shall  pay  any  salary, 
compensation  or  emolument  to  any  officer,  trustee  *>r  directbr 
thereof,  nor  any  salary,  compensation  or  emolument  amounting 
in  any  year  to  more  than  $5,000  to  any  person,  firm  or  corpora- 
tion, unless  such  payment  be  first  authorized  by  a  vote  of  the  board 
of  directors  of  such  life  insurance  company;  provided,  that  the 
limitation  as  to  time  contained  herein  shall  not  be  construed  as 
preventing  a  life  insurance  company  from  entering  into  contracts 
with  its  agents  for  the  payment  of  renewal  commissions.  No  such 
company  shall  grant  any  pension  to  any  officer,  director  or  trustee 
thereof,  or  to  any  member  of  his  family  after  his  death.  (R.  S., 
Art.  4739.) 

Shall  Not  Hake  Disbursements  Without  Vouchor. 

18.  No  domestic  life  insurance  company  shall  make  any  dis- 
bursement of  $100  or  more  unless  the  same  be  evidenced  by  a 
voucher  signed  by  or  on  behalf  of  the  person,  firm  or  corporation 
receiving  the  money,  and  correctly  describing  the  consideration  for 
the  payment.  If  the  expenditure  be  for  both  services  and  dis- 
bursements, the  voucher  shall  set  forth  the  service  rendered  and 
statement  of  the  disbursement  made.  If  the  expenditure  be  in 
connection  with  any  matter  pending  before  any  Legislature  or 
public  body  or  before  any  department  or  officer  of  any  State  or 
government,  the  voucher  shall  correctly  describe,  in  addition,  the 
nature  of  the  matter  and  the  interest  of  such  company  therein. 
When  such  voucher  cannot  be  obtained,  the  expenditure  shall  be 
evidenced  by  a  paid  check  or  an  affidavit  describing  the  character 
and  object  of  the  expenditure  and  stating  the  reasons  for  not  ob- 
taining such  voucher.     (R.  S.,  Art.  4740.) 

Policies  Shall  Contain. 

19.  No  policy  of  life  insurance  shall  be  issued  or  delivered  in 
this  State,  or  be  issued  by  a  life  insurance  company  organized 
under  the  laws  of  this  State,  unless  the  same  shall  contain  pro- 
visions substantially  as  follows: 

1.  A  provision  that  all  premiums  shall  be  payable  in  advance 
either  at  the  home  office  of  the  company,  or  to  an  agent  of  the 
company  upon  the  delivery  of  a  receipt  signed  by  one  or  more  of 
the  officers  who  are  designated  in  the  policy. 

2.  A  provision  for  a  grace  of  at  least  one  month  for  the  pay- 
ment of  every  premium  after  the  first,  which  may  be  subject  to  an 
interest  charge,  during  which  month  the  insurance  shall  continue 
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in  force,  which  provision  may  contain  a  stipulation  that  if  the 
insured  shall  die  during  the  period  of  grace  the  overdue  premium 
will  be  deducted  in  any  settlement  under  the  policy. 

Note. — The  grace  provision,  above  referred  to,  is  not  limited  to  poli- 
cies providing  tor  an  annual  premium,  but  must  be  In,  and  applies  to, 
policies  in  which  the  premium  la  payable  monthly,  quarterly  or  semi- 
annually, and  such  grace  period  applies  Immediately  when  the  date  for 
payment  of  each  premium,  except  the  first,  occurs.  (Opinion  of  At- 
torney General,  December  IT,  1912.) 

3.  A  provision  that  the  policy  or  policy  and  application,  shall 
constitute  the  entire  contract  between  the  parties  and  shall  he 
incontestable  not  later  than  two  years  from  its  date  except  for 
non-payment  of  premiums,  and  which  provision  may  or  may  not, 
at  the  option  of  the  company  contain  an  exception  for  violations  of 
the  conditions  of  the  policy  relating  to  naval  and  military  services 
in  time  of  war. 

Note. — If  application  Is  made  part  of  contract  It  must  be  attached  to 
poller-     (Department  ruling.) 

4.  A  provision  that  all  statements  made  by  the  insured  shall, 
in  the  absence  of  fraud,  be  deemed  representations,  and  not  war- 
ranties. 

,  5.  A  provision  that,  if  the  age  of  the  insured  has  been  under- 
stated, the  amount  payable  under  the  policy  shall  be  such  as  the 
premium  paid  would  have  purchased  at  the  correct  age. 

6.*  A  provision  that  after  three  full  years'  premiums  have  been 
paid  the  company,  at  any  time  while  the  policy  is  in  force,  will 
advance  upon  proper  assignment  of  the  policy  and  upon  the  sole 
security  thereof  at  a  specified  rate  of  interest  a  sum  equal  to,  or 
at  the  option  of  the  owner  of  the  policy,  less  than  the  legal  reserve 
at  the  end  of  the  current  policy  year  on  the  policy,  and  on  any 
dividend  additions  thereto,  less  than  a  sum  not  more  than  two  and 
one-half  per  centum  of  the  amount  insured  by  the  policy  and  of 
any  dividend  addition  thereto ;  and  that  the  company  may  deduct 
from  sucdi  loan  value  any  existing  indebtedness  on  the  policy  and 
any  unpaid  balance  of  the  premium  for  the  current  policy  year 
and  may  collect  interest  in  advance  on  the  loan  to  the  end  of  the 
current  policy  year;  which  provision  may  further  provide  that 
such  loans  may  be  deferred  for  not  exceeding  six  months  after 
application  therefor  is  made.  It  shall  further  be  stipulated  in  the 
policy  that  failure  to  repay  any  such  advance  or  to  pay  interest 
shall  not  void  the  policy  until  the  total  indebtedness  thereon  to 
the  company  shall  equal  or  exceed  the  loan  value.  No  condition 
other  than  is  herein  provided  shall  be  exacted  as  a  prerequisite 
to  any  such  advance.  This  provision  shall  not  be  required  in  term 
insurances  nor  in  pure  endowments  issued  or  granted  as  original 
policies,  or  in  exchange  for  lapsed  or  surrendered  policies,  and 
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no  provision  herein  required  shall  compel  any  company  to  loan 
on  any  policy  an  amount  greater  than  97£  per  centum  of  the  face 
value  thereof,  including  net  dividend  additions  thereto. 

7.  A  provision  which,  in  event  of  default  in  premium  payments, 
after  premium  shall  have  been  paid  for  three  full  years,  shall  se- 
cure to  the  owner  of  the  policy  a  stipulated  form  of  insurance,  the 
net  value  of  which  shall  be  at  least  equal  to  the  reserve  at  the 
date  of  default  on  the  policy  and  on  any  dividend  additions  thereto, 
specifying  the  mortality  table  and  rate  of  interest  adopted  for 
computing  such  reserves,  less  a  Bum  not  more  than  2}  per  cent 
of  the  amount  insured  by  the  policy  and  of  any  existing  dividend 
additions  thereto,  and  less  any  existing  indebtedness  to  the  com- 
pany on  the  policy.  Such  provision  shall  stipulate  that  the  policy 
may  be  surrendered  to  the  company  at  its  home  office  within 
one  month  from  date  of  default  for  a  specified  cash  value,  at 
least  equal  to  the  sum  which  would  otherwise  be  available  for  the 
purchase  of  insurance,  as  aforesaid,  and  may  stipulate  that  the 
company  may  defer  payment  for  not  more  than  six  months  after 
the  application  therefor  is  made.  This  provision  shall  not  be 
required  in  term  insurances. 

8.  A  table  showing  in  figures  the  loan  values,  and  the  options 
available  under  the  policies  each  year  upon  default  in  premium 
payments  during  the  first  twenty  years  of  the  policy,  or  the  period 
during  which  premiums  are  payable,  beginning  with  the  year  in 
which  such  values  and  options  become  available. 

9.  A  provision  that  if,  in  event  of  default  in  premium  payments, 
the  value  of  the  policy  shall  be  applied  to  the  purchase  of  other 
insurances;  and  if  such  insurance  shall  be  in  force  and  the  orig- 
inal policy  shall  not  have  been  surrendered  to  the  company  and 
canceled,  the  policy  may  be  reinstated  within  three  years  from 
such  default,  upon  evidence  of  insurability  satisfactory  to  the 
company  and  payments  of  arrears  of  premiums  with  interest. 


10.  A  provision  that,  when  a  policy  shall  become  a  claim  by 
the  death  of  the  insured,  settlement  shall  be  made  upon  receipt  of 
due  proof  of  death,  and  the  right  of  the  claimant  to  the  proceeds, 
or  not  later  than  two  months  after  the  receipt  of  such  proof. 

11.  A  table  showing  the  amounts  of  installments  in  which  the 
policy  may  provide  its  proceeds  may  be  payable. 

Any  of  the  foregoing  provisions  or  portions  thereof  not  appli- 
cable to  single  premium  policies  shall,  to  that  extent,  not  be  in- 
corporated therein.     (R.  S.,  Art.  4741.) 

Note. — (1)  Subdivisions  4  and  6  of  abovo  section,  and  specifications 
of  mortality  table  and  rate  of  Interest  not  necessary  In  paid-up  policies 
Issued  upon  default  In  premium  payments.      (Department  ruling.) 
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(2)  Issuance  of  guaranteed  dividend  policies  is  not  prohibited. 
(Opinion  of  Attorney  General,  January  6,  1911.) 

Policies  Shall  Not  Contain. 

20.  No  policy  of  life  insurance  shall  be  issued  or  delivered  in 
this  State,  or  be  issued  by  a  life  insurance  company  incorporated 
under  the  laws  of  this  State  if  it  contains  any  of  the  following' 
provisions : 

1.  A  provision  limiting  the  time  within  which  any  action  at  law 
or  in  equity  may  be  commenced  to  less  than  two  years  after  the 
cause  of  action  shall  accrue. 

2.  A  provision  by  which  the  policy  shall  purport  to  be  issued 
or  to  take  effect  more  than  six  months  before  the  original  applica- 
tion for  insurance  was  made,  if  thereby  the  insured  would  rate  at 
any  age  younger  than  his  age  at  date  when  the  application  was 
made,  according  to  his  age  at  nearest  birthday. 

3.  A  .provision  for  any  mode  of  settlement  at  maturity  of  leas 
value  than  the  amounts  insured  on  the  face  of  the  policy,  plus  divi- 
dend additions,  if  any,  less  any  indebtedness  to  the  company  on 
the  policy,  and  less  any  premium  that  may  by  the  terms  of  the 
policy  be  deducted;  provided,  that  any  company  may  issue  a 
policy  promising  a  benefit  less  than  the  full  benefit  in  case  of  the 
death  of  the  insured  by  his  own  hand  while  sane  or  insane,  or  by 
following  stated  hazardous  occupations.  This  provision  shall  not 
apply  to  purely  accident  and  health  policies ;  none  of  the  foregoing 
provisions  relating  to  policy  forms  shall  apply  to  policies  issued  in 
lieu  of  or  in  exchange  for  any  other  policy  issued  before  July  10, 
1909.     (R.  S.,  Art.  4742.) 

Note. — (1)  Some  benefit,  however  small,  must  be  provided  In  case  of 
suicide.      (Department  ruling.) 

(2)  A  rider  on  a  life  Insurance  policy  providing  that  "Death  caused 
by  smallpox  Is  a  risk  not  covered  by  this  policy  unless  the  Insured  sub- 
mits proof  to  the  company  of  successful  vaccination,"  is  in  violation  of 
above  provision.      (Opinion  of  Attorney  General,  June  12,  1912.) 

(3)  The  life  insurance  companies  cannot  agree  upon  a  uniform  policy 
at  a  uniform  rate,  to  be  sold  for  the  benefit  of  the  students  loan  fund 
or  the  assured,  as  this  controverts  the  anti-trust  laws  of  this  State.  The 
students  loan  fund  could  not  retain  the  proceeds  of  a  policy  in  its  favor, 
because  It  would  have  no  Insurable  interest  In  the  life  of  the  assured. 
(Opinion  or  Attorney  General,  December  11,  191*.) 

Policies  of  Foreign  Companies  Hay  Contain. 

21.  The  policies  of  a  life  insurance  company  not  organized 
under  the  laws  of  this  State  may  contain  any  provision  whicfc 
the  law  of  the  State,  Territory,  district  or  country  under  which  th* 
company  is  organized  prescribes  shall  be  in  such  policies  wher 
issued  in  this  State,  and  the  policies  of  a  life  insurance  company 
organized  under  the  laws  of  this  State  may,  when  issued  or  de- 
livered in  any  other  State,  Territory,  district  or  country,  con- 
tain any  provision  required  by  the  laws  of  the  State,  Territory, 


412  LIFE   INSURANCE 

district  or  country  in  which  the  same  are  issued,  anything  in 
this  aet  to  the  contrary  notwithstanding.     (R.   S.,  Art.  4743.) 

Tum,  Shall  Pay. 

22.  Insurance  companies  incorporated  under  the  laws  of  this 
State  shall  hereafter  be  required  to  render  for  State,  county  and 
municipal  taxation  all  of  their  real  estate  as  other  real  estate  is 
rendered,  and  all  of  the  personal  property  of  such  insurance  com- 
panies shall  be  valued  as  other  property  is  valued  for  assessment 
in  this  State  in  the  following  manner:  From  the  total  valuation  of 
ita  assets  shall  be  deducted  the  reserve,  being  the  amount  of  the 
debts  of  insurance  companies  by  reason  of  their  outstanding  poli- 
cies in  gross,  and  from  the  remainder  shall  be  deducted  the  assessed 
value  of  all  real  estate  owned  by  the  company  and  the  remainder 
shall  be  the  assessed  taxable  value  of  its  personal  property.  Home 
insurance  companies  shall  not  be  required  to  pay  any  occupation 
or  gross  receipt  tax.     (R.  S.,  Art.  4764.) 

Note. — A  life  Insurance  company  In  rendering  lbs  personal  assets  for 
taxation,  In  making  the  deduction  on  account  of  its  real  estate,  is  per- 
mitted to  deduct  the  "assessed"  valuation  of  such  real  estate,  and  not 
an  "appraised"  value,  which  might  be  different  in  amount  from  the 
assessed  valuation.     (Opinion  of  Attorney  General,  June  15,  1912.) 

Venue  of  Suits  on  Policies    (Home  and  Foreign,.  Companies). 

23.  Suits  on  policies  may  be  instituted  and  prosecuted  against 
any  life  insurance  company,  or  accident  insurance  company,  or  life 
and  accident,  or  health  and  accident,  or  life,  health  and  accident 
insurance  company,  in  the  county  where  the  home  office  of  such 
company  is  located,  or  in  the  county  where  loss  has  occurred,  or 
where  the  policyholder  or  beneficiary  instituting  such  suit  resides. 
(R.  S.,  Art.  4744.) 

Service  of  Process. 

24.  Process  in  any  civil  suit  against  any  domestic  life  insurance 
company,  or  accident  insurance  company,  or  life  and  accident, 
health  and  accident,  or  life,  health  and  accident  insurance  com 
pany,  may  he  served  only  on  the  president,  or  any  active  vice- 
president  or  secretary  or  general  counsel  residing  at  the  city  o: 
the  home  office  of  the  company,  or  by  leaving  a  copy  of  same  al 
the  home  office  of  such  company  during  business  hours.  (R.  S. 
Art.  4745.) 

Losses  Shall  Be  Paid  When  (Home  and  Foreign  Companies) . 

25.  'In  all  cases  where  a  loss  occurs  and  the  life  insurance  com- 
pany, or  accident  insurance  company,  or  life  and  accident,  health 
and  accident,  or  life,  health  and  accident  insurance  company  liable 
therefor  shall  fail  to  pay  the  same  within  thirty  days,  after  de- 
mand therefor,  such  company  shall  be  liable  to  pay  the  holder  of 
such  policy,  in  addition  to  the  amount  of  the  loss,  12  per  cent 
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damages  on  the  amount  of  such  lose,  together  with  reasonable 
attorney  fees  for  the  prosecution  and  collection  of  such  loss.  (B. 
8., 'Art.  4746.) 

Certificate  Shall  Be  Declared  Noll  and  Void  Upon  Failure  to  Pay  Losses 
(Home  and  Foreign  Companies.) 

26.  Should  any  life  insurance  company,  accident  insurance  com- 
pany, life  and  accident,  health  and  accident,  or  life,  health  and 
accident  insurance  company  fail  to  pay  off  and  satisfy  any  execu- 
tion that  may  lawfully  issue  on  any  final  judgment  against  said 
company  within  thirty  days  after  the  officer  holding  such  esecu- 

•  tion  has  demanded  payment  thereof  from  any  officer  or  attorney 
of  record  of  such  company,  in  this  State,  or  out  of  it,  such  officer 
shall  immediately  certify  such  demand  and  failure  to  the  Corn- 
missioner  of  Insurance  and  Banking,  and  thereupon  the  Commis- 
sioner shall  forthwith  declare  null  and  void  the  certificate  of  au- 
thority of  such  company,  and  such  company  shall  be  prohibited 
from  transacting  any  business  in  this  State  until  such  execution 
shall  be  fully  satisfied  and  discharged,  and  until  such  Commis- 
sioner shall  renew  his  certificate  of  authority  to  such  company. 
(R.  S.,  Art.  4747.) 

Companies  Cannot  Transact  Business  of  Both  Fire,  Marine,  Etc.,  and  Life 
and  Health  (Home  and  Foreign  Companies). 

27.  It  shall  be  unlawful  for  any  life  insurance  company,  acci- 
dent insurance  company,  life  and  accident,  health  and  accident, 
and  life,  health  and  accident  insurance  company  to  take  any  kind 
of  risks,  or  issue  any  policies  of  insurance,  except  those  of  life, 
accident  or  health,  nor  shall  the  business  of  life,  accident  or  health 
insurance  in  this  State  be  in  anywise  conducted  or  transacted  by 
any  company  which  in  this  or  any  other  State  or  country  is  en- 
gaged or  concerned  in  the  business  of  marine,  fire  or  inland  in- 
surance.    {B.  S.,  Art.  4748.) 

Mar  Deposit  With  State  Treasurer— Commissioner  Shall  Approve  Deposit 
Situs  of  Property  for  Taxation. 

28.  Any  life  insurance  company,  accident  insurance  company, 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  company,  organized  under  the  laws  of  this  State,  may  at 
its  option  deposit  with  the  Treasurer  of  this  State  securities  equal 
to  amount  of  its  capital  stock,  and  may  at  its  option  withdraw  the 
same,  or  any  part  thereof,  first  having  deposited  in  the  treasury 
in  lieu  thereof  other  securities  equal  in  value  to  those  withdrawn. 
Any  such  securities,  before  being  bo  originally  deposited  or  sub- 
stituted, shall  be  approved  by  the  Commissioner  of  Insurance  and 
Banking,  and  when  any  such  deposit  is  made  the  Treasurer  shall 
execute  to  the  company  making  the  deposit  a  receipt  therefor, 
giving  such  description  to  such  securities  as  will  identify  the  same, 
and   such   companv  shall  have  the   right  to   advertise   such   fact 
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or  print  a  copy  of  the  Treasurer's  receipt  on  the  policies  it  may 
issue,  and  the  proper  officers  or  agents  of  each  insurance  company 
making  such  deposit  shall  be  permitted  at  all  reasonable  times 
to  examine  such  securities  and  to  detach  coupons  therefrom  and 
to  collect  interest  thereon  under  such  reasonable  rules  and  regula- 
tions as  may  be  prescribed  by  the  Treasurer  and  the  Commissioner 
of  Insurance  and  Banking  of  this  State.  The  deposit  herein  pro- 
vided for,  when  made  by  any  company,  shall  thereafter  be  main- 
tained as  long  as  said  company  shall  have  outstanding  any  lia- 
bility to  its  policyholders.  For  the  purpose  of  State,  county  and 
municipal  taxation  the  situs  of  all  personal  property  belonging  to 
such  companies  shall  be  at  the  home  office  of  such  company.  (R. 
S.,  Art.  4749.) 

Note. — (1)  A  life  insurance  company  in  making  the  deposit  above 
authorized,  may  execute  a  conveyance  In  trust  of  Its  home  office  build- 
ing to  the  State  Treasurer,  and  after  approval  by  the  Commissioner  of 
Insurance  and  Banking,  may  deposit  such  conveyance  in  truet  v/ith  the 
State  Treasurer.  The  conveyance  should  be  recorded  in  the  county 
where  the  building  la  situated,  and  should  be  properly  authorized  by 
resolution  of  the  company's  board  of  directors,  or  by  a  duly  appointed 
and  authorized  finance  committee  acting  for  the  company.  (Opinion  of 
Attorney  General,  January  6,  1912.) 

(2)  A  life  Insurance  company  may  deposit  and  the  Commissioner  of 
Insurance  and  Banking  may  approve  for  deposit  securities  worth  more 
than  the  capital  stock  of  the  company,  and  such  securities  may  he 
appraised  at  their  market  value  at  the  time  of  the  deposit,  and  not 
merely  to  the  amount  of  the  capital  stock.  As  a  part  of  such  deposit, 
the  company  may  convey  in  trust  to  the  State  Treasurer  Its  home  office 
lot  and  building,  which  may  be  appraised  and  approved  by  the  Com- 
missioner of  Insurance  and  Banking  at  its  market  value  at  the  time  of 
deposit.  Such  approval  as  to  valuation  may  be  changed  at  any  time  by 
the  Commissioner,  and  the  amount  of  the  deposit  thereby  Increased  or 
reduced  whenever  any  change  in  the  market  value  of  the  property  occurs. 
(Opinion  of  Attorney  General,  January  30,  1912.) 

May  Deposits-Commissioner  Hay  Appraise  Deposit. 

29.  Any  life  insurance  company  now  incorporated,  or  which  may 
hereafter  be  incorporated  under  the  laws  of  this  State,  may  deposit 
with  the  Commissioner  of  Insurance  and  Banking  of  the  State  of 
Texas,  for  the  common  benefit  of  all  the  holders  of  its  policies  and 
annuity  bonds,  securities  of  the  kinds  in  which  by  the  laws  of  this 
State  it  is  permitted  to  invest  or  loan  its  funds,  equal  to  the  legal 
reserve  on  all  its  outstanding  policies  in  force,  which  securities 
shall  be  held  by  said  Commissioner  in  trust  for  the  purpose  and 
objects  herein  specified.  Any  such  company  may  deposit  lawful 
money  of  the  United  States  in  lieu  of  the  securities  above  referred 
to,  or  any  portion  thereof  and  may  also,  for  the  purposes  of  such 
deposit,  convey  to  said  Commissioner  in  trust  the  real  estate  in 
which  any  portion  of  its  said  reserve  may  be  lawfully  invested, 
and  in  such  case  said  Commissioner  shall  hold  the  title  thereto  in 
truBt  until  other  securities  in  lieu  thereof  shall  be  deposited  with 
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him,  whereupon  he  shall  reconvey  the  same  to  such  company ;  said 
Commissioner  may  cause  any  such  securities  or  real  estate  to  be 
appraised  and  valued  prior  to  their  being  deposited  with  or  con- 
veyed to  him  in  trust  as  aforesaid ;  the  reasonable  expense  of 
such  appraisement  or  valuation  to  be  paid  by  the  company.  (R.  S., 
Art.  4750.) 

Note. — (1)  A  company  having  Invested  in  a  building  site,  upon  which 
there  is  an  encumbrance,  tor  office  purposes,  mar  convey  its  equity  In 
such  site  at  the  properly  appraised  value,  to  the  Commissioner  in  trust 
as  a  part  of  its  reserve  deposit,  and  may  be  credited  with  the  amount 
of  such  appraised  value.  When  portions  of  the  encumbrance  are  paid 
off,  the  company  will  be  entitled  to  credits  on  its  reserve  deposits  for 
the  amounts  of  the  encumbrance  so  discharged  as  they  are  paid  off  or 
discharged.  As  the  building  on  the  site  progresses,  the  amount  ex- 
pended for  construction,  from  time  to  time,  may  be  appraised,  and  the 
company  will  be  entitled  to  credit  on  Its  reserve  deposit  for  the  amount 
so  expended  in  construction,  or  such  proportion  of  said  amount  as  the 
Commissioner  shall  determine  to  be  the  increase  In  value  ot  the  prop- 
erty as  a  result  of  such  expenditure.  (Opinion  of  Attorney  General, 
August  10,  1910.) 

(2)  A  foreign  life  Insurance  company,  may  lawfully  reinsure  the 
business  of  a  Texas  life  Insurance  company  which  deposits  securities 
under  above  section  of  the  law.  (Opinion  of  Attorney  General,  Janu- 
ary 16,  1915.) 

Policies   Shall  Have   Upon   Fnce — Commissioner  Shall   Sign  Policy. 

30.  After  making  the  deposit  mentioned  above,  no  company 
shall  thereafter  issue  a  policy  of  insurance  or  endowment  or  an- 
nuity bond,  except  policies  of  industrial  insurance,  unless  it  shall 
have  upon  its  face  a  certificate  substantially  in  the  following  words : 
"This  policy  is  registered  and  approved  securities  equal  in  value 
to  the  legal  reserve  hereon  are  held  in  trust  by  the  Commissioner 
of  Insurance  and  Banking  of  the  State  of  Texas."  Which  certificate 
shall  be  signed  by  such  Commissioner  and  sealed  with  the  seal  of 
his  office.     (R.  S.,  Art.  4751.) 

Policies  Shall  Have  Printed  Thereon. 

31.  All  policies  and  bonds  of  each  kind  and  class  issued  and 
the  forms  thereof  filed  in  the  office  of  said  Commissioner  shall  have 
printed  thereon  some  appropriate  designating  letter  or  figure,  com- 
bination of  letters  or  figures  or  terms  identifying  the  particular 
form  of  contract,  together  with  the  year  of  adoption  of  such  form, 
and  whenever  any  change  or  modification  is  made  in  the  form  of 
contracts,  policy  or  bond,  the  designating  letters,  figures  or  terms 
and  year  of  adoption  thereon  shall  be  correspondingly  changed. 
(R.  S.,  Art.  4751.) 


32.     The  Commissioner  of  Insurance  and  Banking  shall  prepare 
ind  keep  such  registers  thereof  as  will  enable   him  to   compute 
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their  value  at  any  time.  Upon  written  proof,  attested  by  the  pres- 
ident or  vice-president  and  secretary  of  the  company  which  shall 
have  issued  such  policies  or  annuity  bonds,  that  any  of  them  have 
been  commuted  or  terminated,  the  Commissioner  shall  commute  or 
cancel  them  upon  his  register,  and  until  such  proof  is  furnished  all 
registered  contracts  shall  be  considered  in  force  for  the  purposes  of 
this  act.  The  net, value  of  every  policy  or  annuity  bond,  according 
to  the  standard  prescribed  by  the  laws  of  this  State  for  the  valua- 
tion of  policies  of  life  insurance  companies,  when  the  first  premium 
snail  have  been  paid  thereon,  less  the  amount  of  such  liens  as  the 
company  may  have  against  it  (not  exceeding  such  value),  shall  be 
entered  opposite  the  record  of  said  policy  or  annuity  bond  in  the 
register  aforesaid  at  the  time  such  record  is  made.  On  the  first 
day  of  January  of  each  year,  or  within  sixty  days  thereafter,  the 
Commissioner  shall  cause  the  policies  and  annuity  bonds  of  each 
company  accepting  the  terms  of  this  chapter  to  be  carefully  valued, 
and  the  actual  value  thereof  at  the  time  fixed  for  such  valuation, 
less  such  liens  as  the  company  may  have  against  it,  not  exceeding 
such  value,  shall  be  entered  upon  the  register  opposite  the  record 
of  such  policy  or  bond,  and  the  Commissioner  shall  furnish  a  cer- 
tificate of  the  aggregate  of  such  value  to  the  company.  {R.  S., 
Art.  4751.) 

Commissioner   Shall  Cancel  Mutilated  Policies. 

33.  It  shall  be  the  duty  of  the  Commissioner  to  cancel  mu- 
tilated or  surrendered  policies  and  annuity  bonds  issued  by  any 
such  company  and  register  other  like  policies  or  bonds  issued  in 
lieu  thereof.     (R.  S.,  Art.  4751.) 

Shall  Make  Additional  Deposits. 

34.  Each  company  which  Bhall  have  made  the  deposit  herein 
provided  for  shall  make  additional  deposits  from  time  to  time,  in 
iwwiik  not  less  than  five  thousand  dollars,  and  of  such  securities 
as  are  permitted  by  this  chapter  to  be  deposited,  so  that  the  market 
value  of  the  securities  deposited  shall  always  be  equal  to  the  net 
value  of  the  policies  and  annuity  bonds,  issued  by  said  company, 
less  such  liens  as  the  company  may  have  against  them,  not  exceed- 
ing such  net  value.  So  long  as  any  company  shall  maintain  its 
deposits  as  herein  prescribed  at  an  amount  equal  to  or  in  excess  of 
the  net  value  of  its  policies  and  annuity  bonds  as  aforesaid,  it 
shall  be  the  duty  of  said  Commissioner  to  sign  and  affix  his  seal 
to  the  certificate  before  mentioned  on  every  policy  and  annuity 
bond  presented  to  him  for  that  purpose  by  any  company  so  de- 
positing.    (R.  S.,  Art.  4751.) 

Commissioner  Shall  Keep  Record  of  Secorltles. 

35.  The  Commissioner  shall  keep  a  careful  record  of  the  securi- 
ties deposited  by  each  company,  showing  by  item  the  amount  and 
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market  value  thereof.  If  at  any  time  it  shall  appear  therefrom 
that  the  value  of  the  securities  held  on  deposit  is  less  than  the 
actual  value  of  the  policies  and  annuity  bonds  issued  by  such 
company  and  then  in  force,  it  shall  be  unlawful  for  the  Commis- 
sioner to  execute  the  certificate  on  any  additional  policies  or  an- 
nuity bonds  of  such  company  until  it  shall  have  made  good  the 
deficit.     (R.  S.,  Art.  4751.)  I 

Deposits  May  Be  Increased. 

36.  Any  company  depositing  under  the  provisions  of  this  act 
may  increase  its  deposits  at  any  time  by  making  additional  de- 
posits of  not  less  than  five  thousand  dollars  of  such  securities  as 
are  authorized  by  this  chapter.  Any  such  company  whose  deposits 
exceed  the  net  value  of  all  policies  and  annuity  bonds  it  has  in 
force,  less  such  liens  (not  exceeding  such  net  value),  as  the  com- 
pany may  hold  against  them,  may  withdraw  such  excess,  and  it 
may  withdraw  any  of  such  securities  at  any  time  by  depositing 
others  of  equal  value  and  of  the  character  authorized  by  this  act  in 
their  stead,  and  it  may  collect  the  interest,  coupons,  rents  and 
other  income  on  the  securities  deposited  as  the  same  accrue.  (R. 
S.,  Art.  4751.) 

CommiMioner  Shall  Keep   Securities. 

37.  The  securities  deposited  under  this  chapter  by  each  com- 
pany shall  be  placed  and  kept  by  the  Commissioner  of  Insurance 
and  Banking  of  the  State  in  some  secure,  safe  deposit  fireproof 
box  or  vault  in  the  city  or  town  in  or  near  which  the  home  office 
of  the  company  is  located,  and  the  officers  of  the  company  shall 
nave  access  to  such  securities  for  the  purpose  of  detaching  interest 
coupons  and  crediting  payment  and  exchanging  securities  as  above 
provided,  under  such  reasonable  rules  and  regulations  as  the  Com- 
missioner may  establish.     (R.  S.,  Art.  4751.) 

Pees  for  *f«vtwg  Deposit. 

38.  Every  company  making  deposit  under  the  provisions  of  this 
chapter  shall  pay  to  the  Commissioner  of  Insurance  and  Banking 
for  each  certificate  placed  on  registered  policies  or  annuity  bonds 
issued  by  the  company  after  the  original  or  first  deposit  is  made 
hereunder,  a  fee  of  25  cents,  and  the  fee  so  received  shall  be 
deposited  by  said  Commissioner  as  follows : 

(1)  The  payment  of  the  annual  rent  or  hire  of  the  safety  de- 
posit fireproof  box  above  provided. 

(2)  Payment  for  the  services  of  a  competent  and  reliable  rep- 
resentative of  said  Commissioner,  to  be  appointed  by  him,  who 
shall  have  direct  charge  of  the  securities  and  safety  box  contain- 
ing same,  and  through  whom  and  under  whose  supervision  the  in- 
surance company  may  have  access  to  its  securities  for  the  purpose 
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above  provided.    The  sum  paid  such  representative  shall  Dot  exceed 
sixty  dollars  per  annum  for  each  company. 

(3)  The  balance  of  such  fees  ahull  be  paid  to  or  deposited  with 
the  State  Treasurer  to  the  credit  of  the  general  fund.  (R.  S.,  Art. 
4752.) 

Securities  May  Consist  of  Capital  Stock. 

39.  Any  life  insurance  company  organized  under  the  laws  of 
this  State  and  making  the  deposit  provided  for  by  this  chapter, 
may  include  as  a  part  thereof  securities  representing  its  capital 
stock,  and  any  deposits  of  its  securities  heretofore  or  hereafter 
made  in  compliance  with  the  laws  of  this  State  representing  its 
capital  stock,  and  shall  only  be  required  to  deposit  in  addition 
thereto  the  remainder  of  its  total  reserve  on  outstanding  policies 
and  annuity  bonds  after  deducting  therefrom  the  amount  of  its 
capital  stock  securities  so  deposited.     (R.  S.,  Art.  4753.) 

Securities  Shall  Be  Added  to.  * 

40.  Deposits  of  securities  made  hereunder  to  the  value  of  the 
reserve  on  all  outstanding  policies  and  annuity  bonds  shall  be 
added  to  and  maintained  from  time  to  time  as  the  reserve  values 
increase,  by  the  company  issuing  such  contracts,  or  by  any  com- 
pany which  may  reinsure  or  assume  them,  and  such  securities  shall 
be  held  by  the  Commissioner  of  Insurance  and  Banking  and  his 
successors  in  office  in  trust  for  the  benefit  of  such  policies  and 
annuity  bonds  so  long  as  the  same  shall  remain  in  force.  No  com- 
pany making  the  deposit  provided  for  herein  shall  reinsure  its 
outstanding  business,  or  the  whole  of  any  one  or  more  of  its  risks 
except  in  or  with  a  company  or  companies  incorporated  and  or- 
ganized under  the  laws  of  this  State,  or  a  company  having  per- 
mission to  do  business  in  this  State.     (R.  S.,  Art.  4743.) 

Note. — (1)  A  foreign  life  insurance  company,  while  doing  business 
in  Texas  under  certificate  of  authority,  had  securities  on  deposit  with 
the  State  Treasurer  and  with  the  Commissioner  of  Insurance  and  Bank- 
ing as  required  by  law.  It  merged  with  another  foreign  company  under 
a  new  charter  and  a  new  name.  The  merged  or  consolidated  company 
has  no  authority  to  do  business  In  Texas  and  does  not  seek  to  do  busi- 
ness In  this  State.  Under  these  circumstances,  the  consolidated  com- 
pany may  substitute  Its  securities  for  those  on  deposit — those  on  de- 
posit being  withdrawn  upon  the  deposit  of  new  securities  of  equal  value, 
when  approved  for  deposit.  (Opinion  of  Attorney  General,  March  10, 
1912.) 

(2)  A  foreign  life  insurance  company,  which  has  reinsured  policies 
of  a  Texas  company  which  is  depositing  Its  reserve  with  the  Commis- 
sioner, and  which  foreign  company  afterwards  merged  with  another 
foreign  company,  the  consolidated  company  not  being  authorized  to  do 
business  In  Texas,  may  withdraw  securities  in  excess  of  the  reserve  on 
the  reinsured  policies.  The  reserve  which  must  be  covered  by  the  de- 
posit must  be  calculated  down  to  the  date  of  withdrawal  in  determining 
the  excess  amount  which  may  be  withdrawn.  (Opinion  of  Attorney 
General,  August  1,   1914.) 
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Commissioner  Shall  Compute  and   Charge  Extra  Reserve    (Home   and; 
Foreign  Companies. 

41.  If  any  life  insurance  company  doing  business  under  the 
laws  of  this  State  has  written  or  assumed  risks  that  are  sub-stand- 
ard or  extra  hazardous,  and  has  charged  therefor  more  than  its 
published  rates  of  premium,  the  Commissioner  of  Insurance  and 
Banking  shall  in  valuing  such  policies,  compute  and  charge  such 
extra  reserve  thereon  as  is  warranted  by  reason  of  the  extra  hazard 
assumed  and  the  extra  premium  charged.     (R.  S.,  Art.  4754.) 

Companies  Shall  Not  Par  Commissions  to  Officers. 

42.  No  life  insurance  company  transacting  business  in  this  State 
shall  pay  or  contract  to  pay,  directly  or  indirectly,  to  its  presi- 
dent, vice-president,  secretary,  treasurer,  actuary,  medical  director 
or  other  physician  charged  with  the  duty  of  examining  risks  or 
applications  for  insurance  or  to  any  officer  of  the  company  other 
than  an  agent  or  solicitor,  any  commission  or  other  compensation 
contingent  upon  the  writing  or  procuring  of  any  policy  of  insurance 
in  such  company  or  procuring  an  application  therefor,  by  any  per- 
son whomsoever,  or  contingent  upon  the  payment  of  any  renewal 
premium,  or  upon  the  assumption  of  any  life  insurance  risk  by  such 
company,  and  should  any  company  violate  the  provisions  of  this 
section,  it  shall  be  the  duty  of  the  Commissioner  of  Insurance  and 
Banking  to  revoke  its  certificate  of  authority  to  transact  business 
in  this  State.     (R.  S.,  Art.  4755.) 

Provisions   Shall   Govern   Co-Operatlve  Companies. 

43.  The  provisions  of  Articles  4750  to  Article  4755,  Sections  96 
to  109,  this  digest,  inclusive,  shall  likewise  apply  to  and  govern 
co-operative  life  insurance  companies  organized  under  the  laws  of 
this  State.     (R.  S.,  Art.  4756.) 

Funds  Shall  Be  Deposited  in  the  Name  of  the  Company. 

44.  Any  director,  member  of  a  committee  or  officer  or  any  clerk 
of  a  home  company  who  is  charged  with  the  duty  of  handling  or 
investing  its  funds  shall  not  deposit  or  invest  such  funds  except  in 
the  corporate  name  of  such  company ;  shall  not  borrow  the  funds 
of  Buch  company ;  shall  not  be  interested  in  any  way  in  any  loan, 
pledge,  security,  or  property  of  such  company,  except  as  stock- 
holder ;  shall  not  take  or  receive  to  his  own  use  and  fee,  brokerage, 
commission,  gift  or  other  consideration  for  or  on  account  of  a  loan 
made  by  or  on  behalf  of  such  company.    (R.  S.,  Art.  4757.) 

Note. — See   Section   14. 

Capital  Stock,  Impairment  of — Duties  of  Commissioner  When  impaired. 

45.  Any  such  insurance  company  transacting  business  within 
this  State  whose  capital  stock  shall  become  impaired  to  the  extent 
of  33J  per  cent  thereof,  computing  its  liabilities  according  to  the 
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terms  of  this  chapter,  shall  make  good  such  impairment  within 
sixty  days  by  reduction  of  its  capital  stock  (provided  such  capital 
stock  shall  in  no  case  be  less  than  $100,000)  or  otherwise,  and 
failure  to  make  good  such  impairment  within  said  time  shall  for- 
feit its  rights  to  write  new  business  in  this  State  until  said  impair- 
ment shall  have  been  made  good;  and  provided  that  the  Commis- 
sioner of  Insurance  and  Banking  may  apply  to  any  court  of  com- 
petent jurisdiction  for  the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  such  company  when  its  capital  stock  shall  become 
impaired  to  the  extent  of  50  per  cent  thereof,  computing  its  policy 
liabilities  according  to  the  American  Experience  Table  of  Mor- 
tality and  4£  per  cent  interest;  and,  provided  further,  that  no 
company  shall  write  new  business  in  Texas  when  its  net  surplus 
to  policyholders  is  less  than  $100,000.     (R.  S.,  Art.  4758.) 


46.  Life  insurance  companies  shall  within  five  days  after  the 
issuance  of  and  the  placing  npon  the  market  any  form  of  policies 
of  life  insurance  file  a  copy  of  such  form  of  policy  with  the 
Department  of  Insurance  and  Banking.    (H.  S.,  Art.  4759.) 

Note. — The  laws  of  Texas  do  not  authorize  the  Commissioner  to  ap- 
prove or  disapprove  the  forms  of  life  Insurance  policies.  (Opinion  of 
Attorney  General,  Hay  20,  1916.) 


47.  No  insurance  company  transacting  business  in  this  State 
shall  hereafter  be  permitted  to  issue  or  sell  any  policy  of  in- 
dustrial life  insurance,  or  any  policy  of  accident  or  health  insur- 
ance, until  the  form  thereof  has  been  submitted  to  the  Commis- 
sioner of  Insurance  and  Banking.  If  the  Commissioner  of  Insur- 
ance and  Banking  shall  approve  the  form  of  such  policy  as  com- 
plying with  the  requirements  of  the  laws  of  this  State,  the  same 
may  thereafter  be  issued  and  sold.  If  he  shall  disapprove  the 
same,  any  snch  company  may  institute  a  proceeding  in  any  court 
of  competent  jurisdiction  to  review  his  action  thereon.  (R.  S., 
Art.  4760.) 

Note. — (1)  Policies  of  Industrial  Insurance  are  not  subject  to  pro- 
visions of  Sections  19  and  20,  supra.     (Department  ruling.) 

(3)  An  accident  policy  was  properly  disapproved  by  the  Commis- 
sioner because  it  contained  the  following  provision  In  the  application: 
"I  hereby  apply  for  a  policy  *  *  *  to  be  based  on  the  following 
statements,  all  of  which  I  warrant  to  be  complete  and  true  *  *  *,  and 
I  agree  that  It  any  of  said  statements  shall  be  untrue  *  •  •  Bald 
policy  of  Insurance  shall  be  null  and  void";  on  the  ground  that  the 
law  provides  that  a  policy  shall  be  null  and  void  In  case  of  misrepre- 
sentation only  when  the  misrepresentation  Is  material,  while  the  agree- 
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meut  quoted  attempts  to  make  the  poller  void  whether  the  untrue  state- 
ments be  material  pr  not. 

A  provision  in  an  accident  policy  requiring  written  notice  of  accident 
to  be  given  at  the  home  office  of  the  company  within  fifteen  days  from 
date  of  Injury  "(subject,  however,  to  any  statutory  provision  respecting 
such  notice),"  was  also  properly  disapproved  by  the  Commissioner  be- 
cause the  policy  should  not  require  such  notice  to  be  given  within  less 
than  ninety  days  as  provided  by  Texas  statute,  notwithstanding  the 
parenthetical  expression.  (Opinion  of  Attorney  General,  December  2, 
1910.) 

(3)  An  accident  policy  which  requires  notice  of  the  accident  or  In- 
Jury  to  be  delivered  to  an  agent  "authorized  to  receive  the  same,"  is 
more  restrictive  than  the  statute  requires  and  should  not  be  approved, 
A  provision  in  such  a  policy  requiring  notice  of  accident  to  be  given 
within  five  days  is  contrary  to  the  statute  and  should  not  be  approved. 
(Opinion  of  Attorney  General,  April  17,  1914.). 

(4)  A  workmen's  compensation  policy  Is  an  accident  policy,  and 
the  form  must  be  filed  with,  and  approved  by,  the  Commissioner  before 
tt  can  be  lawfully  Issued  In  Texas.  Any  company  falling  to  obtain  such 
approval  before  issuing  In  Texas  should  have  lis  license  revoked.  (Opin- 
ion of  Attorney  General,  June  22,   1914.) 

Certificate  of  Authority,  Must  Have. 

48.  No  foreign  or  domestic  insurance  company  shall  transact 
any  insurance  business  in  this  State,  other  than  the  lending  of 
money,  unless  it  shall  first  procure  from  the  Commissioner  of  In- 
surance and  Banking  a  certificate  of  authority  stating  that  the 
requirements  of  the  laws  of  this  State  have  been  fully  complied 
with  by  it,  and  authorizing  it  to  do  business  in  this  State.  Such 
certificate  of  authority  shall  expire  on  the  last  day  of  February 
in  each  year,  and  shall  be  renewed  annually  so  long  as  the  com- 
pany shall  continue  to  comply  with  the  laws  of  the  State,  such 
renewals  to  be  granted  upon  the  same  terms  and  consideration  as 
the  original  certificate.     (R.  S.,  Art.  4761.) 

Companies  May  Be  Incorporated  to  Transact  Monthly   and  Weekly   In- 
surance Premium  Plan,  With  Capital  of  «25,000. 

49.  Companies  may  be  incorporated  in  the  manner  prescribed 
by  this  chapter  for  the  incorporation  of  life,  accident  and  health 
insurance  companies  generally,  which  shall  have  power  only  to 
transact  business  within  the  State  of  Texas,  and  to  write  insur- 
ance only  on  the  weekly  or  monthly  premiums  plan,  and  to  issue 
on  policy  promising  to  pay  more  than  one  thousand  dollars  in  the 
event  of  the  death  of  the  injured  from  natural  causes,  nor  more 
than  two  thousand  dollars  in  the  event  of  death  of  any  person 
from  accidental  causes,  which  may  issue  combined  or  separately, 
life,  accident  or  health  insurance  policies  with  not  less  than'  an 
actual  paid  up  capital  of  twenty-five  thousand  dollars,  provided, 
that  all  such  companies  shall  be  subject  to  all  the  laws  regulating 
life  insurance  companies  in  this  State  not  inconsistent  with  the 
provisions  of  this  article  (section) ;  and  provided  further,  that 
such  companies  shall  not  be  permitted  to  invest  their  assets  in 
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other  than  Texas  securities  as  defined  by  the  laws  of  this  State  reg- 
ulating the  investments  of  life  insurance  companies.  (R.  S.,  Art. 
4762.) 

Note. — A  life  Insurance  company  cannot  amend  Its  charter,  reducing  its 
capital  stock  below  1100,000,  nor  thereby  place  Itself  In  a  position 
where  It  can  transact  business  by  authority  or  above  provision  on  the 
Industrial  plan.     (Opinion  of  Attorney  General,  August  20,  1910.) 

Dividends,  Unlawful — Commissioner  Shall  Revoke  Authority. 

50.  It  shall  not  be  lawful  for  any  insurance  company  organized 
under  the  laws  of  this  State  to  make  any  dividend  except  from 
surplus  profits  arising  from  its  business,  and  in  estimating  such 
profits  there  shall  be  reserved  therefrom  the  lawful  reserve  on 
all  unexpired  risks,  and  also  the  amount  of  all  unpaid  losses 
whether  adjusted  or  unadjusted  and  all  other  debts  due  and  pay- 
able, or  to  become  due  and  payable  by  the  company.  Any  divi- 
dends made  contrary  to  the  provisions  of  this  article  shall  sub- 
ject the  company  making  them  to  a  forfeiture  of  its  charter,  and 
the  Commissioner  of  Insurance  shall  forthwith  revoke  its  cer- 
tificate of  authority ;  provided,  that  he  shall  give  such  company 
at  least  ten  days'  notice  in  writing  of  his  intention  to  revoke  such 
certificate,  stating  specifically  the  reasons  why  he  intends  to  re- 
voke same.     (R.  S.,  Art.  4763.) 

CHAPTER    II 

LIFE,  HEALTH  AND  ACCIDENT  INSURANCB  COMPANIES- 
FOREIGN 

Shall  File  Statement — Statement  Shall  Contain. 

51.  Any  life  insurance  company,  or  accident  insurance  com- 
pany, or  life  and  accident,  health  and  accident,  or  life,  health  and 
accident  insurance  company,  incorporated  under  the  laws  of  any 
other  State,  Territory  or  country,  desiring  to  transact  the  business 
of  such  insurance  in  this  State  shall  furnish  said  Commissioner  of 
Insurance  and  Banking  with  a  written  or  printed  statement  under 
oath  of  the  president  or  vice-president  or  treasurer  and  secretary  of 
such  company,  which  statement  shall  show : 

(a)  The  name  and  locality  of  the  company, 

(b)  The  amount  of  its  capital  stock. 

(c)  Amount  of  its  capital  stock  paid  up. 

(d)  The  assets  of  the  company,  including,  first,  the  amount  of 
cash  on  hand  and  in  the  hands  of  other  persons,  naming  such 
persons  and  their  residences;  second,  real  estate  unincumbered, 
where  situated  and  its  value ;  third,  the  bonds  owned  by  the 
company  and  how  they  are  secured,  with  the  rate  of  interest 
thereon;   fourth,   debts   due   the   company   secured   by   mortgage, 
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describing  the  property  mortgaged  and  its  market  value;  fifth, 
debts  otherwise  secured,  stating  how  secured;  sixth,  debts  for 
premiums ;  seventh,  all  other  moneys  and  securities. 

(e)  Amount  of  liabilities  to  the  company,  stating  the  name  of 
the  person  or  corporation  to  whom  liable. 

(f)  Losses   adjusted   and   due. 

(g)  Losses  adjusted  and  not  due. 

(h)     Losses  adjusted.  i 

(i)     Losses  in  suspense  and  from  what  cause. 

(j)  All  other  claims  against  the  company,  describing  the  same; 
provided,  that  the  Commissioner  of  Insurance  and  Banking  may 
require  any  additional  fact  to  be  shown  by  such  annual  statement; 
each  such  company  shall  be  required  to  file  a  similar  statement  not 
later  than  March  1st  of  each  year.     (R.  S.,  Art.  4765.) 

Articles  of  Incorporation  and  By-Laws  Shall  Be  Filed. 

52.  Such  foreign  life  insurance  company,  or  accident  insur- 
ance company,  or  life  and  accident,  health  and  accident,  or  life, 
health  and  accident  insurance  company,  shall  accompany  such 
statement  with  a  certified  copy  of  its  acts  or-articles  of  incorpora- 
tion, and  all  amendments  thereto,  and  a  copy  of  its  by-laws,  to- 
gether with  the  name  and  residence  of  each  of  its  officers  and 
directors,  and  alt  of  which  shall  be  certified  under  the  hand  of 
the  president  or  secretary  of  such  company.     (R.  S.,  Art.  4766.) 

Capital  Stock,  Shall  Have. 

53.  No  such  foreign  life  insurance  company,  accident  insurance 
company,  or  life  and  accident,  health  and  accident,  or  life,  health 
and  accident  insurance  company,  shall  transact  any  business  of 
insurance  in  this  State  unless  such  company  is  possessed  of  at  leaBt 
$100,000  of  actual  paid  up  in  cash  money  capital  invested  in  such 
securities  as  provided  under  the  laws  of  the  State,  Territory  or 
country  of  its  creation ;  and  no  mutual  life  insurance  company  or 
accident  insurance  company,  or  life  and  accident,  health  and  acci- 
dent, or  life,  health  and  accident  insurance  company  operating  on 
the  old  line  or  legal  reserve  basis,  shall  transact  any  business  of 
insurance  in  this  State,  unless  such  company  is  possessed  of  at  least 
$100,000  of  net  surplus  assets  invested  in  securities  provided  for 
under  the  laws  of  the  State,  Territory  or  country  of  its  creation. 
(R.  S-,  Art.  4767.) 

Note. — The  guaranty  fund  certificates  of  a  foreign  life  insurance  com- 
pany, were  Issued  by  authority  of  a  statute  of  the  State  In  which 
the  company  was  incorporated  and  organized,  and  which  certificates  con- 
tain the  following  provisions:  1st,  The  holders  shall  receive  at  least 
6  per  cent  per  annum  Interest  hereon  from  the  expense  fund  of  the 
company;  2nd,  The  claims  of  the  holders  shall  be  Inferior  to  the  claims 
of  the  policyholders  as  against  the  funds  of  the  company,  and  3rd,  In 
case  the  company  ceased  to  do  business,  upon  the  winding  up  of  the 
affairs  of  the  company,  the  certificate  holders  shall  be  entitled  to  i 
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ceive  payment  pro  rata  from  the  assets  of  the  company  after  the  claims 
of  the  policyholders  have  been  met;  while  these  provisions  and  the 
issuance  of  such  certificates  create  a  contingent  liability  of  the  com- 
pany, such  a  liability  le  not  such  a  one  as  should  be  charged  against 
the  assets  of  the  company  In  Its  statement  of  financial  condition.  Is 
ascertaining  whether  or  not  It  has  the  net  surplus  assets  required  in 
above  section.'    (Opinion  of  Attorney  General,  October  24,  1912.) 


54.  "Whenever  the  existing  or  future  laws  of  any  other  State  or 
Territory  of  the  United  States,  or  «f  any  other  country,  shall  re- 
quire of  life  Insurance  companies,  accident  insurance  companies,  or 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  companies,  incorporated  by  this  State,  any  deposit  of 
securities  in  such  other  State,  Territory  or  country  before  transact- 
ing insurance  business  therein,  then,  and  in  every  such  case,  all 
insurance  companies  of  such  State  shall,  before  doing  any  insur- 
ance business  in  this  State,  be  required  to  make  the  same  deposit  of 
securities  with  the  Treasurer  of  this  State.    (R.  S-,  Art.  4768.) 

Shall  Deposit  With  State  Treasurer. 

55.  No  foreign  life  insurance  company,  or  accident  insurance 
company,  or  life  and  accident,  health  and  accident,  or  life,  health 
and  accident  insurance  company  incorporated  by  or  organized 
under  the  laws  of  any  foreign  government  shall  transact  business 
in  this  State,  unless  it  shall  first  deposit  and  keep  deposited  with 
the  Treasurer  of  this  State,  for  the  benefit  of  the  policyholders  of 
such  company,  citizens  or  residents  of  the  United  States,  bonds  or 
securities  of  the  United  States  or  the  State  of  Texas  to  the  amount 
of  $100,000.     (R.  S.,  Art.  4769.) 

Deposit  Liable  for  Judgment. 

56.  The  deposit  required  by  the  preceding  article  (sectiob) 
shall  be  held  liable  to  pay  the  judgments  of  policyholders  in  such 
company  and  may  be  so  decreed  by  the  court  adjudicating  the 
same.     (R.  S.,  Art.  4770.) 

Deposit  Not  Required,  When — Shall  File  Certificate  of  Deposit. 

57.  If  the  deposit  required  by  Article  4769  (Section  122)  has 
been  made  in  any  State  of  the  United  States,  under  the  laws  of 
such  State  in  such  manner  as  to  secure  equally  all  the  policyholders 
of  such  company  who  are  citizens  and  residents  of  the  United 
States,  then  no  deposit  shall  be  required  in  this  State,  but  a  cer- 
tificate of  such  deposit  under  the  hand  and  seal  of  the  officer  of 
such  other  State  with  whom  the  same  has  been  made  shall  be 
filed  with  Commissioner  of  Insurance  and  Banking.  (R.  S.,  Art. 
4771.) 
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Assets  Shall  Be  Invested  In. 

58.  The  assets  of  any  company  not  organized  under  the  laws  of 
this  State  shall  be  invested  in  securities  or  property  of  the  same 
classes  permitted  by  the  laws  of  this  State  as  to  home  companies 
or  by  other  laws  of  this  State  in  other  securities  approved  by  the 
Commissioner  of  Insurance  and  Banking,  as  being  of  substantially 
the  same  grade.    (R.  S.,  Art.  4772.) 

Officer  Making  False  Statement  Gnilty  of. 

59.  Any  officer  of  any  insurance  company  not  organized  under 
the  laws  of  this  State,  who  shall  file  with  the  Commissioner  of 
Insurance  and  Banking  any  statement,  report  or  other  paper  re- 
quired or  provided  for  by  law  to  be  bo  filed,  which  shall  contain 
any  material  statement  or  fact  known  to  be  false  by  the  person 
filing  the  same,  or  any  person  who  shall  execute  or  cause  to  be 
executed  any  such  false  statement,  report  or  other  paper  to  be 
so  filed,  shall  be  deemed  guilty  of  a  felony  and  upon  conviction 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  one  year.    (P.  C,  Art.  693.) 

Power  of  Attorney .   Shall  File. 

60.  That  each  life  insurance  company  engaged  in  doing  or  de- 
siring to  do  business  in  this  State  shall  file  with  the  Commissioner 
of  Insurance  and  Banking  of  this  State  an  irrevocable  power  of 
attorney  duly  executed,  constituting  and  appointing  the  Commis- 
sioner of  Insurance  and  Banking  of  this  State  and  his  successors 
in  office,  or  any  officer  or  board  which  may  hereafter  be  clothed 
with  the  powers  and  duties  now  devolving  upon  said  Commis- 
sioner, its  duly  authorized  agent  and  attorney  in  fact  for  the  pur- 
pose of  accepting  service  for  it  or  being  served  with  citation  in 
any  suit  brought  against  it  in  any  court  of  thia  State,  by  any 
person,  or  by  or  to  or  for  the  use  of  the  State  of  Texas,  and  con- 
senting that  the  service  of  any  civil  process  npon  him  as  its  at- 
torney for  such  purpose  in  any  such  unit  or  proceeding  shall  be 
taken  and  held  to  be  valid,  waiving  all  claim  and  right  to  object 
to  such  service  or  to  any  error  by  reason  of  such  service;  and 
such  appointment,  agency  and  power  of  attorney  shall  by  its  terms 
and  recitals  provide  that  it  shall  continue  and  remain  in  force  and 
effect  so  long  as  such  company  continues  to  do  business  in  this 
State  or  to  collect  premiums  of  insurance  from  citizens  of  this 
State,  and  so  long  as  it  shall  have  outstanding  policies  in  this  State, 
and  until  all  claims  of  every  character  held  by  the  citizens  of  this 
State,  or  by  the  State  of  Texas  against  such  company  shall  have 
been  settled.  And  said  power  of  attorney  shall  be  assigned  by 
the  president  or  a  vice-president  and  the  secretary  of  such  com- 
pany, whose  signatures  shall  be  attested  by  the  seal  of  the  com- 
pany, and  said  officer  signing  the  same  shall  acknowledge  its 
execution  before  an  officer  authorized  by  the  laws  of  this  State  to 
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take  acknowledgments;  and  the  said  power  of  attorney  shall  be 
embodied  in  and  approved  by  a  resolution  of  the  board  of  directors 
of  such  company,  and  a  copy  of  such  resolution,  duly  certified  to 
by  the  proper  officers  of  said  company,  shall  be  filed  with  the  said 
power  of  attorney  in  the  office  of  the  Commissioner  of  Insurance 
and  Banking  of  this  State,  and  shall  be  recorded  by  him  in  a  book 
kept  for  that  purpose,  there  to  remain  a  permanent  record  of  said 
department.     (R.  S.,  Art.  4773.) 

Commissioner   Shall   Accept   Service— Duties   When   Accepting   Suae. 

61.  Whenever  the  Commissioner  of  Insurance  and  Banking  of 
this  State  shall  accept  service  or  be  served  with,  citation  in  any 
suit  pending  against  any  life  insurance  company  in  this  State  as 
provided  by  Section  12  of  this  act,  he  shall  immediately  inclose  the 
copy  of  the  citation  served  upon  him,  or  a  substantial  copy  thereof, 
in  a  letter  properly  addressed  to  the  general  manager  or  general 
agent  of  the  company  against  whom  such  service  is  had,  if  it  shall 
have  a  general  manager  or  general  agent  within  this  State,  and  if 
not,  then  to  the  home  office  of  the  company,  and  shall  forward  the 
same  by  registered  mail,  postage  prepaid,  and  no  judgment  by  de- 
fault shall  be  taken  in  any  such  cause  until  after  the  expiration  of 
at  least  ten  days  after  the  general  agent  or  general  manager  of 
such  company,  or  the  company  at  its  home  office,  as  the  ease  may 
be,  shall  have  received  such  copy  of  such  citation,  and  the  pre- 
sumption shall  obtain  until  rebutted  that  such  notice  was  received 
by  such  agent  or  company  in  due  course  of  mail  after  being  de- 
posited in  the  mail  at  Austin.     (R.  S.,  Art.  4774.) 

CHAPTER    III 

INVESTMENT  AND  PREMIUM  RECEIPTS   TAXES   OF  LIFE 
INSURANCE  COMPANIES 

Shall  Invest. 

62.  Each  and  every  life  insurance  company  now  engaged  or 
that  may  hereafter  engage  in  transacting  the  business  of  life  in- 
surance in  this  State  shall,  as  a  condition  of  its  right  to  transact 
such  business  in  this  State,  invest  and  keep  invested  in  Texas 
securities,  as  hereinafter  defined  and  in  Texas  real  estate  as  here- 
inafter provided,  a  sum  of  money  equal  to  at  least  75  per  cent  of 
the  aggregate  amount  of  the  legal  reserve  required  by  the  laws  of 
the  State  of  its  domicile  to  be  maintained  on  account  of  its  poli- 
cies of  insurance  in  force  written  upon  the  lives  of  eitizens  of 
this  State,  which  reserve  is  hereinafter  denominated  as  its  "Texas 
Reserves,"  and  each  such  company  securing  a  certificate  of  au- 
thority to  do  business  in  this  State  shall  be  deemed  to  have  ac- 
cepted such  certificate  subject  to  all  the  conditions  and  require- 
ments of  this  chapter.    (R.  S.,  Art.  4775.) 
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Note. — Life  Insurance  companies  doing  a  reinsurance  business  only  are 
not  required  to  Invest  their  reserve  in  Texas  securities.  (Opinion  of 
Attorney  General,  January  17,  1911.) 

Texas  Securities,  Definition  of. 

63.  The  phrase  "Texas  Securities"  as  used  in  this  chapter  shall 
be  held  to  include  bonds  of  the  State  of  Texas,  or  of  any  county, 
city,  town,  school  district  or  other  municipality  or  subdivision 
which  is  now  or  may  hereafter  be  constituted  or  organized  and 
authorized  to  issue  bonds  under  the  Constitution  and  laws  of  this 
State,  promissory  notes  and  other  obligations,  the  payment  of  which 
is  secured  by  a  mortgage,  deed  of  trust  or  other  valid  lien  upon  un- 
incumbered real  estate  situated  in  this  State,  the  title  to  which 
real  estate  is  valid  and  the  market  value  for  which  is  double  the 
amount  loaned  thereon,  exclusive  of  buildings,  unless  such  build- 
ings are  insured  and  kept  insured  in  some  company  authorized  to 
transact  business  in  this  State,  and  the  policy  or  policies  trans- 
ferred to  the  company  taking  such  mortgage  or  lien ;  the  first  mort- 
gage bonds  of  any  solvent  corporation  incorporated  under  the  laws 
of  this  State  and  doing  business  in  this  State,  which  has  not  in 
Jive  years  next  preceding  the  date  of  the  investment  by  such  com- 
pany in  such  mortgage  bonds  defaulted  for  more  than  three  months 
in  the  payment  of  interest  upon  its  bonds  or  indebtedness,  the  mar- 
ket value  of  which  bonds  is  equal  to  the  amount  invested  therein ; 
and  loans  made  to  policyholders  on  the  sole  security  of  the  reserve 
values  of  their  policies.  And  the  investments  required  by  thiB 
act  or  any  part  thereof  may  be  made  by  the  purchase  of  not  more 
than  one  building  site,  and  in  the  erection  thereon  of  not  more 
than  one  office  building  or  in  the  purchase  at  its  reasonable  market 
value  of  such  office  building  already  constructed  and  the  ground 
upon  which  the  same  is  located  in  any  city  of  the  State,  having  a 
population  of  more  than  4000  inhabitants.  And  all  real  estate 
owned  by  life  insurance  companies  in  this  State  on  December  31, 
1909,  and  all  thereafter  acquired  under  the  provisions  of  this 
chapter,  or  by  foreclosure  of  a  lien  thereon  shall  be  treated,  to  the 
extent  of  its  reasonable  market  value,  as  a  part  of  the  investments 
required  by  this  act.  And  "Texas  Securities"  as  used  in  the  fol- 
lowing sections  of  this-  act  shail  be  held  to  include  every  character 
of  investment  authorized  by  the  terms  of  this  article  (section). 
(R.  S.,  Art.  4776.) 

Investments  Shall  Be  Made,  How. 

64.  The  investments  required  by  this  chapter  shall  be  made  as 
follows : 

(a)  Each  life  insurance  company  which  had  a  certificate  of  au- 
thority to  transact  business  in  this  State  April  2,  1909,  the  total 
amount  of  whose  investments  in  Texas  securities  as  of  December 
31,  1908,  was  equal  to  or  exceeded  75  per  cent  of  the  amount  of 
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its  Texas  reserves  as  of  that  date,  shall  have  so  invested  not  later 
than  January  31st  in  each  year  a  sum  of  money  equal  to  75  per 
cent  of  the  amount  of  its  Texas  reserves  as  of  the  preceding  De- 
cember 31st. 

(b)  Each  life  insurance  company  which  had  a  certificate  of  au- 
thority to  transact  business  in  this  State  on  April  2,  1909,  the 
amount  of  whose  investments  in  Texas  securities  as  of  December 
31,  1908,  was  less  than  75  per  cent  of  the  amount  of  its  Texas  re- 
serves as  of  said  date,  shall  have  so  invested,  not  later  than  Janu- 
ary 31st  in  each  year,  a  sum  at  least  equal  to  75  per  cent  of  the 
amount  by  which  its  Texas  reserves  as  of  December  31st  preceding 
exceeded  the  amount  of  its  Texas  reserves  as  of  December  31,  1908, 
added  to  the  amount  of  its  total  investments  in  Texas  securities  as 
of  said  date;  and  each  such  company  shall,  in  addition,  have  so 
invested  not  later  than  January  31,  1910,  a  sum  at  least  equal  to 
10  per  cent  of  the  amount  by  which  75  per  cent  of  its  Texas  reserves 
as  of  December  31,  1908,  exceeded  the  amount  of  its  investments 
in  Texas  securities  as  of  said  date,  and  annually  thereafter  it  shall 
have  invested,  not  later  than  January  31st,  an  additional  10  per 
cent  of  the  amount  of  such  excess  until  the  total  amount  of  its 
investments  in  Texas  securities  shall  at  least  equal  75  per  cent  of 
its  Texas  reserves. 

(e)  Each  life  insurance  company  not  having  a  certificate  of  au- 
thority to  transact  business  in  this  State  on  April  2,  1909,  or  that 
may  hereafter  discontinue  writing  new  business  under  such  cer- 
tificate, shall,  if  it  again  obtain  a  certificate  of  authority  to  trans- 
act business  in  this  State,  be  required  to  have  invested  in  Texas 
securities  annually  as  above  provided  a  sum  equal  to  75  per  cent 
of  its  Texas  reserves;  provided,  that  if  on  December  31st  preced- 
ing the  issuance  of  such  certificate  of  authority  the  amount  of  its 
investments  in  Texas  securities  was  less  than  75  per  cent  of  the 
amount  of  its  Texas  reserves,  it  shall  be  required  to  have  so  in- 
vested annually,  as  above  provided,  a  sum  equal  to  75  per  cent  of 
the  increase  in  its  Texas  reserves  since  December  31st  last  pre- 
ceding the  issuance  of  its  certificate  of  authority,  added  to  the 
amount  of  its  total  investment  in  Texas  securities  as  of  said  date ; 
and  in  addition  it  shall,  not  later  than  January  31st  in  each  year 
after  the  issuance  of  its  certificate  of  authority,  have  so  invested 
10  per  cent  of  the  amount  by  which  75  per  cent  of  its  Texas 
reserves  as  of  December  31st  preceding  the  date  of  said  certifi- 
cate exceeded  the  amount  of  its  total  investments  in  Texas  securi- 
ties as  of  that  date,  and  shall  have  invested  annually  thereafter, 
not  later  than  January  31st,  an  additional  10  per  cent  of  such  ex- 
cess until  the  total  amount  of  its  investments  in  Texas  securities 
shall  at  least  equal  75  per  cent  of  the  amount  of  its  Texas  reserves. 
The  proportionate  amount  of  the  Texas  reserves  required  by  this 
section  to  be  invested  in  Texas  securities  as  of  any  date,  shall 
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thereafter  be  maintained ;  provided,  that  such  investment  shall  not 
be  required  to  be  made  by  any  life  insurance  company  after  it  has 
ceased  to  do  business  of  life  insurance  or  to  write  policies  of  life 
insurance  in  this  State.    (R.  8.,  Art.  4777.) 

.  Shall  File  Report  of  Reserve. 

65.  That  each  life  insurance  company  doing  business  in  this 
State  shall,  not  later  than  ten  days  after  January  31st  of  each  year, 
file  with  the  Commissioner  of  Insnrance  and  Banking  of  this  State, 
on  a  blank  prepared  and  furnished  by  him  for  that  purpose,  a  re- 
port showing  the  entire  amount  of  the  reserve  on  its  entire  busi- 
ness in  force  in  this  State  on  December  31st  preceding,  and  an 
itemized  schedule  of  its  investments  in  Texas  securities,  which  re- 
port shall  be  sworn  to  by  either  the  president  or  a  vice-president 
and  the  secretary  of  such  company.  Such  report  shall  contain  snch 
other  information  as  may  be  required  by  the  Commissioner  to  de- 
termine whether  or  not  such  company  has  continuously  and  in  good 
faith  complied  with  this  law,  and  for  that  purpose  the  Commis- 
sioner may,  whenever  he  shall  deem  it  proper,  require  such  spe- 
cial or  supplemental  reports  as  he  may  deem  necessary.  (R.  S., 
Art.  4778.) 

Shall  File  Report  of  Premiums. 

66.  Each  life  insurance  company  not  organized  under  the  laws 
of  this  State  transacting  business  in  this  State  shall  on  or  before 
the  first  day  of  March  make  a  report  to  the  Commissioner  of  In- 
surance and  Banking  of  this  State,  which  report  shall  be  sworn  to 
by  either  the  president  or  vice-president  and  secretary  or  treasurer 
of  such  company,  and  which  shall  show  the  gross  amount  of  pre- 
miums collected  during  the  year  ending  on  December  31st  preced- 
ing from  citizens  of  this  State  upon  policies  of  insurance  and  each 
sneh  company  shall  pay  annually  an  occupation  tax  equal  to  3  per 
cent  of  such  gross  premium  receipts;  provided,  that  when  the  re- 
port of  the  investment  in  Texas  securities,  as  defined  by  law,  of  any 
snch  companies,  as  of  December  31st  of  any  year,  shall  show  that 
it  has  invested  on  said  date  as  much  as  30  per  cent  of  its  total 
Texas  reserves,  as  defined  by  law,  in  promissory  notes  or  other 
obligations  secured  by  mortgage,  deed  of  trust  or  other  lien  on 
Texas  real  estate,  the  rate  of  occupation  tax  shall  be  reduced  to 
2.6  per  cent ;  and  when  such  report  shall  show  that  such  company  - 
has  so  invested  on  said  date  as  much  as  60  per  cent  of  its  total 
Texas  reserve,  the  rate  of  such  occupation  tax  shall  be  reduced  to 
2.3  per  cent ;  and  when  such  a  report  shall  show  that  such  company 
has  so  invested,  on  said  date,  as  much  as  75  per  cent  of  its  total 
Texas  reserve,  the  rate  of  such  occupation  tax  shall  be  reduced  to 
2  per  cent;  provided,  that  all  such  companies  shall  in  any  event 
make  the  investments  in  Texas  securities  in  proportion  to'  the 
amount  of  Texas  reserves  as  required  by  law.     Such  occupation 
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taxes  shall  be  for  and  on  account  of  the  business  transacted  within 
this  State  during  the  calendar  year  in  which  such  premiums  were 
collected  or  for  that  portion  thereof  during  which  the  company 
shall  have  transacted  business  in  this  State  while  this  act  was*  in 
force  and  effect.     (R.  S.,  Art.  4779.) 

Note. — (1)  Reserves  on  life  Insurance  policies  represent  what,  the 
company  Issuing  the  policies  must  at  all  times  have  on  hand  to  meet  Its 
liabilities  on  Its  policies.  In  determining  the  percentage  of  total  Texas 
reserves  which  must  be  Invested  In  Texas  real  estate  securities  to  secure 
a  reduction  of  taxes,  no  deduction  should  be  made  from  amount  of 
legal  reserve  on  Texas  policies  on  account  of  Texas  policy  loans.  (Opin- 
ion of  Attorney  General,  May  1,  1914.) 

(2)  A  life  Insurance  company  doing  business  under  the  assessment 
or  natural  premium  plan  Is  required  to  pay  occupation  taxes,  as  required 
by  above  Section  66.     (Opinion  of  Attorney  General,  June  27,  1914.) 

Commissioner's  Duties  on  Receiving  Report. 

67.  Upon  the  receipt  of  sworn  statements  showing  the  gross 
premium  receipts  of  such  company  the  Commissioner  of  Insurance 
and  Banking  of  this  State  shall  certify  to  the  Treasurer  of  this 
State  the  amount  of  taxes  due  by  such  company  for  the  preceding 
year ;  which  taxes  shall  be  paid  to  the  State  Treasurer  for  the  use 
of  the  State  by  such  company.  Upon  his  receipt  of  such  certificate 
and  the  payment  of  such  tax,  the  Treasurer  shall  execute  a  receipt 
therefor,  which  receipt  shall  be  evidence  of  the  payment  of  such 
taxes  and  no  such  life  insurance  company  shall  receive  a  certificate 
of  authority  to  do  business  in  this  State  until  such  taxes  are  paid. 
If  upon  the  examination  of  any  company,  or  in  any  other  manner, 
the  Commissioner  of  Insurance  and  Banking  shall  be  informed 
that  the  gross  premium  receipts  of  any  year  exceed  in  amount 
those  shown  by  the  report  thereof  theretofore  made  as  above  pro- 
vided, it  shall  be  the  duty  of  such  Commissioner  to  file  with  the 
State  Treasurer  a  supplemental  certificate  showing  the  additional 
amount  of  taxes  due  by  such  company,  which  shall  be  paid  by  such 
company  upon  notice  thereof.  It  shall  be  the  duty  of  the  State 
Treasurer  of  this  State,  if  within  fifteen  days  after  the  receipt 
by  him  of  any  certificate  or  supplemental  certificate  provided  for 
by  this  section  the  taxes  due  as  shown  thereby  have  not  been  paid, 
to  report  the  facts  to  the  Attorney  General,  who  shall  immediately 
institute  suit  in  the  proper  court  of  Travis  county  to  recover  such 
taxes.     (R.  S.,  Art.  4780.) 

Other  Occupation  Tax  Shall  Not  Be  Paid. 

68.  No  occupation  tax  other  than  herein  imposed  shall  be  levied 
by  the  State  or  any  county,  city  or  town  upon  any  life  insurance 
company  herein  subject  to  the  occupation  tax  in  proportion  to  its 
gross  premium  receipts  or  its  agents.  The  occupation  tax  imposed 
by  this  act  upon  life  insurance  companies  shall  be  the  sole  occupa- 
tion tax  which  any  companv  doing  business  in  this  State  under  the 
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provisions  of  this  chapter  shall  be  required  to  pay.     (R.  S.,  Art. 
4781.) 

Companies  Accepting  Certificate  Shall  Hereafter  Fay  Occupation  Tax. 

69.  Each  life  insurance  company  not  organized  under  the  laws 
of  this  State  hereafter  granted  a  certificate  of  authority  to  trans- 
act business  in  this  State  shall  be  deemed  to  have  accepted  such 
certificate  and  to  transact  such  business  thereunder  subject  to  the 
conditions  and  requirements  that  after  it  shall  ceaBe  to  transact 
new  business  in  this  State  under  a  certificate  of  authority  and  so 
long  as  it  shall  continue  to  collect  renewal  premiums  from  citi- 
zens of  this  State  it  shall  be  subject  to  the  payment  of  the  same 
occupation  tax  in  proportion  to  its  gross  premiums  during  anyyear 
from  citizens  of  this  State  as  is  or  may  be  imposed  by  law  on  such 
companies  transacting  new  business  within  this  State  under  cer- 
tificates of  authority  during  sueh  year;  provided,  that  the  rate 
of  such  tax  to  be  so  paid  by  any  such  company  shall  never  exceed 
the  rate  imposed  by  this  act  upon  insurance  companies  transact- 
ing business  in  this  State,  and  each  such  company  shall  make  the 
same  reports  of  its  gross  premium  receipts  for  each  such  year  and 
within  the  same  period  as  is  or  may  be  required  of  such  companies 
holding  certificates  of  authority ;  and  shall  at  all  times  be  sub- 
ject to  examination  by  the  Commissioner  of  Insurance  and  Bank- 
ing or  some  one  selected  by  him  for  that  purpose,  in  the  same  way 
and  to  the  same  extent  as  is  or  may  be  required  of  companies  trans- 
acting new  business  under  certificates  of  authority  in  this  State, 
the  expenses  of  such  examination  to  be  paid  by  the  company  ex- 
amined ;  and  the  respective  duties  of  the  Commissioner  of  Insurance 
and  Banking  in  certifying  the  amount  of  such  taxes  and  of  the 
State  Treasurer  and  Attorney  General  in  their  collection  shall  be 
the  same  as  are  or  may  be  prescribed  respecting  taxes  due  from 
companies  authorized  to  transact  new  business  within  this  State. 
(B.  S.,  Art.  4782.) 

Companies   Heretofore,   Now  or  Hereafter  Doing  Business   Shall   Report 
After  Ceasing;  to  Do  Business. 

70.  Any  life  insurance  company  which  has  heretofore  been,  may 
now  be,  or  may  hereafter  be  engaged  in  writing  policies  of  insur- 
ance upon  the  lives  of  citizens  of  this  State  which  has  heretofore 
ceased  or  may  hereafter  cease  writing  such  policies  and  which  does 
not  now  or  may  not  hereafter  have  a  certificate  of  authority  to 
transact  the  business  of  life  insurance  in  this  State  but  which  has 
continued  or  may  continue  to  collect  renewal  or  other  premiums 
upon  such  policies  shall,  before  it  may  again  obtain  a  certificate 
of  Authority  to  transact  the  business  of  life  insurance  in  this 
State,  report  under  oath  to  the  Commissioner  of  Insurance  and 
Banking  of  this  State,  the  gross  amount  of  premiums  so  collected 
from  citizens  of  this  State  upon  policies  of  insurance  during  each 
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calendar  year  since  the  end  of  the  period  covered  by  the  last  pre- 
ceding report  by  such  company  of  gross  premium  receipts  upon 
which  it  paid  an  occupation  tax,  and  shall  pay  to  the  State  a  sum 
equal  to  the  percentage  of  its  gross  premium  receipts  for  each 
such  year  that  was  required  by  law  to  be  paid  as  occupation  taxes 
by  companies  doing  business  in  this  State  during  such  year  or 
years  and  upon  the  payment  of  such  sum  and  securing  a  certificate 
of  authority  to  do  business  in  this  State  the  penalties  provided  for 
the  failure  to  pay  such  taxes  and  make  such  reports  in  the  past 
shall  be  remitted.     (R.  S.,  Art.  4783.) 

May  Maintain  Agents  After  Fulling  to  Renew  Certificate. 

71.  Any  company  which  shall  fail  to  renew  its  certificate  of  au- 
thority or  continue  to  write  new  business  in  this  State  shall,  never- 
theless, have  the  right  to  maintain  an  agent  or  agents  in  Texas 
for  the  purpose  of  collecting  renewal  premiums  on  outstanding 
business  written  by  it  under  certificate  of  authority,  and  also  for 
the  purpose  of  making  investments  as  provided  by  this  aet.  (R.  S., 
Art.  4784.) 

Duties  of  Commissioner  When  Company  Falls  to  Comply  With  Provisions 
of  Law. 

72.  If  any  life  insurance  company,  while  holding  a  certificate  of 
authority  to  transact  business  in  this  State,  shall  fail  or  refuse  to 
comply  with  any  of  the  provisions  or  requirements  of  this  chapter, 
it  shall  be  the  duty  of  the  Commissioner  of  Insurance  and  Bank- 
ing, upon  ascertaining  such  fact,  to  notify  such  company  by  reg- 
istered letter,  properly  addressed  and  mailed,  or  by  any  other 
form,  of  actual  notice  in  writing  delivered  to  an  executive  officer 
of  such  company,  of  his  intention  to  revoke  its  certificates  of  au- 
thority to  transact  business  in  this  State  at  the  expiration  of 
thirty  days  after  the  mailing  of  such  registered  letter,  or  the  date 
upon  which  such  actual  notice  is  served;  and  if  such  provision  or 
requirements  are  not  fully  complied  with  upon  the  expiration  of 
said  thirty  days,  it  shall  be  the  duty  of  the  Commissioner  of  Insur- 
ance and  Banking  to  revoke  the  certificate  of  authority  of  such 
company,  and  in  case  of  such  relocation  such  company  shall  not 
be  entitled  to  receive  another  certificate  of  authority  for  a  period 
of  one  year  and  until  it  shall  have  fully  and  in  good  faith  complied 
with  all  such  provisions  and  requirements  of  this  act.  Any  com- 
pany feeling  itself  aggrieved  by  the  action  of  the  Commissioner  in 
revoking  its  certificate  of  authority  to  do  business  in  this  State  may 
bring  suit  against  him  in  the  court  of  Travis  county  having  juris- 
diction thereof,  to  annul  and  vacate  the  order  revoking  such  cer- 
tificate.    (R.  S.,  Art.  4785.) 

Penalty  for  Failure-  to  Hake  Investment. 

73.  If  any  company  shall  intentionally  fail  or  refuse  to  make 
the  investments  required  by  this  chapter  or  make  any  report  re- 
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quired  by  this  chapter,  or  to  make  any  special  report  requested  by 
the  Commissioner  of  Insurance  and  Banking  under  the  authority 
of  this  chapter,  or  generally  to  comply  with  any  provision  or  re- 
quirement of  this  chapter  while  holding  a  certificate  of  authority 
to  transact  business  in  this  State,  or  after  it  shall  cease  to  write 
new  business  or  cease  to  hold  such  certificate,  such  failure  or  re- 
fusal shall  subject  such  company,  in  addition  to  the  penalty  pro- 
vided in  the  preceding  article  (Section  (72),  in  cases  of  which  said 
article  (section)  may  be  applicable  to  the  payment  of  a  penalty  of 
$25  per  day  for  each  day  that  such  company  shall  remain  in  de- 
fault after  the  Commissioner  of  Insurance  and  Banking  shall  notify 
such  company  of  such  default,  in  the  manner  provided  in  the  pre- 
ceding article  (Section  72  hereof),  to  be  recovered  in  a  suit  to 
be  brought  by  the  Attorney  General  in  behalf  of  the  State  in  the 
District  Court  of  Travis  County.  '  And  in  any  suit  that  may  be 
brought  to  recover  such  penalty  or  penalties  there  shall  be  a 
prima  facie  presumption  subject  to  rebuttal  that  any  default  that 
may  have  occurred  was  intentional,  and  that  the  notice  required 
by  this  chapter  was  given  and  the  burden  of  proof  shall  be  on 
the  defendant  company  to  prove  that  the  investments  required  by 
this  chapter  were  made  as  herein  required  whenever  the  question  of 
whether  or  not  such  investments  were  thus  made  is  in  issue.  (R. 
S.,  Art.  4786.) 

Companies  Organized  In  This  State  May  Deposit. 

74.  Any  life  insurance  company  organized  under  the  laws  of 
this  State  may,  at  its  option,  deposit  with  the  Treasurer  of  this 
State  securities  in  which  its  capital  stock  is  invested,  or  securities 
eqnal  in  amount  to  its  capital  stock  of  the  class  in  which  the  law 
of  this  State  permits  insurance  companies  to  invest  their  capital 
stock,  and  may,  at  its  option,  withdraw  the  same  or  any  part 
thereof,  first  having  deposited  with  the  Treasurer  in  lieu  thereof 
other  securities  of  like  class  and  equal  amount  and  value  to  those 
withdrawn.  Any  such  securities  before  being  so  originally  de- 
posited or  submitted  shall  be  approved  by  the  Commissioner  of 
Insurance  and  Banking,  and  when  any  such  deposit  is  made  the 
Treasurer  shall  execute  to  the  company  making  such  deposit  a 
receipt  therefor,  giving  such  description  of  said  stock  or  securities 
as  will  identify  the  same,  and  stating  that  the  same  are  held  on 
deposit  as  the  capital  stock  investments  of  such  company,  and 
such  company  shall  have  the  right  to  advertise  such  fact  or  print 
a  copy  of  the  Treasurers'  receipt  on  the  policies  it  may  issue;  and 
the  proper  officers  or  agent  of  each  insurance  company  making 
such  deposit  shall  be  permitted  at  all  reasonable  times  to  examine 
such  securities  and  to  detach  coupons  therefrom  and  to  collect  in- 
terest thereon,  under  such  reasonable  rules  and  regulations  as  may 
be  prescribed  by  the  Treasurer  and  the  Commissioner  of  Insurance 
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and  Banking  of  this  State.  The  deposit  herein  provided  for,  when 
made  by  any  company,  shall  thereafter  be  maintained  ho  long  as 
said  company  shall  have  outstanding  any  liability  to  its  policy- 
holders in  this  State.     (R.  S.,  Art.  4787.) 

Note: — See  Section  28  and  notes  thereunder. 

Investment  In  Texas   Securities  Does   Not  Apply  To. 

75.  The  provisions  of  this  chapter  requiring  investment  in  Texas 
securities  shall  not  apply  to  any  life  insurance  company  the  total 
amount  of  whose  Texas  Reserves  does  not  exceed  $5000,  or  to  any 
such  company  doing  only  a  reinsurance  business  in  this  State,  but 
all  of  the  other  provisions  of  this  act  shall  apply  to  such  companies. 
(R.  S.,  Art.  4788.) 

Fraternal  Beneficiary  Association  Exempt. 

76.  The  provisions  of  this  chapter  shall  not  be  held  to  apply  to 
fraternal  beneficiary  associations,  as  denned  by  the  laws  of  this 
State.    (R.  S.,  Art.  4789.) 

Companies  Desiring  to  Loan  Funds  May  Secure  Permit. 

77.  That  any  life  insurance  company  not  desiring  to  engage  in 
the  business  of  writing  life  insurance  in  this  State,  but  desiring  to 
loan  its  funds  in  this  State,  may  obtain  a  permit  to  do  so  by  com- 
plying with  the  laws  of  this  State  relating  to  foreign  ^corporations 
engaged  in  loaning  money  in  this  State  without  being  required  to 
secure  a  certificate  of  authority  to  write  life  insurance  in  this 
State.    (R.  S-,  Art.  4790.) 

CHAPTER  IV 

ASSESSMENT  OR  NATURAL  PREMIUM  COMPANIES 


78.  Companies  or  associations  organized  under  the  laws  of  any 
other  State  of  the  United  States,  carrying  on  the  business  of  life 
or  casualty  insurance  on  the  assessment  or  natural  premium  plan, 
and  having  cash  assets  of  a  sum  not  less  than  one  hundred  thousand 
dollars,  invested  as  required  by  the  laws  of  this  State  regulating 
other  insurance  companies,  shall  be  licensed  by  the  Commissioner 
of  Insurance  and  Banking  to  do  business  in  this  State,  and  be  sub- 
ject only  to  the  provisions  of  this  act;  provided,  however,  that 
such  company  or  association  shall  first  file  with  the  Commissioner 
of  Insurance  and  Banking  a  certified  copy  of  its  charter,  a  written 
agreement  appointing  the  Commissioner  of  Insurance  and  Bank- 
ing and  bis  successor  in  office  to  be  its  true  and  lawful  attorney, 
upon  whom  all  lawful  process  in  any  action  or  proceeding  against 
it  may  be  served ;  certificate  under  oath  of  its  president  and  secre- 
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tary  that  it  is  paying,  and  for  the  twelve  months  next  preceding 
baa  paid,  the  maximum  amount  named  in  its  policies  or  certificates 
in  full,  a  statement  under  oath  of  its  president  and  secretary  of  its 
business  for  the  year  ending  December  31,  preceding;  a  certified 
copy  of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and 
application;  a  certificate  from  the  proper  authority  in  its  home 
State  that  said  company  or  association  is  legally  entitled  to  do 
business  in  such  home  State  and  has  at  least  one  hundred  thousand 
dollars  surplus  assets  subject  to  its  indebtedness.  It  shall  be  the 
duty  of  the  Commissioner  of  Insurance  and  Banking  to  issue  a 
license  to  any  company  or  association  complying  with  the  pro- 
visions of  this  act,  and  every  such  company  or  association  shall 
annually  thereafter,  before  such  license  is  renewed,  file  with  the 
Commissioner  of  Insurance  and  Banking,  on  or  before  the  first 
day  of  March,  a  statement  under  oath  of  its  president  and  secre- 
tary, or  like  officers,  of  its  business  for  the  year  ending  December 
31st  preceding.     (R.  S.,  Art.  4791.) 

Note. — (1)  Power  of  attorney  to  eommieuloner  not  revocable.  (At- 
torney General's  opinion,  December  10,  1900.) 

(2)  This  article  does  not  require  1200,000  assets  over  all  liabilities, 
but  only  1100,000  over  all  liabilities.  (Attorney  General's  opinion,  Feb- 
ruary 14,  1895,  and  March  18,  1895.) 

(3)  The  provision  In  above  Section  78,  that  foreign  assessment 
companies  are  subject  only  to  the  provisions  of  this  Act,  means  as  to 
admission  into  the  State  and  does  not  exempt  such  companies  from 
taxes  and  other  regulatory  laws.  (Opinion  of  Attorney  General,  June 
27,  1914.) 

Schedule  of  Fees. 

79.  Every  such  company  or  association  shall  pay  to  the  Commis- 
sioner of  Insurance  and  Banking,  for  the  use  of  the  State,  the  fol- 
lowing fees:  For  filing  copy  of  its  charter,  twenty-five  dollars; 
for  filing  statement  preliminary  to  admission,  twenty  dollars;  for 
filing  each  annual  statement  after  admission,  twenty  dollars;  for 
license  to  company  or  association,  one  dollar.    (K.  S.,  Art.  4792.) 

Exemptions. 

SO.  The  provisions  of  this  chapter  shall  in  nowise  apply  to  mu- 
tual benefit  organizations  doing  business  in  this  State  through 
lodges  or  councils,  such  as  the  order  of  Chosen  Friends,  Knights  of 
Honor,  or  kindred  organizations.     (B.  S.,  Art.  4793.) 

Note. — Exempt  from  penalty  prescribed  In  Art.  3071,  49  S.  W.  Rep., 
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CHAPTER   V 

CO-OPERATIVE  LIFE  INSURANCE  COMPANIES 

Who  May  Incorporate — Articles  of  Incorporation  Shall  Contain. 

81.  Nine  or  more  persons,  residents  of  the  State  of  Texas,  may 
form  a  co-operative  life  insurance  company  for  the  purpose  of  in- 
suring the  lives  of  individuals  on  the  mutual,  level  premium,  legal 
reserve  plan,  subject  to  the  conditions  and  limitations  prescribed  in 
this  act  by  executing  and  acknowledging  before  some  officer  au- 
thorized to  take  acknowledgments  to  conveyances  of  real  estate, 
articles  of  incorporation  for  that  purpose.  Such  articles  shall  set 
forth:  (1)  The  name  and  residence  of  each  of  the  incorporators; 
(2)  the  name  of  the  proposed  company,  which  shall  contain  the 
words  "Co-operative  Life  Insurance  Company"  as  a  part  thereof, 
and  which  shall  not  be  so  similar  to  that  of  any  other  life  insur- 
ance company  or  association  transacting  business  in  this  State  as  to 
mislead  the  public;  (3)  the  location  of  the  principal  office  from 
which  the  business  of  the  company  is  to  be  transacted,  and  (4)  the 
number  of  directors  and  the  name  and  place  of  residence  of  each 
of  those  who  are  to  serve  until  the  first  regular  election  of  directors, 
as  provided  by  this  act.  Such  articles  of  incorporation  shall  be 
filed  with  the  Commissioner  of  Insurance  and  Banking,  who  shall 
,  immediately  submit  them  to  the  Attorney  General  for  his  examina- 
tion and  approval  as  complying  in  all  respects  with  the  law.  If 
the  Attorney  General  approve  them,  he  shall  so  certify  thereon  in 
writing  and  return  them  to  the  Commissioner  of  Insurance  and 
Banking,  who  shall  file  the  same  in  his  office  and  issue  to  the  com- 
pany a  certificate  of  authority,  to  which  shall  be  attached  a  certified 
copy  of  the  articles  of  incorporation,  authorizing  it  to  receive  ap- 
plications for  insurance  as  provided  in  this  act  and  to  collect  pre- 
miums thereon,  and  to  issue  receipts  therefor,  which  certificate  shall 
expressly  state  that  such  company  is  not  authorized  to  issue  policies 
of  insurance  or  transact  any  business  other  than  that  specifically 
authorized  therein  until  it  has  received  bona  fide  applications  for 
insurance  on  the  lives  of  at  least  200  individuals  for  not  less  than 
$1000  each,  which  applications  have  been  approved  by  a  com- 
petent physician  and  on  which  the  first  annual  premiums  at  ade- 
quate rates  have  been  paid  to  the  company,  nor  until  these  facts 
shall  have  been  fully  shown  to  the  Commissioner  of  Insurance  and 
Banking  and  he  shall-  have  issued  to  the  company  a  certificate  of 
authority  to  transact  business  as  a  co-operative  life  insurance  com- 
pany. If  this  is  not  made  within  six  months  after  the  date  upon 
which  such  articles  of  incorporation  are  filed  with  the  Commis- 
sioner of  Insurance  and  Banking,  it  shall  be  his  duty  to  cancel 
the  certificate  of  authority  of  such  company  to  receive  applica- 
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tions  for  insurance  and  to  notify  each  incorporator  of  such  action. 
(H.  S.,  Art.  4809.) 

Commissioner  Shall  Examine. 

82.  When  the  Commissioner  of  Insurance  and  Banking  shall  be 
notified  that  any  such  company  has  complied  with  all  the  forego- 
ing provisions  of  this  section,  he  shall  make,  or  cause' to  be  made, 
at  the  expense  of  such  company  an  examination  thereof,  and  if  he 
shall  find  that  the  law  has  been  in  all  respects  fully  complied  with, 
it  shall  be  his  duty  to  issue  to  it  a  certificate  of  authority  to  transact 
business  of  a  co-operative  life  insurance  company,  in  accordance 
with  the  terms  of  this  act.     (R.  S.,  Art.  4809.) 

Shall  Be  Controlled  By. 

83.  The  business  of  a  co-operative  life  insurance  company  shall 
be  controlled  and  directed  by  a  board  of  directors  consisting  of  not 
less  than  five  nor  more  than  nine  members,  who  shall  be  elected  an- 
nually as  provided  in  this  chapter,  those  to  serve  until  the  first 
annual  election  to  be  named  in  the  charter  and  who  shall  hold  office 
until  their  successors  shall  be  elected  and  qualified  or  until  they 
shall  be  removed  for  improper  practices.  Such  board  of  directors 
shall  elect  the  officers  of  the  company,  which  shall  be  a  president, 
and  such  number  of  vice-presidents  as  the  by-laws  may  provide, 
a  secretary,  a  treasurer,  a  medical  director,  and  such  other  officers 
as  the  by-laws  of  the  company  may  provide  for,  and  shall  fix  the 
compensation  of  all  such  officers.  The  dutieB  of  all  officers  shall 
be  prescribed  by  the  by-laws.  The  by-laws  governing  the  society 
until  the  date  of  its  first  annual  meeting,  as  provided  by  this  chap- 
ter, shall  be  adopted  by  the  board  of  directors  at  their  first  meet- 
ing after  the  certificate  of  authority  shall  be  issued  authorizing  the 
company  to  transact  the  business  of  a  co-operative  life  insurance 
company.  There  shall  be  an  annual  meeting  of  all  the  policyholders 
of  each  co-operative  life  insurance  company  at  the  home  office  of 
such  company  on  the  second  Tuesday  in  January  after  it  shall  have 
received  a  certificate  of  authority  to  transact  the  business  of  life 
insurance  and  annually  thereafter  at  which  the  directors  shall  be 
elected  for  the  succeeding  year  and  at  which  by-laws  for  the  govern- 
ment of  the  company  not  inconsistent  with  the  provisions  of  this 
act  or  with  the  laws  of  this  State  may  be  adopted,  and  at  which 
the  existing  by-laws  may  be  repealed  or  amended.  At  such  annual 
meeting  every  policyholder  shall  be  entitled  to  one  vote  for  each 
$500  of  insurance  held  by  him,  and  any  policyholder  may  execute 
his  proxy  authorizing  and  entitling  the  holder  to  exercise  his  vot- 
ing powers,  unless  such  proxy  shall  be  revoked  previous  to  such  an- 
nual meeting.  The  president,  secretary,  and  treasurer  shall  each 
give  a  bond  for  the  protection  of  the  company  and  its  policyholders 
in  amount  and  with  securities  to  be  approved  by  the  Commissioner 
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of  Insurance  and  Banking,  conditioned  for  the  faithful  performance 
of  their  respective  duties.     (R.  S.,  Art.  4810.) 

Note. — The  Board  of  Directors  has  no  power  to  reinsure  the  business, 
nor  liquidate  affairs  of  the  company  until  after  its  policyholders,  in  a 
meeting  called  for  that  purpose  or  without  such  meeting,  shall  by  a 
four-fifths  vote  in  writing  authorize  such  reinsurance  or  liquidation.  A 
majority  vote  on  the  reinsurance  question  alone  might  be  sufficient,  but 
if  such  reinsurance  is  part  of  the  liquidation,  the  four-fifths  vote  would 
be  necessary.     (Opinion  of  Attorney  General,  December  10,  1913.) 

Shall  Invest  In. 

84.  Co-operative  life  insurance  companies  shall  invest  their  funds 
only  in  bonds  of  the  State  of  Texas,  or  of  some  county,  city,  town, 
school  district,  or  other  subdivision,  organized,  or  which  may  here- 
after be  organized,  and  authorized,  or  which  may  hereafter  be 
authorized  to  issue  bonds  under  the  Constitution  and  laws  of  this 
State,  or  in  mortgages  upon  improved,  unencumbered  real  estate, 
the  title  to  which  is  valid,  situated  within  the  State  of  Texas,  worth 
double  the  amount  of  the  loan  thereon  exclusive  of  buildings,  unless 
such  buildings  are  insured  in  some  fire  insurance  company  author- 
ized to  transact  business  under  the  laws  of  this  State,  and  the  poliey 
or  policies  transferred  to  the  company,  or -in  not  more  than  one 
office  building  located  in  some  city  or  town  of  this  State  in  which 
the  home  office  of  such  company  is  located,  the  actual  value  of 
which  is  not  less  than  the  amount  invested  therein.  All  moneys 
of  any  such  company  coming  into  the  hands  of  any  officer  thereof 
or  subject  to  his  control,  when  not  invested  as  prescribed  in  this 
section,  Shall  be  deposited  in  the  name  of  such  company  in  some 
bank  or  banks  in  this  State  which  are  subject  to  either  State  or 
National  regulation  and  supervision,  and  which  have  been  approved 
by  the  Commissioner  of  Insurance  and  Banking  as  depositories 
therefor.  No  co-operative  life  insurance  company  shall  purchase  or 
hold  real  estate  except  the  building  in  which  it  has  its  home  office 
and  the  land  upon  which  it  stands,  or  such  as  it  shall  acquire  in 
good  faith  through  foreclosure  sale  or  otherwise  in  satisfaction  of 
debts  contracted  or  loans  made  in  the  course  of  its  dealings.  Any 
officer  or  director  of  any  such  company  who  shall  knowingly  and 
willfully  violate  or  assent  to  the  violation  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  penitentiary  for 
a  term  of  not  less  than  one  nor  more  than  five  years.  (R.  S.,  Art. 
4811 ;  P.  C,  Art.  684.) 

Can  Only  Borrow  Money  For. 

85.  No  co-operative  life  insurance  company  shall  have  the  power 
to  borrow  money  for  any  purpose  other,  than  the  payment  of  death 
losses.  No  such  company  shall  have  the  power  to  incur  any  debt 
on  any  account  except  under  policies  issued  by  it  or  for  money 
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borrowed  to  pay  death  losses,  for  which  any  portion  of  its  assets 
over  and  above  that  which  may  represent  or  be  derived  from  the 
expense  loading  of  the  premiums  collected  by  it,  shall  in  any  event 
be  subject  to  execution  upon  a  judgment  therefor.  (R.  S.,  Art. 
4812.) 

Commissioner  Shall  Make  Valuation  of  Policies. 

86.  The  Commissioner  of  Insurance  and  Banking  shall  annually 
make  valuations  of  all  outstanding  policies  of  co-operative  life  in- 
surance companies  as  of  December  31st  of  each  year  in  accordance 
with  the  one-year  preliminary  term  method  based  upon  the  Ameri- 
can Experience  Table  of  Mortality  and  3£  per  cent  interest  per  an- 
num.   (R.  S.,  Art.  4813.) 

Net  Premiums  Shall  Be  Computed. 

87.  The  net  premiums  upon  all  policies  issued  by  any  such  com- 
pany shall  be  computed  in  accordance  with  the  provisions  of  this 
article  and  no  portion  of  such  net  premium  collected  upon  any 
policy,  and  no  portion  of  the  gross  premium  collected  upon  any 
policy  except  the  expense  loading  shall  ever  be  used  or  applied  for 
the  payment  of  any  expense  of  the  company  of  any  kind  or  char- 
acter, or  for  any  other  purpose  than  the  payment  of  death  losses, 
surrender  values,  or  lawful  dividends  to  policyholders,  loans  to 
policyholders,  or  for  the  purposes  of  such  investments  of  the  com- 
pany as  are  prescribed  in  this  chapter.  Any  officer,  director  or 
employe  of  any  co-operative  life  insurance  company  who  shall  know- 
ingly and  willfully  violate  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 
one  nor  more  than  five  years.     (R.  S-,  Art.  4814;  P.  C,  Art.  685.) 

Mar  Set  Aside  Reserve. 

88.  Every  co-operative  life  insurance  company  may  maintain 
and  set  aside  before  declaring  any  dividends  to  policyholders,  in 
addition  to  an  amount  equal  to  the  net  value  of  its  policies,  com- 
puted as  required  by  this  chapter,  a  contingency  reserve  not  ex- 
ceeding the  following  respective  percentages  of  said  net  values,  to- 
wit:  When  said  net  values  are  less  than  one  hundred  thousand 
dollars,  twenty  per  centum  thereof,  or  the  sum  of  ten  thousand 
dollars,  whichever  is  the  greater;  when  said  net  values  are  greater 
than  one  hundred  thousand  dollars,  the  percentage  thereof  meas- 
uring the  contingency  reserve  shall  decrease  one-half  of  one  per 
cent  for  eaeh  one  hundred  thousand  dollars  of  said  net  values  up 
to  one  million  dollars;  and  thereafter  one-half  of  one  per  centum 
for  each  additional  one  million  dollars;  provided,  that  as  the  net 
values  of  said  policies  increase  the  maximum  percentages  measur- 
ing the  contingency  reserve  decrease  such  company  may  maintain 
the  contingency  reserve  already  accumulated  hereunder,  although 
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for  the  time  being  it  may  exceed  the  maximum  percentage  herein 
prescribed,  but  'may  not  add  to  the  contingency  reserve  when  the 
addition  will  bring  it  beyond  the  maximum  percentage.  (E.  S., 
Art.  4815.) 

Shall  Make  Apportionment  of  Surplus. 

89.  Every  co-operative  life  insurance  company  organized  under 
this  act  shall  make  an  annual  apportionment  and  accounting  of 
divisible  surplus  to  each  policyholder  after  the  end  of  the  second 
policy  year  on  all  policies  issued;  and  each  sueh  policyholder  shall 
be  entitled  to  and  credited  with  or  paid,  in  a  manner  hereafter 
provided,  such  a  portion  of  the  entire  divisible  surplus  as  has  been 
contributed  thereto  by  his  policy.  Upon  the  31st  day  of  December 
of  each  year,  or  as  soon  thereafter  as  may  be  practicable,  every 
such  company  shall  well  and  truly  ascertain  the  surplus  earned  by 
it  during  such  year,  and  after  setting  aside  from  sueh  surplus  the 
contingency  reserve  provided  in  this  chapter  it  shall  apportion 
to  its  policies  upon  which  all  premiums  due  and  payable  for  the 
first  two  years  thereof  have  been  paid  the  proportion  of  the  re- 
mainder of  such  surplus  which  has  been  contributed  by  each  sueh 
policy,  and  shall  immediately  submit  a  detailed  report  of  such  ap- 
portionment, under  the  oath  of  ite  president,  or  secretary,  to  the 
Commissioner  of  Insurance  and  Banking.  If  such  Commissioner 
shall  find  such  apportionment  to  be  equitable  and  just  to  the 
policyholders  to  be  in  accordance  with  the  provisions  of  this  chap- 
ter, he  shall  approve  the  same,  and  it  shall  become  effective,  and 
if  he  shall  not  approve  such  apportionment  he  shall  make  such 
changes  therein  as  he  shall  deem  equitable  and  just  and  necessary 
to  make  the  same  comply  with  the  provisions  of  this  chapter,  and 
shall  certify  sueh  changes  to  such  company,  whereupon  such  ap- 
portionment as  changed  by  the  Commissioner  shall  become  effec- 
tive. The  dividends  declared  as  aforesaid  shall  be  applied  toward 
the  payment  of  any  premium  or  premiums  upon  such  policy  whieh 
shall  become  effective.     {E.  S.,  Art.  4816.) 

Note. — Dividends  must  be  used  for  no  other  purpose  than  application 
toward  payment'  of  premium.      (Department  ruling.) 

Transact  Business  Only  in  Texas. 

90.  Co-operative  life  insurance  companies  are  authorized  to 
transact  business  only  within  the  State  of  Texas,  and  shall  issue 
no '  policies  other  than  whole  life  or  twenty -payment  life  policies 
on  the  annual  dividend  plan,  and  the  forms  of  all  policies  issued  by 
any  such  company  shall  be  prescribed  by  the  Commissioner  of  In- 
surance and  Banking,  and  all  such  policies  shall  have  plainly  printed 
both  on  the  face  and  the  reverse  side  thereof  the  words,  "The  form 
of  this  policy  is  prescribed  by  the  Commissioner  of  Insurance  and 
Banking  of  the  State  of  Texas,"  and  it  shall  be  the  duty  of  the 
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Commissioner  to  revoke  the  certificate  of  authority  of  any  com- 
pany which  shall  issue  any  policy  except  upon  such  form  so  pre- 
scribed. All  such  policies  may  provide  for  not  more  than  one-year 
preliminary  term  insurance.  No  such  company  shall  issue  any 
policy  or  policies  by  which  it  shall  he  bound  for  more  than  five 
thousand  dollars,  upon  any  one  life  at  any  time  when  the  amount 
of  its  total  insurance  in  force  is  less  than  ten  million  dollars.  (R. 
S.,  Art.  4817.) 

Medical  Examination,  Shall  Hake. 

91.  No  co-operative  life  insurance  company  shall  enter  into  any 
contract  of  insurance  upon  life  of  any  person  without  having  pre- 
viously made,  or  caused  to  he  made,  a  detailed  medical  examina- 
tion, prescribed  by  its  medical  director  and  approved  by  its  board 
of  directors,  of  the  insured  by  a  duly  qualified  and  licensed  medical 
practitioner,  and  without  his  certificate  that  the  insured  was  in 
sound  health  at  the  date  of  examination.  Any  officer  or  agent  or 
employe  of  such  company  violating  the  provisions  of  this  section 
or  effecting  or  attempting  to  effect  a  contract  of  insurance  con- 
trary to  the  provisions  hereof  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars  or  by  imprisonment 
in  the  county  jail  for  not  less  than  six  months  or  by  both  such 
fine  and  imprisonment.     (R.  S.,  Art.  4818;  P.  C,  Art.  686.) 

Policies  May  Provide. 

92.  The  policies  issued  by  a  co-operative  life  insurance  company 
may  provide  that  the  premiums  thereon  may  be  paid  annually, 
semi-annually,  quarterly  or  monthly ;  and  in  the  event  that  such 
premiums  are  payable  other  than  annually  no  deduction  shall  be 
made  from  the  amounts  due  on  any  policy  in  the  event  that  the 
death  of  the  policyholder  shall  occur  prior  to  the  completion  of 
a  full  policy  year.  It  shall  he  the  duty  of  the  company  to  mail 
from  its  home  office  to  each  policyholder  a  notice  of  the  date  upon 
which  each  premium  is  to  become  due  at  least  thirty  days  prior  to 
such  date  if  the  premium  is  payable  annually,  semi-annually  or 
quarterly,  and  at  least  ten  days  prior  to  such  date  if  the  same  is 
payable  monthly;  provided,  that  local  agents  may  be  authorized 
and  empowered  by  the  board  of  directors  to  collect  premiums  and 
to  give  the  notice  required  by  this  article.    (R.  S.,  Art.  4819.) 

After  Tbrw  Foil  Yean  Owner  Mar  Borrow  on  Policy. 

93.  After  three  full  years'  premiums  have  been  paid  upon  any 
policy  in  a  co-operative  life  insurance  company,  the  owner  thereof 
shall  be  entitled  on  proper  assignment  of  such  policy  and  on  the  sole 
security  to  borrow  from  the  company  a  sum  not  greater  than  the 
reserve  value  thereof,  and  apply  the  same  in  payment  of  any  pre- 
miums due  or  to  become  due  upon  such  policy.     In  the  event  of 
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default  in  the  payment  of  any  premium  after  three  full  years'  pre- 
miums have  been  paid  upon  any  policy,  the  owner  within  one  month 
after  any  default  may  elect  to  accept  the  value  of  such  policy  in 
cash,  or  to  have  the  insurance  continued  in  force  from  the  date  of 
default,  without  future  participation  and  without  the  right  to  loan, 
for  its  face  amount  less  any  indebtedness  to  the  company  thereon, 
or  to  purchase  non-participating  paid-up  insurance,  payable  at  the 
same  time  and  on  the  same  conditions  as  such  policy.  The  cash 
value  will  be  the  reserve  at  the  date  of  default  computed  in  ac- 
cordance with  the  provisions  of  this  act  less  such  surrender  charge 
as  may  be  provided  in  the  policy,  not  exceeding  2\  per  centum  of 
the  amount  insured  thereby  and  less  any  existing  indebtedness  to 
the  company  on  such  policy.  Payment  of  such  cash  value  may  be 
deferred  by  the  company  for  not  exceeding  six  months  after  the 
application  therefor  is  made.  The  term  for  which  the  insurance 
will  be  continued,  or  the  amount  of  the  paid-up  policy  will  be  such 
as  the  cash  value  will  purchase  as  a  net  single  premium  at  the  at- 
tained age  of  the  insured  according  to  the  American  Experience 
Mortality  Table  and  interest  at  the  rate  of  3£  per  cent  per  annum. 
If  the  owner  shall  not  within  one  month  from  such  default  surren- 
der the  policy  to  the  company  at  its  home  office  for  a  cash  Bur- 
render  value  of  paid-up  insurance,  the  company  shall  continue  the 
insurance  as  above  provided.     (R.  S-,  Art.  4820.) 


Certificate  Shall  Expire— Report  Stall  Render— Fees  for  Filing  State* 

94.  The  original  certificate  of  authority  to  transact  the  business 
of  a  co-operative  life  insurance  company  issued  to  any  such  com- 
pany by  the  Commissioner  of  Insurance  and  Banking  shall  expire 
on  March  1st  next  succeeding  the  date  of  its  issuance.  Each  such 
company  is  required  to  render  annually  under  oath  by  its  presi- 
dent or  a  vice-president  and  its  secretary  or  treasurer,  and  file  not 
later  than  February  15th  of  each  year  in  the  office  of  the  Commis- 
sioner of  Insurance  and  Banking  a  statement,  in  such  form  and 
upon  such  blanks  as  may  be  prescribed  by  the  Commissioner  of 
Insurance  and  Banking,  accompanied  by  a  filing  fee  of  $10,  show- 
ing the  condition  of  the  company  on  the  31st  day  of  December 
next  preceding,  which  shall  include  a  statement  in  detail  showing 
the  class  and  character  of  its  assets  and  liabilities  on  said  date, 
the  amount  and  character  of  business  transacted,  moneys  received 
and  disbursed  during  the  preceding  calendar  year  and  the  number 
and  amount  of  its  policies  in  force  on  said  date,  and  such  other 
facts  as  may  be  required  by  the  Commissioner  of  Insurance  and 
Banking.  When  such  annual  statement  is  filed  with  the  Commis- 
sioner of  Insurance  and  Banking,  upon  receipt  of  a  fee  of  $1.00 
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(one  dollar),  if  he  is  satisfied  that  the  company  has  in  all  respects 
complied  with  the  laws  of  the  State,  he  shall  issue  a  certificate  of 
authority  to  such  company  for  the  year  beginning  March  1st  after 
filing  of  each  statement.     (R.  S.,  Art.  4821.) 

Agents  Shall  Have  Certificate. 

95.  No  agent  or  other  person  shall  solicit  or  receive  applications 
for  insurance  in  a  co-operative  life  insurance  company  without  a 
certificate  of  authority  from  the  Commissioner  of  Insurance  and 
Banking,  which  shall  expire  on  March  1st  next  after  the  date  of 
its  issuance.  Such  certificate  of  authority  shall  not  be  issued  by 
such  Commissioner  except  upon  application  therefor,  signed  by  the 
president  or  secretary  of  the  company,  whieh  application  shall 
state  that  the  contract  between  the  company  and  such  agent  has 
been  made  in  writing  and  that  a  true  copy  of  such  contract  is 
attached  to  and  made  a  part  of  such  application,  and  that  such 
contract  fully  shows  the  entire  compensation  that  such  agent  is  to 
receive,  directly  or  indirectly,  on  account  of  any  services  to  be 
rendered  by  him  for  such  company,  and  no  sueh  certificate  of  au- 
thority shall  be  issued  by  such  Commissioner  unless  it  shall  be 
shown  that  the  compensation  to  be  paid  such  agent,  together  with 
all  other  expenses  of  any  sort  likely  to  be  incurred  in  connection 
with  or  attributable  to  the  obtaining  of  new  insurance  through 
such  agent,  shall  not  exceed  eighty  per  centum  of  the  expense 
loading  in  the  premiums  to  be  collected  therefor.    (K.  S.,  Art.  4822.) 


96.  It  shall  be  the  duty  of  the  Commissioner  of  Insurance  and 
Banking  to  have  made  at. least  once  in  each  calendar  year  a 
thorough  and  full  examination  of  the  affairs  of  each  co-operative 
life  insurance  company,  the  report  of  which  examination  shall  be 
made  to  such  Commissioner  under  oath,  which  shall  be  accompanied 
by  a  list  of  all  policyholders  as  shown  by  the  books  of  the  com- 
pany, together  with  the  postoffice  address  of  each,  and  it  shall  be 
the  duty  of  the  Commissioner  of  Insurance  and  Banking,  if  he 
shall  approve  the  report  of  such  examination,  after  having  given 
the  officers  of  the  company  an  opportunity  to  be  heard,  to  mail 
a  printed  copy  of  such  report  to  each  such  policyholder.  The  ex- 
pense of  each  such  examination  and  of  mailing  the  copies  of  such 
reports  to  the  policyholders  shall  be  borne  by  the  company  ex- 
amined.    (R.  S.,  Art.  4823.) 

Commissioner  May  Make  Additional  Examination. 

97.  If  at  any  time  the  Commissioner  of  Insurance  and  Banking 
deems  it  necessary  to  make  an  additional  examination  of  any  such 
company,  he  may  do  so,  and  if  as  a  result  of  any  Buch  examina- 
tion or  from  other  information  he  shall  have  the  opinion  that  the 
operations  of  the  company  are  unsafe  or  hazardous  to  the  policy- 
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holders'  interests,  or  in  violation  of  any  law  of  this  State,  he  shall 
suspend  its  certificate  of  authority,  and  direct  its  officers  to  call  a 
special  meeting  of  its  policyholders  and  direct  them  to  cease  the 
further  issuance  of  policies  until  such  meeting  is  held.  At  such 
meeting  of  the  policyholders,  the  Commissioner  of  Insurance  and 
Banking  shall  present  the  facts  for  such  action  as  the  policyholders 
may  deem  advisable.  If  in  the  opinion  of  the  Commissioner  of 
Insurance  and  Banking  such  action  of  the  policyholders  when  taken 
will  not  fully  protect  the  interests  of  all  policyholders  he  shall 
apply  to  the  district  court  of  the  county  in  which  the  home  office 
of  the  company  is  situated,  or  to  the  judge  thereof  in  vacation, 
for  the  appointment  of  a  receiver  to  take  temporary  charge  of 
the  business  and  affairs  of  such  company,  who  shall  receive  the 
compensation  allowed  by  law  to  State  bank  examiners,  and  who 
shall  have  all  power  and  authority  of  the  board  of  directors  to 
manage  and  control  the  business  and  affairs  of  such  company,  sub- 
ject to  the  orders  of  the  district  court  or  judge  in  vacation,  until 
the  reasons  for  his  appointment  shall  in  the  opinion  of  the  judge 
appointing  him  have  been  removed.  At  any  time  when  the  lia- 
bilities of  any  such  company,  computing  its  reserve  liability  upon 
the  American  Experience  Table  of  Mortality  and  3$  per  cent  in- 
terest per  annum,  shall  be  in  excess  of  its  assets,  the  company  shall 
cease  the  issuance' of  new  policies  until  the  impairment  in  its  re- 
serve shall  be  made  good.  Whenever  the  liabilites  of  such  com- 
pany, computing  its  reserve  liability  upon  the  American  Experience 
Table  of  Mortality  and  4J  per  cent  per  annum,  exceed  its  assets, 
the  Commissioner  of  Insurance  and  Banking  may  request  the  At- 
torney General  to  file  suit  in  the  name  of  the  State  in  the  district 
court  of  the  county  in  which  such  company  is  located  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  affairs,  and  such  action  may 
be  maintained.  In  any  such  action  such  district  court  or  judge 
thereof,  in  vacation,  shall  have  the  power,  if  in  his  opinion  the 
interest  of  the  policyholders  of  such  company  require  it,  to  enter 
an  order  providing  for  the  reinsurance  of  all  outstanding  risks  of 
such  company  in  some  other  life  insurance  company  authorized  to 
do  business  in  this  State  upon  such  terms  and  conditions  as  may 
be  approved  by  the  Commissioner  of  Insurance  and  Banking,  and 
by  such  court  or  the  judge  thereof,  in  vacation,  and  such  court 
or  judge  may  for  that  purpose  direct  the  conveyance  of  the  entire 
assets  of  any  such  company  or  of  any  portion  thereof  to  such  re- 
insuring company  in  consideration  of  such  reinsurance.  (R.  S., 
Art.  4824.) 

Taxes — How  Calculated. 

98.  For  the  purpose  of  State,  county  and  city  taxation  the 
amount  of  the  reserve  and  contingency  reserve  of  all  co-operative 
life  insurance  companies  shall  be  treated  as  debts  due  by  them  to 
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their  policyholders,  and  the  total  value  of  their  property  for  such 
purposes  shall  be  ascertained  by  deducting  from  the  total  amount 
of  their  gross  assets  the  amount  of  such  reserves  and  contingency 
reserves.     (R.  S.,  Art.  4825.) 

CHAPTER  VI 

MUTUAL  ASSESSMENT  ACCIDENT  INSURANCE— HOME 
COMPANIES 


99.  Any  number  of  persons,  not  less  than  five,  may  organize  a 
corporation  for  the  purpose  of  transacting  business  of  accident  in- 
surance, upon  the  co-operation  or  mutual  assessment  plan,  with- 
out capital  stock,  by  complying  with  the  provisions  of  thk  chap- 
ter; provided,  that  all  such  persons  shall  be  bona  fide  citizens  and 
residents  of  the  State  of  Texas.     (R.  S.,  Art.  4794.) 

Note. — A  mutual  assessment  liability  accident  insurance  company  can- 
not be  lawfully  organised  in  Texas  under  the  provisions  of  the  law  au- 
thorizing the  organization  of  mutual  accident  Insurance  companies. 
(Opinion  of  Attorney  General,  April    27,   1915.) 

Charter,  Requirements  of, 

100.  Such  persons  must  sign  and  acknowledge  before  an  officer 
duly  authorized  to  take  acknowledgments  of  deeds  a  written  char- 
ter setting  forth 

(1)  The  name  of  such  corporation,  which  name  must  not  so  re- 
semble the  name  of  any  other  company  engaged  in  the  insurance 
business  in  this  State  as  to  cause  a  probability  of  confusion. 

(2)  The  number  of  its  directors  and  the  names  and  residence 
of  those  who  are  to  act  as  such  for  the  first  year. 

(3)  The  location  of  its  principal  office,  which  must  be  within 
the  State  of  Texas. 

(4)  It  shall  state  that  said  corporation  shall  have  no  capital 
stock,  and  shall  give  the  purpose  for  which  same  is  organized  and 
the  plan  upon  which  it  proposes  to  do  business  by  stating  that  its 
said  business  shall  be  conducted  upon  the  assessment  plan  without 
lodges. 

(5)  The  term  for  which  it  is  to  exist,  which  shall  not  be  for 
more  than  fifty  years.     (R.  S.,  Art.  4795.) 

Charter  and  Affidavits  Presented  to  Attorney  General — Two  Hundred 
Bona  Fide  Applicants  Representing  One  Hundred  Thousand  Dollars 
Insurance  Must  Sign  Application—Bank:  Certify  to  Deposit. 

101.  Said  charter  shall  be  presented  to  the  Attorney  General  of 
this  State,  accompanied  by  affidavits  of  all  said  incorporators,  show- 
ing that  they  are  bona  fide  citizens  of  this  State,  by  bona  fide  ap- 
plications for  insurance  in  said   company  for  not  less  than  two 
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hundred  applicants,  for  not  less  than  one  hundred  thousand  dol- 
lars insurance  by  an  affidavit  of  one  of  its  incorporators  showing 
that  each  of  said  applicants  has  deposited  with  affiant  at  least 
eighty  cents  on  each  thousand  dollars  insurance  so  applied  for  by 
him,  and  by  a  certificate  of  some  solvent  bank  showing  that  all 
such  advance  funds  are  deposited  therein,  to  be  turned  over  to  the 
treasurer  of  such  corporation  when  organized.  Said  Attorney  Gen- 
eral shall  carefully  examine  all  said  instruments  and  if  he  finds 
the  same  are  in  conformity  with  the  requirements  of  this  chapter, 
he  shall  give  his  approval,  and  file  the  same  with  the  Commissioner 
of  Insurance  and  Banking.     (R.  S.,  Art.  4796.) 

Charter  Filed  With  Commissioner  With  Approval  of  Attorney  General, 
Accompanied  by  a  Filing  Fee  of  «20 — Certified  Copy  of  Charter  Fee 

of  (1 — Association  of  Body  Corporate. 
102.  When  said  charter  has  been  filed  with  the  Commissioner, 
with  the  approval  of  the  Attorney  General,  accompanied  by  a  fil- 
ing fee  of  $20,  the  Commissioner  shall  record  the  said  charter  and 
certificate  of  the  Attorney  General  in  a  book  kept  for  that  pur- 
pose, and  shall,  upon  the  receipt  of  fee  for  certified  copy  of  char- 
ter, of  one  dollar,  furnish  a  certified  copy  of  such  charter  and  cer- 
tificate of  the  Attorney  General  to  the  corporators,  and  shall  return 
to  such  corporators  all  such  applications  for  membership,  also  a 
certificate  that  such  charter  has  been  filed  and  recorded  in  his 
office,  and  that  said  company  is  duly  incorporated  under  the  laws 
of  the  State  of  Texas  and  authorized  to  transact  the  business  set 
forth  in  its  charter,  stating  same;  upon  the  filing  and  recording  of 
which  charter  said  association  shall  become  a  body  politic  and  cor- 
porate, with  the  right  to  transact  its  said  business  in  this  State  and 
elsewhere,  according  to  the  provisions  of  this  charter,  to  hold  prop- 
erty and  alienate  same,  to  contract,  sue  and  be  sued  under  its  cor- 
porate name,  and  by  that  name  shall  have  succession,  and  may  by 
its  board  of  directors  make  by-laws  not  inconsistent  with  law  and 
shall  carry  on  its  business  subject  to  the  provisions  of  this  act. 
(R.  S.,  Art.  4797.) 

Shall  Be  Deemed  to  Be  Engaged  In  the  Business  of  Mutual  Assessment! 
Accident  Insurance  When — Subject  Only  to  the  Provisions  of  This 
Act. 

103.  Any  corporation  which  issues  any  certificate,  policy  or 
other  evidence  of  interest  to  its  members  whereby  upon  his  death 
or  total  disability  any  money  is  to  be  paid  by  such  corporation  to 
such  member  or  beneficiary  designated  by  him,  which  money  is  de- 
rived from  voluntary  contributions  or  from  admission  fees,  dues 
and  assessments  or  any  of  them  collected  or  to  be  collected  from 
the  members  thereof,  and  interest  and  accretions  upon,  and  wherein 
the  paying  of  such  money  iB  conditioned  upon  the  same  being  re- 
alized in  the  manner  aforesaid,  and  wherein  the  money  so  realized 
is  applied  to  the  uses  and  purposes  of  said  corporation  and  the 
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expense  of  the  management  and  prosecution  of  its  business,  and 
which  has  no  subordinate  lodges  or  similar  bodies,  shall  be  deemed 
to  he  engaged  in  the  business  of  mutual  assessment  accident  insur- 
ance as  contemplated  by  this  chapter,  and  shall  be  subject  only 
to  the  provisions  of  this  chapter.    (R.  S.,  Art.  4798.) 

Note. — A  mutual  assessment  accident  insurance  company  mar  provide 
In  Its  by-laws  that  the  money  from  which  Its  policy  obligations  are  to 
be  paid  shall  be  by  dues  paid  by  the  members  Instead  of  assessments, 
and  in  such  case,  the  by-laws  may  also  provide  that  no  extra  assessments 
shall  ever  be  levied  upon  those  members  who  Join  the  association  after 
the  passage  of  such  by-law.  (Opinion  of  Attorney  General,  April  11, 
1814.) 

No  Stock  Certificates — No  Dividends — Pay  No  Profits — Annual  Meetings. 

104.  Such  corporations  shall  issue  no  certificates  of  stock,  shall 
declare  no  dividends,  shall  pay  no  profits,  and  the  salaries  of  all 
officers  shall  be  designated  in  its  by-laws,  and  such  by-laws  shall 
provide  for  annual  members'  meetings  in  which  each  member  shall 
be  entitled  to  vote  only  in  person  to  the  amount  of  insurance  held 
by  him.    (R.  S.,  Art.  4790.) 

Members  and  Directors  to  Vote  on  Adoption  of  By-Laws  or  Amendments 
Thereto;  Provided. 

105.  Every  snch  corporation  must,  before  the  adoption  of  any 
by-law  or  amendment  thereto,  cause  the  same  to  be  mailed  to  all 
the  members  and  directors  of  such  association  together  with  the 
notice  of  the  time  and  place  when  the  same  shall  be  considered,  and 
same  shall  be  so  mailed  at  least  ten  days  before  the  time  for  such 
meeting ;  provided,  that  the  provisions  of  this  article  shall  not  ap- 
ply to  by-laws  adopted  within  sixty  days  after  the  incorporation  of 
such  company.     {R.  S„  Art.  4800.) 

Books  and  Papers  Subject  to  Examination. 

106.  All  books  and  papers  of  such  corporation  shall  at  all  rea- 
sonable times  be  open  for  examination  by  members  and  their  rep- 
resentatives.    (R.  S.,  Art.  4801.) 

Commissioner  to  Examine  Financial  Conditions  Annually. 

107.  The  Commissioner  of  Insurance  and  Banking  shall  an- 
nually, or  as  often  as  he  deems  necessary,  in  person,  or  by  one 
or  more  examiners,  commissioned  in  writing,  visit  each  and  every 
such  corporation  and  examine  its  financial  condition  and  its  abil- 
ity to  meet  its  liabilities.  He  shall  have  free  access  to  all  books 
and  papers  of  the  corporation  or  agents  thereof,  and  shall  have 
power  to  examine,  under  oath,  the  officers,  agents  and  employes  of 
such  corporation.  He  may  revoke  or  modify  any  certificate  of 
authority  issued  by  him,  when  any  conditions  prescribed  by  law 
for  granting  it  no  longer  exist.  The  expense  of  every  sueh  exam- 
ination shall  be  paid  by  the  corporation  so  examined.  (R.  S.,  Art. 
4802.) 

31-In*. 
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Statement  to  Be  Filed  with  the  Commissioner — What  It  Must  Show — 
Filing  Fees  #10 — Each  Certificate  or  Certified  Copy  Thereof  #1. 

108.  Every  such  corporation  shall,  on  the  first  day  of  January 
of  each  year,  or  within  sixty  days  thereafter,  make  and  file  with 
the  Commissioner  of  Insurance  and  Banking  of  this  State  a  report 
of  its  affairs  and  operations  during  the  year  ending  on  the  thirty- 
first  day  of  December  immediately  preceding.  Such  reports  shall 
be  upon  blank  forms,  to  be  provided  by  such  Commissioner,  and 
shall  be  verified  by  the  oath  iof  the  secretary  of  such  corporation 
and  shall  contain  answers  to  the  following  questions 

(1)  Number  of  certificates  or  policies  issued  or  members  ad- 
mitted during  the  year. 

(2)  Amount  of  indemnity  affected  thereby. 

(3)  Number  of  death  losses. 

(4)  Number  of  death  losses  paid. 

(5)  Number  of  other  losses. 

(6)  Number  of  other  losses  paid. 

(7)  The  amount  received  from  each  assessment  in  each  class. 

(8)  Total  amount  paid  for  loss. 

(9)  Number  of  death  claims  for  which  assessment  has  been 
made. 

(10)  Number  of  death  claims  compromised  or  resisted,  and 
brief  statements  of  reasons. 

(11)  Number  of  other  claims  for  which  assessment  has  been 
made. 

(12)  Number  of  other  claims  compromised  or  resisted,  and  brief 
statement  of  reasons. 

(13)  Does  company  charge  annual  dues,  and,  if  so,  how  much! 

(14)  Total  amount  received  and  the  disposition  thereof. 

(15)  Does  the  company  use  moneys  received  for  payment  of 
claims  to  pay  expenses  of  the  company  in  whole  or  in  part,  and, 
if  so,  state  the  amount  so  used? 

(16)  Give  total  amount  of  all  salaries  paid  officers  and  name 
of  each  salaried  officer  and  the  amount  paid  him. 

(17)  DoeB  the  company  guarantee  fixed  amount  to  be  paid  re- 
gardless of  amounts  realized  from  assessments,  dues,  admission  fees, 
etc.! 

(18)  If  so,  state  amount  guaranteed  and  the  security  therefor. 

(19)  Has  the  company  a  reserve  fund! 

(20)  If  so,  how  is  it  created  and  for  what  purpose ;  the  amount 
thereof,  and  in  what  form,  and  how  invested. 

(21)  Has  the  company  more  than  one  class  of  members? 

(22)  If  so,  how  many  and  what,  and  give  amount  of  indemnity 
in  each. 

(23)  Give  number  of  members  in  each  class. 

(24)  State  when  the  company  was  organized. 

(25)  Number  of  policies  or  membership  lapsed  during  the  year. 

CjOOC^  [c 
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(26)  Number  of  policies  of  each  class  at  beginning  and  at  end: 
of  year. 

(27)  All  assets  applicable  to  payment  of  insurance,  other  than 
reserve  fund,  and  how  invested. 

(28)  Amount  received  from  all  sources  for  payment  or  losses 
and  the  dispositions  thereof. 

And  in  case  such  corporation  fail  or  refuse  to  make  such  report 
in  full  within  said  time,  its  charter  and  franchise  shall  be  for- 
feited as  provided  in  Section  61  of  this  Digest.  The  following  fees 
shall  be  paid  annually  Filing  annual  statement,  $10;  certificate 
of  authority  to  corporation,  $1 ;  each  certified  copy  thereof,  $1.  (R. 
S.,  Art.  4803.) 

What  Each  Certificate  of  Membership  Host  Show— Company  May  Create 
a  Reserve  Fund,  May  Charge  a  Membership  Fee  Which  Hay  Be 
Used  for  Expenses— 60  Per  Cent  of  Amounts  Realized  from  All 
Sources  Must  Be  Used  In  Payment  of  Losses. 

109.  Each  certificate  of  membership,  policy  or  other  contract 
of  insurance  issued  by  such  eompauy  shall  bear  on  its  face  in  red 
letters  the  following  words  "The  payment  of  the  benefit  herein 
provided  for  is  conditioned  upon  its  being  collected  by  this  com- 
pany from  assessments  and  other  sources  as  provided  in  its  by- 
laws"; provided,  that  nothing  in  this  chapter  shall  he  construed 
to  prevent  the  creation  of  a  reserve  fund  by  any  such  organization, 
which  fund,  or  its  accretions,  or  both,  are  to  be  used  only  for  the 
payment  of  losses  or  benefits,  as  provided  in  the  by-laws  of  such 
corporation; -provided,  further,  that  such  corporation  may  charge 
a  membership  or  admission  fee  of  not  exceeding  three  dollars  upon 
each  policy  issued,  the  proceeds  of  which  may  be  placed  in  the 
expense  fund,  and  that  at  least  sixty  per  cent  of  all  amounts 
realized  from  any  other  sources  shall  be  used  only  for  the  pay- 
ment of  losses  or  benefits  as  they  occur,  or  the  balance  thereof  re- 
maining after  paying  such  losses  or  benefits  transferred  to  such 
reserve  fund;  provided,  further,  that  such  membership  fee  may 
also  apply  as  a  payment  or  credit  upon  the  initial  assessment  or 
premium,  if  the  by-laws  of  the  corporation  so  provide.  (R.  S.,  Art. 
4804  as  amended  by  Sec.  1,  Chap.  149,  Acts  34th  Leg.) 


110.  Any  corporation  now  existing  or  hereafter  organized  under 
the  provisions  of  this  chapter  for  the  purpose  of  transacting  the 
business  of  a  mutual  assessment  accident  insurance  company  shall 
have  and  is  hereby  vested  with  the  authority  under  its  corporate 
powers  to  engage  in  the  business,  on  the  assessment  plan,  as  de- 
fined in  this  chapter,  of  insuring  against  disability  resulting  from  ■ 
sickness  or  disease,  and  to  pay  to  the  beneficiaries  of  its  deceased 
members  a  funeral  benefit  which  shall  not  exceed  the  sum  of  one 
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hundred  ($100)  dollars  in  event  of  death  of  any  member  resulting 
from  sickness  or  disease.  Provided,  however,  that  in  enforcing  com- 
pliance with  the  requirements  of  Article  4796  (Section  357),  appli- 
cations for  insurance  against  disability  or  death  resulting  from 
sickness  or  disease  shall  not  be  taken  into  consideration.  (R.  S., 
Art.  4804a,  as  contained  in  Sec.  2,  Chap.  149,  Acts  34th  Leg.) 

Note. — All  voluntary  contributions,  admission  fees,  dues  and  assess- 
ments collected  from  a  policyholder  by  a  mutual  assessment  accident 
association  constitute  the  premium  or  assessment  In  consideration  of 
which  the  policy  1b  issued;  and  all  such  collections  must,  under  the  la™, 
be  dlvfded  and  used  In  the  proportion  of  60  per  cent  for  losses  and  not 
more  than  40  per  cent  for  expenses.  Such  an  association  which  collects 
a  specified  amount  under  the  name  of  "admission  fees"  must  divide  such 
admission  fee  In  the  same  proportion,  and  the  admission  fee  cannot  law- 
fully be  deducted  from  the  dues  or  assessments  and  used  for  expenses 
only,  but  must  be  divided  In  the  same  proportion  as  other  assessments. 
60  per  cent  to  be  used  for  paying  losses  and  only  40  per  cent  for  ex- 
penses.     (Opinion  of  Attorney  General,  September  13,  1913.) 

Notices  of  Assessment  Must  Show  What.    * 

111.  Each  notice  of  assessment  made  by  such  corporation  upon 
its  members  or  any  of  them  shall  truly  state  the  cause  and  pur- 
pose of  such  asessment,  amount  paid  on  the  last  claim  paid,  the 
cause  of  disability  or  death,  the  name  of  the  member  for  whose 
death  or  disability  such  payment  was  made,  the  maximum  face 
value  of  the  certificate  or  policy,  and  in  case  of  disability  the  maxi- 
mum amount  provided  for  in  such  policy  or  certificate  for  such 
disability,  and  if  not  paid  in  full  the  reason  therefor.  (R.  S.,  Art. 
4805.) 

The  Right,  With  Consent  of  Corporation,  to  Change  Name  of  Beneficiary 

112.  Any  member  of  such  corporation  shall  have  the  right  at 
any  time,  with  the  consent  of  snch  corporation,  to  change  the  bene- 
ficiary in  his  policy  or  certificate,  without  requiring  the  consent  of 
such  beneficiary,  and  such  corporation  shall  give  consent  under 
such  regulations  as  may  be  prescribed  by  its  by-laws.  (R.  S.,  Art. 
4806.) 

Amount  to  Be  Paid  on  Policy  Must  Be  Stipulated — Corporation  Host  Pay 
In  pall — Subject  to  Legal  Defenses;  Provided. 

113.  Every  policy  or  certificate  issued  by  any  such  corporation 
shall  specify  the  sum  of  money  which  it  promises  to  pay  upon  the 
contingency  insured  against,  and  the  number  of  days  after  the 
receipt  of  satisfactory  proof  of  the  happening  of  such  contingency 
at  which  such  payment  shall  be  made;  and  upon  the  happening  of 
such  contingency  such  corporation  shall  be  liable  for  the  payment 
of  such  amount  in  full  at  the  time  so  specified,  snbject  to  such 
legal  defenses  as  it  may  have  against  same ;  provided,  that  if  the 
sum  realized  by  it  from  assessments  made  in  accordance  with  its 
by-laws  to  meet  such  payments,  together  with  such  other  sums  as 
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its  by-laws  may  provide  shall  be  used  for  that  purpose,  shall  be 
insufficient  to  pay  such  Bum  in  full  for  which  it  is  so  liable,  then 
the  payment  of  the  full  amount  so  realized  shall  discharge  such 
corporation  from  all  liability  by  the  reason  of  the  happening  of 
such  contingency,  and  in  that  event  such  corporation  shall  be  liable 
for  the  amount  so  actually  realized.    (R.  S.,  Art.  4807.) 

Hoot  Comply  With  Requirements  of  This  Chapter  or  Forfeit  Charter. 

114.  If  any  corporation  not  incorporated  under  this  chapter  shall 
engage  in  any  branch  of  mutual  assessment  life  or  accident  insur- 
ance as  herein  defined,  or  if  any  corporation  organized  under  the 
provisions  of  this  chapter  shall  transact  business  in  any  manner 
except  as  herein  authorized,  such  corporation  shall  in  either  event 
be  subject  to  the  forfeiture  of  its  charter  and  franchise  and  the 
Attorney  General  of  this  State  shall  immediately  institute  suit  to 
forfeit  its  charter  and  dissolve  it.    (R.  S.,  Art.  4808.) 

Officers  and  Employees  Falling  to  Comply  with  tho  Provisions  of  TT^is 
Zaw  Subject  to  Imprisonment, 

115.  Any  officer  and  other  employe  of  a  mutual  insurance  com* 
pany  who  shall  use  or  appropriate,  or  knowingly  permit  to  be  used 
or  appropriated  by  another,  any  money  belonging  to  such  mutual 
insurance  company  in  any  manner  other  than  is  herein  provided, 
shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  shall  be 
punished  by  imprisonment  in  the  State  penitentiary  for  any  length 
of  time  not  less  than  two  nor  more  than  ten  years.  (R.  S.,  Art.  680 ; 
Penal  Code,  — .) 

CHAPTER  VII 

"WORKMEN'S  COMPENSATION  ACT* 
An  Act  to  amend  Chapter  179  of  the  General  Laws  of  the  State 
of  Texas  passed  at  the  regular  session  of  the  Thirty-third  Legisla- 
ture, entitled,  "An  act  relating  to  employers'  liability  and  provid- 
ing for  the  compensation  of  certain  employes,  and  their  representa- 
tives and  beneficiaries,  for  personal  injuries  sustained  in  the  course 
of  employment,  and  for  deaths  resulting  from  such  injuries,  and  to 
provide  and  determine  in  what  cases  compensation  shall  be  paid, 
and  to  make  the  payment  thereof  more  certain  and  prompt  by  the 
creation  of  an  insurance  association  to  insure  and  guarantee  such 
payments  and  of  an  industrial  accident  board  for  the  investigation 
of  claims  and  for  the  adjudication  thereof  for  consenting  parties, 
fixing  the  membership  and  powers  of  said  board  and  its  compensa- 
tion and  duties,  and  the  method  of  its  appointment,  and  the  term 
of  office  of  its  members  and  fixing  also  the  powers,  duties  and  lia- 
bilities of  said  insurance  association  and  the  extent  of  control  over 
same  to  be  exercised  by  the  Commissioner  of  Banking  and  Insur- 
■For  notes  on  Industrial,  Accident  and  Liability  Insurance,  see  page 
479. 
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ance,  and  providing  also  for  the  insurance  of  payments  of  compen- 
sation to  employes  by  certain  other  .insurance  companies  and  or- 
ganizations, and  declaring  an  emergency,"  and  declaring  an  emer- 
gency. 

Section  1.  That  Chapter  179,  entitled:  "An  act  relating  to  em- 
ployers' liability  and  providing  for  the  compensation  of  certain  em- 
ployee, and  their  representatives  and  beneficiaries  for  personal  in- 
juries sustained  in  the  course  of  employment,  and  for  deaths  re- 
sulting from  such  injuries,  and  to  provide  and  determine  in  what 
cases  compensation  shall  be  paid,  and  to  make  the  payment  thereof 
the  more  certain  and  prompt  by  the  creation  of  an  insurance  asso- 
ciation to  insure  and  guarantee  such  payments  and  of  an  industrial 
accident  board  for  the  investigation  of  claims  and  for  the  adjudica- 
tion thereof  for  consenting  parties,  fixing  the  membership  and  pow- 
ers of  Baid  board  and  its  compensation  and  duties,  and  the  method 
of  its  appointment,  and  the  term  of  office  of  its  members,  and  fix- 
ing also  the  powers,  duties  and  liabilities  of  said  insurance  associa- 
tion and  the  extent  of  control  over  the  same  to  be  exercised  by  the 
Commissioner  of  Banking  and  Insurance,  and  providing  also  for 
the  insurance  of  payments  of  compensation  to  employees  by  certain 
other  insurance  companies  and  organizations,  and  declaring  an 
emergency,"  be  and  the  same  is  hereby  amended  so  as  to  here- 
after read  as  follows:' 

Part  I 

Modification  of  Remedies  and  General  Provisions 

Section  1.    In  an  action  to  recover  damages  for  personal  injuries 

sustained  by  an  employee  in  the  course  of  his  employment,  or  for 

death  resulting  from  personal  injury  so  sustained,  it  shall  not  be 


1.  That  the  employe  was  guilty  of  contributory  negligence. 

2.  That  the  injury  was  caused  by  the  negligence  of  a  fellow 
employe. 

3.  That  the  employe  bad  assumed  the  risk  of  the  injury  incident 
to  his  employment;  but  such  employer  may  defend  in  such  action 
on  the  ground  that  the  injury  was  caused  by  the  willful  intention 
of  the  employe  to  bring  about  the  injury,  or  was  so  caused  while 
the  employe  was  in  a  state  of  intoxication. 

4.  Provided,  however,  that  in  all  such  actions  against  an  em- 
ployer who  is  not  a  subscriber,  as  defined  hereafter  in1  this  act,  it 
shall  be  necessary  to  a  recovery  for  the  plaintiff  to  prove  negligence 
of  such  employer  or  some  agent  or  servant  of  such  employer  acting 
within  the  general  scope  of  his  employment. 

Section  2.  The  provisions  of  this  act  shall  not  apply  to  actions 
to  recover  damages  for  the  personal  injuries  nor  for  death  resulting 
from  personal  injuries  sustained  by  domestic  servants,  farm  laborers, 
nor  to  employes  of  any  firm,  person  or  corporation  having  in  his  or 
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their  employ  less  than  three  (3)  employes,  nor  to  the  employes  of 
any  person,  firm  or  corporation  operating  any  steam,  electric,  street, 
or  interurbao  railway  as  a  common  carrier.  Provided,  that  any 
employer  of  three  or  more  employes  at  the  time  of  becoming  a  sub- 
scriber shall  remain  a  subscriber  subject  to  all  the  rights,  liabilities, 
duties  and  exemptions  of  such,  notwithstanding  after  having  become 
a  subscriber  the  number  of  employes  may  at  times  be  less  than 
three. 

Section  3.  The  employes  of  a  subscriber  shall  have  no  right  of 
action  against  their  employer  for  damages  for  personal  injuries,  and 
the  representatives  and  beneficiaries  of  deceased  employes  shall  have 
no  right  of  action  against  such  subscribing  employer  for  damages 
for  injuries  resulting  in  death,  but  such  employes  and  their  repre- 
sentatives, and  beneficiaries  shall  look  for  compensation  solely  to 
the  association,  as  the  same  is  hereinafter  provided  for;  provided 
that  all  compensation  allowed  under  the  succeeding  sections  herein 
shall  be  exempt  from  garnishment,  attachment,  judgment  and  all 
other  suits  or  claims,  and  no  such  right  of  action  and  no  such  com- 
pensation and  no  part  thereof  or  of  either  shall  be  assignable,  ex- 
cept as  otherwise  herein  provided,  and  any  attempt  to  assign  the 
same  shall  be  void. 

Section  3a.  An  employe  of  a  subscriber  shall  be  held  to  have 
waived  his  right  of  action  at  common  law  or  under  any  statute  of 
this  State  to  recover  damages  for  injuries  sustained  in  the  course  of 
his  employment  if  he  shall  not  have  given  his  employer,  at  the  time 
of  his  contract  of  hire,  notice  in  writing  that  he  claimed  said  right 
or  if  the  contract  of  hire  was  made  before  the  employer  became  a 
subscriber,  if  the  employe  shall  not  have  given  the  said  notice  within 
five  (5)  days  of  notice  of  such  subscription.  An  employe  who  has 
given  notice  to  his  employer  that  he  claimed  his  right  of  action  at 
common  law  or  under  any  statute  may  thereafter  waive  such  claim 
by  notice  in  writing,  which  shall  take  effect  five  (5)  days  after  its 
delivery  to  his  employer  or  his  agent;  provided  further,  that  any 
employe  of  a  subscriber  who  has  not  waived  his  right  of  action  at 
common  law  or  under  any  statute  to  recover  damages  for  injury 
sustained  in  the  course  of  his  employment,  as  above  provided  in 
this  section,  shall,  as  well  as  his  legal  beneficiaries  and  representa- 
tives have  his  or  their  cause  of  action  for  such  injuries  as  now  exist 
by  the  common  law  and  statutes  of  this  State,  which  action  shall  be 
subject  to  all  defenses  under  the  common,  law  and  statutes  of  this 
State. 

Section  3b.  If  an  employe  who  has  not  given  notice  of  his  claim 
of  common  law  or  statutory  rights  of  action,  as  provided  in  Section 
3a,  Part  I,  of  this  act,  or  who  has  given  such  notice  and  waived  the 
same,  sustains  an  injury  in  the  course  of  his  employment,  he  shall 
be  paid  compensation  by  the  association  as  hereinafter  provided,  if 
bis  employer  is  a  subscriber  at  the  time  of  the  injury. 
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Section  4.  Employes  whoBe  employers  are  not  at  the  time  of  the 
injury  subscribers  to  said  association,  and  the  representatives  and 
beneficiaries  of  deceased  employes  who  at  the  time  of  the  injury 
were  working  for  non  -subscribing  employers  can  not  participate  in 
the  benefits  of  said  insurance  association,  bat  they  shall  be  entitled 
to  bring  suit  and  may  recover  judgment  against  such  employers,  or 
any  of  them,  for  all  damages,  sustained  by  reason  of  any  personal 
injury  received  in  the  course  of  employment  or  by  reason  of  death 
resulting  from  such  injury,  and  the  provisions  of  Section'l  of  this 
act  shall  be  applied  in  all  such  actions. 

Section  5.  Nothing  in  this  act  shall  be  taken  or  held  to  prohibit 
the  recovery  of  exemplary  damages  by  the  surviving  husband,  wife, 
heirs  of  his  or  her  body,  or  such  of  them  as  there  may  be  of  any 
deceased  employe  whose  death  is  occasioned  by  homicide  from  the 
willful  act  or  omission  or  gross  negligence  of  any  person,  firm  or 
corporation  from  the  employer  of  such  employe  at  the  time  of  the 
injury  causing  the  death  of  the  latter.  Provided,  that  in  any  suit 
so  brought  for  exemplary  damages  the  trial  shall  be  de  novo,  and 
no  presumption  shall  exist  that  any  award,  ruling  or  finding  of  the 
Industrial  Accident  Board  was  correct;  and  in  such  suit  brought  by 
the  employe  or  his  legal  heirs  or  representatives  against  such  asso- 
ciation or  employer,  such  award,  ruling  or  finding  shall  neither  be 
pleaded  nor  introduced  in  evidence. 

Section  6.  No  compensation  shall  be  paid  under  this  act  for  an 
injury  which  does  not  incapacitate  the  employe  for  a  period  of  at 
least  one  week  from  earning  full  wages,  but  if  incapacity  extends 
beyond  one  week  compensation  shall  begin  to  accrue  on  the  eighth 
day  after  the  injury.  Provided,  however,  the  medical  aid,  hospital 
services,  and  medicines,  as  provided  for  in  Section  7  hereof,  shall 
be  supplied  as  and  when  needed  and  according  to  the  terms  and 
provisions  of  said  Section  7.  And  provided  further,  that  if  inca- 
pacity does  not  follow  at  once  after  the  infliction  of  the  injury  or 
within  eight  (8)  days  thereof  but  does  result  subsequently  that 
compensation  shall  begin  to  accrue  with  the  eighth  day  after  the 
date  incapacity  commenced.  In  any  event  the  employe  shall  be  en- 
titled to  the  medical  aid,  hospital  services  and  medicines  as  provided 
elsewhere  in  this  act. 

Section  7.  During  the  first  two  weeks  of  the  injury,  dating  from 
the  date  of  its  infliction,  the  association  shall  furnish  reasonable 
medical  aid,  hospital  services  and  medicines.  If  the  association  fails 
to  so  furnish  same  as  and  when  needed  during  the  time  specified, 
after  notice  of  the  injury  to  the  association  or  subscriber,  the  in- 
jured employe  may  provide  said  medical  aid,  hospital  services  and 
medicines  at  the  cost  and  expense  of  the  association.  The  employe 
shall  not  be  entitled  to  recover  any  amount  expended  or  incurred  by 
him  for  said  medical  aid,  hospital  services  or  medicines  nor  shall 
any  person  who  supplied  the  same  be  entitled  to  recover  of  the  asso- 
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ciation  therefor,  unless  the  association  or  subscriber  shall  have  had 
notice  of  the  injury  and  shall  have  refused,  failed  or  neglected  to 
furnish  it  or  them  within  a  reasonable  time.  Provided,  however, 
that  at  the  time  of  the  injury  or  immediately  thereafter,  if  necessary, 
the  employe  shall  have  the  right  to  call  in  any  available  physician 
or  surgeon  to  administer  first-aid  treatment  as  may  be  reasonably 
necessary  at  the  expense  of  the  association.  During  the  second  or 
any  subsequent  week  of  continuous  total  incapacity  requiring  the 
confinement  to  a  hospital,  the  association  shall,  upon  application  of 
the  attending  physician  or  surgeon  certifying  the  necessity  therefor 
to  the  Industrial  Accident  Board  and  to  the  association,  furnish  such 
additional  hospital  services  as  may  be  deemed  necessary,  not  to 
exceed  one  week,  unless  at  the  end  of  such  additional  week  the 
attending  physician  shall  certify  to  the  necessity  for  another  week 
of  hospital  services,  or  so  much  thereof,  as  may  be  needed ;  provided, 
however,  that  such  additional  hospital  services  as  are  provided  for 
in  this  paragraph  shall  not  be  held  to  include  any  obligation  on  the 
part  of  the  association  to  pay  for  medical  or  surgical  services  not 
ordinarily  provided  by  hospitals  as  a  part  of  their  services. 

Section  7a.  If  it  he  shown  that  the  association  is  furnishing  med- 
ical aid,  hospital  services  and  medicines  provided  for  by  Section  7 
hereof  in  such  manner  that  there  is  reasonable  ground  for  believ- 
ing that  the  life,  health  or  recovery  of  the  employe  is  being  en- 
dangered or  impaired  thereby,  the  board  may  order  a  change  in  the 
physician  or  other  requirements  of  said  section,  and  if  the  associa- 
tion fails  promptly  to  comply  with  such  order  after  receiving  it, 
the  board  may  permit  the  employe  or  some  one  for  him  to  provide 
the  same  at  the  expense  of  the  association  under  such  reasonable 
regulations  as  may  be  provided  by  said  board. 

Section  7b.  All  fees  and  charges  under  Sections  7  and  7a  hereof 
shall  be  fair  and  reasonable,  shall  be  subject  to  regulation  of  the 
board  and  shall  be  limited  to  such  charges  as  are  reasonable  for 
similar  treatment  of  injured  persons  of  a  like  standard  of  living 
where  such  treatment  is  paid  for  by  the  injured  person  himself  or 
some  one  acting  for  him.  In  determining  what  fees  are  reasonable, 
the  board  may  also  consider  the  increased  security  of  payment  af- 
forded by  this  act.  Where  such  medical  aid,  hospital  service  or 
medicines  are  furnished  by  a  public  hospital  or  other  institution, 
payment  thereof  shall  be  made  to  the  proper  authorities  conducting 
the  same,  and  the  amount  so  paid  shall  be  promptly  reported  to  the 
board. 

Section  7c.  All  fees  of  attorneys  for  representing  claimants  be- 
fore the  board  under  the  provisions  of  this  act  shall  be  subject  to 
the  approval  of  the  board.  No  attorney's  fees  for  representing  claim- 
ants before  the  board  shall  be  allowed  or  approved  against  any  party 
or  parties  not  represented  by  such  attorney,  nor  exceeding  an 
amount  equal  to  fifteen  per  cent  of  the  amount  of  the  first  .one 
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thousand  dollars  or  fraction  thereof  recovered,  nor  ten  per  cent 
of  the  excess  of  such  recovery,  if  any,  over  one  thousand  dollars. 
And  in  addition  to  the  reasonable  expenses  incurred  by  the  attor- 
ney in  the  preparation  and  presentation  of  the  said  claim  before 
the  Board,  such  expenses  to  be  allowed  by  the  Board;  further  pro- 
vided that  where  an  attorney  represents  only  a  part  of  those  in- 
terested in  the  allowance  of  a  claim  before  the  Board  and  his 
services  in  prosecuting  such  claim  and  obtaining  an  award  therein 
inures  to  the  benefit  of  others  jointly  interested  therein,  then  the 
Board  may  take  these  facts  into  consideration  and  allow  the  at- 
torney a  reasonable  charge,  to  be  assessed  against  the  interest  of 
those  receiving  benefits  of  the  service  of  such  attorney.  The  at- 
torney's fees  herein  provided  for  may  be  redeemed  by  the  asso- 
ciation by  the  payment  of  a  lump  sum  or  may  be  commuted  by 
agreement  of  the  parties  subject  to  the  approval  of  the  board, 
but  not  until  the  claim  represented  by  said  attorney  has  been 
finally  determined  by  the  board  and  recognized  and  accepted  by 
the  association.  After  the  approval,  as  first  above  provided  for, 
if  the  association  be  notified  in  writing  of  such  claim  or  agree- 
ment for  legal  services,  the  same  shall  be  a  lien  against  any  amount 
thereafter  to  be  paid  as  compensation;  provided,  however,  that 
where  the  employe's  compensation  is  payable  by  the  association 
in  periodical  .installments  the  board  shall  fix  at  the  time  of  ap- 
proval the  proportion  of  each  installment  to  be  paid  on  account  of 
said  legal  services. 

Section  7d.  For  representing  the  interest  of  any  Claimant  in  any 
manner  carried  from  the  Board  into  the  Courts,  it  shall  be  lawful 
for  the  attorneys  representing  such  interest  to  contract  with  any 
of  the  beneficiaries  under  this  act  for  an  attorney's  fee  for  such 
representation,  not  to  exceed  one-third  (i)  of  the  amount  recov- 
ered, such  fee  for  services  so  rendered  to  be  fixed  and  allowed  by 
the  trial  court  in  which  such  matter  may  be  heard  and  determined. 
Section  8.  If  death  should  result  from  the  injury,  the  associa- 
tion hereinafter  created  shall  pay  the  legal  beneficiaries  of  the 
deceased  employe  a  weekly  payment  equal  to  sixty  per  cent  of  his 
average  weekly  wages,  but  not  more  than  $15.00  nor  less  than 
^$5.00  a  week,  for  a  period  of  three  hundred  and  sixty  weeks  from 
.the  date  of  the  injury. 

Section  8a.  The  compensation  provided  for  in  the  foregoing  sec- 
tion of  this  act  shall  be  for  the  sole  and  exclusive  benefit  of  the 
surviving  husband  who  has  not  for  good  cause  and  for  a  period  of 
three  years  prior  thereto  abandoned  his  wife  at  the  time  of  the  in- 
jury, the  wife  who  has  not  at  the  time  of  the  injury  without  good 
cause  and  for  a  period  of  three  years  prior  thereto  abandoned  her 
husband  and  the  minor  children,  without  regard  to  the  question  of 
dependency,  dependent  parents  and  dependent  grandparents  and 
dependent  step-mothers  and  dependent  children  or  dependent  broth- 
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ere  and  sisters  of  the  deceased  employe,  and  the  amount  recovered 
thereunder  shall  not  be  liable  for  the  debts  of  the  deceased  nor  the 
debts  of  the  beneficiary  or  beneficiaries,  and  shall  be  distributed 
among  such  beneficiaries  as  may  be  entitled  to  same  as  hereinbefore 
provided  according  to  the  laws  of  descent  and  distribution  of  this 
State ;  and  provided  such  compensation  shall  not  pass  to  the  estate 
of  the  deceased  to  be  administered  upon,  but  shall  be  paid  directly 
to  said  beneficiaries  when  the  same  are  capable  of  taking,  under 
the  laws  of  the  State,  or  to  their  guardian  or  next  friend,  in  case 
of  lunacy,  infancy  or  other  disqualifying  cause  of  any  beneficiary. 
And  the  compensation  provided  for  in  this  act  shall  be  paid  weekly 
to  the  beneficiaries  herein  named  and  specified,  subject  to  the 
other  provisions  of  this  act. 

Section  8b.  In  case  death  occurs  as  a  result  of  the  injury  after 
a  period  of  total  or  partial  incapacity,  for  which  compensation  has 
been  paid,  the  period  of  incapacity  shall  be  deducted  from  the 
total  period  of  compensation  and  the  benefits  paid  thereunder  from 
the  maximum  allowed  for  the  death,  respectively  stated  in  this  act. 

Section  9.  If  the  deceased  employe  leaves  no  legal  beneficiaries, 
the  association  shall  pay  all  expenses  incident  to  his  last  sickness 
"  as  a  result  of  the  injury  and  in  addition  a  funeral  benefit  not  to 
exceed  $100.00;  provided,  however,  that  where  any  deceased  em- 
ploye leaves  legal  beneficiaries,  but  who  is  buried  at  the  expense 
of  his  employer  or  any  other  person,  the  expense  of  such  burial, 
not  to  exceed  $100.00,  shall  be  payable  out  of  the  compensation 
due  the  beneficiary  or  beneficiaries  of  such  deceased  employe,  sub- 
ject to  the  approval  of  the  Board. 

Section  10.  While  the  incapacity  for  work  resulting  from  in- 
jury is  total,  the  association  shall  pay  the  injured  employe  a  weekly 
compensation  equal  to  sixty  per  cent  of  his  average  weekly  wages, 
but  not  more  than  $15.00  nor  less  than  $5.00,  and  in  no  case  shall 
the  period  covered  by  such  compensation  be  greater  than  four  hun- 
dred and  one  (401)  weeks  from  the  date  of  the  injury. 

Section  11.  While  the  incapacity  ■  for  work  resulting  from  the 
injury  is  partial,  the  association  shall  pay  the  injured  employe  a 
weekly  compensation  equal  to  sixty  per  cent  of  the  difference  be- 
tween his  average  weekly  wages  before  the  injury  and  his  average 
weekly  wage  earning  capacity  during  the  existence  of  such  partial 
incapacity,  hut  in  no  case  more  than  $15.00  per  week;  and  the 
period  covered  by  such  compensation  to  be  in  no  case  greater 
than  three  hundred  weeks;  provided  that  in  no  case  shall  the  period 
of  compensation  for  total  and  partial  incapacity  exceed  four  hun- 
dred and  one  (401)  weeks  from  the  date  of  the  injury. 

Section  11a.  In  cases  of  the  following  injuries,  the  incapacity 
Bhall  conclusively  be  held  to  be  total  and  permanent,  to-wit: 

(1)  The  total  aod  permanent  loss  of  the  sight  in  both  eyes. 

(2)  The  loss  of  both  feet  at  or  above  the  ankle. 
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(3)  The  loss  of  both  bands  at  or  above  the  wrist. 

(4)  A  similar  loss  of  one  hand  and  one  foot. 

(5)  An  injury  to  the  spine  resulting  in  permanent  and  complete 
paralysis  of  both  arms  or  both  legs  or  of  one  arm  and  one  leg. 

(6)  An  injury  to  the  skull  resulting  in  incurable  insanity  or 
imbecility. 

In  any  of  the  above  enumerated  cases  it  shall  be  considered  that 
the  total  loss*  of  the  use  of  a  member  shall  be  equivalent  to  and 
draw  the  same  compensation  during  the  time  of  snch  total  loss  of 
the  use  thereof  as  for  the  total  and  permanent  loss  of  such  member. 
»  The  above  enumeration  is  not  to  be  taken  as  exclusive,  but  in 
all  other  cases  the  burden  of  proof  shall  be  on  the  claimant  to  prove 
that  his  injuries  have  resulted  in  permanent,  total  incapacity. 

Section  12.  For  the  injuries  enumerated  in  the  following  sched- 
ule the  employe  shall  receive  in  lieu  of  all  other  compensation  ex- 
cept medical  aid,  hospital  services  and  medicines  as  elsewhere 
herein  provided,  a  weekly  compensation  equal  to  sixty  per  cent 
of  the  average  weekly  wages  of  such  employe,  but  not  less  than 
$5.00  per  week  nor  exceeding  $15.00  per  week,  for  the  respective 
periodB  stated  herein,  to-wit: 

For  the  loss  of  a  thumb  sixty  per  cent  of  the  average  weekly 
wages  during  sixty  weeks. 

For  the  loss  of  a  first  finger,  commonly  called  the  index  finger, 
sixty  per  cent  of  the  average  weekly  wages  during  forty-fiye  weeks. 

For  the  loss  of  a  second  finger  60  per  cent  of  the  average  weekly 
wages  during  30  weeks. 

For  the  loss  of  a  third  finger  60  per  cent  of  the  average  weekly 
wages  during  21  weeks. 

For  the  loss  of  a  fourth  finger,  commonly  known  as  the  little 
finger,  60  per  cent  of  the  average  weekly  wages  during  15  weeks. 

The  loss  of  the  second  or  distal  phalange  of  the  thumb  shall  be 
considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb;  the 
loss  of  more  than  one-half  of  such  thumb  shall  be  considered  to 
be  equal  to  the  loss  of  the  whole  thumb. 

The  loss  of  the  third  or  distal  phalange  of  any  finger  shall  be 
considered  to  he  equal  to  the  loss  of  one-third  of  such  finger. 

The  loss  of  the  middle  or  second  phalange  or  any  finger  shall  be 
considered  to  be  equal  to  the  loss  of  two-thirds  of  such  finger. 

The  loss  of  more  than  the  middle  or  distal  phalange  of  any 
finger  shall  be  considered  to  be  equal  to  the  loss  of  the  whole 
finger;  provided,  however,  that  in  no  case  shall  the  amount  re- 
ceived for  the  loss  of  a  thumb  and  more  than  one  finger  on  the 
same  hand  exceed  the  amount  provided  in  this  schedule  for  the 
loss  of  a  hand. 

For  the  loss  of  the  metacarpal  bone  (bone  of  palm)  for  the  cor- 
responding thumb,  finger,  or  fingers  above,  add  ten  weeks  to  the 
number  of  weeks  as  above,  subject  to  the  limitation  that  in  no 

Google 


LIFE   INSURANCE  459 

ease  shall  the  amount  received  for  the  loss  or  injury  to  any  one 
hand  be  more  than  for  the  loss  of  the  hand. 

For  ankylosis  (total  stiffness  of)  or  contracture  (due  to  sears  or 
injuries)  which  make  the  fingers  useless,  the  same  number  of  weeks 
shall  apply  to  snch  finger  or  fingers  or  parts  of  fingers  (not  thumb) 
as  given  above.    - 

For  the  loss  of  a  hand  60  per  cent  of  the  average  weekly  wages 
during  150  weeks. 

For  the  loss  of  an  arm  at  or  above  the  elbow  60  per  cent  of  the 
average  weekly  wages  during  200  weeks. 

For  the  loss  of  one  of  the  toes,  other  than  the  great  toe,  60  per 
cent  of  the  average  weekly  wages  during  10  weeks. 

For  the  loss  of  the  great  toe  60  per  cent  of  the  average  weekly 
wages  during  30  weeks. 

The  loss  of  more  than  two-thirds  of  any  toe  shall  be  considered  to 
be  equal  to  the  loss  of  the  whole  toe. 

The  loss  of  less  than  two-thirds  of  any  toe  shall  be  considered  to 
be  equal  to  the  loss  of  one-half  of  the  toe. 

For  the  loss  of  a  foot  60  per  cent  of  the  average  weekly  wages 
during  125  weeks. 

For  the  loss  of  a  leg  at  or  above  the  knee  60  per  cent  of  the 
average  weekly  wages  during  200  weeks. 

For  the  total  and  permanent  loss  of  the  sight  of  one  eye  60  per 
cent  of  the  average  weekly  wages  daring  100  weeks. 

In  the  foregoing  enumerated  cases  of  permanent,  partial  in- 
capacity, it  shall  be  considered  that  the  permanent  loss  of  the  use 
of  a  member  shall  be  equivalent  to  and  draw  the  same  compensa- 
tion as  the  loss  of  that  member. 

For  the  complete  and  permanent  loss  of  the  hearing  in  both  ears 
60  per  cent  of  the  weekly  wages  during  150  weeks. 

For  the  loss  of  an  eye,  and  leg  above  the  knee  60  per  cent  of  the 
average  weekly  wages  during  a  period  of  350  weekB. 

For  the  loss  of  an  eye,  and  an  arm  above  the  elbow  60  per  cent 
of  the  average  weekly  wages  during  a  period  of  350  weeks. 

For  the  loss  of  an  eye  and  a  hand  60  per  cent  of  the  average 
weekly  wages  during  a  period  of  325  weeks. 

For  the  loss  of  an  eye  and  a  foot  60  per  cent  of  the  average 
weekly  wages  during  a  period  of  300  weeks. 

Where  the  employe  sustains  concurrent  injuries  resulting  in  con- 
current incapacities,  he  shall  receive  compensation  only  for  the 
injury  which  produces  the  longest  period  of  incapacity;  but  this 
section  shall  not  affect  liability  for  the  concurrent  loss  or  the  loss 
of  the  use  thereof  of  more  than  one  member,  for  which  member's 
compensation  is  provided  in  this  schedule;  compensation  for  spe- 
cific injuries  under  this  act  shall  be  cumulative  as  to  time  and  not 
concurrent. 
'  In  all  cases  of  permanent,  or  partial,  incapacity  it  shall  be  consid- 
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ered  that  the  permanent  loss  of  the  use  of  the  member  be  equiva- 
lent to  and  draw  the  same  compensation  as  the  loss  of  that  mem- 
ber; but  the  compensation  in  and  by  said  schedule  provided  shall 
be  in  lieu  of  all  other  compensation  in  such  cases. 

In  all  other  cases,  partial  incapacity,  including  any  disfigurement 
which  will  impair  the  future  usefulness  or  occupational  oppor- 
tunities of  the  injured  employe,  compensation  shall  be  determined 
according  to  the  percentage  of  incapacity,  taking  into  account, 
among  other  things,  any  previous  incapacity,  the  nature  of  the 
physical  injury  or  disfigurement,  the  occupation  of  the  injured  em- 
ploye and  the  age  at  the  time  of  the  injury ;  the  compensation  paid 
therefor  shall  be  60  per  cent  of  the  average  weekly  wages  of  the 
employe,  but  not  to  exceed  $15.00  per  week,  multiplied  by  the  per- 
centage of  incapacity  caused  by  the  injury  for  such  period  as  the 
board  may  determine,  not  exceeding  300  weeks.  Whenever  the 
weekly  payments  under  this  paragraph  would  be  less  than  $3.00 
per  week,  the  period  may  be  shortened,  and  the  payments  corre- 
spondingly increased  by  the  board. 

Section  12a.  If  the  injured  employe  refuses  employment  reason- 
ably suited  to  his  incapacity  and  physical  condition,  procured  for 
him  in  the  locality  where  injured  or  at  a  place  agreeable  to  him, 
he  shall  not  be  entitled  to  compensation  during  the  period  of  such 
refusal,  unless  in  the  opinion  of  the  board  such  refusal  is  justifi- 
able. This  section  shall  not  apply  in  cases  of  specific  injuries  for 
which  a  schedule  is  .fixed  by  this  act. 

Section  12b.  In  all  claims  for  hernia  resulting  from  injury  sus- 
tained in  the  course  of  employment,  it  must  be  definitely  proven 
to  the  satisfaction  of  the  board. 

First.     That  there  was  an  injury  resulting  in  hernia. 

Second.  That  the  hernia  appeared  suddenly  and  immediately 
following  the  injury. 

Third.  That  the  hernia  did  not  exist  in  any  degree  prior  to  the 
injury  for  which  compensation  is  claimed. 

Fourth.     That  the  injury  was  accompanied  by  pain. 

In  all  such  cases  where  liability  for  compensation  exists,  the  as- 
sociation shall  provide  competent  surgical  treatment  by  radical 
operation.  In  case  the  injured  employe  refuses  to  submit  to  the 
operation,  the  board  shall  immediately  order  a  medical  examina- 
tion of  Buch  employe  by  a  physician  or  physicians  of  its  own  selec- 
tion at  a  time  and  place  to  be  by  them  named,  at  which  examina- 
tion the  employe  and  the  association,  or  either  of  them,  shall  have 
the  right  to  have  his  or  their  physician  present.  The  physician  or 
physicians  so  selected  shall  make  to  the  board  a  report  in  writing, 
signed  and  sworn  to,  setting  forth  the  facts  developed  at  such  ex- 
amination and  giving  his  or  their  opinion  as  to  the  advisability  or 
non-advieability  of  an  operation.  If  it  be  shown  to  the  board  by 
such  examination  and  the  written  report  thereof  and  the  expert 
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opinions  thereon  that  the  employe  has  any  chronic  disease  or  is 
otherwise  in  such  physical  condition  as  to  render  it  more  than 
ordinarily  unsafe  to  submit  to  such  operation  he  shall,  if  unwilling 
to  submit  to  the  operation,  be  entitled  to  compensation  for  incapac- 
ity under  the  general  provisions  of  this  act.  If  the  examination  and 
the  written  report  thereof  and  the  expert  opinions  thereon  then 
on  file  before  the  board  do  not  show  to  the  board  the  existence  of 
disease  or  other  physical  condition  rendering  the  operation  more 
than  ordinarily  unsafe  and  the  board  shall  unanimously  so  find  and 
so  reduce  its  findings  to  writing  and  file  the  same  in  the  case  and 
furnish  the  employe  and  the  association  with  a  copy  of  its  find- 
ings, then  if  the  employe  with  the  knowledge  of  the  result  of  such 
examination,  such  report,  such  opinions  and  such  findings,  there- 
after refuses  to  submit  within  a  reasonable  time,  which  time  shall 
be  fixed  in  the  findings  of  the  board,  to  such  operation,  he  shall 
be  entitled  to  compensation  for  incapacity  under  the  general  pro- 
visions of  this  act,  for  a  period  not  exceeding  one  year. 

If  the  employe  submits  to  the  operation  and  the  same  is  suc- 
cessful, which  shall  be  determined  by  the  board,  he  shall  in  addi- 
tion to  the  surgical  benefits  herein  provided  for  be  entitled  to 
compensation  for  26  weeks  from  the  date  of  the  operation.  If  sueh 
operation  is  not  successful  and  does  not  result  in  death,  he  shall  be 
paid  compensation  under  the  general  provisions  of  this  act  the  same 
as  if  sueh  operation  had  not  been  had ;  other  than  in  determining 
the  quantum  of  compensation  to  be  paid  to  the  employe,  the  board 
may  take  into  consideration  any  minor  benefits  that  accrued  to  the 
employe  by  reason  thereof  or  any  aggravation  or  increased  injury 
which  accrued  to  him  by  reason  thereof. 

If  the  hernia  results  in  death  within  one  year  after  it  is  sus- 
tained, or  the  operation  results  in  death,  sueh  death  shall  be  held 
a  result  of  the  injury  causing  such  hernia  and  compensated  ac- 
cordingly under  the  provisions  of  this  act.  This  paragraph  shall 
not  apply  where  the  employe  has  willfully  refused  to  submit  to 
an  operation  which  has  been  found  by  the  examination  herein  pro- 
vided for  not  to  be  more  than  ordinarily  unsafe. 

Section  12c.  If  an  employe  who  has  suffered  a  previous  injury 
shall  Buffer  a  subsequent  injury  which  results  in  a  condition  of  in- 
capacity to  which  both  injuries  or  their  effects  have  contributed, 
the  association  shall  be  liable  because  of  such  injury  only  for  the 
compensation  to  which  the  subsequent  injury  would  have  entitled 
the  injured  employe  had  there  been  no  previous  injury. 

Section  12d.  Upon  its  own  motion  or  upon  the.  application  of 
any  person  interested  showing  a  change  of  conditions,  mistake,  or 
fraud,  the  board  at  any  time  within  the  compensation  period  may 
review  any  award  or  order,  ending,  diminishing  or  increasing  com- 
pensation previously  awarded  within  the  maximum  and  minimum 
provided  in  this  act,  or  change  or  revoke  its  previous  order  sending 
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immediately  to  the  partieB  a  copy  of  its  subsequent  order  or  award- 
Review  under  this  section  shall  be  only  upon  notice  to  the  parties 
interested. 

Section  12e.  In  all  cases  where  liability  for  compensation  exists 
for  an  injury  sustained  by  an  employe  in  the  course  of  his  employ- 
ment and  a  surgieal  operation  for  such  injury  will  effect  a  cure  of 
the  employe  or  will  materially  and  beneficially  improve  his  condi- 
tion the  association  or  the  employe  may  demand  that  a  surgical 
operation  be>  had  upon  the  employe  as  herein  provided,  and  the 
association  shall  provide  and  pay  for  all  necessary  surgical  treat- 
ment, medicines  and  hospital  services  incident  to  the  performance 
of  said  operation,  provided  the  same  is  had.  In  case  either  of  said 
parties  demands  in  writing  to  the  board  such  operation  the  board 
shall  immediately  order  a  medical  examination  of  the  employe  in 
the  same  manner  as  is  provided  for  in  the  section  of  this  act  relating 
to  hernia.  If  it  be  shown  by  the  examination,  report  of  facts  and 
opinions  of  experts,  all  reduced  to  writing  and  filed  with  the  board, 
that  such  operation  is  advisable  and  will  relieve  the  condition  of  the 
injured  employe  or  will  materially  benefit  him,  the  board  shall  so 
state  in  writing  and  upon  unanimous  order  of  said  board  in  writing, 
a  copy  of  which  shall  be  delivered  to  the  employe  and  the  associa- 
tion, shall  direct  the  employe  at  a  time  and  place  therein  stated  to 
submit  himself  to  an  operation  for  said  injury.  If  the  board  should 
find  that  said  operation  is  not  advisable,  then  the  employe  shall 
continue  to  be  compensated  for  his  incapacity  under  the  general 
provisions  of  this  act.  If  the  board  shall  unanimously  find  and  so 
state  in  writing  that  said  operation  is  advisable,  it  shall  make  its 
order  to  that  effect,  stating  the  time  and  place  when  and  where 
such  operation  is  to  be  performed,  naming  the  physicians  therein 
who  shall  perform  said  operation,  and  if  the  employe  refuses  to 
submit  to  such  operation,  the  board  may  order  or  direct  the  asso- 
ciation to  suspend  the  whole  or  any  part  of  his  compensation  dur- 
ing the  time  of  said  period  of  refusal.  The  results  of  such  opera- 
tion, the  question  as  to  whether  the  injured  employe  shall  be  re- 
quired to  submit  thereto  and  the  benefits  and  liabilities  arising 
therefrom  shall  attach,  be  treated,  handled  and  determined  by  the 
board  in  the  same  way  as  is  provided  in  the  case  of  hernia  in  this 
act. 

Section  12f.  In  all  cases  where  a  subscriber  or  the  association  has 
in  his  or  its  employ  a  physician  or  physicians  regularly  paid  in  any 
manner  whatsoever  by  such  subscriber  or  association  to  administer 
to  or  treat  injured  employes,  the  name  or  names  of  such  physicians 
at  the  date  of  employment  of  the  same  shall  be  filed  with  the  board 
together  with  a  copy  of  the  contract  of  such  employment.  If  the 
contract  of  such  physician  or  physicians  is  not  in  writing,  then  the 
same  shall  be  reduced  to  writing  and  a  copy  thereof  filed  with  the 
board.    Such  contract  shall  state  fullv  the  extent  and  scope  of  the 
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employment  and  the  compensation  to  be  paid  such  physician  or  phy- 
sicians. If  the  association  or  subscriber  willfully  fails  or  refuses  to 
comply  with  this  provision  of  this  act,  then  an  injured  employe  or 
any  person  acting  for  him  shall  have  the  right  to  provide  hospital 
services,  medical  aid  and  medicine  for  said  injured  employe,  at  the 
expense  of  and  the  same  shall  be  charged  to  the  association,  and  the 
subscriber  or  association  shall  notify  the  employe  at  or  before  the 
time  of  injury  what  physician  or  physicians  are  contracted  with 
to  treat  his  or  its  employes. 

Section  12g.  It  shall  be  unlawful  for  any  subscriber  or  any  em- 
ployer who  seeks  to  comply  with  the  provisions  of  this  act  to  either 
directly  or  indirectly  collect  of  or  from  his  employes  by  any  means 
or  pretense  whatever  any  premium  under  this  act  or  part  thereof 
paid  or  to  be  paid  upon  any  policy  of  such  insurance  under  this  act 
which  covers  such  employes,  or  any  intended  policy  of  such  insur- 
ance designed  to  cover  such  employes,  and,  if  any  such  subscriber 
or  any  employer  of  labor  in  this  State  violates  this  provision  of  this 
act,  then  any  employe  or  the  legal  beneficiary  of  any  employe  of 
such  employer  or  subscriber  shall  be  entitled  to  all  the  benefits  of 
this  act  and  in  addition  thereto  shall  have  a  separate  right  of  ac- 
tion to  recover  damages  against  such  employer  without  regard  to 
the  compensation  paid  or  to  be  paid  to  such  employe  or  beneficiary 
under  this  act,  and  the  association  shall  in  nowise  be  responsible 
because  of  such  separate  action  by  such  employe  or  beneficiary 
against  such  employer  on  such  separate  cause  of  action. 

Section  12h.  Every  contract  or  agreement  of  an  employer,  the 
purpose  of  which  is  to  indemnify  him  from  loss  or  damage  on  ac- 
count of  the  injury  of  an  employe  by  accidental  means  or  on  account 
of  the  negligence  of  such  employer  or  his  officer,  agent  or  servant, 
shall  be  absolutely  void  unless  it  also  covers  liability  for  the  pay- 
ment of  the  compensation  provided  for  by  this  act.  Provided,  that 
this  Bection  of  this  act  shall  not  apply  to  employers  of  labor  who 
are  not  eligible  under  the  terms  of  this  act  to  become  subscribers 
thereto,  nor  to  employers  whose  employes  have  elected  to  reject  the 
provisions  of  this  act,  nor  to  employers  eligible  to  come  under  the 
terms  of  this  act  who  do  not  elect  to  do  so,  but  who  choose  to  carry 
insurance  upon  their  employes  independently  of  this  law  and  with- 
out attempting  in  such  insurance  to  provide  compensation  under 
the  terms  of  this  act ;  but  further  provided  that  any  evasion  of  this 
section  whereby  an  insurance  company  shall  undertake,  under  the 
guise  of  writing  insurance  against  the  risk  of  the  employers  who 
do  not  see  proper  to  come  under  this  act,  to  write  insurance  sub- 
stantially or  in  any  material  respect  similar  to  the  insurance  pro- 
vided for  by  this  aet,  that  such  insurance  shall  be  void  as  pro- 
vided for  by  the  foregoing  provisions  of  this  section. 

Section  12i.  If  it  be  established  that  the  injured  employe  was  a 
minor  when  injured  and  that  under  normal  conditions  his  wages 
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would  be  expected  to  increase,  the  fact  may  be  considered  in  ar- 
riving at  his  average  weekly  wages  and  compensation  may  be  fixed 
accordingly.  This  section  shall  not  be  considered  as  authorizing  the 
employment  of  a  minor  in  any  hazardous  employment  which  is  pro- 
hibited by  any  statute  of  thiB  State. 

Section  13.  If  any  injured  employe  is  mentally  incompetent  or  is 
a  minor  or  is  under  any  other  disqualifying  cause  at  the  time  when 
any  rights  or  privileges  accrue  to  him  or  exist  under  this  aet,  his 
guardian  or  next  friend  may  in  his  behalf  claim  and  exercise  such 
rights  and  privileges  except  as  otherwise  herein  provided. 

In  ease  of  partial  incapacity  or  temporary  total  incapacity  pay- 
ment of  compensation  may  be  made  direct  to  the  minor  and  his  re- 
ceipts taken  therefor,  if  the  authority  to  so  pay  and  receipt  for  said 
compensation  is  first  obtained  from  the  board. 

Section  14.  No  agreement  by  any  employe  to  waive  his  rights  to 
compensation  under  this  act  shall  be  valid. 

Section  15.  In  cases  where  death  or  total  permanent  incapacity 
results  from  an  injury,  the  liability  of  the  association  may  be  re- 
deemed by  payment  of  a  lump  sum  by  agreement  of  the  parties 
thereto,  subject  to  the  approval  of  the  Industrial  Accident  Board 
hereinafter  created.  This  section  shall  be  construed  as  excluding 
any  other  character  of  lump  sum  settlement  save  and  except  as 
herein  specified ;  provided,  however,  that  in  speeial  eases  where  in 
the  judgment  of  the  board  manifest  hardship  and  injustice  would 
otherwise  result,  the  board  may  compel  the  association  in  the  eases 
provided  for  in  this  section  to  redeem  their  liability  by  payment  of 
a  lump  sum  as  may  be  determined  by  the  board. 

Section  15a.  In  any  case  where  compensation  is  payable  weekly 
at  a  definite  sum  and  for  a  definite  period,  and  it  appears  to  the 
board  that  the  amount  of  compensation  being  paid  is  inadequate  to 
meet  the  necessities  of  the  beneficiary  the  board  shall  have  the  power 
to  increase  the  amount  of  compensation  by  correspondingly  decreas- 
ing the  number  of  weeks  for  which  the  same  is  to  be  paid  allowing 
such  discount  to  the  company  increasing  such  payments  as  is  appli- 
cable in  cases  of  lump  sum  settlement. 

Section  16.  In  all  eases  of  injury  resulting  in  death,  where  such 
injury  was  sustained  in  the  course  of  employment,  cause  of  action 
shall  survive. 

Section  17.  Non-resident,  alien  beneficiaries  and  resident  alien 
beneficiaries  shall  be  entitled  to  compensation  under  this  act.  Non- 
resident alien  beneficiaries  may  be  officially  represented  by  the  con- 
sular officers  of  the  nation  of  which  such  alien  or  aliens  may  be 
citizens  or  subjects,  and  in  such  eases  the  consular  officers  shall  have 
the  right  to  receive  for  distribution  for  such  non-resident,  alien 
beneficiaries  all  compensation  awarded  hereunder,  and  the  receipt 
of  such  consular  officers  shall  be  a  full  discharge  of  all  sums  paid 
to  and  received  by  them.    The  association  may  at  any  time,  subject 
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to  the  approval  of  the  board,  commute  all  future  installments  of 
compensation  payable  to  alien  beneficiaries,  not  residents  of  the 
United  States,  by  paying  to  such  alien  beneficiaries  the  sum  agreed 
upon  and  filing  receipts  therefor  with  the  board. 

Section  18.  It  is  the  purpose  of  this  act  that  the  compensation 
herein  provided  for  shall  be  paid  from  week  to  week  and  as  it 
accrues  and  directly  to  the  person  entitled  thereto,  unless  the  lia- 
bility is  redeemed  as  in  such  cases  provided  elsewhere  herein,  and, 
if  the  association  willfully  fails  or  refuses  to  pay  compensation  as 
and  when  the  same  matures  and  accrues,  the  board  shall  notify 
said  association  that  such  is  the  course  it  is  pursuing  and  if  after 
such  notice  the  association  continues  to  willfully  refuse  and  fail  to 
meet  these  payments  of  compensation  as  provided  for  in  this  act. 
the  board  shall  have  the  power  to  hold  that  such  association  is  not 
complying  with  the  provisions  of  this  act.  And  shall  certify  such 
fact  to  the  Commissioner  of  Insurance  and  Banking  and  said  cer- 
tificate shall  be  sufficient  cause  to  justify  said  Commissioner  of  In- 
surance and  Banking  to  revoke  or  forfeit  the  license  or  permit  of 
such  association  to  do  business  in  Texas;  provided,  said  power  of 
the  board  shall  not  be  held  to  deny  the  association  the  right  to  bring 
suit  or  suits  to  set  aside  any  ruling,  order  or  decision  of  the  board. 

Section  19.  If  an  employe  who  has  been  hired  in  this  State  sus- 
tained injury  in  the  course  of  his  employment  he  shall  be  entitled 
to  compensation  according  to  the  law  of  this  State,  even  though 
such  injury  was  received  outside  of  the  State. 

Part  II 
The  Industrial  Accident  Board 

Section  1.  There  shall  be  an  Industrial  Accident  Board  consisting 
of  three  members,  and  the  same  is  hereby  created  to  be  appointed 
by  the  Governor,  one  of  whom  shall  be  chairman,  and  Baid  board 
shall  have  the  powers,  duties  and  functions  hereinafter  conferred. 
Beginning  with  September  1,  1917,  one  member  thereof  shall  be 
appointed  for  a  term  of  two  years,  one  for  four  years  and  one  for 
six  years;  thereafter  the  term  of  office  for  members  of  the  board 
shall  be  six  years.  Appointments  to  fill  vacancies  on  the  board  shall 
be  for  the  unexpired  terms. 

Section  2.  One  member  of  the  Industrial  Accident  Board  shall 
be  at  the  time  of  his  appointment  an  employer  of  labor  in  some  in- 
dustry or  business  eovered  by  this  act ;  one  shall  be  at  the  time  of 
his  appointment  employed  in  some  business  industry  as  a  wage 
earner,  and  the  third  member  shall  be  at  the  time  of  his  appoint- 
ment a  practicing  attorney  of  recognized  ability,  said  member  to  act 
in  the  capacity  of  legal  adviser  to  the  board,  in  addition  to  his  other 
duties  as  a  member  thereof,  and  to  be  chairman  of  said  board. 

Section  3.  The  salaries,  and  expenses  of  the  Industrial  Accident 
Board  shall  be  paid  by  the  State.    The  salaries  of  the  said  members 
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of  the  board  shall  be  as  follows :  For  the  chairman  of  said  board 
$3000.00  per  year,  and  for  each  of  the  other  members  thereof 
$2500.00,  payable  in  equal  monthly  installments.  The  board  may 
appoint  a  secretary  at  a  salary  not  to  exceed  $2000.00  a  year.  And 
may  appoint  such  other  clerical  and  other  assistants  as  may  be 
necessary  to  properly  administer  this  act.  It  shall  also  be  allowed 
an  annual  sum,  the  amount  to  be  determined  by  the  Legislature,  for 
clerical  and  other  services,  office  equipment,  traveling  and  all  other 
necessary  expenses.  The  board  shall  be  provided  suitable  offices  in 
the  capitol  or  some  convenient  building  in  the  city  of  Austin  where 
its  records  shall  be  kept. 

The  members  of  said  board,  or  any  employe  thereof,  shall  have 
the  right  to  travel  upon  free  railroad  transportation  in  the  prosecu- 
tion of  the  duties  of  their  respective  offie'es  in  the  State  of  Texas 
without  violating  any  provision  of  the  anti-pass  laws  of  this  State, 
and  any  railroad  company  issuing  such  transportation  shall  not  be 
deemed  nor  held  to  have  violated  any  law  of  this  State  by  reason 
thereof. 

Section  4.  The  board  may  make  rules  not  inconsistent  with  this 
act  for  carrying  out  and  enforcing  its  provisions,  and  may  require 
any  employe  claiming  to  have  sustained  injury  to* submit  himself 
for  examination  before  such  board  or  some  one  acting  under  its  au- 
thority at  some  reasonable  time  and  place  within  the  State,  and  as 
often  as  may  be  reasonably  ordered  by  the  board  to  a  physician  or 
physicians  authorized  to  practice  under  the  laws  of  this  State.  If  the 
employe  or  the  association  requests,  he  or  it  shall  be  entitled  to  have 
a  physiciau  or  physicians  of  his  or  its  own  selection  present  to  par- 
ticipate in  such  examination.  Refusal  of  the  employe  to  submit  to 
such  examination  shall  deprive  him  of  his  right  to  compensation 
during  the  continuance  of  such  refusal.  When  a  right  to  compen- 
sation is  thus  suspended  no  compensation  shall  be  payable  in  re- 
spect to  the  period  of  suspension.  If  any  employe  shall  persist  in 
insanitary  or  injurious  practices  which  tend  to  either  imperil  or  re- 
tard his  recovery,  or  shall  refuse  to  submit  to  such  medical  or  surg- 
ical treatment  as  is  reasonably  essential  to  promote  his  recovery, 
the  board  may  in  its  discretion  order  or  direct  the  association  to 
reduce  or  suspend  the  compensation  of  any  such  injured  employe. 
No  compensation  shall  be  reduced  or  suspended  under  the  terms  of 
this  section  without  reasonable  notice  to  the  employe  and  an  oppor- 
tunity to  be  heard. 

The  association  shall  have  the  privilege  of  having  any  injured 
employe  examined  by  a  physician  or  physicians  of  its  own  selection, 
at  reasonable  times,  at  a  place  or  places  suitable  to  the  condition  of 
the  injured  employe  and  convenient,  and  accessible  to  him:  pro- 
vided, however,  that  the  association  shall  pay  for  such  examination 
and  the  reasonable  expense  incident  to  the  injured  employe  in  sub- 
mitting thereto;  and  provided,  further,  that  the  injured  employe 
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shall  have  the  privilege  to  have  a  physician  or  physicians  of  his  own 
selection,  at  the  expense  of  such  injured  employe,  present  to  par- 
ticipate in  such  examination. 

Process  and  procedure  shall  be  as  summary  as  may  be  nnderthis 
act.  The  board  or  any  member  thereof  shall  have  power  to  sub- 
poena witnesses,  administer  oaths,  inquire  into  matters  of  fact,  and 
to  examine  such  parts  of  the  books  and  records  of  the  parties  to  a 
proceeding  as  relate  to  questions  in  dispute.  All  rulings  and  de- 
cisions of  the  board  relating  to  disputed  claims  shall  be  upon  ques- 
tions of  fact  and  in  accord  with  the  provisions  of  this  act. 

Section  4a.  Unless  the  association  or  subscriber  have  notice  of 
the  injury,  no  proceeding  for  compensation  for  injury  tinder  this 
act  shall  be  maintained  unless  a  notice  of  the  injury  shall  have  been 
given  to  the  association  or  subscriber  within  thirty  (30)  days  after 
the  happening  thereof,  and  unless  a  claim  for  compensation  with  re- 
spect to  such  injury  shall  have  been  made  within  six  (6)  months 
after  the  occurrence  of  same ;  or,  in  ease  of  death  of  the  employe  or 
in  the  event  of  his  physical  or  mental  incapacity  within  six  (6) 
months  after  the  death  or  the  removal  of  such  physical  or  mental 
incapacity.  Provided  that  for  good  cause  the  board  may,  in  meri- 
torious cases,  waive  the  strict  compliance  with  the  foregoing  limi- 
tations as  to  notice,  and  the  filing  the  claim  before  the  board. 

Section  5.  All  questions  arising  under  this  act,  if  not  settled  by 
agreement  of  the  parties  interested  "therein  and  within  the  terms  and 
provisions  of  this  act,  shall,  except  as  otherwise  provided,  be  deter- 
mined by  the  board.  Any  interested  party  who  is  not  willing  and 
does,  not  consent  to  abide  by  the  final  ruling  and  decision  of  said 
board  shall  within  twenty  days  after  the  rendition  of  said  final 
ruling  and  decision  by  said  hoard  give  notice  to  the  adverse  party 
and  to  the  board  that  he  will  not  abide  by  said  final  ruling  and  de- 
,  cision.  And  he  shall  within  twenty  days  after  giving  such  notice 
bring  suit  in  some  court  of  competent  jurisdiction  in  the  county 
where  the  injury  occurred  to  set  aside  said  final  ruling  and  decision 
and  said  board  shall  proceed  no  further  toward  the  adjustment  of 
Bueh  claim,  other  than  as  hereinafter  provided;  provided,  however, 
that  whenever  such  suit  is  brought,  the  rights  and  liability  of  the 
parties  thereto  shall  be  determined  by  the  provisions  of  this  act, 
and  the  suit  of  the  injured  employe  or  person  suing  on  account  of 
the  death  of  such  employe  shall  be  against  the  association  if  the 
employer  of  such  injured  or  deceased  employe  at  the  time  of  such 
injury  or  death  was  a  subscriber  as  defined  in  this  act.  If  the  final 
order  of  the  board  is  against  the  association  then  the  association  and 
not  the  employer  shall  bring  suit  to  set  aside  said  final  ruling  and 
decision  of  the  board,  if  it  so  desires,  and  the  court  shall  in  either 
event  determine  the  issues  in  such  cause,  instead  of  the  board,  upon 
trial  denovo  and  the  burden  of  proof  shall  be  upon  the  party  claim- 
ing compensation.    In  case  of  recovery  the  same  shall  not  exceed  the 
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maximum  compensation  allowed  under  the  provisions  of  this  act.  If 
any  party  to  any  such  final  ruling  and  decision  of  the  board,  after 
having;  given  notice  as  above  provided,  fails  within  said  twenty  days 
to  institute  and  prosecute  a  suit  to  set  the  same  aside,  then  said  final 
ruling  and  decision  shall  be  binding  upon  all  parties  thereto,  and, 
if  the  same  is  against  the  association,  it  shall  at  once  comply  with 
such  final  ruling  and  decision,  and  failing  to  do  so  the  board  shall 
certify  that  fact  to  the  Commissioner  of  Insurance  and  Banking, 
and  such  certificate  shall  be  sufficient  cause  to  justify  said  Commis- 
sioner of  Insurance  and  Banking  to  revoke  or  forfeit  the  license  or 
permit  of  such  association  to  do  business  in  Texas. 

Section  5a.  In  all  cases  where  the  board  shall  make  a  final  order, 
ruling  or  decision  as  provided  in  the  foregoing  Section  5  hereof, 
and  against  the  association,  and  the  association  shall  fail  and  refuse 
to  obey  or  comply  with  the  same  and  shall  fail  or  refuse  to  bring 
suit  to  set  the  same  aside  as  in  said  Section  5  is  provided,  then  in 
that  event,  the  claimant  in  addition  to  the  rights  and  remedies 
given  him  and  the  board  in  said  Section  5  may  bring  suit  in  some 
eourt  of  competent  jurisdiction  where  the  injury  occurred,  upon 
said  order,  ruling  or  decision,  and  if  he  seeures  a  judgment  in  said 
eourt  sustaining  such  order,  ruling  or  decision  in  whole  or  in  part, 
he  shall  also  be  entitled  to  recover  the  further  sum  of  twelve  per 
cent  as  damages  upon  the  amount  of  compensation  so  recovered  in 
said  judgment,  together  with  a  reasonable  attorney's  fee  for  the 
prosecution  and  collection  of  such  claim. 

It  is  further  provided  that  where  the  board  has  made  an  award 
against  an  association  requiring  the  payment  to  an  injured  em- 
ploye or  his  beneficiaries  of  any  weekly  or  monthly  payments, 
under  the  terms  of  this  act,  and  such  association  should  thereafter 
fail  or  refuse,  without  justifiable  cause,  to  continue  to  make  said 
payments  promptly  as  they  mature,  then  the  said  injured  em- 
ploye or  his  beneficiaries,  in  case  of  his  death,  shall  have  the  right 
to  mature  the  entire  claim  and  to  institute  suit  thereon  in  any 
court  of  competent  jurisdiction  where  the  injury  occurred  to  col- 
lect the  full  amount  thereof,  together  with  twelve  per  cent  penal- 
ties and  attorney's  fees,  as  provided  for  in  the  foregoing  paragraph 
of  this  section.  Suit  may  be  brought  under  the  provisions  of  this 
section  of  the  act,  either  in  the  county  where  the  accident  occurred, 
or  in  any  county  where  the  claimants  reside,  or  where  one  or  more 
of  such  claimants  may  have  his  place  of  residence  at  the  time  of 
the  institution  of  the  suit. 

Section  6.  If  any  subscriber  to  this  act  with  the  purpose  and 
intention  of  avoiding  any  liability  imposed  by  the  terms  of  the 
act  sublets,  the  whole  or  any  part  of  the  work  to  be  performed  or 
done  by  said  subscriber  to  any  sub-contractor,  then  in  the  event 
any  employe  of  such  sub  -con  tractor  sustains  an  injury  in  the  course 
of  his  employment  he  shall  be  deemed  to  be  and  taken  for  all  pur- 
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poses  of  this  act  to  be  the  employe  of  the  subscriber,  and  in  addi- 
tion thereto  such  employe  shall  have  an  independent  right  of  ac- 
tion against  such  sub-contractor,  which  shall  in  no  way  be  affected 
by  any  compensation  to  be  received  by  him  under  the  terms  and 
provisions  of  this  act. 

Section  6a.  Wbere  the  injury  for  which  compensation  is  pay- 
able under  this  act  was  caused  under  circumstances  creating  a 
legal  liability;  in  some  person  other  than  the  subscriber  to  pay 
damages  in  respect  thereof,  the  employe  may  at  his  option  proceed 
either  at  law  against  that  person  to  recover  damages  or  against 
the  association  for  compensation  under  this  act,  but  not  against 
both,  and  if  he  elects  to  proceed  at  law  against  the  person  other 
than  the  subscriber,  then  he  shall  not  be  entitled  to  compensation 
under  the  provisions  of  this  act;  if  compensation  be  claimed  under 
this  act  by  the  injured  employe  or  his  legal  beneficiaries,  then  the 
association  shall  be  subrogated  to  the  rights  of  the  injured  employe 
in  so  far  as  may  be  necessary  and  may  enforce  in  the  name  of  the 
injured  employe  or  of  his  legal  beneficiaries  or  in  its  own  name 
and  for  the  joint  use  and  benefit  of  said  employe  or  beneficiaries 
and  the  association  the  liability  of  said  other  person,  and  in  case 
the  association  recovers  a  sum  greater  than  that  paid  or  assumed 
by  the  association  to  the  employe  or  his  legal  beneficiaries,  to- 
gether with  a  reasonable  cost  of  enforcing  sueli  liability,  which 
shall  be  determined  by  the  court  trying  the  case,  then  out  of  the 
sum  so  recovered  the  association  shall  reimburse  itself  and  pay 
said  cost  and  the  excess  so  recovered  shall  be  paid  to  the  injured 
employe  or  his  beneficiaries.  The  association  shall  not-  have  the 
right  to  adjust  or  compromise  such  liability  against  such  third 
person  without  notice  to  the  injured  employe  or  his  beneficiaries, 
and  the  approval  of  the  hoard,  upon  a  hearing  thereof. 

Seetion  7.  Every  subscriber  shall  hereafter  keep  a  record  of  all 
injuries,  fatal  or  otherwise,  sustained  by  his  employes  in  the  course 
of  their  employment.  Within  eight  days  after  the  occurrence  of 
an  accident  resulting  in  an  injury  to  an  employe,  causing  his  ab- 
sence from  work  for  more  than  one  day,  a  report  thereof  shall  be 
made  in  writing  to  the  board  on  blanks  to  be  procured  from  the 
board  for  that  purpose.  Upon  the  termination  of  the  incapacity  of 
the  injured  employe,  or  if  such  incapacity  extends  beyond  a  period 
of  sixty  days,  the  subscriber  shall  make  a  supplemental  report 
upon  blanks  to  he  procured  for  that  purpose.  The  said  report  shall 
contain  the  name  and  nature  of  the  business  of  the  employer,  the 
location  of  the  establishment,  the  name,  age,  sex  and  occupation 
of  the  injured  employe  and  the  character  of  work  in  which  he  was 
engaged  at  the  time  of  the  injury,  and  shall  state  the  date  and 
hour  of  receiving  such  injury  and  the  nature  and  cause  of  the  in- 
jury, and  such  other  information  as  the  board  may  require.  Any 
emplover  willful) v   failing   or  refusing  to   make   any  such   report 
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within  the  time  herein  provided,  or  willfully  failing  or  refusing  to 
give  said  board  any  information  demanded  by  said  board  relating 
to  any  injury  to  any  employe,  which  information  is  in  the  posses- 
sion of  or  can  be  ascertained  by  the  employer  by  the  use  of  reason- 
able diligence,  shall  be  liable  for  and  shall  pay  to  the  State  of 
Texas  a  penalty  of  not  more  than  one  thousand  dollars  for  each 
and  every  offense,  the  same  to  be  recovered  in  a  suit  to  be  insti- 
tuted and  prosecuted  in  Travis  county  by  the  Attorney  General 
or  by  the  district  or  county  attorney  under  his  direction  in  a 
district  court  thereof.  '  ,  ■ 

Section  8.  A  majority  of  the  board  shall  constitute  a  quorum  to 
transact  business,  and  the  act  or  decision  of  any  two  members  of 
the  board  shall  be  held  the  act  or  decision  of  the  board,  except  as 
otherwise  herein  specifically  provided.  No  vacancy  shall  impair 
the  right  of  the  remaining  member  or  members  of  the  board  to 
exercise  all  the  powers  of  the  board.  The  board  shall  provide  it- 
self with  a  seal  for  the  authentication  of  its  orders,  awards  or 
proceedings  on  which  shall  be  inscribed  the  words  "Industrial 
Accident  Board,  State  of  Texas,  Official  Seal."  And  any  order, 
award  or  proceeding  of  said  board  when  duly  attested  and  sealed 
by  the  board  or  its  secretary  shall  be  admissible  as  evidence  of 
the  act  of  said  board  in  any  court  of  this  State. 

Section  9.  Upon  the  written  request  and  payment  of  the  fees 
therefor,  which  fees  shall  be  the  same  as  those  charged  for  similar 
services  in  the  Secretary  of  State's  office,  the  board  shall  furnish 
to  any  person  entitled  thereto  a  certified  copy  of  any  order,  award, 
decision  or  paper  on  file  in  the  office  of  said  board,  and  the  fees  so 
received  for  such  copies  shall  be  covered  into  the  Treasury  of  the 
State  of  Texas  into  the  fund  for  assistant  clerical  hire  in  the  de- 
partment of  the  Industrial  Accident  Board,  and  so  much  thereof 
as  may  be  necessary  may  be  used  by  said  department  upon  proper 
voucher  therefor  to  pay  the  necessary  clerks  to  make  such  copies, 
and  any  excess  that  may  exist  at  the  end  of  any  fiscal  year  in  such 
fund  shall  lapse  into  the  general  revenue  fund  of  this  State,  and 
no  fee  or  salary  shall  be  paid  to  any  clerk  or  other  person  in  said 
department  for  making  such  copies  in  excess  of  the  fees  charged 
for  such  copies. 

Section  10.  Said  board  or  any  member  thereof  may  hold  hear- 
ings or  take  testimony  or  make  investigations  at  any  point  within 
the  State  of  Texas,  reporting  the  result  thereof,  if  the  same  is  made 
by  one  member,  to  the  board,  or  it  can  employ  or  use  the  assistance- 
of  an  inspector  or  adjuster  for  the  purpose  of  adjusting  and  set- 
tling claims  for  compensation  or  developing  the  facts  relating  to 
any  claim  for  compensation. 

Section  11.  When  the  association  suspends  or  stops  payment  of 
compensation,  it  shall  immediately  notify  the  board  of  that  fact, 
giving  to  said  board  the  name,  number  and  style  of  the  claim,  the 
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amount  paid  thereon,  the  date  of  the  suspension  or  stopping  of 
payment  thereon  and  the  reason  for  such  suspension  or  stopping 
of  payment  of  compensation. 

Section  12.  The  board  upon  application  of  either  party  may,  in 
its  discretion,  having  regard  to  the  welfare  of  the  employe  and  the 
convenience  of  the  association,  authorize  compensation  to  be  paid 
monthly  or  quarterly. 

In  any  caBe  where  the  liability  of  the  association  or  the  extent  of 
the  injury  of  the  employe  is  uncertain,  indefinite  or  incapable  of  be- 
ing satisfactorily  established  the  board  may  approve  any  com- 
promise, adjustment,  settlement  or  commutation  thereof  made  be- 
tween the  parties. 

Part  III 
The  Texas  Employers'  Insurance  Association 

Section  1.  The  "Texas  Employers'  Insurance  Association"  is 
hereby  created,  a  body  corporate  with  the  powers  provided  in  this 
act  and  with  all  the  general  corporate  powers  incident  thereto. 

Section  2.  The  Governor  shall  appoint  a  board  of  directors  or 
the  association  consisting  of  twelve  members,  who  shall  serve  for 
a  term  of  one  year  or  until  their  successors  are  elected  by  ballot 
by  the  subscribers  at  such  time  and  for  such  term  as  the  by-laws 
shall  provide;  provided  that  at  any  annual  meeting  of  subscribers 
the  number  of  directors  may  be  increased  or  decreased  by  resolu- 
tion duly  recorded  in  the  minutes  of  such  meeting. 

Section  3.  Until  the  first  meeting  of  the  subscribers,  the  board 
of  directors  shall  have  and  exercise  all  the  powers  of  the  sub- 
scribers and  may  adopt  by-laws,  not  inconsistent '  with  the  pro- 
visions of  this  act,  which  shall  be  in  effect  until  amended  or  re- 
pealed by  the  subscribers. 

Section  4.  The  board  of  directors  shall  immediately  choose  by 
ballot  a  president,  who  shall  be  a  member  of  the  board,  a  secretary, 
a  treasurer,  and  such  other  officials  as  the  by-laws  may  provide. 

Section  5.  Seven  or  more  of  the  directors  shall  constitute  a 
quorum*  for  the  transaction  of  business.  Vacancies  in  any  office 
may  be  filled  in  such  manner  as  the  by-laws  shall  provide. 

Section  5a.  The  board  of  directors  may  appoint  an  executive 
committee  which  may  have  and  exercise  all  of  the  powers  of  the 
board  of  directors  except  when  the  board  is  in  session. 

Section  6.  Any  employer  of  labor  in  this  State  may  beeome  a 
subscriber  except  as  provided  in  Section  2,  Part  I,  of  this  act. 

Section  7.  The  board  of  directors  shall,  within  thirty  days  of 
the  subscription  of  twenty-five  employers,  call  the  first  meeting  of 
the  subscribers  by  a  notice  in  writing  mailed  to  each  subscriber  at 
his  residence  or  place  of  business  not  less  than  ten  days  before  the 
date  fixed  for  the  meeting. 

Section  8.     In  any  meeting  of  the  subscribers  each  subscriber 
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ahall  have  one  vote,  and  if  a  subscriber  has  500  employes  to  whom 
the  association  is  bound  to  pay  compensation  he  shall  be  entitled 
to  two  votes  and  he  shall  be  entitled  to  one  additional  vote  for 
each  additional  500  employes  to  whom  the  association  is  bound  to 
pay  compensation,  but  no  subscriber  shall  cast,  by  his  own  right 
or  oy  right  of  proxy,  more  than  20  votes. 

Section  9.  No  policies  shall  be  issued  by  the  association  until 
not  less  than  50  members  have  subscribed,  who  have  not  less  than 
2,000  employes  to  whom  the  association  may  be  bound  to  pay  com- 
pensation. 

Section  10.  No  policies  shall  be  issued  by  the  association  until 
a  list  of  the  subscribers  with  the  number  of  employes  of  each,  to- 
gether with  such  information  as  the  Commissioner  of  Insurance  and 
Banking  may  require,  ahall  have  been  filed  with  the  Department  of 
Insurance  and  Banking,  nor  until  the  president  and  secretary  of 
the  association  shall  have  certified  under  oath  that  every  subscrip- 
tion on  the  list  so  filed  is  genuine  and  made  with  an  agreement 
with  each  subscriber  that  he  will  take  the  policy  so  subscribed 
for  by  him  within  thirty  days  of  the  granting  of  a  license  to  the 
association  by  the  Commissioner  of  Insurance  and  Banking  to  issue 
policies. 

Section  11.  If  the  number  of  subscribers  falls  below  fifty,  or  the 
number  of  employes  to  whom  the  association  may  be  bound  to  pay 
compensation  falls  below  2,000,  no  further  policies  shall  be  issued 
until  other  employers  have  subscribed  who,  together  with  existing 
subscribers,  amount  to  not  less  than  fifty,  who  have  not  less  than 
2,000  employes  to  whom  the  association  may  be  bound  to  pay  com- 
pensation,  said  subscriptions  to  be  subject  to  the  provisions  of  the 
preceding  section. 

Section  12.  Upon  the  filing  of  the  certificates  provided  for  in 
the  two  preceding  sections,  the  Commissioner  of  Insurance  and 
Banking  shall  make  such  investigations  as  he  may  deem  proper 
and,  if  his  findings  warrant  it,  grant  a  license  to  the  association  to 
issue  policies. 

Section  13.  The  board  of  directors  may  distribute  the  subscrib- 
ers into  groups  for  the  purpose  of  segregating  the  experience  of 
each  such  group  as  to  premiums  and  losses,  and  for  the  purpose  of 
determining  dividends  payable  to  and  assessments  payable  by  the 
subscribers  within  each  group,  but  for  the  purpose  of  determining 
the  solvency  of  the  association  the  funds  of  the  association  shall  be 
deemed  one  and  indivisible.  The  hoard  of  directors  shall  have 
power  to  re-arrange  any  of  the  groups  by  withdrawing  any  sub- 
scriber and  transferring  him  wholly  or  in  part  to  any  group  and 
to  set  up  new  groups  at  its  discretion. 

Section  14.  The  association  may,  in  its  by-laws  and  policies,  fix 
the  limit  of  liability  of  the  subscribers  for  the  payment  of  assess- 
ments hereinafter  provided  for.  but  such  limit  of  liability  of  the 
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subscribers  shall  not,  except  by  special  agreement  in  writing  be- 
tween the  association  and  subscriber,  be  fixed  at  an  amount  greater 
than  an  amount  equal  to  and  in  addition  to  an  annual  premium. 

Section  15.  If  the  association,  at  the  end  of  any  calendar  year, 
is  not  possessed  of  admitted  assets  in  excess  of  unearned  premiums 
sufficient  for  the  payment  of  its  incurred  losses  and  expenses,  it 
shall  make  an  assessment  for  the  amount  needed  to  pay  such  losses 
and  expenses,  first  upon  the  subscribers  within  each  group  whose 
earned  premiums  compared  with  its  incurred  losses  and  expenses 
shows  a  deficiency  for  the  group,  and  second,  only  upon  the  sub- 
scribers within  each  group  whose  earned  premiums  compared  with 
its  incurred  losses  and  expenses  shows  a  surplus,  and  in  no  event 
shall  it  make  an  assessment  for  any  aggregate  amount  more  than  is 
needed  to  pay  losses  and  expenses.  Every  subscriber  shall,  in  ac- 
cordance with  the  law  and  his  contract,  pay  his  proportionate  part 
of  any  assessment  which  may  be  levied  by  the  association  on  ac- 
count of  losses  and  expenses  incurred  during  any  calendar  year 
while  he  is  a  subscriber. 

Section  16.  The  board  of  directors  may  by  vote  from  time  to 
time  fix  the  amount  to  he  paid  as  dividends  on  the  policies  in  force 
during  each  calendar  year  after  retaining  sums  sufficient  to  pay  all 
compensation  which  may  be  payable  on  account  of  injuries  sus- 
tained and  expenses  incurred  during  the  calendar  year.  Dividends 
and  assessments  shall  be  fixed  by  and  for  groups,  but  the  entire 
assets  of  the  association,  including  the  liability  of  the  subscriber  to 
assessment  within  the  limits  fixed  by  the  by-laws  or  by  special 
agreement  in  writing  as  authorized,  shall  be  subject  to  the  pay- 
ment of  any  approved  claim  for  compensation  against  the  asso- 
ciation. 

Section  16a.  "Whenever  the  association  shall  have  accumulated  at 
the  end  of  any  calendar  year  an  admitted  surplus  in  excess  of  in- 
curred losses,  expenses  and  unearned  premiums  amounting  to  the 
sum  of  two  hundred  thousand  dollars,  the  liability  of  its  members 
to  assessment  shall  be  suspended  during  the  ensuing  calendar  year, 
or  for  such  further  period  as  the  association  shall  maintain  unim- 
paired such  surplus  of  two  hundred  thousand  dollars  or  more,  and 
the  certificate  of  the  Commissioner  of  Insurance  and  Banking,  after 
an  examination  and  report,  shall  be  conclusive  evidence  as  to  the 
fact  in  any  proceeding  in  which  the  fact  may  be  an  issue. 

Section  16b.  Whenever  by  reason  of  having  qualified  under  Sec- 
tion 16a,  Part  III,  to  issue  policies  whieh  are  not  subject  to  assess- 
ment, the  association  may  issue  policies  which  will  not  entitle  the 
holder  to  participate  in  any  distribution  or  surplus. 

Section  16c.  The  board  of  directors  shall  determine  hazards  by 
classes,  and  fix  the  rates  of  premium  which  shall  be  applicable  to 
the  pay  roll  in  each  of  such  classes  at  the  lowest  possible  rate  con- 
sistent with  the  maintenance  of  solvency  and  the  creation  of  ade- 
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filiate  reserves  and  a  reasonable  surplus,  and  for  such  purpose  may 
adopt  a  system  of  schedule  and  experience  rating  iu  such  a  man- 
ner as  to  take  account  of  the  peculiar  hazard  of  each  individual  risk. 

Section  17.  Any  proposed  rate  of  premium,  assessment  or  divi- 
dend or  any  distribution  of  subscribers  shall  not  take  effect  until 
approved  by  the  Commissioner  of  Insurance  and  Banking  after 
such  investigation  as  he  may  deem  necessary. 

„  Section  18.  The  association  shall  make  and  enforce  reasonable 
rules  for  the  prevention  of  injuries  on  the  premises  of  subscribers 
and  for  this  purpose  the  inspector  of  the  association  or  of  the  board 
shall  have  free  access  to  all  such  premises  during  regular  working 
hours.  Any  subscriber  aggrieved  by  such  rule  or  regulation  may 
petition  the  board  for  a  review  and  it  may  affirm,  amend  or  annul 
the  rule  or  regulation. 

Section  18a.  Whenever  any  employer  of  labor  in  this  State  be- 
comes a  subscriber  to  this  act,  he  shall  immediately  notify  the  board 
of  such  fact,  stating  in  such  notice  his  name,  place  of  business, 
character  of  the  business,  approximate  number  of  employes,  es- 
timated amount  of  his  pay  roll  and  the  name  of  the  insurance  com- 
pany carrying  his  insurance,  the  date  of  issuing  the  policy  and  the 
date  when  the  same  will  expire,  and  whenever  any  policy  is  re- 
newed that  fact  shall  be  made  known  to  the  board  and  the  notice 
thereof  shall  contain  the  above  facts.  The  association  shall  also 
report  the  same  to  the  board,  giving  the  name  of  the  employer, 
place  of  business,  character  of  the  business,  approximate  number 
of  employes,  estimated  amount  of  pay  roll,  date  of  issuance  and 
date  of  expiration  of  said  policy.  Any  employer  or  association 
willfully  failing  or  refusing  to  make  any  sueh  report  shall  be  liable 
for  and  shall  pay  to  the  State  of  Texas  a  penalty  of  not  more  than 
one  thousand  dollars  ($1,000.00)  for  each  and  every  offense,  the 
same  to  be  recovered  in  a  suit  to  be  instituted  and  prosecuted  in 
Travis  County  by  the  Attorney  General  or  by  the  district  or  county 
attorney  under  his  direction  in  the  district  court  thereof. 

Section  19.  Every  subscriber  shall,  as  soon  as  he  secures  a 
policy,  give  notice  in  writing  or  print,  or  in  such  manner  or  way 
as  may  be  directed  or  approved  by  the  board,  to  all  persons  under 
contract  of  hire  with  him  that  he  has  provided  for  payment  of 
compensation  for  injuries  with  the  association. 

Section  20.  Every  subscriber  shall,  after  receiving  a  policy,  give 
notice  in  writing  or  print,  or  in  such  manner  or  way  as  may  be 
directed  or  approved  by  the  board  to  all  persons  with  whom  he  is 
about  to  enter  into  a  contract  of  hire  that  he  has  provided  for 
payment  of  compensation  for  injuries  by  the  association.  If  any 
employer  ceases  to  be  a  subscriber,  he  shall  on  or  before  the  date 
on  which  his  policy  expires,  give  notice  to  that  effect  in  writing 
or  print  or  in  such  other  manner  or  way  as  the  board  may  direct 
or  approve  to  all  persons  under  contract  of  hire  with  him.    In  case 
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of  the  renewal  of  his  policy  no  notice  shall  be  required  under  this 
act.    He  shall  file  a  copy  of  said  notice  with  the  board. 

Section  21.  If  a  subscriber  who  has  complied  with  all  the  rules, 
regulations  and  demands  of  the  association  is  required  by  any 
judgment  of  a  court  at  law  to  pay  any  employe  any  damages  actual 
or  exemplary,  on  account  of  any  personal  injury  sustained  by  such 
employe  in  the  course  of  his  employment  during  the  period  of  sub- 
scription, the  association  shall  pay  to  the  subscriber  the  full  amount 
of  the  judgment  and  the  cost  assessed  therewith,  if  the  subscriber 
shall  have  given  the  association  notice  of  the  bringing  of  the  action 
upon  which  the  judgment  was  recovered  and  an  opportunity  to  ap- 
pear and  defend  same  in  his  or  its  name. 

Section  22.  The  corporate  powers  of  the  association  shall  not 
expire  because  of  failure  to  issue  policies  or  to  make  insurance. 

Section  23.  The  association  shall  set  up  and  maintain  reserves 
adequate  to  meet  anticipated  losses  and  carry  all  claims  to  ma- 
turity and  policies  to  termination,  which  reserves  shall  be  computed 
in  accordance  with  such  rules  as  shall  be  approved  by  the  Commis- 
sioner of  Insurance  and  Banking. 

Part  IV. 
Definitions 
,  Section  1.    The  following  words  and  phrases  as  used  in  this  act 
shall,  unless  a  different  meaning  is  plainly  required  by  the  con- 
text, have  the  following  meanings,  respectively : 

"Employer"  shall  mean  any  person,  firm,  partnership,  associa- 
tion of  persons  or  corporations  or  their  legal  representatives  that 
makes  contracts  of  hire. 

"Employe"  shall  mean  every  person  in  the  service  of  another 
under  any  contract  of  hire,  expressed  or  implied,  oral  or  written, 
except  masters  of  or  seamen  on  vessels  engaged  in  interstate  or  for- 
eign commerce,  and  except  one  whose  employment  is  not  in  the 
usual  course  of  trade,  business,  profession  or  occupation  of  his 
employer. 

The  words  "legal  beneficiaries"  as  used  in  this  act  shall  mean  the 
relatives  named  in  Section  8a,  Part  I,  of  this  act.  "Association 
shall  mean  the  "Texas  Employers'  Insurance  Association"  or  any 
other  insurance  company  authorized  under  this  act  to  insure  the 
payment  of  compensation  to  injured  employes  or  to  the  beneficiaries 
of  deceased  employes. 

"Subscriber"  shall  mean  any  employe  who  has  become  a  mem- 
ber of  the  association  by  paying  the  required  premium ;  provided 
that  the  association  holds  a  license  issued  by  the  Commissioner  of 
Insurance  and  Banking,  as  provided  for  in  Section  12,  Part  III,  of 
this  act. 

"Average  weekly  wages"  shall  mean: 

1.  If  the  injured  employe  shall  have  worked  in  the  employment 
in  which  he  was  working  at  the  time  of  the  injury,  whether  for 
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the  same  employer  or  not,  substantially  the  whole  of  the  year  im- 
mediately preceding  the  injury,  his  average  annual  wages  shall 
consist  of  three  hundred  times  the  average  daily  wage  or  salary 
which  he  shall  have  earned  in  such  employment  during  the  days 
when  so  employed. 

2.  If  the  injured  employe  shall  not  have  worked  in  such  employ- 
ment during  substantially  the  whole  of  the  year,  his  average  annual 
wages  shall  consist  of  three  hundred  times  the  average  daily  wage 
or  salary  which  an  employe  of  the  same  class  working  substantially 
the  whole  of  such  immediately  preceding  year  in  the  same  or  in  a 
similar  employment  in  the  same  or  a  neighboring  place,  shall  have 
earned  in  such  employment  during  the  days  when  so  employed. 

3.  When  by  reason  of  the  shortness  of  the  time  of  the  employ- 
ment of  the  employe,  or.  other  employe  engaged  in  the  same  class 
of  work  in  the  manner  and  for  the  length  of  time  specified  in  the 
above  sub-sections  1  and  2,  or  other  good  and  sufficient  reasons,  it 
is  impracticable  to  compute  the  average  weekly  wages  as  above 
defined,  it  shall  be  computed  by  the  board  in  any  manner  which 
may  seem  just  and  fair  to  both  parties. 

4.  Said  wages  shall  include  the  market  value  of  board,  lodging, 
laundry,  fuel,  and  other  advantage  which  can  be  estimated  in 
money,  which  the  employe  receives  from  the  employer  as  part  of 
his  remuneration.  Any  sums,  however,  which  the  employer  has 
paid  to  the  employe  to  cover  any  special  expenses  entailed  on  him 
by  the  act  of  his  employment  shall  not  be  included. 

5.  The  average  weekly  wages  of  an  employe  shall  be  one- 
fifty-second  (1/52)  part  of  the  average  annual  wages. 

The  terms  "injury"  or  "personal  injury,"  as  used  in  this  act, 
shall  be  construed  to  mean  damage  or  harm  to  the  physical  struc- 
ture of  the  body  and  such  diseases  or  infection  as  naturally  re- 
sult therefrom. 

The  term  "injury  sustained  in  the  course  of  employment,"  as 
used  in  this  act,  shall  not  include: 

1.  An  injury  caused  by  the  act  of  God,  unless  the  employe  is 
at  the  time  engaged  in  the  performance  of  duties  that  subject  him 
to  a  greater  hazard  from  the  act  of  God  responsible  for  the  in- 
jury than  ordinarily  applies  to  the  general  public. 

2.  An  injury  caused  by  an  act  of  a  third  person  intended  to 
injure  the  employe  because  of  reasons  personal  to  him  and  not 
directed  against  him  as  an  employe,  or  because  of  his  employment. 

3.  An  injury  received  while  in  a  state  of  intoxication. 

4.  An  injury  caused  by  the  employe's  willful  intention  and  at- 
tempt to  injure  himself,  or  to  unlawfully  injure  some  other  per- 
son, but  shall  include  all  other  injuries  of  every  kind  and  charac- 
ter having  to  do  with  and  originating  in  the  work,  business,  trade 
or  profession  of  the  employer  received  by  an  employe  while  en- 
gaged in  or  about  the  furtherance  of  the  affairs  or  business  of 
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his  employer  whether  upon  the  employer's  premises  or  elsewhere. 

Section  la.  The  president,  vice-president  or  vice-presidents,  sec- 
retary or  other  officers  thereof  provided  in  its  charter  or  by-laws 
and  the  directors  of  any  corporation  which  is  a  subscriber  to  this 
act  shall  not  be  deemed  or  held  to  be  an  employe  within  the  mean- 
ing of  that  term  as  defined  in  the  preceding  section  hereof. 

Section  2.  Any  insurance  company  which  term  shall  include 
mutual  and  reciprocal  companies,  lawfully  transacting  a  liability 
or  accident  business  in  this  State  shall  have  the  same  right  to 
insure  the  liability  and  pay  the  compensation  provided  for  in 
Part  I  of  this  act,  and  when  such  company  issues  a  policy  con- 
ditioned to  pay  such  compensation,  the  holder  of  such  said  policy 
sball  be  regarded  as  a  subscriber  so  far  as  applicable  under  this 
act,  and  when  such,  company  insures  such  payment  of  compensation 
it  shall  be  subject  to  the  provisions  of  Parts  I,  II,  and  IV  and  of 
Sections  10,  17,  18a,  and  21  of  Part  HI  of  this  act,  and  shall  file 
with  the  Commissioner  of  Insurance  and  Banking  its  classification 
of  hazards  with  the  rates  of  premium  respectively  applicable  to 
each,  none  of  which  shall  take  effect  until  the  Commissioner  of 
Insurance  and  Banking  has  approved  same  as  adequate  to  the  risks 
to  which  they  respectively  apply  and  not  less  than  charged  by  the 
association,  and  such  company  may  have  and  exercise  all  of  the 
rights  and  powers  conferred  by  this  act  on  the  association  created 
hereby,  but  such  rights  and  powers  shall  not  be  exercised  by  a 
mutual  or  reciprocal  organization  unless  such  organization  has  at 
least  fifty  subscribers  who  have  not  less  than  2,000  employes. 

Section  3.  Any  subscriber  who  has  paid  a  premium  as  provided 
in  Section  1,  Part  IV,  of  this  act  may  upon  application  to  the 
board  and  to  the  association  and  after  a  showing  satisfactory  to 
the  board  that  he  has  notified  all  of  his  employes  .in  such  manner 
as  may  be  required  by  the  board  cease  to  be  a  subscriber  and  be 
entitled  to  a  refund  of  the  unearned  portion  of  his  premium,  sub- 
ject, however,  to  any  rule  approved  by  the  Commissioner  of  In- 
surance and  Banking  as  to  the  minimum  premiums  or  short  rate 
cancellation. 

Section  3a.  Any  subscriber  who  shall  willfully  misrepresent  the 
amount  of  his  pay  roll  to  the  association  writing  his  insurance 
upon  which  any  premium  under  this  act  is  to  be  based  shall  be 
liable  to  the  association  insuring  the  compensation  of  his  employes 
in  an  amount  not  to  exceed  ten  times  the  amount  of  the  difference 
between  the  premium  which  he  paid  and  the  amount  which  said 
subscriber  should  have  paid  had  his  pay  roll  been  correctly  com- 
puted; and  the  liability  to  said  association  for  such  misrepresenta- 
tion if  it  was  deceived  thereby,  may  be  enforced  in  a  civil  action  in 
any  court  of  competent  jurisdiction  in  this  State. 

Section  3b.  No  inchoate,  vested,  matured,  existing  or  other 
rights,  remedies,  powers,  duties  or  authority,  either  of  any  em- 
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ploye  or  legal  beneficiary,  or  of  the  board,  or  of  the  association, 
or  of  any  other  person  shall  be  in  any  way  affected  by  any  of  the 
amendments  herein  made  to  the  original  law  hereby  amended,  but 
all  such  rights,  remedies,  powers,  duties,  and  authority  shall  re- 
main and  be  in  force  as  under  the  original  law,  just  as  if  the 
amendments  hereby  adopted  had  never  been  made,  and  to  that 
end  it  is  hereby  declared  that  said  original  law  is  not  repealed,  but 
the  same  is,  and  shall  remain  in  full  force  and  effect  as  to  all  such 
rights,  remedies,  powers,  duties  and  authority ;  and  further  this 
act  in  so  far  as  it  adopts  the  law  of  which  it  is  an  amendment  is  a 
continuation  thereof,  and  only  in  other  respects  a  new  enactment. 

Section  3c.  Any  reference  to  any  employe  herein  who  has  been 
injured  shall,  when  the  employe  is  dead,  also  include  the  legal 
beneficiaries,  as  that  term  is  herein  used,  of  such  employe  to  whom 
compensation  may  be  payable.  Whenever  the  word  "board"  is 
used  in  this  act  it  shall  be  construed  to  mean  Industrial  Accident 
Board  created  by  this  act.  Whenever  in  this  act  the  singular  is 
used,  the  plural  shall  be  included;  whenever  the  masculine  gender 
is  used,  the  feminine  and  neuter  shall  be  included. 

Section  4.  Should  any  part  of  this  act  for  any  reason  be  held  to 
be  invalid,  unconstitutional  or  inoperative,  no  other  part  or  parts 
thereof  shall  be  held  affected  thereby,  .and  if  any  exception  to  or 
any  limitation  upon  any  general  provision  herein  contained  shall 
be  held  to  be  unconstitutional  or  invalid  or  ineffective  the  general 
provisions  shall  nevertheless  stand  effective  and  valid  as  if  it  has 
been  enacted  without  limitation  or  exceptions. 

Section  5.  In  cases  of  emergency  or  impending  necessity  the 
association  may  make  advance  payments  of  compensation  to  any 
employe  during  the  period  of  his  incapacity  or  to  his  beneficiaries 
within  the  terms  of  this  act,  and  when  the  same  is  either  directed 
or  approved  by  the  board  it  shall  be  credited  as  against  any  un- 
accrued compensation  due  said  employe  or  beneficiaries. 

Section  6.  The  reports  of  accidents  required  by  this  act  to  be 
made  by  subscribers  shall  not  be  deemed  and  considered  as  admis- 
sions and  evidence  against  the  association  or  the  subscriber  in  any 
proceedings  before  the  board  or  elsewhere  in  a  contested  case  where 
the  facts  set  out  therein  or  in  any  one  of  them  is  sought  to  be  con- 
tradicted by  the  association  or  subscriber. 

Section  7.  The  law  as  it  now  stands  being  wholly  inadequate  to 
protect  the  rights  of  industrial  employes  who  may  be  injured  in 
industrial  accidents  and  the  beneficia»es  of  such  employes  who  may 
be  killed  in  such  accidents  creates  an  emergency  and  an  imperative 
public  necessity  that  the  constitutional  rule  requiring  bills  to  be  ' 
read  on  three  several  days  be  suspended,  and  the  same  is  hereby 
suspended,  and  this  act  shall  take  effect  from  and  after  its  passage, 
and  it  is  so  enacted. 

(Approved  March  28,  1917.     Became  a  law  March  28,  1917.) 
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Constitutional  L»w — Vested  aUg-nt*.  Juries    which    deprives    servants   of  an 
employer  who  came  under  act   of  all 

l.    A  master  has  no  vested  right  to  common    law    rights    of    action,    but 

the    defenses    of    fellow    servant,    as-  awarded  them  fixed  compensation,  held 

■umed     dak,     and     contributory    negli-  valid.— Mlddleton     v.    Teias    Power    A 

jrence.— Mlddleton    v.    Texas    Power   &  Light   Co..   186   S.   W.   666. 
Light  Co..  185  S.  W.  656. 


ConstltntionsUtT    of   Vorkmn'i    Com, 


(b)  TwM  BUrhts. 

3.      While  a  servant  has  vested  right 
Bffhts.  to  a  cause  of  action  for  master's  negli- 

gence,  which   has  already  accrued,  he 
B.     Acts  33rd  L*«r.  eh.  ITS.  relating  to       has    no    vested    right    to    common-law 
the   liability    of    employers   and   com-       remedies  provided  for  recovery  for  ln- 
pensatlon  of  workmen  for  personal  In-       Jury  from  master's  negligence. - 


ia. 
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(0)  Prlvilsflrns  or  Immunities,  and  Class 


r  the  purpose  of 
a  law  Is  a  legislative  function,  and  the 
classification  will  be  sustained,  unless 
without  any  reasonable  basis. — Middle- 
ton  v.  Texas  Power  ft  Light  Co..  18K 
S.  W.  668. 


(d)  On* 


s.  Acts  33rd  Leg;,  ch.  ITS.  fixing  the 
liability  of  employers  and  compensa- 
tion for  Injured  workmen  which  ex- 
empted railroad  employees,  etc..  held 
not  Invalid  as  prescribing  an  unreason- 
able class  id  cat  ion. — Mlddleton  v.  Texas 
Power  ft  Light  Co.,  186  8.  W.  666. 

Employers'     Indemnity    Insnmmo*     for 


6.  A  city  held  not  estopped  from  as- 
serting  that   a   contract   of   Insurance 

cepted  as  required  by  city  charter.— 
London  Guarantee  ft  Accident  Co.  v.. 
City  of  Beaumont.  138  S.  W.  834. 

Pacts  held  not  to  show  ratification 
by  a  city  of  an  Indemnity  insurance 
policy  Issued  In  lis  favor. — id. 


broker  for  commissions  for  securing 
liability  business  for  defendant,  evi- 
dence held  insufficient  to  establish  any 
agreement  for  the  payment  of  com- 
missions.— Aetna  Life  Ins.  Co.  v.  Fsr- 
rell.  161  8.  W.  1164.     See  28  Cent.  Dig. 


II   ■ 


8.  Where  a  contractor  orally  arrang- 
ed that  an  Industrial  policy  should  be 
extended  on  payment  of  premiums,  he 
is  not  bound  by  a  limitation  of  lia- 
bility in  the  new  policy,  which  was  not 
delivered,  and  which  the  asent  merely 
told  him  was  more  extensive. — South- 
western  Surety  Co.   v.   Thompson.   ISA 


a.     A   < 

construed  strictly  against  the  Insurer 
and  liberally  In  favor  of  the  Insured.— 
Aetna  Life  Ins.  Co.  v.  El  Paso  Electric 
By.  Co.,   1S4  S.   XV.  638. 


10.  Where  an  accident  policy  Is  is- 
sued in  consideration  of  an  order  on  In- 
sured's employer,  directing  payment  of 


13.75  for  each  of  four 
months,  and  reciting  that  the  first  pay- 
ment makes  the  policy  good  for  two 
months,  the  second  for  four  months, 
the  third  for  seven  months,  and  the 
fourth  for  twelve  months,  from  date 
of  order  and  policy,  and  the  policy  de- 
clares that  the  premiums  specified  In 
the  order  are  for  consecutive  periods 
of  two,  two.  three  and  five  months, 
and  each  shall  apply  only  to  Its  cor- 
responding Insurance  period,  and  that 
the  insurer  will  not  be  liable  for  any 
Injuries  sustained  by  insured  during 
any  period  for  which  Its  respective 
been  paid,  the  policy 


t  of  Ii 


for 
period  of  a  year,  but  for  sepa- 
rate periods;  and  the  employer  having, 
after  making  two  of  the  payments,  re- 
turned the  order  to  the  insurer  with 
refusal  of  payment  because,  and  with 
notice  that.  Insured  had  left  Its  em- 
ployment, and  nothing  was  due  him 
that  month,  the  policy  ceased  to 
operate  after  the  expiration  of  the 
periods  for  which  premiums  had  been 
paid,  though  notice  was  not  given  In- 
sured, and  the  order  was  not  returned 
to  htm;  and  It  Is  Immaterial  that  in- 
sured re-entered  the  employment  so 
that  pay  was  due  him  the  next  month. 
— Employers'  Liability  Assur.  Corp.  of 
London  v.   Itochelle.  36   S.   W.   869. 


Cant.  Dig-.  Insoi 


no.,   |  384.) 


11.  Under  an  employee's  liability 
policy  stating  that  the  premium  placed 
therein  was  estimated  upon  data  In  the 
schedule  and  that  the  premium  would 
bb  subject  to  further  adjustment  if  the 
compensation  paid  employes  was  great- 
er or  less  than  the  estimated  amount. 
held,  that  Insurer  could  recover  any 
additional  amount  shown,  to  be  due — 
Fidelity  ft  Casualty  Co.  of  New  York 
v.  J.  W.  Crowdus  Drug  Co..   166  8.  W. 


IS.  Failure  of  assured  under  an  em- 
ployer's liability  policy  to  Include  the 
salaries  of  its  manager  and  bookkeeper 
In  reports  to  the  Insurer  of  compensa- 
tion paid  held  not  to  entitle  the  Insurer 
to  recover  premiums  based  thereon. — 
Fidelity  A  Casualty  Co.  v.  Tyler  Cotton 
Oil  Co..  184  8.  W.  304. 


13.  In  suit  by  an  employer's  liabil- 
ity Insurer  for  a  premium,  evidence 
held  sufficient  to  support  the  finding 
that  defendant  rendered  true  state- 
ments of  Its  pay  roll  In  compliance 
with  Its  policies,  and  paid  all  premiums 
from  It  under  the  policies. — Fidelity  ft 
Casualty  Co.  v.  Tyler  Cotton  Oil  Co.. 
184  S.  W.  304. 


gle 
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WalTsr  of  limitations.  (■•»  Osnt.  Dig. 
toL  38,  oola-  2514,  SB1B,  |lMai  Mil. 
1834-83*7,   if    1  Sol -1538.) 

14.  An  Insurer,  Indemnifying  an  em- 
ployer against  damage  for  -injuries  to 
its  employes,  does  not,  by  denying  lia- 
bility prior  to  the  procurement  of  a 
Judgment  againat  the  employer  for  In- 
juries received  by  an  employe,  waive 
the  atipulatton  In  the  policy  that  no 
action  ahall  lie  againat  the  Insurer,  ex- 
cept for  loss  sustained  by  payment  of 
a  Judgment  againat  the  employer  for 
Injuries  received  by  an  employe,  nor 
subject  itself  to  a  proper  demand  for 
the  payment  of  the  policy  before  that 
time. — Texas  Short  Line  Ry.  Co.  v. 
Waymlre.  SO  8.  W.   462. 


1067.) 

IS.  An  Insurer,  having  refused  to 
defend  actions  againat  an  employer  In 
accordance  with  the  policy,  held  estop 
pod  to  set  up  that  provision  of  the 
policy  declaring  that  no  suit  should 
be  maintained  but  for  the  expense  in- 
curred in  satisfying  the  Anal  Judgment. 
— Southwestern  Surety  Ins.  Co.  v. 
Thompson,   ISO  8.  W.   B4T. 


18.  Employers'  Indemnity  Company 
held  not  estopped  from  denying  liabil- 
ity under  the  policy,  where  Its  adjust- 
er's act  did  not  Injure  or  mislead  the 
Injured  employer. — Aetna  Life  Ins.  Co. 
v.  Tyler  Box  &  Lumber  Co.,  149  S.  W, 
HI. 


Dig. 

IT.  Under  employer's  liability  pol- 
icy Issued  to  plaintiff  street  railway 
and  to  an  engineering  company,  Injury 
to  plaintiff b  employe  while  engaged  In 
repair  work  for  engineering  company 
through  negligence  of  plaintiff's  motor- 
man  held  within  Its  terms. — Aetna  Life 
Ins.  Co.  v.  El  Paso  Electric  Ry.  Co..  184 
8.  W.    828. 


18-  Under  provisions  of  employer's 
liability  policy  issued  to  plaintiff  rail- 
way and  to  an  engineering  company, 
held,  that  It  was  immaterial  whether 
an  employe,  when  Injured  was  In  the 
employ  of  the  plaintiff  or  of  the  other 
Insured. — Id. 


Injury  to  Its  employee,  binding  the  In- 

against  the  employer  for  Injuries  re- 
ceived by  an  employe  being  forwarded 
to  It.  to  defend  the  suit  at  lta  own  cost, 
does  not  bind  the  Insurer  to  become  a 
party  to  the  action,  nor  authorise  the 
employer  to  make  it  a  party,  In  view 
of  another  provision  that  no  action 
ahall  lie  against  the  Insurer,  except 
for  loss  sustained  in  payment  of  a 
Judgment  against  the  employer  for  In- 
juries received  by  an  employe.— Texas 
Short  Line  Ry.  Co.  v.  Waymlre,  88  8. 
W.   452. 


A  policy  of  employer's  liability 
nee  covered  loss  from  liability 
for  damages  on  account  of  Injuries  suf- 
fered by  any  employe  of  Insured  while 
on  duty  within  the  factory,  shop,  or 
yards  mentioned  In  the  schedule  In  and 
during  the  operation  of  the  trade  or 
business  described  In  the  schedule. 
The  schedule,  under  the  head  of  "Trade 
or  Kinds  of  Business,"  recited,  "Man- 
ufacturing cotton  seed  oil,  Including 
refining  and  cotton  ginning."  The  pol- 
icy provided  that  the  Insurer  should 
not  be  liable  for  any  Injury  to  any 
person  unless  he  was  "on  duty  at  the 
time  of  the  accident  In  an  occupation 
described"  at  the  place  mentioned.  The 
policy  excluded  from  Its  scope  addi- 
tions to  or  alterations  In  any  build- 
ing, but  permitted  ordinary  repairs. 
Insured  paid  a  Judgment  againat  It 
on  account  of  the  death  of  an  employe 
during  the  term  of  the  policy.  The  de- 
ceased had  been  employed  in  the  con- 
struction of  the  plant  and  Installing 
the  machinery  which  had  been  fully 
completed  at  the  time  of  his  death. 
While  removing  some  scaffolding  In  the 
water  tower,  which  was  a  part  of  the 
plant,  the  water  tank  crushed  through 
and  killed  deceased.  He  was  a  car- 
penter, and  a  few  days  before  his 
death  had  been  placed  on  Insured's  list 
of  operatives,  the  services  of  a  car- 
penter being  necessary  in  the  operation 
of  the  plant.  His  duties  were  to  as- 
sist the  superintendent  in  regulating 
the  machinery  and  to  make  any 
changes  or  repairs  necessary  during 
the  operation.  The  scaffolding  had 
been  put  In  during  the  Installation  of 
the  machinery,  and  it  was  necessary  to 
take  it  down.  On  the  day  of  the  ac- 
cident no  oil  was  being  made,  but  the 
machinery  was  being  operated  to  till 
the  water  tank.  Held,  that  deceased, 
at  the  time  he  was  killed,  was  pursuing 
an  operation  or  business  covered  by 
the  policy. — Fidelity  &  Casualty  Co.  of 
New  York  v.  Lone  Oak  Cotton  Oil  & 
Gin  Co.,  80  S.  W.  541,  85  Tex.  Civ. 
App.    280. 


437— Wrongful  Acts  0 

ai.     There  was  no  liability  under  an 

employer's   Indemnity   policy   providing 
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that  the  Indemnity  company  should  not ' 
be  liable  for  Injuries  to  persona  em- 
ployed In  violation  of  law  as  to  age. 
where  the  Injured  employe  was  only 
13  years  of  age,  and  was  working  at 
7:30  p.  m..  In  violation  of  Acts  28th 
Leg.  ch.  28.— Aetna  Life  Ins.  Co.  v. 
Tyler  Box  &  Lumber  Hfg,  Co.,  149  S. 
W.  383. 


aa.  One  Insured  In  an  Industrial  pol- 
icy held  entitled.  In  a  cross  action  In 
the  employe's  suit,  having  contracted 
for  expenses  in  defending  an  action,  to 


-  the  a 


t  of  a 


together  with  a  conditional  Judgment 
for  the  amount  of  the  Indemnity  In 
case  the  employe  should  recover. — 
Southwestern  Surety  Ins.  Co.  v. 
Thompson,.  ISO  S.   W.   947. 


'.  havlnt 


s  employe. 


S3.    Where  the  Insure 

of  an  accident  to  the  Ins 
disclaims  any  liability 
make  any  defense,  It  cannot  when  sued 
by  Insured,  complain  of  a  Just  settle- 
ment with  the  injured  party.— United 
States    Fidelity    &    Guaranty    Co.    v. 


Press]. 


185   i 


W.    326. 


84,  Under  Rev.  Civ.  St.  Art.  5114. 
notice  by  insured  of  accident  16  days 
after  It  occurred  held  to  satisfy  the  re- 
quirement of  the  policy  for  Immediate 
notice.— United  States  Fidelity  ft  Guar- 
anty Co.  v.  Pressler,  186  S.  W.  326. 

689 — WalTSr  at  to  BTotto*  and  Proofs; 
Denial  of  Liability.  (»*•  aa  Cant. 
IMS.  Insurance,  H   1391.  13M.) 


payment  of  Judgment  obtained  by  In- 
sured's employe  held  entitled  to  inter- 
est on  Its  Judgment  from  date  of  em- 
ploye's Judgment  against  tt,  rather 
than  from  the  date  of  Its  payment 
thereof.— Aetna  Life  Ins.  Co.  v.  El  Paso 
Electric  Ry.   Co.,    184   S.   W.   628. 


87.  Where  defendant  fraudulently 
represented  to  Its  employes,  including 
plaintiff,  that  In  consideration  of  a  de- 
duction from  their  wages  defendant 
was  carrying  accident  Insurance  for 
their  benefit,  when  in  fact  defendant 
only  carried  liability  Insurance,  and  It 
appeared  that  no  company  issued  any 
such  policy  as  it  was  alleged  that  de- 
fendant promised  to  secure  for  Its  em- 
ployes, whereby  the  latter  would  be 
paid  a  certain  sum  in  case  of  accident, 
plaintiff  could  only  recover  the  amount 
deducted  from  his  wages,  and  was  not 
entitled  to  Indemnity  from  his  in- 
juries or  for  loss  of  time.  Judgment. 
114  S.  W.  167,  affirmed.— Williams  v. 
Detroit  Oil  &  Cotton  Co.,  123  S.  W.  406. 

040— Pisa,  Answer  or  Araaavit  of  De- 
fense. (Sea  88  Cant.  Die.  Insurance, 
6$   1004,   1808-1614.) 

88.  In  action  under  employer's  lia- 
bility policy,  held,  that  any  defense 
available  under  a  provision  of  the  pol- 
icy was  an  affirmative  defense  which 
it  was  necessary  to  plead.— Aetna  Life 
Ins.  Co.  v.  El  Paso  Electric  Ry.  Co., 
184   S.   W.   628. 


89.  Evidence,  In  a  contractor's  ac- 
tion on  a  policy  or  casualty  Insurance 
to  recover  the  amount  paid  an  employe, 
held  to  show  that  the  Judgment  in 
b   against   the   in- 


80.     Declaration    made    by 

an    insur- 

sured  was  not   the   result  of  collusion 

ance  company  to  a  third  peri 

fon,  deny- 

and   fraud.— United   States   Fidelity  & 

lng   its   liability    on    a  policy, 

.    will    not 

Guaranty   Co.   v.    Pressler,    186   S.   W. 

avail  the  benellclary  on  the  q 

uestlon  of 

waiver  of  notice  required  to 

be   given 

the     company. — Employers' 

Liability 

aea— Instructions.     (•*•   88   Cant.    Blg 

Assur.   Corp.    of    London   v. 

Roc  he  He. 

msuranos.  §§  1568,  1771-1784.) 

35  S.  W.  869. 

demntty     policy,    an 
earning    the    Intention    of    the   part 
held    Inapplicable     to    the    evidence 
Southwestern      Surety      Ins.      Co. 
Thompson,    180    3.    W.    941. 
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ACCIDENT  AND  HEALTH  INSURANCE 
DEFINITION  AND  NATURE 

Accident  insurance  is  a  contract  whereby  the  insurer  agrees  to 
pay,  in  case  the  insured  receives  any  personal  injury  through  acci- 
dent, s  weekly  amount  for  the  period  of  disability,  resulting  from 
such  accident,  or  8  fixed  amount  in  case  of  certain  specified'injuries, 
or  of  injuries  resulting  in  the  death  of  insured.     (1  C.  J.  Par.  1-2.) 

The  contract  is  not  one  of  indemnity  but  is  an  investment  by 
the  insured.     (Id.) 

It  has  been  considered  that  accident  insurance  is  akin  to  life 
insurance ;  and  essentially  the  same  principles  underlie,  and  the 
same  rules  govern  both  kinds  of  insurance,  and  indeed,  where  an 
accident  policy  in  addition  to  the  usual  provision  for  indemnity 
against  loss  by  reason  of  bodily  injury  by  accidental  causes,  stipu- 
lates for  the  payment  of  a  certain  sum  to  a  person  named  in  case 
of  death  of  the  insured  by  accident,  it  would  seem  clear  that  it 
is,  in  that  aspect,  a  "life  insurance  policy."     (1  C.  J.  Par.  2.) 

The  Revised  Statutes  of  Texas  have  denned  an  accident  insur- 
ance company  as  being  "a  corporation  doing  business  under  any 
charter  involving  the  payment  of  money  or  other  thing  of  value, 
conditioned  upon  the  injury,  disablement  or  death  of  persons  re- 
sulting from  traveling  or  general  accidents  by  land  or  water." 
(Eev.  St.  1914,  Art.  4724.) 

A  health  insurance  company  shall  be  deemed  to  be  a  corporation 
doing  business  under  any  charter  involving  the  payment  of  any 
amount  of  money,  or  other  thing  of  value,  conditioned  upon  loss 
by  reason  of  disability  due  to  sickness  or  ill  health.  (R.  S.  1914, 
Art.  4724.) 

To  Transact  no  Other  Kind  of  Insurance — Statutory  Regula- 
tions.— Companies  doing  a  life,  accident  or  health  business  shall 
not  take  risks  for  any  other  kind  of  insurance.  (Art.  4748,  Rev. 
St.  3914.)  The  forms  of  policies  shall  be  filed  with  the  Department 
of  Insurance  and  Banking  within  five  days  after  issuance. 

Incorporation  of  Insurance  Companies — In  General — Statutory 
Regulations. — Any  number  of  persons  desiring  to  form  a  company 
for  the  purpose  of  transacting  insurance  business  shall  adopt  and 
sign  articles  of  incorporation,  and  submit  the  same  to  the  attorney 
general;  and,  if  said  articles  shall  be  found  by  him  to  be  in  ac- 
cordance with  the  law  of  this  state,  and  of  the  United  States,  he 
shall  attach  thereto  his  certificate  to  that  effect,  whereupon  such 
articles  shall  be  deposited  with  the  commissioner  of  insurance  and 
banking.     (Art.  4705,  Rev.  St.  1914.) 
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(This  article  in  its  origin  was,  as  in  its  language  it  is,  a  general 
provision  applicable  to  all  insurance  corporations,  except  such  as 
may  be  excluded  by  Articles  4793,  4830,  4855  and  4860.  State  v. 
Burgess,  109  S.  W.  923,  101  Texas  524.) 

The  articles  of  incorporation  shall  contain  (1)  The  name  of  the 
company,  (2)  the  place  of  the  principal  business  office,  (3)  the  kind 
of  insurance  to  be  transacted,  (4)  the  amount  of  capital  stock,  to 
be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art.  4706, 
Rev.  St.  1914.)  The  commissioner  of  insurance  shall  then  examine 
into  the  company  and  the  company  must  certify  under  oath  that 
the  capital  is  bona  fide  its  property.  The  stock  shall  be  divided 
into  shares  of  one  hundred  dollars  each,  and  the  capital  stock 
shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county,  city 
or  national  bank  stock  or  (3)  in  first  mortgages  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upon  the  pledge  of  stocks,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend  paying  corporations 
or  in  bills  of  exchange.  (Art.  4712,  Rev.  St.  1914.)  The  affairs 
of  the  company  shall  be  managed  by  not  more  than  thirteen  and 
not  fewer  than  seven  directors,  who  shall  choose  a  president  and 
other  officers. 

"The  laws  relating  to  and  governing  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this 
state  in  so  far  as  the  same  may  not  be  inconsistent  with  the  pro- 
visions of  this  title."     (Arts.  4723  and  4733,  Rev.  St.  1914.) 

Life,  Health  and  Accident  Insurance  Companies — Statutory  Reg- 
ulations.— Any  three  or  more  citizens  of  this  state  may  associate 
themselves  together  and  form  a  company  to  transact  any  one  or 
more  of  these  different  kinds  of  insurance  and  the  signed  and  ac- 
knowledged articles  of  incorporation  shall  contain  (a)  the  name 
and  residence  of  each  one  of  the  incorporators  (b)  the  name  of  the 
company,  (c)  location  of  home  office,  (d)  kind  of  insurance  to  be 
transacted,  (e)  amount  of  capital  stock,  to  be  not  less  than  one 
hundred'  thousand  dollars,  (f)  period  of  time  it  is  to  exist,  (g) 
number  of  shares  of  capital  stock,  (h)  other  provisions  which  in- 
corporators may  deem  proper  to  insert.  (Art.  4725,  Rev.  St.  1914.) 
These  articles  shall  be  filed  with  the  commissioner  of  insurance 
who  shall  submit  them  to  the  attorney  general  for  approval.  If 
they  are  approved  they  are  then  filed  and  recorded  and  the  new 
company  may  then  complete  its  organization.  (Art.  4726,  Rev. 
St.,  1914.)  After  this  is  done  the  insurance  commissioner  then 
makes  a  thorough  examination  and  if  satisfied  he  issues  a  certifi- 
cate of  authority  to  the  company  to  transact  the  kind  of  insur- 
ance desired  in  this  state.  (Art.  4728,  Rev.  St.  1914.)  The  com- 
panv  mav  sue  or  be  sued  but  only  the  commissioner  of  insurance 
may  enjoin.     (Art.  4732,  Rev.  St.' 1914.) 

Under  Article  4762,  Rev.  St.  1914,  companies  may  be  formed  with 
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but  $25,000  capital  stock  to  transact  life,  health  and  accident  in- 
surance business  in  Texas  only,  on  the  weekly  or  monthly  premium 
plan  and  writing  policies  in  amounts  of  one  and  two  thousand 
dollars. 

Foreign  Companies — Statutory  Regulations.— Foreign  insurance 
companies  desiring  to  do  business  in  this  state  shall  furnish  a  sworn 
statement  by  the  president,  vice-president,  treasurer  or  secretary 
of  such  company  to  the  commissioner  of  insurance  showing:  The 
name  of  the  company ;  the  amount  of  the  capital  stock ;  the  amount 
of  the  capital  stock  paid  up ;  the  assets  of  the  company ;  amount 
of  liabilities  of  the  company ;  losses  adjusted  and  due ;  losses  ad- 
justed and  not  due ;  losses  adjusted ;  losses  in  suspense  and  for  what 
cause ;  all  other  claims  against  the  company,  describing  same.  (Art. 
4765,  Rev.  St.  1914.)  Such  statement  shall  be  accompanied' by  a 
certified  copy  of  its  articles  of  incorporation,  with  all  amendments 
and  by-laws,  together  with  names  and  residences  of  each  of  its 
officers  and  directors,  all  sworn  to  under  the  hand  of  the  presi- 
dent or  secretary  of  the  company.  (Art.  4766,  Rev.  St.  1914.) 
Each  such  foreign  insurance  company  must  be  possessed  of  at 
least  $100,000  paid  up  in  cash  money  capital  stock.  All  mutual 
companies  must  be  possessed  of  at  least  $100,000  of  net  surplus 
assets  invested  according  to  law.     (Art.  4767,  Rev.  St.  1914.) 

Foreign  Companies — Shall  File  Power  of  Attorney. — Each  life 
insurance  company  doing  business  in  this  state  must  file  a  power  of 
attorney  with  the  commissioner  of  insurance  empowering  him  to 
accept  service  for  it  in  any  suit  that  may  be  pending.  (Art.  4773, 
Rev.  St.- 1914.) 

Investment  in  Texas  Securities. — All  life  insurance  companies 
transacting  business  in  this  state  shall  invest  in  Texas  securities 
and  Texas  real  estate  a  sum  of  money  equal  to  at  least  seventy-five 
per  cent  of  the  aggregate  amount  of  legal  reserve  required  by  law. 
(Arts.  4775-4790,  Rev.  St.  1914.)  This  does  not  apply  to  fraternal 
beneficiary  associations  or  to  companies  the  total  amount  of  whose 
Texas  reserves  does  not  exceed  $5000.     (See,  also,  page  219.) 

Foreign  Corporations  Are  Held  to  Accept  the  Provisions  of  Title 
71  —  General  Provisions  —  Statutory  Regulations. —  The  provisions 
of  this  title  are  conditions  upon  which  foreign  insurance  corpora- 
tions shall  be  permitted  to  do  business  within  this  state  and  such 
corporations  are  held  to  have  assented  thereto  as  a  condition  prece- 
dent to  its  right  to  engage  in  such  business  in  this  state.  (Art. 
4972,  Rev.  St.  1914.) 

Foreign  Assessment  Companies— Statutory  Regulations. — Foreign 
companies  having  cash  assets  of  not  less  than  $100,000,  invested  ac- 
cording to  the  laws  of  this  state  may  be  licensed  to  do  business 
in  Texas  subject  to  the  provisions  of  Chapter  4.  (Rev.  St.  1914, 
Art.  4791-4793.)  Such  a  company  must  first  file  with  the  commis- 
sioner of  insnrance  the  following :    A  copv  of  its  charter,  a  power 
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of  attorney  to  the  commissioner  of  insurance,  a  sworn  certificate 
that  it  is  paying  and  haa  paid  for  the  past  twelve  months  the  full 
amount,  named  in  its  policies,  a  sworn  statement  of  its  business 
for  the  previous  fiscal  year  ending  December  31st,  a  certified  copy 
of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and  appli- 
cation, a  certificate  from  the  proper  authority  of  its  home  state 
that  it  is  legally  entitled  to  do  business  there  and  has  at  least 
$100,000  surplus  assets  subject  to  its  indebtedness.  An  annual 
report  is  also  required.  (See  National  Life  Assn.  v.  Hagelstein, 
156  S.  W.  353.)  The  provisions  of  this  chapter  do  not  apply  to 
mutual  benefit  associations. 

Mutual  Assessment  Accident  Insurance  Home  Companies — Stat- 
utory Regulations. — Any  number  of  bona  fide  citizens  and  residents 
of  Texas,  not  less  than  five,  may  organize  a  corporation  to  transact 
accident  insurance  business  upon  the  co-operative  or  mutual  assess- 
ment plan,  without  capital  stock.  The  charter  of  such  a  company 
shall  contain :  The  name  of  such  company,  the  number  of  its 
directors  with  their  names  and  residences,  the  location  of  its  prin- 
cipal office,  the  fact  that  such  company  has  no  capital  stock,  its 
purpose  and  plan  of  doing  business — that  it  is  to  be  conducted  upon 
the  assessment  plan  without  lodges,  and  lastly,  the  term  of  years 
(not  more  than  fifty)  for  which  it  is  to  exist.  (Arts.  4794,  4795, 
Rev.  St.  1914.)  Such  charter  must  be  presented  to  the  attorney 
general  and  muBt  be  accompanied  by  affidavits  of  the  incorporators 
showing  that  they  are  bona  fide  citizens  of  the  state,  by  bona  fide 
applications  of  two  hundrefl  applicants  for  not  less  than  $100,000 
insurance,  by  an  affidavit  by  one  of  the  incorporators  showing  thai 
each  of  said  applicants  has  deposited  with  the  applicant  at  least 
eighty  cents  on  each  one  thousand  dollars  insurance  so  applied  for, 
and  by  a  certificate  of  some  solvent  bank  showing  that  all  such  ad- 
vance funds  are  deposited  therein  to  be  turned  over  to  the  treas- 
urer upon  organization.  (Art.  4796,  Rev.  St.  1914.)  Upon  ap 
proval  by  the  attorney  general  the  charter  is  filed  with  the  com- 
missioner of  insurance  who  furnishes  the  new  company  with  a  cer- 
tificate authorizing  it  to  do  business. 

Upon  this  being  done  the  company  is  a  body  politic  and  corpor- 
ate with  the  right  to  transact  its  business  in  this  state  and  else- 
where, to  hold  and  alienate  property,  to  contract,  sue  and  be  sued, 
to  have  succession,  to  make  by-laws  by  its  board  of  directors  and 
to  carry  on  its  business  subject  to  the  provisions  of  Chapter  V 
of  the  Revised  Statutes  1914,  Article  4797. 

Such  a  company  shall  be  deemed  to  be  doing  business  when  it 
issues  any  certificate,  policy  or  other  evidence  of  interest  to  its 
members,  whereby  upon  death  or  total  disability  any  money  is  to 
be  paid  to  such  member  or  his  beneficiary,  such  money  being  de- 
rived from  admission  fees,  dues  and  assessments.  (Art.  4798,  Rev. 
St.   1914.)     Companies  of  this  kind  must  not  issue  certificates  of 
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stock,  declare  dividends  or  pay  profits.    (Art.  4799,  Rev.  St.  1914.) 

(A)  Notice  of  By-Laws — How  Given-  Statutory  Regulations. — 
Such  corporations  must,  before  the  adoption  of  any  by-laws  or 
amendments  cause  the  same  to  be  mailed  to  all  the  members  and 
directors,  together  with  the  notice  of  the  time  and  place  when  the  . 
same  will  be  considered,  the  same  to  be  mailed  at  least  ten  days 
before  the  time  of  such  meeting.  However,  the  provisions  of  this 
article  do  not  apply  to  by-laws  adopted  within  sixty  days  after 
the  incorporation  of  the  company.     (Art.  4800,  Rev.  St.  1914.) 

(B)  Notice  of  Assessment  Host  Show  What— Statutory  Regu- 
lations.— Each  notice  of  assessment  must  state  the  cause  and  pur- 
pose of  the  same,  amount  paid  on  the  last  claim  paid,  the  cause  of 
disability  or  death,  the  name  of  the  member  for  whose  death  or 
disability  the  payment  was  made,  the  maximum  face  value  of  the 
certificate  or  policy,  and,  in  case  of  disability,  the  maximum  amount 
provided  for  in  such  policy  or  certificate,  and,  if  not  paid  in  full, 
the  reason  therefor.    (Art.  4805,  Rev.  St.  1914.) 

(C)  Constitutions  and  By-Laws. — Before  the  by-laws  of  a  mu- 
tual assessment  accident  association  may  be  amended  the  corpora- 
tion must  mail  such  by-laws  or  amendments  to  each  member  of, 
such  association  at  least  ten  days  before  the  meeting  which  shall 
consider  them,  giving  notice  of  the  time  and  place  when  same  shall 
be  considered.  (Rev.  St.  1914,  Art.  4800.)  It  is  not  sufficient  to 
merely  give  the  day  of  the  month.1  As  to  such  notice  too  it  is 
immaterial  that  a  member  knew  the  location  of  the  company's 
home  office.1 

Statutory  Regulations — As  to  Accident  and  Health  Companies  in 
General— (A)  Provisions  Shall  Apply  to  All  Companies.— 
All  the  provisions  of  the  laws  fo  this  state  applicable  to 
life,  fire,  marine,  inland,  lightning  or  tornado  insurance  companies 
apply  so  far  as  the  same  are.  applicable  to  all  companies  transact- 
ing any  other  kind  of  insurance  business  in  this  state,  so  far  as  they 
are  not  in  conflict  with  the  provisions  made  specially  applicable 
thereto.     (Art.  4955,  Rev.  St.  1914.) 

(B)  Chapter  15  of  the  Revised  Statutes  of  1914  Does  Not  Ap- 
ply to  Fraternal  Beneficiary  Companies.— The  chapter  entitled  "Gen- 
eral Provisions"  (Chapter  15)  does  not  apply  to  fraternal  bene- 
ficiary associations  nor  does  it  apply  to  companies  carrying  on  the 

AOOXDBHT    AMD    HEALTI     HIDE-  notice  to  specify  the  time  and  place  of 

ASTCZ — (»)     HUTDAL  consideration.— Hackle r  v.  Interaatlon- 

COWAJfTOB.  «1  Travelers'  Ass'n,  185  S.  W.  44.     See 
28  Cent.  rag    Insurance.  I  4S. 

M — CoBttttaUona  and  By-l«ws.     (Im  a     Where    the    notice    that    amend- 

08  Oast.  Dtf-  Xnsunuio*,     §9e.)  ments  to  the  by-laws  of  a  mutual  as- 
sessment accident  association  would  be 

l.     A  notice  to  members  of  a  mutual  acted  upon  was  defective  because  not 

assessment    accident    association     thai  specifying   the   place  of   meeting.   It   Is 

amendments  to  the  by-laws  would  be  Immaterial   that   a    member,   asserting 

considered    at    the    next    regular    meet-  the  Invalidity  of  the  amendment  an  to 

Ing  of  the  board  of  directors.  Saturday.  him.    knew    the    location    of    the    home 

December     9th.     Is     Insufficient     under  office  of  the  association  at  Which  place 

Rev.   9t.    1911.   art.    4800.   requiring   the  the    meeting  actually   wu   held.— Id. 
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business  of  life  or  casualty  insurance  on  the  assessment  or  annual 
premium  plan.     (Art.  4957,  Rev.  St.  1914.) 

(C)  No  Level  Premium  Policies  Shall  Be  Issued. — It  is  now 
unlawful  for  level  premium  policies  providing  for  more  than  one 
year  preliminary  term  insurance  to  be  sold  in  this  state.  (Art. 
4952,  Rev.  St.  1914.) 

(D)  Companies  Shall  Not  Discriminate. — -Life  insurance  com- 
panies are  forbidden  to  discriminate  in  favor  of  individuals  of  the 
same  class  and  of  equal  expectation  of  life  in  the  amount  of  or  pay- 
ment of  premiums  charged  or  in  other  benefits.  Neither  are  they 
or  their  agents  permitted  to  offer  rebates  of  premiums  or  to  offer 
any  inducements  under  penalties  provided  in  the  Penal  Code.  (Art. 
4954,  Rev.  St.  1914.) 

(E)  Companies  Shall  Not  Misrepresent  Policies.— -Life  insur- 
ance companies  or  their  officers  or  agents  must  not  issue  or  cir- 
culate any  estimate,  illustration,  circular  or  statement  misrepre- 
senting the  terms  of  any  policy  issued  by  it  or  benefits  or  ad- 
vantages promised  therein.     (Art.  4958,  Rev.  St.  1914.) 

INSURANCE  AGENTS  AND  BROKERS 

Statutory  Begrdations — (A)  Agents  Must  Be  Authorised  to 
Solicit  Insurance. — Agents  before  soliciting  insurance  for  any  com- 
pany must  first  procure  a  certificate  from  the  commissioner  of 
insurance.     (Art.  4960,  Rev.  St.  1914.) 

(B)  Who  Are  Agents. — A  person  is  held  to  be  an  agent  of  an 
insurance  company  who  solicits  insurance,  who  takes  or  transmits 
an  application  for  or  policy  of  insurance,  or  who  advertises  or 
gives  notice  that  he  will  do  so,  who  receives  or  delivers  a  policy, 
who  examines  or  inspects  any  risk,  who  collects  or  transmits  any 
premium,  who  makes  or  forwards  any  diagram  of  any  building 
or  buildings,  who  performs  any  other  act  in  the  consummating 
of  a  contract  of  insurance,  or  who  shall  examine  into  or  adjust 
any  loss.  This,  however,  does  not  make  citizens  who  arbitrate  in 
the  adjustment  of  losses  agents  nor  does  it  cover  attorneys  at  law. 
(Art.  4961,  Rev.  St.  1914.) 

(C)  Policies  Must  Be  Issued  Only  Through  Resident  Agents, 
Except. — All  companies  of  whatsoever  kind  are  prohibited  from 
authorizing  or  allowing  any  person  or  agent  who  is  a  non-resident 
of  Texas  to  issue  or  deliver  any  policy  of  insurance  on  persons  or 
property  located  in  this  state.  It  is  provided  that  this  does  not 
apply  to  common  carriers  or  to  persons  who  on  oath  state  that  they 
cannot  obtain  insurance  on  their  person  or  property  through  agents 
in  this  state.     (Art.  4963,  Rev.  St.  1914.) 

(D)  Solicitor  of  Insurance  to  Be  Deemed  Agent  of  Company.— 
A  person  who  solicits  an  application  for  life  insurance  is  to  be 
regarded  as  the  agent  of  the  insurer  in  any  controversy  arising 
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but  such  an  agent  does  not  have  the  power  to  waive,  change  or 
alter  any  of  the  terms  or  conditions  of  the  application  or  policy. 
(Art.  4968,  Rev.  St.  1914.) 

(Z)  Persons  Debarred  From  Acting  as  Agent. — No  corporation 
or  stock  company  can  he  the  agent  of  a  life  insurance  company. 
(Art.  4969,  Rev.  St.  1914.) 

(F)  Revocation  of  Agent's  Authority. — An  agent's  authority  to 
solicit  insurance  may  be  revoked  for  violation  of  any  of  the  insur- 
ance laws,  for  knowingly  deceiving  or  defrauding  a  policy  holder 
or  for  unreasonably  failing  and  neglecting  to  pay  over  to  the  com- 
pany the  premiums  collected  by  him.     (Art.  4971,  Rev.  St.  1914.) 

THE  CONTRACT  IN  GENERAL— NATURE, 
REQUISITES  AND  VALIDITY 

Policies  Governed  By  the  Laws  of  Texas,  Notwithstanding  Stipu- 
lations to  the  Contrary — Statutory  Regulations. — All  contracts  of 
insurance  payable  to  any  citizen  of  this  state  are  held  to  be  con- 
tracts entered  into  by  virtue  of  the  laws  of  this  state  and  gov- 
erned thereby  although  such  policy  may  provide  that  the  con- 
tract was  executed  and  is  payable  together  with  the  premiums 
outside  this  state  or  at  the  home  office  of  the  company  issuing 
the  Bame.     (Art.  4950,  Rev.  St.  1914.) 

Policies  of  Life  Insurance  Shall  Contain  the  Entire  Contract — 
Statutory  Regulations. — All  life  insurance  policies  now  sold  in 
Texas  are  to  contain  the  entire  contract  between  the  insurer  and 
insured  and  the  application  for  such  policy  may  be  made  a  part 
thereof.     (Art.  4953,  Rev.  St.  1914.) 

Policies  Must  Be  Accompanied  By  Copy  of  Questions — Statutory 
Regulations. — A  copy  of  the  questions  and  answers  of  the  applica- 
tion shall  accompany  every  policy — either  photographic  or  printed. 
However,  this  provision  does  not  apply  to  life  policies  with  pro- 
visions making  the  policies  indisputable  after  two  years,  providing 
the  premiums  are  paid.     (Art.  4951,  Rev.  St.  1914.) 

Statutory  Regulation  of  Mutual  Assessment  Companies — Policy 
Shall  Specify  What. — The  policy  must  specify  the  amount  it  prom- 
ises to  pay  upon  the  contingency  insured  against,  the  number  of 
days  after  the  receipt  of  satisfactory  proof  of  the  happening  of 
such  contingency  at  which  such  payment  shall  be  made.  Upon 
the  happening  of  such  contingency  the  corporation  shall  be  liable 
for  the  payment  of  the  full  amount  at  the  time  specified,  sub- 
ject to  such  legal  defenses  as  it  may  have.  However,  if  the  assess- 
ments made  in  accordance  with  the  by-laws  to  meet  such  payment 
are  not  sufficient  then  the  amount  so  raised  and  paid  over  shall 
be  considered  as  fully  discharging  such  corporation  from  liability. 
(Art.  4807,  Rev.  St.  1914.) 
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Application  or  Offer  and  Acceptance. — There  is  no  contract 
where  an  application  permits  an  applicant  to  rejeet  the  policy 
within  a  stated  time.9 

Validity  in  General, — An  applicant  is  bound  by  the  answers  in 
an  application  and  he  should  read  them  over  before  signing.  If 
he  accepts  a  policy  he  is  bound  by  its  provisions  whether  he  reads 
them  or  not,  providing  of  course,  fraud  or  mistake  do  not  enter 
in.s 

Incorporation  of  Constitution,  By-Laws  or  Rules  of  Insurer. — 
The  constitutions  and  by-laws  control  in  the  description  of  in- 
juries for  which  losses  are  payable.* 

Deliverance  and  Acceptance. — Where  an  application  so  provides 
a  policy  does  not  take  effect  until  the  application  has  been  ac- 
cepted by  the  company  and  the  company  is  not  estopped  to  deny 
its  liability  for  any  injuries  prior  to  such  acceptance.'  Where  an 
applicant  refused  to  accept  a  certificate  the  contract  never  took 
effect.* 

Reformation.— To  reform  a  policy  to  conform  to  the  actual  in- 
tent of  the  parties  there  must  be  mutual  mistake  or  mistake  on 
one  side  and  fraud  on  the  other.' 


'-TK1    ooxtbaot   or    &BlTBm*T. 

(«••  1  Cyc.  I  843.)      (A.)  BTATUKE, 
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3.  Where  the  application 
which  an  accident  policy  was 
permtlted  applicant   to   reject   a 
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7.  Where  the  application  expressly 
made  a  part  of  the  policy  provides 
that  the  company  shall  not  be  liable 
for  Injury  or  death  happening  prior  to 
the  "receipt  and  acceptance"  of  the  ap- 
plication and  membership  fee.  the  con- 
tract does  not  take  effect  until  accept- 
ance, and  the  company  is  not  estopped 
to  deny  liability  for  death  occurring 
prior  thereto  by  having  received  the 
application     and     retained     the    fee. — 


8.     Wher 


provision  of  the 


factory,   applicant   might   return   It   to 

13R.— validity     in.    OanemU.       (Bee     «B 

Cent.    Dig".    Insurance,    §§   848-I4B.) 

membership  fee,  the  applicant  refused 

to    accept    the    certificate,    so    that    the 

8.     In  absence  of  fraud   on   mistake. 

contract  never  took  effect,  the  associa- 

the applicant  for  insurance,   accepting 

tion  was  not  estopped  to  deny  liability 

the  policy,   is  bound  by  its  provisions. 

because  It  Insisted  on  proof  of  loss  and 

whether    read    or    not.— Great    Eastern 

did    not   return    the   membership   fee. — 

Caaualty    Go.    v.    Thomas,    178    S.    W. 

Business     Men's     Accident     Ase'n     of 

603. 

Texas  v.  Webb,  163  S.  W.  S80.     See  2S 

Cent.    Dig.    Insurance,    If    7K.    Z63. 

138 — Incorporation  of  ComUtutlon,  sly- 

Zcws,  or  H-niea  of  mum.     <Sm  SB 

143— Reformation.      (Be*  38  Cent.  Dig. 

Cant.  Big.  Inrnranca,  f  SIB.) 

LunruiM,    §§    SSfi-a7a.) 

8.     Limitations   aa   to   louses   In   the 

9.      An   insurance   policy    will   not  be 

constitutions  and    by-laws   of   an   acci- 

rclormed   to    conform     to    the    alleged 

dent  fraternity  held  to  control  the  de- 

actual  Intent   of  parlies,   unless   there 

scription   of   Injuries   for   which    losses 

was  mutual  mistake,  or  mistake  on  one 

were    payable. — Eminent    Household   of 

side  and  fraud  on  other. — Great  East- 

Columbian   Woodmen    v.    Hancock.    171 

ern  Casualty  Co.  v.  Thomas,  178  S.  W. 
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CONSTRUCTION  AND  OPERATION 

Application  of  General  Boles  of  Construction. — The  general  rule 
that  a  policy  should  be  construed  most  favorably  to  the  beneficiary 
does  not  apply  where  no  ambiguity  or  uncertainty  exists  in  the  lan- 
guage of  a  policy."  The  Supreme  Court  has  also  held  that  al- 
though the  construction  most  favorable  to  the  insured  and  which 
makes  the  insurer  liable  usually  obtains  yet  a  policy  should  not 
be  so  construed  as  to  make  a  new  contract  in  disregard  of  the 
plain  and  unambiguous  language  of  the  parties.11  As  a  general 
rule,  however,  it  is  almost  universally  held  that  a  contract  of  in- 
surance should  be  construed  most  favorably  to  the  insured  and 
towards  holding  the  insurer  liable.1* 

What  Law  Governs. — The  statute  of  the  local  forum  governs  in 
all  actions  for  the  recovery  of  damages  and  attorneys'  fees  even 
though  the  contract  of  insurance  was  made  in  a  foreign  state.1* 

Construing  Together  Policy  and  Accompanying'  Papers. — The 
rule  is  that  where  the  application,  policy  and  premium  notes  are 
executed  at  the  same  time  they  are  regarded  as  parts  of  the  same 
transaction  and  should  be  construed  together.1* 

Construing  Statutes  and  Charter,  By-Laws  or  Rules  of  Insurer 
as  Part  of  Policy. — A  by-law  will  not  be  permitted  to  override 
the  plain  letter  of  the  policy  and  the  latter  will  govern — otherwise 
the  insurer  would  be  able  to  limit  its  liability  indefinitely  and  as 
it  may  see  fit."  The  statute  (Art.  4807,  Rev.  St.  1914)  expressly 
provides  that  the  insurer  shall  be  liable  for  the  payment  of  the 
amount  in  full  and  this  amount  is  the  amount  in  the  certificate  or 


(■)    oonrauciioi  ivd  onu- 

susceptible   of  any  construction   mak- 

TlOW      (*M    1    OTC.    343.) 

ing  the  Insurer  responsible  for  the  loss 

of  Injury,  it  Is  the  duty  of  the  court 

146— Application   of   UuiU  Bn]M   of 

tc  so  construe  It. — Western  Indemnity 

■nranoe,   gS99S-M4-S8a) 

14T — What  I*w  Governs.     S*e  as  Cent. 

10.     The  rule  that  a-  policy  must  be 

Dir-   Xnaoraiiioa,   §   aoa. 

construed   most    liberally   In   favor   of 

the     beneficiary     has     no     appll  catloh 

13.     Though   a   contract   of  accident 

where   there   Is  no  ambiguity  nor  un- 

Insurance was  made  in  a  foreign  state. 

certainty  in  the  language  sought  to  he 

the  statute  of  the  forum  providing  for 

construed.      Judgment  99  S.  W.  877.  re- 

the recovery  of  damages  and  attorneys 

versed. — Continental    Casualty    Co.    v. 

fees  governs  an  action  thereon. — Trav- 

Wad6, 105  S.  W.  36. 

eler's    Ins.    Co.    v.    Harris,     178    S.    W. 

11.  While  an  accident  Insurance 
policy  should  be  construed  most  favor- 
ably to  Insured,  and  so  as  to  make 
the  insurer  responsible  for  the  loss 
If  the  pollcv  Is  fairly  susceptible  of 
such  construction,  yet  It  cannot  bs  so 
construed  as  to  malce  a  new  contract.  14.     Where    an     application     for    in- 

In    disregard    of    the   plain   and    unam-  surance.  the  policy  Issued  thereon.  and 

biguous  language   used  by   the  parties.  the  notes  given  for  the  premiums  were 

Judgment   12   8.   Wl    1047.   reversed. —  executed    contemporaneously,    the    In- 

Maryland  Casualty  Co.   v.   Hudgins.  76  struinents   were   parts  of   one   transac- 

S.  W.  746,  97   Teg.   IS*,  tlon.  and  must   be  construed   together 

13.     A  contract  of  Insurance    should  in   ascertaining   the   terms   of   the   con- 

be  construed  most  favorahly  to  the  In-  tract. — North    American    Ace.    Ins.    Co. 

sured.  and  where  Its  language  Is  fairly  v.   Ho  wen,   102  S.   W.    163. 
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policy  stated.17  Following  out  the  general  rule,  it  is  held  that  where 
a  provision  in  a  constitution  is  susceptible  of  two  constructions,  the 
one  most  favorable  to  the  insured  will  be  adopted,  and  further,  the 
court  will  examine  other  provisions  as  an  aid  in  arriving  at  its  mean 
ing.,s  Of  courrse,  the  policyholders  in  an  association  in  agreeing 
to  be  bound  by  future  by-laws  which  may  be  passed,  intend  only 
such  by-laws  as  the  association  has  power  to  pass." 

Parties  to  Contract  and  Relations  Between  Them. — A  policy  pur- 
porting to  insure  persons  only  between  eighteen  and  sixty-five 
years  of  age  is  void  when  issued  to  a  man  over  sixty-five." 

PREMIUMS,  DUES  AND  ASSESSMENTS 

Payment  of  Premiums, — It  would  appear  that  the  insurer  has  a 
right  to  determine  how  payments  of  premiums  shall  be  made  to  a 
certain  extent  as  it  has  been  held  that  the  mailing  of  a  check  for 
dues  is  not  payment  until  it  is  received."  Payment  is  not  made 
when  a  letter  containing  the  remittance  is  deposited  in  the  post- 
office  but  when  it  is  received  by  the  association,  unless  the  insurer 
has  authorized  remittance  by  mail.2*  As  to  when  payments  must 
be  made  it  cannot  be  said  that  time  is  of  the  essence  of  an  acci- 
dent policy." 


IBS — Construing-  Itatutaa  and  Charter, 
By-Iis  wi  or  Rules  of  Xnanrex  as  Fart 
Of  polloy.  <«*•  SB  Dent.  Mf.  Xnanr- 
anoe,   |  318.) 

IS.  Policyholders  in  an  Insurance 
association,  agreeing  to  be  bound  by 
future  by-laws  passed,  held  to  Intend 
only  such  by-laws  as  the  association 
has  power  to  pass, — Eaton  v.  Interna- 
tional Travelers'  Ass'n  of  Dallas.  136 
1   28   Cent.   Dig.   In3Ur- 
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1    Of    B 


t   Ins 


e  association,  limiting  th 

to  *500    for  death    resulting   fro 

plcxy  caused  by  accident,  held  u 


for  apoplexy  resulting  from  accident. 
under  a  certificate  providing  for  the 
payment  of  $6,000  In  case  of  death, 
and  not  referring  to  the  by-law. — In- 
ternational   Travelers'    Ass'n    v.    Bra- 


17.     Under    Rev 


lable    for    the 


Protective  Ass'n  of  America  v.  Roth. 
108  S.  W.  1039,  affirmed. — Roth  v. 
•v.  Ass'n  of  Amerl- 
.02  Tex..  241.  See 
irance.    ESI  S70-1872. 

i».  a  clause  in  a  certlflcate.  pro- 
viding that  the  association  shall  not 
be  liable  In  case  of  disability  when 
caused  by  any  bodily  or  mental  In- 
firmity or  disease,  dueling,  lighting. 
wrestling,  war,  or  riot,  appllea  to  a 
case  of  disability  only,— Id. 
IBS — putt**  to  Contract  and  Salatlona 

BttwMn   Them.      (Baa   08  Cant.  IHf. 

ftmiMM,    §|    316-323.) 

SO.  An  accident  -  policy  provided 
that;  "This  ticket  does  not  Insure 
any  person  under  18  or  over  6E  years 

death  only."  Held,  that  such  policy 
Issued  to  a  man  over  66  years  of  age 
was  void;  the  words  "except  against 
death  only"  not  applying  to  him. — Per- 
ry v.  Standard  Life  &  Accident  Ins. 
Co.  of  Detroit,  Mich.,  125  S.  W.  ST4. 
See  28  Cent.  Dig.  Insurance.  1(316- 
322. 

vi-iBEmum,     duei     urn     as- 


hence  the  Insi 


by-L 


-Id. 


mit    : 


tslon  of  the 
tlon  Is  susceptible  of  two  construc- 
tions, it  must  be  given  Ihe  interpreta- 
tion most  favorable  to  the  beneficiary, 
and  the  court  will  look  to  any  other 
provision  which  will  aid  It  In  arrlvinK 
at   Its  meaning.     Judgment  Travelers' 


186 — Payment   of    Premiums,      (lea   28 
Die-.  Insurance,   gfi  388-388,) 

81.  Whether  time  for  payment  of 
premiums  on  an  accident  policy  Is  of 
the  essence  depends  on  Ihe  wording 
thereof,  and  It  cannot  be  said  that 
as  a  matter  of  law  time  Is  of  the 
essence. — North  Amercian  Ins.  Co.  v. 
Jenkins,  181  S.  W.  307. 
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CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OP  POLICY 

Bight  of  Insurer  to  Cancel  Certificate  or  Policy.— A  board  of 
directors  of  an  association  has  authority  to  cancel  a  membership 
where  they  deem  a  member  to  have  become  a  more  hazardous 
risk.*" . 

Validity  of  Cancellation. — The  death  of  the  insured  revokes  all 
offers  of  cancellation  made  by  him  prior  to  his  death,  and  not  ac- 
cepted by  the  insurer  prior  thereto.**'  The  rights  of  the  parties 
become  fixed  by  the  death  of  the  insured  and  the  insurer  cannot 
accept  his  previous  offer  to  cancel  by  withdrawing  its  claim  on 
his  wages  in  payment  of  the  premium  due.2'"  And  in  such  a  case 
the  wife  of  the  insured  would  not  be  estopped  by  her  conduct  in 
receiving  the  full  amount  of  her  husband's  wages,  from  enforcing 
collection  of  the  policy,  the  agreement  between  the  insured  and 
insurance  company  having  been  that  sufficient  funds  should  be 
left  with  the  employer  of  the  insured  to  pay  the  premium  each 
month.*" 


Sfl.     The    mailing    of   a    check    by    a 

other  provisions   relative   to  expulsion. 

member  for  the  amount  of  his  dues  If 

— Travelers'  Protective  Ass'n  of  Amer- 

not payment  until  tt  Is  received.  Judg- 

ica  y.   Dewey.   78    S.    W.    1087.    34   Tex. 

ment    Travelers'     Protective    Asa'n    of 

Civ.  App.   419.     See  Cent.  Dig.   vol.   28. 

America   v.    Roth,    108    S.    W.    1039.   af- 

cols.  3022,   3023.   1   1877. 

firmed. — Roth  v.   Travelers'   Protective 

Ass'n    of   America.    HE    S.    W.    31,    102 

S33— Validity  of  OanoeUaHon.     Sae  OS 

Tex.  241.     See  28  Cent.  Dig.  Insurance. 

Dent.   Dig.   Insurance,   }   SOB. 

}   188T. 

83b.    Where  an  Insurance  company, 

S3.     Where  it   does   not   appear    that 

In  pursuance  to  the  terms  of  a  policy. 

an  accident  Insurance  association  had 

sent   in   its    claim   for   a   premium   to 

authorized  remittances  of  dues  by  mall. 

Insured's    employer,    and.    before    its 

payment  is  not  made  when  the  letter 

payment,    Insured,    who   had    requested 

containing  the  remittance  Is  deposited 

a  cancellation,  died,  the  rights  of  the 

in  the  post  office,  but  when  received  by 

parties  having  then  become  fixed,   the 

i  Cant.   Dig.   unuuH,   S5488-W9.) 

S3*.     The  constitution  of  a  beneficial 

of  Missouri,  authorized  the  directors 
to  cancel  any  membership  If  deemed 
advisable  by  them,  and  there  were 
other  provisions  of  the  constitution 
of  the  order  as  well  as  of  the  laws 
of  Missouri  which  authorized  expulsion 
or  a  member  for  the  commission  of 
any   felonous  offense,   habitual   drunk- 


vlolatlor 


ihip. 


Held,    that    the 


uice  company  could  not  alter 
and  accept  Insured's  offei-  of 
withdrawing  Us  claim 
on  his  wages, — Travelers'  Ins.  Co.  v. 
Jones,  73  S.  W.  978. 

B3o.  Death  of  insured  revokes  all 
oilers  of  cancellation  made  by  him 
prior  to  his  death,  and  not  accepted 
by  Insurer  prior  thereto. — Travelers' 
Ins.   Co.    v.   Jones,   73   S.   W.   978. 

83d.  Plaintiffs  husband  took  out  an 
accident  policy  which  provided  that 
Insured  should  leave  with  his  employer 
sufficlenl  funds  earned  In  the  preced- 
ing month  to  pay  premium  install- 
ments. Insured,  shortly  after  receiv- 
ing the  policy,  sent  It  to  defendant's 
State    agent,    asking    that    It    be    oan- 


t  in  a 


mnlo' 


r  for 


having  lost  an  eye,  which  rendered 
him  a  more  hazardous  risk,  the  pro- 
vision authorizing  the  directors  to  can- 
cel a  membership  as  deemed  advis- 
able   not    being    In    conflict    with    the 


the  premium,  which  * 
Iff  received  the  full  ( 
earned  by  her  h us ban 


is  done.    Plain  t- 
for  that  month. 
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Remedies  for  Wrongful  Cancellation. — In  case  there  is  a  mere 
refusal  to  pay  sick  benefits  and  nothing  more  the  insured's  meas- 
ure of  damages  under  a  health  policy  is  the  amount  of  payments 
to  which  he  is  entitled.2*  Where  there  is  a  complete  repudiation 
of  such  a  policy  the  insured  may  rescind  and  recover  as  damages 
all  premiums  paid,  with  interest,  less  any  payments  made  to  him 
while  ill.** 

Rescission  By  Insured. — In  a  case  where  the  insured  offered  to 
rescind  but  the  insured  continued  to  send  in  its  claim  for  the 
premium,  such  action  amounted  to  a  rejection  of  the  offer." 

AVOIDANCE   OF   POLICY   FOR   MISREPRESEN- 
TATION, FRAUD  OR  BREACH  OF  WAR- 
RANTY OR  CONDITION 

Statutory  Provisions — (A)  Misrepresentation  Host  Be  Material 
to  Avoid  Contract.— Any  provision  in  any  contract  or  policy  of  in- 
surance issued  or  contracted  for  in  this  state,  which  provides  that 
the  answers  or  statements  made  in  the  application  for  such  con- 
tract, or  in  the  contract  of  insurance,  if  untrue  or  false,  shall  ren- 
der the  contract  or  policy  void  or  voidable,  shall  be  of  no  effect, 
and  shall  not  constitute  any  defense  to  any  suit  brought  upon 
such  contract,  unless  it  be  shown  upon  the  trial  thereof  that  the  ■ 
matter  or  thing  misrepresented  was  material  to  the  risk  or  actually 
contributed  to  the  contingency  or  event  on  which  said  policy  be- 
came due  and  payable,  and  whether  it  was  material  and  so  con- 
tributed in  any  case  shall  be  a  question  of  fact  to  be  determined 
by  the  court  or  jury  trying  such  case.     (Art.  4947,  Rev.  St.  1914.) 

(B)  No  Defense  Based  Upon  Misrepresentation  Valid,  Unless. — 
No  defense  based  upon  misrepresentation  made  in  the  applications 
for  or  in  securing  a  contract  of  insurance,  shall  be  valid,  unless 

It    waa  not   shown   that   plaintiff  knew  lean    Nat.    Ina.    Co.    v.    Wilson,     176    S. 

that    defendants   agent    had    not   can-  W.  «2S. 

celed  the  policy,  or  that  she  knew  35.  Complete  repudiation  by  lnour- 
that  defendant  had  sent  In  Its  order  ance  company  of  policy  of  health  in- 
to the  paymaster  for  the  firs!  Install-  aurance  held  to  entitle  plaintiff  to 
ment  of  premiums.  Held,  that  plaintiff  —  ■  ■  ■  ... 
was  not  estopped,  by  her  conduct  In 
receiving  her  husbands  wages,  from 
enforcing  collection  of  the  policy. —  while  111. — Id. 
Travelers'  Ins.  Co.  v.  Jones.  73  S.  W. 
978.  3« — XesolsMon    My    Insured    or   Bama- 

noal-  ML     Where  an  Insurance  policy  pro- 

rar.  vlded  that  Insured  should  leave  with 
his  employer  each  month  aufllclent 
funds  to  meet  the  premiums  thereon. 
94.  Where  there  Is  a  mere  refusal.  and  Insured  wrote  to  Insurer,  offer- 
not  amounting  to  total  repudiation  of  Ing  to  rescind  the  contract,  but  Insurer 
the  contract,  to  pay  sick  benefits  to  nevertheless  sent  in  its  claim  for  the 
which  Insured  la  entitled  under  a  pol-  premium  to  Insured's  employer,  such 
ley  of  health  insurance,  his  measure  action  on  Its  part  was  a  rejection'  of 
of  damages  is  the  amount  of  the  pay-  Insured's  offer  of  rescission. — Travel- 
ments  to  which  he  Is  entitled.— Am er-       ers"  Ins.  Co.   v.  Jones,  78   S.  W.  97*. 
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the  defendant  shall  show  on  the  trial  that,  within  a  reasonable 
time  after  discovering  the  falsity  of  such  misrepresentations  so 
made,  it  gave  notice  to  the  insured  or  to  the  beneficiaries  under 
said  contract,  that  it  refused  to  be  bound  by  such  contract  or  pol- 
icy. Ninety  days  is  defined  as  a  reasonable  time.  It  is  provided 
further  that  this  article  shall  not  be  construed  to  render  available 
any  immaterial  misrepresentation,  nor  to  in  anywise  affect  Article 
4947.     (Art.  4948,  Rev.  St.  1914.) 

(C)  Policy  Shall  Not  Be  Defeated  Because  of  Misrepresenta- 
tins,  Unless. — A  recovery  upon  a  life,  accident  or  health  insurance 
policy  shall  not  he  defeated  because  of  misrepresentation  in  the 
application  which  is  of  an  immaterial  fact  and  which  does  not  affect 
the  risks  assumed.     {Art.  4959,  Rev.  St.  1914.) 

It  is  also  provided  that  no  defense  based  upon  misrepresenta- 
tion made  in  the  application  upon  the  life  of  any  person  in  this 
state  shall  be  valid  in  any  suit  brought  on  such  contract  two  years 
or  more  after  the  date  of  its  issuance,  when  the  premiums  have 
been  duly  paid  and  received  without  notice  is  given  by  the  in- 
surer to  the  insured  of  its  intention  to  rescind  on  account  of  mis- 
representation unless  it  is  shown  on  the  trial  that  such  misrepre- 
sentation was  material  to  the  risk  and  intentionally  made.  (Art. 
4951,  Rev.  St.  1914.) 

Health  and  Physical  Condition  of  Insured. — The  rule  is  that  in 
determining  the  question  of  falsity  of  answers  in  an  application 
for  insurance  such  answers  must  be  construed  liberally  in  favor  of 
insured."  Failure  or  omission  to  make  certain  statements  does 
not  always  constitute  a  breach  of  warranty,  as,  a  warranty  that 
applicant  was  in  whole  and  sound  condition,  mentally  and  physi- 
cally, is  not  "breached  by  his  failure  to  state  that  he  had  a  leg  am- 
putated at  the  knee. **  Warranties  are  specially  important  in  so 
far  as  they  might  affect  the  risk  and  render  him  more  or  less  de- 
sirable," and  the  insurer  contemplates  all  such  facts  as  affect  the 
risk  being  fully  stated  in  the  application. 

physically,  Is  not  breached  by  failure 
to  state  that  he  had  a  left  amputated  at 
the    knee.— Id. 

39.  Where  Insured.  In  his  applica- 
tion for  accident  Insurance,  warranted 
that  he  had  never  had  "paralysis,  tits 
of  any  kind,  brain  disorder,  diabetes, 
hernia,  varicose  veins,  or  any  bodily 
or  mental  Infirmity,  Injuries  or 
wounds,"  or  Buffered  any  loss  of  a 
87  In  determining  the  question  of  limb  or  an  eye.  except  as  stated,  and 
falsity,  the  questions  and  answers  in  that  he  had  never  been  ruptured  or 
the  application  for  Insurance  must  be  "otherwise  Injured."  the  words  "ln- 
construed  liberally  in  favor  of  the  In-  Juries  or  wounds"  and  "otherwise  In- 
sured.— Qreat  Eastern  Casuslty  Co.  v.  lured"  should  be  construed  to  refer 
Smith,    n^   8.   W.   687.  only  to  such   serious  other  wounds  or 

Injuries  not  specified  as  might  affect 
the  risk. — Trenton  vs.  North  American 
Ace.   Ins.  Co.,   S9  S.  W.    276. 


ogk 
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Habits. — Allv statements  as  to  insured's  habits  are  construed  with 
reference  to  such  habits  at  the  time  of  his  application  only.3" 

FORFEITURE  OF  POLICY  FOR  BREACH  OF 

PROMISSORY  WARRANTY  COVENANT, 

OR  CONDITION  SUBSEQUENT 

Notice  and  Proceedings  to  Give  Effect  to  Forfeiture. — Under  the 
statutes  which  prescribe  90  days  as  being  a  reasonable  time  within 
which  insurer  may  give  notice  of  its  refusal  to  be  bound  under 
a  policy  by  reason  of  misrepresentations  of  insured,  such  misrep- 
resentations are  regarded  as  no  defense  where,  such  notice  is  not 
given  within  the  time  stated." 

Default  in  Payment  of  Premiums  or  Assessments  as  Ground  of 
Forfeiture  in  General. — The  rule  is  that  when  a  policy  provides 
that  premiums  shall  be  paid  at  the  time  and  in  the  way  pre- 
scribed, default  in  the  payment  of  such  premiums  or  any  one  of 
them  will  put  an  end  to  the  policy  immediately  and  without  notice 
to  the  insured."  However,  where  benefits  under  a  policy  have 
accrued,  the  policy  cannot  be  forfeited  for  non-payment  of  pre- 
miums as  the  premiums  may  be  deducted  from  the  claims 
due.*3  S3M 


S97 — Habit*.  (In  88  Oout.  Big.  *>'- 
raxanoa,  S  878.) 

30.  A  statement  by  Insured  as  to 
his    habits    with    reference    to    Intoxi- 

hablts  at  the  time  of  his  application. 
not  before  or  after. — Order  of  United 
Commercial  Travelers  v.  Simpson,  1T7 
S.   W.    169. 

ronEiTnu  or  pouot  ioi 
■iuok  or  pboicisoxt  wia. 

URTT,    OOVEMAJtT,    OK    CON- 
DITIO X    BUBSBQIT8BTT 
(>M  1   Cyo.  §  848.) 

310 — Grounds  In  General — Wotloo  and 
V I  in ■  111111111  ■  to  GlTe  Effect  to  ror. 
fdtnr*.  (B*»  88  Cent.  Dig.  tanii. 
anew,  §«  703,  781,  780,  888,  840,  904.) 

31.  Under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  Art.  4948.  misrepresentations 
of  insured  held  not  a  defense  where 
notice  of  Insurer's  refusal  to  be  bound 
was  not  Riven  within  90  days  after 
notice  of  the  misrepresentations. — 
Commonwealth  Bonding  &  Casualty 
Ins.  CO.,   v.   Wright,   J71    S.   W.   1043. 

348 — BTon-pfcyraant  of  Premiums  or  As. 
aaumants— DaCanlt    as    Ground    of 
Torf*ltm»  in  Qaneiml.      (B»  88  Cant. 
Dig-.  Tnsuranoa,  S§  881,  886,  908,  913.) 
38.      An     accident     policy     stipulated 
for  the  payment  of  premiums  in  four 
equal   Installments   In   one,   two.   three 
and  four  months,  and  declared  that  the 
notes  were  for  premiums   for  consec- 
utive periods  of  time  and  each  was  to 


apply  only  to  Its  corresponding  period. 
The  application  recited  that  the  In- 
sured agreed  that  the  policy  should 
embrace  four  separate  contracts  and 
should  not  be  In  force  after  maturlty 
of  the  first  note,  except  by  actual  pay- 
ment of  the  first  and  succeeding  prem- 
ium notes  at  maturity  In  their  consecu- 
tive order.  The  first  note  provided 
that,  if  It  was  not  paid  at  maturity, 
the  policy  should  terminate  on  that 
date,  and  each  of  the  other  notes  pro- 
vided that.  If  the  same  was  not  paid  at 
maturity,  the  policy  should  t 


cancellation. — North  American  Ace. 
Ins.  Co.  v.  Bowen,  102  S.  W.  163.  See 
28    Cent.    Dig.     Insurance,     S5     891-804. 

33.  Where  under  a  sick  benefit  cer- 
tificate, bene  fits  on  account  of  sick- 
ness accrue  while  the  policy  Is  In  force, 
the  policy  cannot  be  forfeited  there- 
after for  non-payment  Of  dues,  since 
the  dues  must  be  deducted  from  the 
claims  due.  and  this  though  the  pol- 
icy expressly  provide  that  no  such  de- 
duction shall  be  made. — Royal  Frater- 
nal Union  v.  Stahl,  126  S.  W.  920.  See 
6    Cent.    Dig.    Ben.    Assoc.    It    22-26. 

33*.  An  accident  policy  stipulated 
for  the  payment  of  the  premium  In 
four  equal  installments.  In  one,  two. 
three,  and  four  months,  and  declared 
that  claims  for  Injuries  received  dur- 
ing any  period  for  which  the  Install- 
ment  of   the   premium   was   not   paid 


,  Google 
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Extension  of  Time  for  Payment  of  Premium. — An  agent  may  have 
the  authority  to  extend  the  time  of  payment  of  premium  notes  in 
the  absence  of  a  limitation  by  the  insurer  of  his  authority.4' 

Additional  Insurance  as  Ground  of  Forfeiture. — Where  insured 
took  out  two  policies  at  the  same  time  and  in  the  same  company 
the  insurer  may  declare  one  of  them  void  even  after  injury  of 
insured  although  it  did  not  tender  premium  back  to  insured  on 
one  of  his  policies  before  the  accident.87*  In  an  accident  policy  of 
this  kind  which  permits  but  one  policy  to  each  person,  the  insurer 
must  return  premiums  on  policies  in  excess  of  this  number  on  de- 
mand.3,b  It  is  not  a  warranty,  forfeiting  the  poliey  for  breach, 
where  such  policy  stipulates  that  insured  warrants  that  he  will 
report  to  the  insurer  any  other  insurance  taken  out  by  him."1 

Bights  of  Insured  After  Default — Reinstatement.— It  has  been 
held  that  where  a  member  was  injured  at  a  time  when  he  was 
under  suspension  for  non-payment  of  dues  but  was  afterwards  re- 
instated and  died  from  the  injuries  so  received  his  beneficiary  was 


should  be  forfeited,  except  that  the 
Insured  agreed  that.  If  a  valid  claim 
arose  before  the  first  note  matured, 
the  amount  due  for  the  claim  should 
.  he  first  applied  to  the  payment  of 
the  other  notes.  The  Insured  acquired 
a  claim  after  payment  of  the  first  note 
anil  while  the  policy  was  In  force.  The 
a^ent  of  the  Insurer  extended  the  time 
of  the  payment  of  the  other  notes, 
and   at   the  date  of   the  expiration   of 

which  the  Insurer  was  liable  to  the 
Insured  was  undetermined,  but  the 
minimum  amount  was  sufficient  to  pay 
the  remaining  notes.  Held,  that  It  was 
the  duty  of  the  Insurer  to  apply  so 
much  of  the  sum  due  the  Insured  to 
of  the  unpaid  notes  as 
for  that  purpose  to 
-   of   the   policy. — 


the  Insurer.  Held,  that  the  agent  had 
authority  to  extend  the  time  of  the 
payment  of  the  premium  notes  In  the 
absence  of  a  limitation  by  the  Insurer 
of  his  authority  and  actual  knowledge 
thereof  by  the  insured. — North  Ameri- 
can Ace.  Ins.  Co.  v.  Bowen.  108  S.  W. 
163.  See  28  Cent.  Dig.  Insurance,  I 
916. 


Cent.  1 


37*.  The  fact  that  the  insurer  dl 
not,  before  the  Injury  of  the  li 
sured,  tender  to  him  the  premium  paid 
on  one  of  the  policies,  did  not  aft  eel 
its  rights  under  the  policies  to 
one  of  them  declared  void.— Wilkin. 
son    v.    Travelers'    Ins.    Co.,    72    S.    W 


Nor 


Ace. 


Co. 


policies 


37b.     Where 
sued  to  the  same  person 
time  for  the   same   period   contained 
stipulation  that  Insurance  on  any  per. 


its  managing  agent  within  designated 
territory,  and  was  empowered  to  take 
applications  for  insurance,  counter- 
sign, issue,  and  deliver  policies  On 
the  credit  of  the  insured's  notes,  col- 
lect premiums,  and  appoint  subagenta 
within  the  territory.  He  took  an  In- 
sured's application  and  notes  for  the 
premium,  and  countersigned  and  deliv- 
ered to  the  insured  on  the  same  day 
the  policy.  He  retained,  as  he  was  au- 
thorized to  do,  the  notes  for  collection 
and  collected  the  amount  of  the  first 
note  some  3D  days  after  It  became  due, 
which    was   received   and    retained    by 


policies    was    void,    In    the    ab- 
ence    of   any   proof   of   waiver    of   the 
tlpulatlon   or   estoppel. — Wilkinson    v. 
•ravelers'    Ins.    Co.,    72    8.    W.    101C. 
37c     Where   a  policy   slpulates    that 


Men   i 


other  Insur- 
taken  out  by  him.  the  obligation 
to  take  such  further  Insurance 
iut  notice  cannot  be  held  a  war- 
.  Imposing  forfeiture  for  breach, 
lelltv  &  Casualty  Co.  of  New 
York  v.  Carter,  67  S.  W.  S16,  S3  Tel. 

Google 


Civ.    App.    359. 
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entitled  to  benefits,  even  though  the  policy  provided  that  a  de- 
linquent or  his  beneficiary  shall  receive  no  benefits  while  so  delin- 
quent." 


ESTOPPEL,  WAIVER  OR  AGREEMENT  AFFECT- 
ING RIGHT  TO  AVOID  OR  FOR- 
FEIT POLICY 

Estoppel  of  Insurer  by  Acts,  Conduct  or  Statements  of  Officers 
or  Agents. — It  has  been  decided  that  the  insurer  is  not  in  a  posi- 
tion to  claim  a  forfeiture  for  non-payment  of  premium  where  an 
employee  of  a  railroad,  who  had  directed  its  payment  out  of  his 
wages  in  writing,  demanded  his  full  wages  and  received  them, 
such  employee  being  ignorant  of  the  exact  amount  of  wages  due.*0 

Powers  of  Officers  or  Agents  Respecting  Waiver  in  General. — 
The  rule  is  that  even  though  a  policy  has  been  forfeited  for  fail- 
ure to  pay  premiums  yet  an  authorized  agent  may  waive  such  for- 

and  was  In  good  standing.  Travelers' 
Protective  Ass'n  of  America  v.  Roth. 
108  S.  W.  1039.  affirmed. — Roth  V. 
Travelers'  Protective  Abb'ii  of  America 
115  3.  W.  31,  103  Tex.  241.  See  28 
Cent.  Dig.  Insurance,  I  1919. 


H 

39.  The  word  "killed"  as  used  In 
the  constitution,  providing  that  a 
benefit  shnll  be  paid  to  the  beneficiaries 
named  In  the  certificate  "In  case  of 
death  by  accHent,"  but  that.  If  a  mem- 
ber suspended  for  non-payment  of  dues 
shall  be  "Injured"  during  hie  delin- 
quency, the  delinquent  shall  receive  no 
Indemnity  therefor  "nor  shall  his  bene- 
ficiaries receive  anything  should  he  be 
'killed'  during  such  period  of  delin- 
quency",   and    providing    for   relnstate- 

fers  to  the  result  Of  the  accident,  and 
not  to  the  accident  from  which  death 

ment,  and  while  he  wan 
Ing.  his  beneficiary  wi 
benefits,     though     the    j 


ca  v.  Roth,  108  S.  W.  1039.  affirmed.— 
Roth  v.  Travelers'  Protective  Ass'n  of 
America.  115  S.  W.  31.  101  Tex.  241. 
See   28  Cent.  Dig.  Insurance,  !   1824. 

3ta>  A  constitutional  provision  of 
an  accident  Insurance  association  that 
beneficiaries  of  a  member  killed  while 
dues  are  delinquent  shall  receive  noth- 
ing, as  to  the  word  "killed."  refers  to 
the  time  of  the  act  producing  death, 
rather  than  to  the  time  of  death  pro- 
duced by  the  act,  and  denies 

el  beneficiary  of  a  member  who  v 


death 
his    rein st 


EBTOPPBL,     WAITER,     OB    KUXB. 

STJEVT     ATPBCTIWO     RIQMT     TO 

AVOID  OX  rOBTSIT  FOLICT. 


373 — rJabUlty  of  Insurer  to  Bstoppsl 
By  Acts,  Oondnot,  or  Statements  of 
Officers  or  Aganti. 

40.  A  policy,  Insuring  a  railroad 
employe  against  accident,  waa  stated 
to  be  In  consideration  of  the  "order  (on 
the  railroad)  which  Is  to  be  considered 
an  assignment  of  moneys  therein  spec- 
ified." The  railroad  company  was  the 
of  the  Insurance   company,  and 


i  told  t 


the  1e 


:  that  he  need  only  give  the 


pan 

y   to   pe 

the   premli 

irae 

and   they 

ild  be  d 

idu 

spital  fees. 

The 

order 

ha' 

ilng    been 

giv, 

In- 

?d,    who 

IllUt- 

de- 

■ded    of 

e    railroad 

all 

due 

him,   a 

Jid 

received  l 

'1th  out 

de- 

ductlon    of 

a 

premium 

dut 

i.       He 

dl 

him 


thought  the  premium  had  been  ■ 
ducted.  Held,  that  the  company  was 
not  In  a  position  to  claim  a  forfeit- 
ure under  a  clause,  stipulating  that 
the  policy  should  be  void.  If  the  In- 
sured failed  to  leave  with  the  com- 
pany any  Installment  of  premiums. — 
Johnson  v.  Standard  Life  &  Accident 
Ins.  Co.,  97  S.  W.  831.  See  28  Cent. 
Dig.    Insurance,   1   947. 
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feiture  and  reinstate  the  policy."  However,  the  agent  must  have 
the  authority  to  waive  forfeitures  and  the  company  is  not  bound 
by  any  statements  of  an  agent  not  so  authorized." 

Insertion  of  False  Answers  in  Application  by  Agent  or  Under 
His  Direction. — An  insurer  is  estopped  to  defend  on  the  ground 
that  the  answers  in  an  application  were  false  where  such  answers 
were  correctly  given  by  the  insured  but  either  fraudulently  or 
negligently  inserted  hy  the  agent  of  insurer.4* 

Estoppel  or  Waiver  Affecting  Bight  of  Forfeiture. — Though 
where  an  insurer  with  knowledge  of  a  breach  of  warranty,  re- 
quires an  insured  to  furnish  proofs  of  loss,  it  will  be  held  to  have 
waived  the  forfeiture,  yet  where  an  insured  abandons  his  claim,  the 
fact  that  before  abandonment  he  incurred  trouble  and  expense  in 
making  out  his  proof  of  injury  in  compliance  with  the  association's 
requeBt,  will  not  operate  in  favor  of  his  beneficiary  as  a  waiver 
of  the  insured's  failure  to  pay  dues."'  ' 

Construction  and  Operation  of  Express  Waiver. — While  negotia- 
tions were  pending  for  additional  protection  on  a  policy  and  the 
insurer  attempted  to  forfeit  the  old  policy  for  non-payment  of  pre- 
mium, all  parties  being  cognizant  of  the  status  of  the  matter,  the 
payment  of  the  premium  was  waived  on  the  date  specified  in  the 
policy."    In  general,  the  rule  is  that  a  waiver  may  be  inferred 


policy 


41.  Though  an  lnsu 
has  been  forfeited  by  a  failure  to  pay 
premiums  according  to  Its  terms,  an 
agent  duly  authorized  may  waive  the 
forfeiture  and  reinstate  the  policy. 
— North  American  Ace.  inn.  Co.  v. 
Bowen,  102  S.  W,  168.  See  Cent.  Dig. 
Insurance,    J194S-B61,    S53-B6B, 

41.  A  health  policy  having  excepted 
liability  for  an  illness  contracted  be- 
fore the  policy  had  been  In  force  30 
days,  and  Insured  having  contracted 
an  illness  within  such  time,  that  the 
agent  authorized  to  Issue  receipts,  but 
not  to  Issue  policies,  continued  the 
policy,  and  Issued  receipts  for  premi- 
ums, and  assured  Insured  that  he 
would  get  hie  money,  held  not  a  waiver 
-  of  the  exception.— American  Nat.  Ins. 
"18.W.   320. 


370 — Insertion    of    raise    Answers    in 
Application  By  Agent  or  Under  His 
Direction.       (See    38    Osnt.    Dig.    Xn- 
» nuance,    f|    M9-101B.) 
43.     Where  an  agent  of  an  insurance 
company   authorised    to   solicit    Insur- 
ance either  fraudulently  or  negligently 
Inserts    In    an    application    false    an- 
swers     to      questions     correctly      an- 
ered   by   the   applicant, 


were  false. — North  American  Ai 
Co.  v.  Trenton,  99  S.  W.   710. 
Cent.  Dig.  Insurance,  H  998.  1001 


43*.  Though  where  Insurer,  with 
knowledge  of  a  breach  of  a  condition 
of  warranty  requires  Insured  to  fur- 
nish proof  of  loss,  it  will  be  held  to 
have  waived  Its  right  to  Insist  on  the 
defense  arising  out  of  such  breach, 
yet.  where  a  claim  made  by  a  member 
of  an  accident  Insurance  association 
was  voluntarily  abandoned  by  him. 
the  fact  that  before  It  was  abandoned, 
in  compliance  with  the  association's 
demand,  he  Incurred  trouble  and  ex- 
pense in  making  proof  of  his  Injury. 
ought  not  to  be  held  to  operate  In 
fsvor  of  a  claim  by  his  beneficiary 
for  his  death  as  a  waiver  of  such 
member's  failure  to  pay  dues.  Trav- 
elers' Protective  Aas'n  v.  Roth,  ids 
R  W.  10J9.  reversed.— Roth  v.  Trav- 
elers' Protective  Ass'n  of  America. 
HE  a.  W.  II.  102  Tex.  241.  See  2K 
Cent.    Dig.    Insurance.   1I1S0T-191S. 


rould    1 


luted    ' 


44.     Plaintiff     applied      to      defend- 
ant's  agent   for  a   renewal   policy,   to 

which  when  delivered  plaintiff  objected 
because    It   did    not    provide    for   sick 
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from  any  circumstances  which  show  that  both  parties  understood 
that  payment  would  not  be  required  at  the  specified  date.*8  A 
fully  authorized  agent  has  the  same  power  in  the  matter  of  a 
forfeiture  of  a  policy  as  «n  individual  insurer  might  have  if  pres- 
ent." 

Issuance  and  Delivery  of  Policy  Without  Objection. — An  insurer 
is  estopped  from  relying  on  a  misrepresentation  which  would  other- 
wise cause  a  forfeiture  when  it  with  knowledge  of  such  misrepre- 
sentation issues  the  policy  and  receives  the  premium.*1 

Failure  to  Assert  Forfeiture  or  to  Cancel  Policy. — The  statutes 
(Rev.  St.  1914,  Art.  4948)  state  explicitly  that  an  insurance  com- 
pany cannot  defend  on  the  ground  of  misrepresentations  where  it 
does  not,  within  ninety  days  after  discovering  the  falsity  of  sueh 
representations,  give  notice  to  the  insured.*8 

Acceptance  and  Retention  of  Premiums. — Where  the  insurer  ac- 
cepts and  retains  the  premiums  with  knowledge  that  it  can  de- 
clare a  forfeiture  of  the  policy,  the  forfeiture  is  waived.*' 


The 


urlnj 


plaintiff  that  he  would  be  protected  In 
the  meantime,  returned  the  policy  and 
was  Informed  by  defendant's  general 
agents  that  a  new  application  would 
be  required,  and  that  on  Its  receipt 
.  the  old  policy  would  be  cancelled  and 
r   that 


the 


)ald 


the 


y  the  old  policy  would 
felted  according  to  Ha  terms.  The 
soliciting  agent  made  no  demand  far 
the  premium,  and  testified  that  he 
knew  plaintiff  was  solvent  and  able 
to  pay  the  premium  when  demanded. 
Defendant's  managing  agents  retained 
the  old  policy,  and  did  nothing  until 
plaintiff  waa  Injured  before  a  new  pol- 
icy waa  lBHued  or  the  premium  col- 
-  lected,  when  a  forfeiture  was  claimed. 
Held,  that  such  facts  established  a 
waiver  of  payment  on  the  date  specl- 
fled  In  the  policy.— Continental  Casu- 
alty Co.  v.  Bridges,  113  S.  W.  1T0. 
See  28  Cent.  Dig.  Insurance.  991026- 
1030,    1035,    1040   and    1067. 

46.  A  waiver  may  be  Inferred  from 
any  .  circumstances  which  show  that 
both  parties  understood  that  payment 
of  the  premium  would  not  be  required 
at    a    specified    date. — Id. 

46.     An    estoppel    against 
of    a    policy    for    non-payment    Is 
:   has  actual 


the 


forward  the  application,  deliver  the 
policy  and  to  collect  the  premium,  and 
to  continue  negotiations  for  a  pro- 
posed change  In  the  policy  aa  It  would 
be  In  case  of  an  Individual  insurer 
who  Is  himself  present  and  acting. —  Id. 


380 — Issuance  and  Delivery  of  Poller 
Without  Objection.  (See  98  Cant. 
Die.    Xnanxwnoa,    §6   1088-1031.) 

47.  Receiving  the  premium  and  Is- 
suing a  policy  with  knowledge  of  the 
existence  of  other  Insurance  estops 
Insurer  from  relying  on  a  misrepre- 
sentation by  Insured  as  to  the  exist- 
ence of  such  additional  insurance- 
Standard  Life  &  Accident  Ins.  Co.  v. 
Davis,    4fi    S.   W.    826. 

390— Vallus  to  assert  rorfeltnre  or 
to  Oalical  OS  lllrtllfl  Policy.  (Be* 
08  Osnt.  Dig.  xusunnue,  §§  1097  to 
1038.) 

48.  Under  the  direct  provisions  of 
Vernon's  Saylea'  Ann.  Civ.  St.  1914, 
art.  4948,  an  Insurance  company  cannot 
defend  on  the  ground  of  misrepresen- 
tations, where  it  did  not  within  90 
days  after  discovering  the  falsity  of 
the  representationa.  give  notice  to 
plaintiff. — Order  of  United  Commercial 
Travelers    v.    Simpson,    177    S.   W.    169. 


tton   of   : 
(■m  as  c 

lose,   iobs-1070.) 

48.  Where  an  accident  policy  con- 
tains no  stipulation  that  overdue  prem- 
iums shall  be  considered  as  earned, 
and  the  company  falls  to  exerclae  the 
power,  given  by  the  policy,  to  declare 
It  void  for  nonpayment  of  premiums 
when  due.  but  refuses  a  request  that 
the  policy  be  canceled  and  insured 
released  from  payment  of  such  prem- 
iums, and  receives  the  premiums,  the 
forfeiture  is  waived. — Continental  Cas- 
ualty Co.  v.  Jennings.  99  S.  W.  423. 
See  28  Cent.  Dig.  Insurance,  1041-1070. 
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RISKS  AND  CAUSES  OF  LOSS 


Bisks  and  Exceptions  in  Policy  in  General. — An  insurer  may  stip- 
ulate against  liability  for  certain  risks  and  injuries  and  the  courts 
have  been  called  on  frequently  to  decide  whether  certain  injuries 
came  within  the  prohibited  exceptions  or  not.  In  one  case  where 
the  policy  excepted  injuries  sustained  on  a  railway  grade  it  was 
held  that  this  did  not  include  injuries  received  while  insured  was 
necessarily  on  a  railway  roadbed  attempting  to  enter  a  train.80  " 
Where  a  health  policy  specified  an  indemnity  for  confining  illness 
and  a  subsequent  clause  provided  for  one  fifth  of  such  benefits 
for  disability  resulting  from  paralysis  and  other  specified  diseases 
both  clauses  were  given  effect,  the  latter  being  regarded  in  the 
nature  of  an  exception.51  An  exception  prohibiting  liability  for  in- 
juries while  hunting  will  not  excuse  liability  to  insured  who  was 
injured  while  bringing  a  log  to  make  a  fire  while  on  a  hunting  ex- 
pedition.53 A  railroad  employee  who  pays  an  extra  high  premium 
on  account  of  the  hazard  involved  is  entitled  to  the  benefit  of  the 
exception  allowing  railroad  employees  to  board  a  moving  train 
though  he  had  just  before  his  accident  become  a  farmer."  In  con- 
struing exceptions  the  word  "injury"  is  held  to  include  fatal  in- 
juries.68 Sunstroke  is  regarded  as  a  form  of  personal  injury  rather 
than  a  disease.*0    A  stipulation  is  valid  excepting  liability  for  ill- 

the  insurer  from  liability  for  Injuries 
sustained  by  the  insured  while  helplne 
to  bring1  In  a  log  to  make  a  Are  while 
on  a  hunting  expedition. — Wilkinson  v. 
Travelers1  Ins.  Co.,  72  S.  W.  lOlfl. 

54.  Where  one  at  the  time  of  taking 
accident  insurance  was  a  railroad  em- 
ployee and  contracted  to  pay  the  higher 
premium  demanded  on  account  of  the 
hazardous    employment,    he   Is   entitled 


(In  1  Cyo.  i  a«J.) 

461— Klika  and  Exoaptloaa  In  Policy  ill 

QiTunt      (Am  08   Cent.    DU*.   msnx- 
anos,  HI  171,  1173.) 

SO.  An  accident  policy,  excepting 
Injuries  while  on  a  railway  grade  or 
-oadbed,  did  not  except  Injuries  where 
nsured  was  necessarily  on  a  railway 
oadbed     In     attempting 


7h    t 


816. 


Ins. 


Harr 


iception  in  t 


bule  of  a 


d  get  h 


him  to  open  the  vesti- 
t  unnecessarily 
on  the  roadbed  within  the  policy,  ex- 
cepting accidents  occurring  on  a  rail- 
way ,  road  bed. — Id. 

98.  A  health  policy  specified  an  in- 
demnity for  confining  Illness,  and  a 
subsequent  clause  provided  for  one- 
fifth  of  the  specified  benefits  for  dls- 
ablUty  from  paralysis  and  other  spec! 
fled   diseases.     Held,   that   the   clauses 

ere  both  effective  and  not  repugnant-. 


the    lal 


-   in    the    i 


!    of   « 


exception  or  qualification  of  t 
er.— General  Accident  Ins.  Co.  v,  Hayes, 
113  S.  W.  990.  See  28  Cent  Dig.  In- 
surance,  |i  1171-1172. 

63.  A  stipulation  in  an  accident 
policy,  exempting  the  Insurer  from  lia- 
bility for  Injuries  received  by  the  In- 
sured  while  hunting,   does  not   relieve 


policy  allowing  railroad  employees  . 
board  a  moving  train,  though  before 
his  accident  he  had  ceased  to  be  such 
an  employee  and  was  a  farmer, — Em- 
ployers" Liability  Assur.  Corp.  of  Lon- 
don  v.   Rochelle,   36   8.  W.   B$S. 

SB.  In  an  action  on  a  policy  of  ac- 
cident insurance,  which  provided  for  a 
reduction  of  the  indemnity  in  case  of 
any  of  the  losses  specified  In  certain 
parts  of  the  policy,  which  Included 
death  where  the  "accidental  Injury"  re- 
sulted from  an  Intentional  act,  the 
word  '"Injury"  Includes  fatal  injuries. — 
Continental  Casualty  Co.  v.  Morris,  10! 
S.  W.  773.  See  28  Cent.  Dig.  Insurance. 
!9    HSi-1187. 

SO.  In  an  accident  policy  insuring 
against  death  through  accidental 
means,  which  Included  death  resulting 
from  sunstroke  independently  of  other 
causes  "'sunstroke*'  Is  to  be  deemed  a 
form  of  personal  Injury  rather  than  a 
disease.— Bryant  v.  Continental  Casual- 
ty  Co..    182   S.   W.    673, 
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ness  contracted  before  the  policy  should  have  been  in  force  thirty 
days."  It  is  a  good  defense,  under  a  policy  excepting  injuries  re- 
ceived while  riding  a  motorcycle  that  the  injuries  were  so  re- 
ceived.9' A  policy  excepting  liability  for  poisoning  does  not  in- 
sure against  death  caused  by  the  voluntary  eating  of  spoiled  oysters, 
whether  the  oysters  were  poisonous  or  not,8*  as  the  oysters  were 
voluntarily  taken  into  the  stomach  and  death  ensued  therefrom."* 
In  another  case  where  the  policy  excepted  injuries  received  from 
the  "voluntary  or  involuntary"  taking  of  poison,  the  term  "in- 
voluntary" was  held  to  include  death  from  the  accidental  taking 
of  an  overdose  of  a  poisonous  medicine  instead  of  a  prescription 
left  by  insured's  physician."  In  a  policy  providing  for  non-lia- 
bility of  insurer  for  injuries  received  by  insured  while  under  the 
influence  of  intoxicating  liquor,  death  of  insured  caused  by  the 
administration  of  morphine  while  suffering  from  delirium  tremens 
will  not  make  the  insurer  liable."1 

Judgment  72  S.  W.  1047.  re  vera  ed.— 
Maryland  Casualty  Co.  v.  Hudglns.  76 
S.  W.  745.  97  Tex.  124. 

SO.  Where  an  accident  policy  pro- 
vided that  the  Insurance  did  not  cover 
an  accident  or  death  resulting  wholly 
or. partially  from  "voluntary  or  invol- 
untary" taking  of  poison,  the  term  'In- 
voluntary," as  so  used,  was  not  limited 
to  an  act  forced  on  Insured,  but  includ- 
ed death  from  the  accidentia!  taking  of 
an  overdose  of  a  poisonous  medicine. 
Instead  of  a  prescription  left  by  as- 
sured'a  physician. — Kennedy  v.  Aetna 
Life  Ina.  Co.,  72  S.  W.  602. 

68.  An  accident  policy  exempted  the 
company  from  liability  "(Or  Injuries, 
fatal  or  otherwise,  resulting  from  poi- 
son or  anything  accidentally  or  other- 
wise taken."  The  death  of  the  Insured 
resulted  from  his  eating  unsound  oys- 
ters, not  knnwlng  rhem  to  be  unsound. 
They  contained  no  poison  whatever. 
Held,  that  the  company  was  not  ex- 
empted from  liability. — Maryland  Cas- 
ualty Co.  v.  Hudglns,  72  S.  W.  1047. 
Reversed.  76  S.  W.  745. 

67.  An  application 
policy  provided  that  II 
er  any  injury  received  while  under  the 
Influence  of  Intoxicating  liquors  or 
narcotics.  The  policy  Issued  "In  con- 
sideration of  the  warranties  In  the  ap- 
plication" provided  that  It  should  not 
From     medical 


61.  A  health  policy,  dated  Septem- 
ber 19th,  having  excepted  Illness  con- 
tracted before  the  policy  should  have 
been  in  force  thirty  days,  held  there 
could  be  no  recovery  for  an  Illness 
contracted  October  1st.— American  Nat. 
In.  Co.  v.  Roberts,  146  S.  W.  326.  See 
28  Cent.  Dig.  Insurance.  II  1171.  1172. 

as.  In  an  action  on  an  accident  pol- 
icy which  excepted  injuries  received 
while  the  Insured  was  riding  on  a  mo- 
torcycle. It  Is  a  good  defense  that  tha 
Injuries  were  so  received. — Interna- 
tional Travelers'  Ass'n  v.  Peterson,  189 
S.  W.  11M. 

03.  A  policy  insuring  against  bodily 
Injuries  sustained  through  external, 
violent  and  accidental  means,  but  ex- 
cepting from  its  operation,  injuries  re- 
sulting from  polaon  or  anything  acdir 
dentally  or  otherwise  taken,  save  by 
choking  In  swallowing,  does  not  Insure 
against  death  caused  by  the  voluntary 
eating  of  spoiled  oysters,  whether  the 
oysters  were  poisonous  or  not.  Judg- 
ment 72  S.  W.  1047,  reversed. — Mary- 
land Casualty  Co.  v.  Hudglns,  76  S.  W. 
7t5.  97  Tex.  124. 


]   accident 


04. 


u-tlon 


en  Urn 


tolled 


iccldent  ln- 


Tho 


_.  _    ..    stipulation 

policy  excepting  from  its  operation  In- 
juries resulting  from  poison  or  any- 
thing accidentally  or  otherwise  taken 
and  that  If  said  oysters  caused  the 
death  of  Insured  It  was  because  they 
contained  ptomaine  poison,  "and  there- 
fore defendant  la  not  liable."  Held  that 
the  allegations  of  the  petition,  together 
with  the  answer,  presented  the  defense 
that  the  oysters  were  voluntarily  taken 
Into  the  stomach,  and  that  death  en- 
sued therefrom,  though  defendant  did 
not  specifically  so  plead,  but  aliened 
death     caused     by     ptomaine     poison. 


-   Ini 


sltated    by    Injuries),    Inl 


taking  of  poison.  The  Ins 
intoxicated,  and,  when  far  towards  de- 
lirium tremens,  was  taken  for  treat- 
ment to  sanitarium,  where  a  physician 
administered  hypodermically  several 
doses  of  morphine.  From  the  Immed- 
iate effect  of  the  last  dose  Insured  died. 
Held,  that  the  insurer  was  not  liable. 
—Flint  v.  Travelers'  Ins,  Co.,  43  8.  W. 
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What  Constitutes  An  Accident. — Death  from  apoplexy  resulting 
from  over  excitement  is  considered  death  by  accident  within  the 
terms  of  a  certificate,  and  not  from  disease. 8B 

External,  Violent  and  Accidental  Means  of  Death.— The  Supreme 
Court  has  held  that  death  by  sunstroke  to  an  insured  while  pur- 
suing his  ordinary  vocation  is  within  a  policy  insuring  against 
sunstroke  due  to  accidental  means,  reversing  the  Court  of  Civil 
Appeals."  (For  evidence  supporting  a  finding  that  insured,  who 
had  symptoms  of  typhoid  fever  and  who  was  injured  in  a  railroad 
train,  died  through  external  and  violent  means,  see  Ann.  71a.) 

External  and  Visible  Signs  of  Injury. — Tt  has  been  held  that  the 
"visible  mark  upon  the  body"  required  by  an  insurer  need  not  be 
a  bruise,  contusion  laceration,  or  broken  limb,  but  may  be  any 
visible  evidence  of  internal  injury  or  any  physical  effect  observable 
from  an  outward  indication  which  reveals  an  injured  condition  of 
the  internal  organs." 

Bisks  of  Occupation, — The  rule  is  that  an  insured,  in  changing 
from  one  occupation  to  one  more  hazardous  carrying  a  higher  pre- 
mium rate,  as  provided  in  the  policy,  is  entitled  to  recover  only 


MB— WUt      Ooiutltuta*     Aecidsnt      In 
OramL     (Bh   SB   Cent.    Wit.    Invar- 

um,  5  lies.) 

SB.  Death  from  apoplexy,  resulting 
from  excitement  caused  by  witnessing 
a  man  beta*  burned  to  death  In  an  ac- 
cidental Are.  held  death  by  accident, 
within  the  terma  of  an  accident  certifi- 
cate, and  not  from  disease. — Interna- 
tional Travelers'  Ass'n  v.  Branum.  169 
S.   W.   389. 


4BB — Bxtsrual,  Tlotest  and  Aooldsntai 
Means  of  Duth.  (In  SB  Cent  Dis 
Imwunoi,   %%   11G3-Ufi8.) 


surlng   against   sunstroke 
cldental  means. — Bryant  v.  Contl) 
Casualty  Co.,  182  S.  W.   673. 

71a.  In  an  action  on  an  accident  In- 
surance policy.  It  appeared  tbat  the 
Insured  had  been  sick,  with  syptoms 
of  typhoid  fever:  that,  contrary  to  the 
advice  of  his  physician,  he  took  a  rail- 
road trip,  and  that,  while  at  the  water 

reuslr.K  him  to  fall,  and  "hurt  hla 
back."  The  following  day  he  Buffered 
from  Internal  troubles,  which  could 
nnlv  he  accounted  for  by  the  presump- 
tion of  a  severe  strain,  his  abdominal 
temperature  became  very  high,  he 
tomltcd  blood,  and  on  the  second  day 
died      Two    physicians     testified    thai 


6*.     An  accident  policy  provided  for 

thorp    were   no   symptoms    of   typhoid 

Indemnity    In    case    of    death    sustained 

feter  subsequent   to  the  accident,  and 

"through    externa!    violent,    and    acci- 

that  deHth    was    caused    wholly  by   the 

dental   means."  *  Insured   ate   two   raw 

Injuries.      Held  sufficient   to   support  a 

oysters  before  he  discovered  that  they 

finding  that  death  was  caused   through 

were     unsound,     and     death     resulted 

external  and   violent    means,    Independ- 

therefrom, though  the  oysters  contain- 

ent   of   Insured's    diseased    condition.— 

ed  no  poison  of  any  description.     Held. 

Aetna   Life  Ins.  Co.  v.   Hicks.  56  S.  W 

that  his  death  was  caused  by  acciden- 

87, 13  Tex.  Civ.  App.  74. 

tal   means. — Maryland  Casualty   Co.   v. 

Hudglns,   72   S.  W.    1017.     Reversed   76 

*>ns— External    and    visible    Signs    of 

S.  W.  746. 

Injury.      (Bh    SB    Cant.    Dig.    Insur- 

70.    The  death  of  a  collector  by  sun- 

ance, f  1170.) 

stroke   while  pursuing   his  work   on  a 

hot   day   was   not   within   an   accident 

79.    The     "visible    mark     upon     the 

policy  Insuring  against  death  by  sun- 

body"  required  by  a  casualty  Insurance 

external,    vloler 


ccl  dental  means.— Bryant  v.  Conti- 
nental Casualty  Co..  146  8.  W.  636. 
Reversed  182  3.  W.  673.  See  28  Cent. 
Dig  Insurance.  91  1188-1169. 

71.  Death  of  one  by  sunstroke,  caus- 
ed by  exposure  to  the  sun  while  pur- 
suing his  ordinary  vocation,  held  due 
to  accidental  means,  within  a  policy  ln- 


need    i 

tuslon.  laceration,  or  broken  limb,  but 
may  be  any  visible  evidence  of  Internal 
Injury  or  any  physical  effect  observ- 
able from  an  outward  indication  which 
reveals  an  Injured  condition  of  the  in- 
ternal organs.— Royal  Casualty  Co.  v. 
Nelson,    163    S.   W.    874.      28   Cent,   Dig 


:.    I    1176. 


ogk 
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the  amount  of  insurance  which  the  premiums  paid  will  buy  under 
the  more  hazardous  classification. 7' 

Voluntary  or  Unnecessary  Exposure  to  Danger. — It  is  a  pre- 
requisite that  before  recovery  on  a  policy  can  be  denied  on  the 
theory  that  deceased  voluntarily  exposed  himself  to  unnecessary 
danger,  it  must  be  shown  that  he  apprehended  the  danger  and 
entered  the  position  of  peril  with  the  intention  of  exposing  him- 
self.'* Voluntary  exposure  to  unnecessary  danger  or  obvious  risks 
within  the  meaning  of  a  policy,  has  treen  defined  as  a  conscious  or 
intentional  exposure  to  known  risk,  and  not  a  mere  inadvertent  or 
accidental  one.18  Death  of  insured  does  not  result  as  a  matter  of 
law,  from  voluntary  exposure  to  unnecessary  or  obvious  danger, 
so  as  to  limit  the  insurer's  liability,  though  an  insured,  whose  busi- 
ness was  repairing  electric  light  wires,  while  "threshing"  a  pecan 
tree,  fell  to  the  ground  and  was  killed." 

Intentional  Injuries. — An  accident  policy  niay  stipulate  for  ex- 
emption from  liability  for  intentional  injuries  and  the  loss  of  an 
eye  resulting  from  a  blow  struck  by  another  with  intent  to  in- 
jure but  not  to  put  out  the  eye  is  within  the  meaning  of  such  a 
clause.77  In  another  case  an  insured  who  made  an  unjustifiable 
assault  on  another,  was  struck  by  the  latter  and  severely  injured, 
and  the  insurer  was  held  not  liable  where  the  policy  exempted 
it  from  liability  for  "injuries  intentionally  inflicted."     Under  a 


Bisks  of  Occupation. 

73.  An  accident  policy  provided 
thai.  If  Insured  was  Injured  while  en- 
gaged In  any  occupation  classed  as 
more  hazardous  than  that  stated  In  his 
application,  the  benefit  should  be  such 
sum  as  the  premiums  paid  would  pur- 
chase at  the  rate  fixed  by  the  company 
for  such  increased  hazard,  and  an  ap- 
plication stated  that  Insured  was  a 
blacksmith  employed  hy  a  railroad 
company.  It  was  shown  that,  at  the 
date   of   the   application, 


coupler 


and  that  he  was  killed  while  attempt- 
ing; to  uncouple  cars.  Held,  that  If 
deceased,  at  the  time  of  the  death,  was 
working  as  a  blacksmith  and  as  a  car 
coupler  and  switchman  and  was  killed 
while  acting  as  car  coupler,  the  recov- 
ery should  be  limited  according  to  the 
increased  hazard.— Standard  Life  & 
Accident  Ins.  Co.  v.  Taylor,  3*  S.  W. 
781,   12  Tex.   Civ.  App.   388. 

461 — Voluntary  or  VnnoMiMT  H»- 
ponura  to  Danger.  (See  98  Oast. 
Dl|-.  Ennmuuw,  if  1180,  1181.) 

74.  Before  recovery  on  an  accident 
policy  can  be  denied  on  the  theory  that 
deceased  voluntarily  exposed  himself 
>■  danger,  he  must  have 


appreh ended  the  danger  and  entered 
the  position  of  peril  with  the  Intention 
of  exposing  himself. — Travelers  InB. 
Co.  v.  Harris,  178  S.  W.  816. 

7B.  Death  of  Insured  does  not  re- 
sult, as  matter  of  law,  from  voluntary 
exposure  to  unnecessary  and  obvious 
danger,  so  as  to  limit  the  company's 
liability,  though  Insured,  whose  busi- 
ness is  the  repairing  of  the  wires  of 
electric  lines,  is  at  the  time  of  the 
accident  out  on  a  limb  of  a  pecan  tree 
60  feet  from  the  ground,  knocking  off 
nuts  with  a  pole — Continental  Casual- 
ty Co.  v.  Jennings.  99  S.  W.  423.  See 
28  Cent.  Dig  Insurance,  IS  1180,  1181. 

78.     "Voluntary     exposure'1      to     un- 


posure  to  a  known  risk,  and  not  a  mere 
Inadvertent  or  accidental  one.— Conti- 
nental Casualty  Co.  v.  Deeg.  136  S.  W. 

361. 

484 — mtutlimal      Injuries.        (in      as 
Cent.  Dig.  Xnsuraaes,  §  1184.) 

77.  Loss  of  an  eye  from  a  blow 
struck  by  another,  with  Intent  to  in- 
jure,   but    not    with    Intent    to    put    onl 

dent  policy  exempting  the  insurer  from 
liability  for  intentional  injuries  — 
Travelers'    Protective    Association    of 

* '"  v.  Well,  91  S.  W.  88fl.      See  28 

9  1181. 
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similar  clause  the  insurer  was  not  held  liable  where  the  insured 
was  killed." 

Proximate  Came  of  Injury  or  Death. — Ordinarily  the  accident 
must  be  the  proximate  cause  of  the  injury  or  death.  However, 
recovery  was  had  where  the  accidental  injury  caused  rheumatism 
and  this  produced  death.83  Other  factors  entering  in  oftentimes 
prevent  recovery  as  where  the  diseases  of  insured  caused  the  paral- 
ysis or  concurred  with  the  accidental  injury  in  causing  it  and  in- 
surer was  held  not  liable  although  if  the  accidental  injury  alone 
had  caused  the  paralysis  it  would  have  been  liable.61  The  policy 
in  the  latter  ease  provided  that  the  paralysis  should  be  the  "direct, 
independent  and  exclusive"  result  of  the  injury.30  Although  the 
insured  may  be  affected  with  disease,  still  if  an  accidental  injury 
might  have  occurred  and  caused  the  death  of  a  man  in  good  health 
the  company  was  liable,  even  though  the  policy  stipulated  for 
non-liability  where  insured  was  affected  with  disease." 

EXTENT  OF  LOSS  AND  LIABILITY  OF 
INSURER 

Total  Disability. — It  has  been  held  that  total  disability  to  per- 
form the  duties  of  insured's  occupation  does  not  necessarily  mean 
physical  inability  to  perform  such  duties.91  However,  a  provision 
that  prevents  the  insured  from  performing  any  and  every  kind 
of  duty  pertaining  to  his  occupation  requires  only  Buch  disability 
as  prevents  the  performance  of  any  substantial  part  of  his  duties.1* 

78.  Plaintiff  sued  on  an  accident  paralysis  from  being  the  "direct,  inde- 
pollcy  which  provided  that,  "in  case  pendent"  and  exclusive  result  of  the 
of  injuries  intentionally  inflicted  upon  fall,  though  the  fall  hastened  the  par- 
hlmself  by  the  Insured  or  by  any  other  aly sis.— Western  Indemnity  Go.  v. 
person,  the  measure  of  the  company's  MacKechnle,  185  8.  W.  615. 
liability  shall  be  a  sum  equal  to  the  81.  Under  accident  policy.  Insurer 
premium  paid."  While  plaintiff  was  held  not  liable  where  Insured's  diseases 
malting  an  unjustifiable  assault,  the  caused  the  paralysis  or  concurred  with 
assaulted  person,  to  protect  himself.  the  Insured's  fall  In  causing  'It.  but 
struck  and  injured  plaintiff  so  that  he  liable  If  the  fall  alone  caused  the  par- 
was  disabled  for  several  weeks.  Held.  alysls. — Id,  . 
that  the  Injury  was  Intentionally  in-  80.  A  condition  in  an  accident  In- 
flicted by  another  person  within  the  surance  policy  preventing-  recovery  for 
meaning  of  the  policy.— Fidelity  A  accident  or  death  occurring  while  the 
Casualty  Co.  of  New  York  v.  Smith.  Insured  was  affected  with  disease  or 
71  S.  W.  391.  was  engaged  In  voluntary  over-exertion 

78.     Under   a   provision   In   an    accl-  or  voluntary  exposure  to  unnecessary 

dent  Insurance  policy  that  "this  tnsur-  danger  did  not  defeat  the  right  of  re- 

ance    does    not    cover    death    resulting  covery -for    death    occurring    while    ln- 

from  Intentional   Injuries    (Inflicted   by  sured  was  ill.  and  unnecessarily  taking 

Insured  or  any  other  person),"  the  com-  a   trip   by   rail,   contrary   to  the  advice 

pany   la   not   liable   for   death    by    mur-  of  his  physician,  but  which  was  caused 

der. — Johnson  v.  Travelers'  Ins.  Co.,  39  by  an  accident  entirely  independent  of 

S.  W.  972.  Insured's    weak    condition,    and    which 
might   have  occured  to  a   man  In  good 

486 — Proximata     causa     of     injury     or  health.— Aetna   Life   Ins.  Co.   v.   Hicks. 

VMtb.      (Bm    as    Cant.     Dig.     Xnattt-  56  S.  W.   87;  23  Tex.  Civ.   App.  74. 

aooo,  §5  1178,  1188.)  83.     Recovery  can  be  had  on  an  accl- 

80.     Under     provisions     of    accident  cldent  policy  for  death  where  the  accl- 

Insurance  policy,  the  fact  that  Insured  dental  Injury  causes  rheumatism,  and 

wa»   sulTerinR   from   disease   contribut-  this    produces    death. — Travelers'     Ins. 

lng  to  his  paralysis  would  prevent  the  Co.  v.  Hunter,  70  S.  W.  798. 
35-In.. 
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A  very  late  ease  holds  that  "one  need  not  be  absolutely  disabled 
to  do  some  acts  usually  done  by  him  in  carrying  on  his  occupa- 
tion to  be  totally  disabled  within  an  accident  policy."8*  The  "loss 
of  one  arm"  is  construed  to  cover  a  paralyzed  arm.'*  It  is  re- 
versible error  to  instruct  the  jury,  in  a  case  where  the  question  of 
the  total  disability  of  the  insured  was  contested,  that  if  the  in- 
jury continuously  disabled  and  prevented  plaintiff  from  perform- 
ing any  and  every  duty  essential  to  his  occupation  in  a  manner 
"reasonably  as  effective"  as  he  would  otherwise  have  performed 
it,  he  was  entitled  to  recover.'7  Where,  under  a  certificate  stipu- 
lating that  the  amount  thereof  should  be  paid  to  the  member  in 
the  event  of  his  "total  and  permanent  disability  and  to  the  bene- 
ficiary in  the  event  of  his  death,"  a  member  became  sick  while  in 
good  standing  and  died  a  few  months  later,  being  unable  during 
his  sickness  to  perform  any  of  the  duties  of  his  occupation,  it  was 
held  that  he  was  totally  disabled  within  the  meaning  of  the  cer- 
tificate." Even  though  the  by-laws  of  an  association  provide  for 
payment  only  when  the  insured  should  receive  an  accidental  in- 
jury immediately  and  wholly  disabling  him  from  transacting  any 
kind  of  business,  the  fact  that  the  insured,  a  traveling  salesman 


84.  "Loss  of  one  arm"  In  an  Insur- 
ance policy  covered  total  disability  of 
an  arm  by  an  Injury  causing  paral- 
ysis.— Bmlnent  Household  of  Colum- 
bian Woodmen  v.  Hancock.  171  S.  W. 
EST. 

BS.  Total  disability  to  perform  the 
duties  of  insured's  occupation,  for 
which  an  accident  policy  provided  cer- 
tain Indemnities,  held  not  necessarily 
physical  Inability  to  perform  the  du- 
ties.— Fidelity  &  Casualty  Co,  v.  Jol- 
lier. 178  S.  W.  soe. 

Be.  A  provision  for  Indemnity  for 
total  disability  that  prevents  the  as- 
sured from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupa- 
"    i   requires   only   such   disability   as 


prevt 


l  the 


erforn 


I  part  of  his  duties. — Hefner  v. 
Fidelity  &  Casualty  Co.  of  New  York, 
ISO  S.  W.  330.  2S  Cent.  Dig.  Insurance. 
I  1310. 

B7.  In  an  action  on  an  accident  pol- 
icy which  provides  for  an  Indemnity 
for  injuries  which  should.  Independent- 
ly of  other  causes,  Immediately  and 
wholly  disable  the  assured  from  every 

Issue  having  been  raised  that  for' sev- 
eral weeks  after  Injuries  received  the 
plaintiff    was    only    partially   disabled. 


:  that 


If  the  Injury  continuously  disabled  and 
prevented  plaintiff  from  performing; 
any  and  every  duty  essential  to  his 
occupation  In  a  manner  "reasonably  an 
effective"  as  he  would  otherwise  have 
performed  It.  he  was  entitled  to  re 
cover—  (18S9)  Fidelity  &  Casualty  Co. 
of  New  York  v.  Getxendanner.  53  S.  W. 
838,  22  Tex.  Civ.  App.  78.  S3  Tex.  Civ. 
App.  136.  Judgment  affirmed  on  rehear- 
ing. SB  S.  W.  179,  22  Tex.  Civ.  App.  76. 

88.  One  need  not  be  absolutely  dis- 
abled to  do  some  acts  usually  dona  by 
him   In  carrying  on   his  occupation,  tn 

be  totally  disabled,  within  an  accident 
policy. — Commonwealth  Bonding  £ 
Casualty  Insurance  Co.  v.  Bryant,  186 
S.  W.  979. 

89.  A  mutual  benefit  certificate  stip- 
ulated that  the  amount  thereof  should 
be  paid  to  the  member  In  the  event  of 
his  "total  and  permanent  disability," 
and  to  the  beneficiary  In  the  event  of 
his  death."  The  member  became  sick 
while  in  good  standing.  He  suffered 
from  heart  disease  which  resulted  In 
his  death  a  few  months  later.  Dur- 
ing his  illness  he  was  unable  to  per- 
form the  duties  of  his  avocation,  or  do 
any  other  work.  The  physician  who 
treated  him  stated  that  he  considered 
his  Illness  fatal  from  the  beginning. 
Held,  that  the  member  was  totally  and 
permanently  disabled  within  the  mean- 
Inx  of  the  certlflcate. — Brotherhood  of 
Railway  Trainmen  v.  Dee.  103  S.  W. 
492.  Judgment  reversed  111  S.  W.  396. 
101  Tex.  697.  See  28  Cent.  Dig.  In- 
surance. <!   1965.   19BT-1'" 


ACCIDENT   AND   HEALTH   INSURANCE  507 

continued  on  his  journey  after  his  accident,  will  not  bar  re- 
covery.** ' 

Particular  Injuries  Specified  in  Policy.— An  insured  is  entitled 
to  double  indemnity  under  a  policy  allowing  same  if  he  is  injured 
on  a  public  conveyance  or  a  common  carrier,  if  he  is  injured  while 
riding  in  an  automobile  which  serves  all  members  of  the  public." 
The  loss  of  entire  sight  has  been  construed  to  mean  not  total 
blindness  but  it  is  sufficient  if  insured  has  practically  lost  the 
entire  sight  of  the  eye."  Where,  under  a  certificate  entitling  the 
member  to  one-fourth  of  his  benefit  if  he  should  "lose  a  foot"  does 
not  mean  a  severance  of  the  foot  from  the  body  but  means  the 
permanent  loss  of  the  use  of  the  foot."  Where,  under  the  constitu- 
tion of  a  brotherhood,  enumerating  disabilities  on  which  a  mem- 
ber may  recover  and  providing  that  claim  for  any  other  disability 
is  addressed  merely  to  the  benevolence  of  the  brotherhood,  such 
other  claim,  being  rejected,  there  is  no  right  of  recovery." 

Continuous  and  Permanent  Disability. — The  Supreme  Court  has 
held  that  under  a  policy  providing  for  a  specified  payment  if  in- 
sured should  receive  personal  injury  "at  once  resulting  in  contin- 
uous" total  inability  to  engage  in  any  business,  the  insurer  was 
not  liable  where  there  was  no  continuous  total  inability  to  engage 
in  business  from  the  time  of  injury  until  insured's  death,  even 
though  the  disability  occurred  "at  once"  and  the  insured  later 
died  from  the  effects.™ 


9ft.  Where  the  by-laws  of  an  acci- 
dent Insurance  association  provided  For 
payment  only  where  an  Insured  should 
receive  accidental  Injury  Immediately 
and  wholly  disabling-  him  from  trans- 
acting any  kind  of  business,  the  fact 
that  the  Insured,  a  traveling:  salesman, 
continued  a  Journey  after  his  accident 
will  not  oar  recovery. — International 
Travelers'  Ass'n  v.  Bob  worth,  IBS  S.  W. 
848.  28  Cent.  Dig-  Insurance,  II  1166, 
19B7-ISS9. 

027 — Particular  Injuries  ■pacified  In 
Polioy.  Saa  9B  Cent.  Dig;,  mmrauca, 
§|  131S,  1318.) 

SI.  An  automobile  of  a  liveryman 
who  serves  all  members  of  the  public 
Is  the  vehicle  of  a  common  carrier, 
within  an  accident  policy  providing  for 
a  double   indemnity   to   one   injured    In 

carrier. — Fidelity  ft  Casualty  Co,  v. 
Joiner.   178   S.  W.   80S. 

8a.  In  an  accident  policy  providing 
that,  for  loss  of  entire  sight  of  tbe 
eye.  the  Insured  shall  receive  not  ex- 
ceeding 11,000,  the  word  "entire"  does 
not  mean  total  blindness;  but  It  is  suf- 
ficient if  the  Insured  had  practically 
lost  the  entire  sight  of  the  eye.— In- 
ternational Travelers'  Ass'n  v.  Sogers, 
1SS  S.  W.  421.  See  28  Cent.  Dig  Insur- 
ance, It  1112,  1313. 

•3.  A  beneficial  certificate  entitling 
the   member   to   one-fourth   of  his  ben- 


efit If  he  should  "lose  a  foot,"  does  not 
mean  that  there  must  be  a  severance 
of  the  foot  from  the  body,  but  means 
a  permanent  loss  of  use  of  the  foot; 
the  language  "loss  of  a  foot"  In  com- 
mon parlance  meaning  the  loss  of  the 
use  of  that  member. — Modern  Order  of 
Praetorians  v.  Taylof.  127  S.  W.  2S0. 
2S  Cent.  Dig.  Insurance,  II  1B66,  1967. 
94.  Under  the  constitution  of  a 
brotherhood  enumerating  disabilities 
giving  a  member  right  of  recovery  on 
his  beneficiary  certificate,  and  provid- 
ing that  claim  for  any  other  disability 
Is  addressed  merely  to  the  benevolence 
of  the  brotherhood,  such  other  claim, 
being  rejected,  gives  no  right  of  re- 
covery.— Rieden  v.  Brotherhood  of  Rail- 
road Trainmen,   184   S.  W.  689. 

BSB — Continuous  or  Permanent  Dlsabll- 


the   1 


mlnul 


ork  until  March  25,  1903. 
and  died  April  6th  following  from  the 
injury.  An  accident  policy  provided 
for  a  specified  payment  If  Insured 
should  receive  personal  Injury  "at  once 
resulting  In  continuous"  total  Inability 

sarlly  resulting  independently'  of  all 
Other  causes  In  certain  results  Includ- 
ing Illness,  loss  of  members  and  loss 
of  life.     Held,  that  while  the  disability 
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Limitation  of  Liability  by  Provisions  of  Policy.— The  amount 
of  recovery  is  often  limited  in  a  policy  to  provide  for  certain  exi- 
gencies or  exceptions.  The  insurer  may  limit  its  liability  for  re- 
covery in  cases  where  the  injury  is  intentionally  inflicted  on  in- 
sured by  any  other  person,  even  though  insured  is  paying  a  higher 
premium.'1  In  another  case  of  the  same  character  the  insurer  lim- 
ited its  liability  to  one-fifth  of  the  amount  otherwise  payable  where 
the  injury  was  inflicted  by  another  and  where  the  insured  was 
assassinated  this  limitation  prevailed.'8 

Classification  of  Bisk. — To  provide  for  the  particular  hazards 
of  different  occupations  insurers  often  stipulate  that  if  an  insured 
is  killed  or  injured  in  an  occupation  more  hazardous  than  the  one 
under  which  they  are  insured  the  liability  of  the  insurer  should 
be  for  such  part  of  the  principal  as  the  premium  paid  would  pur- 
chase at  the  rates  fixed  for  such  more  hazardous  occupation,  so 
that  a  sheep  farmer  who  is  killed  while  hunting  will  render  the 
company  liable  only  for  the  occupation  of  a  hunter.** 


accident  happened,  there  was  no 
tal  Inability  to  engage  In 
business  from  the  time  of  the  Injury 
to  Insured's  death,  and  that  the  insurer 
was  therefore  not  liable.  Ju dement 
99  S.  W.  877,  reversed.— Continental 
Casualty  Co.  v.  Wade.  lOfi  S.  W.  35. 
See  28  Cent.    Dig.    Insurance,   5    1914. 

M.  Plaintiff's  son  was  Injured  on 
January  31,  1903,  but  after  a  short 
time  continued  hla  work  until  March 
26.  1903,  when  he  died  In  consequence 
of  the  Injury.  An  accident  policy  pro- 
vided for  a  certain  payment  to  plain- 
tiff if  the  Insured  should  receive  per- 
sonal Injuries  "at  once  resulting  in 
continuous  total  Inability  to  engage  In 


nil  tins     Independently     of     all 


wily  r 


suit  a 


t  total  In- 


lated  lo  such  Injuries  as  resulted  only 
In  the  loss  of  time  by  the  Insured 
where  compensation  was  provided  by 
the  policy  for  such  loss,  and  not  In- 
juries resulting  In  death,  and  that  the 
fact  that  Insured's  injuries  did  not  at 
once  compel  him  to  quit  his  work  did 
not  bar  recovery  on  the  policy  In  the 


intlttf 


,   I   1316. 


.  877.     Re- 
'.  3G.      See  23  Cent  Dig. 


830 — limitation  of  Liability  by  ITotL, 
lions  of  roller.      <S«*  SB  Cent.  TUg. 
Iwrnranoa,  §f  130*,  1310,  1317.) 
87.    Where   an   accident   policy   pro- 
vided   that,    in    case   of   Injuries   inten- 
tionally   Inflicted   on   assured    by   any 
other  person,  the  measure  of  Insurer's 
liability  should  be  a  sum  equal  to  the 


premium  paid,  which  should  be  In  full 
liquidation  of  all  claims  under  the  pol- 
icy, the  fact  that  deceased  was  a  po- 
liceman, and  paid  a  higher  rate  for  In- 
surance by  reason  of  such  fact,  which 
was  stated  In  the  policy,  did  not,  in  the 
absence  of  fraud,  prevent  the  insurer 
from  insisting  on  the  enforcement  of 
such  clause;  deceased  having  been  In- 
tentionally shot  by  a  person  whom  he 
was  attempting  to  arrest  In  the  per- 
formance of  his  duty.— Orlmes  v.  Fi- 
delity &  Casualty  Co..  76  3.  W.  811,  33 
Tex.  Civ.  App.  276.  See  Cent.  Dig,  vol, 
28,   cols.  2163.    2189,    II    1316,    1317. 

90.  Accident  Insurance  policy  for 
8400  providing  that  for  Injury  inten- 
tionally Inflicted  by  any  person  other 
than  Insured  the  liability  was  limited 
to  one-fifth  the  amount  otherwise  pay- 
able construed,  and  held  that,  upon  the 
assassination  of  assured,  the  benefici- 
ary was  entitled  to  recover  only  ISO— 
General  Accident,  Fire  A  Life  Assur. 
Corporation  v.  Stedman,  153  S.  W.  892. 
28   Cent.   Dig.  Insurance.  11   1309.   1317. 


98.  Where  one  Insured  as  a  sheep 
farmer  against  accident  by  a.  policy 
classifying  as  more  hazardous  the  oc- 
cupation of  a  hunter,  and  stipulating 
that,  where  an  injury  occurred  while 
doing  any  act  pertaining  to  any  occu- 
pation class! fled  as  more  hazardous. 
the  liability  of  insurer  should  be  for 
such  part  of  the  principal  as  the  pre- 
mium paid  would  purchase  at  the  rajos 
fixed  for  such  more  hazardous  occupa- 
tion, was  killed  while  hunting  for  re- 
creation. Insurer  was  liable  only  for 
the  occupancy  of  a  hunter. — Lane  v. 
General  Accident  Ins.  Co.,  118  S.  W. 
'""■      See    28   Cent.    Dig.    Insurance, 
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NOTICE  AND  PROOF  OF  LOSS 

Persons  to  Whom  Notice  or  Proof  of  Lots  May  Be  Given  or  Made. 
—The  statutes  (Rev.  St.  1914,  Art.  5714)  provide  that  notice  of 
claim  for  damages  required  by  contract  may  be  given  to  the  nearest 
~  or  other  convenient  local  agent  of  a  company  requiring  same. 
Therefore,  notice  given  to  a  local  agent  of  a  casualty  company 
was  sufficient.100 

Time  for  Notice  and  Proof. — The  statutes  make  a  stipulation  fix- 
ing the  time  within  which  notice  of  a  claim  for  damages  shall 
be  given  at  less  than  ninety  days,  void.10'  This  has  been  made  ap- 
plicable to  accident  insurance  companies  (Rev.  St.  19J4,  Art.  4733) 
and  therefore  a  provision  in  a  casualty  policy  requiring  notice  of 
injury  within  ten  days  is  void.101  A  delay  of  ten  months  in  giv- 
ing notice  is  unreasonable  per  se,  under  a  clause  in  a  policy  re- 
quiring notice  to  be  given  as  soon  as  may  be  reasonably  possible.102 
It  is  a  condition  precedent  that  notiee  shall  be  given  as  soon  as  may 
be  reasonably  possible  under  such  a  requirement. ,os  Even  though 
the  physicians  who  attended  insured  attributed  his  condition  to 
disease  and  not  to  accident,  does  not  excuse  his  failure  to  give  the 
insurer  notice  as  soon  as  reasonably  possible  as  required  by  the 
policy.10'  Under  Article  5714  of  the  Revised  Statutes  of  1914,  a 
stipulation  requiring  report  from  attending  physician  every  thirty 
days  is  void.1"1    A  stipulation  in  a  policy  requiring  "immediate 

A  delay  of  10  months  in  giving 
:ldent  Insurance  company  notice 
accident  Is  unreasonable  per  ne. 
a  clause  of  the  policy  requiring 

reasonably  possible. — Hefner  v.  Fidel- 
ity  &  Casualty  Co.    of   New   York.    160 
100.     Under  Rev.   St.   1896.  Art.  3379.        S.  W.  330.     See  28  Cent.  Dig.  Insurance, 
Hided  by  Acts-  1907,   eh.   139,  I  1.        II  132S-1336. 


rovlding    that    a   notice    r 


103.     Com  pi  I  a 


damages   required   by  contract  may  be  ment   that  notice   be   given   as  Boon  as 

given   to   the  nearest   or  other   conven-  may  t^  reasonably   possible    Is   a    eon- 

ient  local  agent  of  the  company  requlr-  anion  precedent  to  recovery  under  the 

Ing    the    aame.    notice    of    injury    Riven  policy.— Id. 

to  the  local   agent  of  a  casualty   com-  ...       _ 

pany    was    sufficient.— Royal    Casualty  ,"*,Tha    f"ct    that    physicians    who 

Co.   v.   Nelaon,    163   8.   W.    S74.      See   28  aHe"d*1'      ,,?           -Sf     t   ^    y       JUred 

Cent    Dig    Insurance    I  132T  attributed  his  condition  to  disease,  and 

failure  to  give  the  company  notice  or 
the  accident  aa  soon  as  reasonably  pox* 
Bible,  as  required  by  the  policy. — Id. 
lOl.  Under  Rev.  St.  1895,  Art.  3379,  10B.  Under  Vernon's  Sayles-  Ann. 
as  amended  by  Acts  1907,  ch.  129,  1  1,  Civ.  St.  1914.  Art.  67H,  a  atlpulation 
making  a  stipulation  tiling  the  time  In  a  health  insurance  policy  requiring 
within  which  notice  of  a  claim  for  notice  within  90  days  from  the  begln- 
damages  shall  be  given  at  leas  than  90  nine;  of  illness  was  void.— FlrBt  Teiaa 
days  void,  made  applicable  to  acrldent  Stale  Ins.  Co.  v.  Hare.  180  S.  W.  282. 
Insurance  companies  by  Rev.  Civ.  St.  106.  Under  Rev.  St.  1911,  Art.  6714, 
1911,  Art.  1733.  a  provision  of  a  casu-  provision  of  policy,  insuring  against 
alty  policy  requiring  notice  Of  Injury  sickness,  requiring  report  from  attend- 
within  10  days  was  void. — Royal  Cas-  tending  physician  every  30  days,  held 
ualty  Co.  v.  Nelson,  163  S.  W.  874.  See  void. — First  Texas  State  Ins.  v.  Hern- 
28   Cent.   Dig.    Insurance,    It    1328-1338.  don,    ""'    ~    ™"     "" 
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notice  in  writing"  is  in  conflict  with  the  statute  and  therefore 
void.1"  1M 

Inspection  of  Person  of  Insured  After  Injury  or  Death.— Before 
a  body  can  be  exhumed  for  examination  the  right  must  be  clearly 
expressed  in  the  policy.110  The  right  must  be  exereised  at  once 
and  upon  showing  that  fraud  or  mistake  will  be  shown."*  Where 
a  policy  gave  the  insurer  the  right  to  an  autopsy  but  it  was  not 
demanded  until  six  weeks  after  interment  the  insurer  could  not 
insist  on  the  right,  especially  where  the  only  dispute  was  whether 
the  insured's  neck  was  broken  or  dislocated.10'  Where  the  insurer 
pleaded  that  these  two  conditions  were  the  same  thing  it  could  not 
base  its  right  to  an  autopsy  on  such  conflicting  conditions.111 

Proofs  of  Death  or  Injury  to  Insured. — Where  the  proofs  first 
furnished  the  insurer  sufficiently  showed  his  injury  and  disability, 
rendering  the  company  liable  on  the  policy,  it  was  only  necessary 
for  insured  in  furnishing  additional  proof,  to  show  the  continua- 
tion of  such  total  disability  during  the  remaining  life  of  the 
policy.11* 

Misrepresentations  Shall  Not  Constitute  Defense,  Unless  Shown — 
Statutory  Provisions. — Any  provision  in  a  policy  which  provides 
that  the  same  is  void  or  voidable  if  any  misrepresentations  or 
false  statements  he  made  in  proofs  of  loss  or  of  death,  shall  be 


107.  An  accident  Insurance  policy 
provided  that  "Immediate  notice  In 
writing  of  any  accident  and  Injury  on 
account  of  which  claim  la  to  be  made 
shall  be  given  said  company,"  with  full 

fartlculars  and  name  and  address  of 
nsured.  Sayles-  Ann.  Civ.  St.  1897. 
Art.  3379.  amended  by  Gen.  Laws  1907. 
p.  241,  ch.  139.  provides  that  no  stipu- 
lation In  any  contract  requiring  notice 
to  be  Riven  In  any  claim  for  damages. 
as  a  condition  precedent  to  a  right  to 
sue  thereon,  shall  ever  be  valid  unless 
such  stipulation  Is  reasonable,  and  any 
such  stipulation  Axing  the  time  within 
which  such  notice  shall  be  given  at  a 
less  period  than  90  days  shall  be  void. 
Held,  that  the  stipulation  In  the  policy, 
If  in  conflict  with  the  statute.  Is  void, 
—Aetna  Life  Ins.  Co.  of  Hartford, 
Conn.,  v.  Griffin.  123  S.  W.  432, 

108.  Rev.  St.  Art.  3379.  reads:  "No 
stipulation  In  any  contract  requiring 
notice  to  be  given  of  any  claim  for 
damages  as  a  condition  precedent  to 
the  right  to  sue  thereon,  shall  ever  be 
valid  unless  such  stipulation  Is  reason- 
able, and  any  stipulation  fixing  the 
time  within  which  such  notice  shall  be 
given  at  a  less  period  than  ninety  days 
shall  be  void."  Held,  that  a  clause  in 
an  insurance  policy  requiring  the  in- 
sured to  give  Immediate  notice  of  ac- 
cident or  injury  was  of  no  force,  and 
the  policy  must  be  construed  as  thoush 
no  time  was  specified. — Maryland  Casu- 
alty Co.  v.  Hudglns,  73  3.  W.  1047.  Re- 
versed. 78  S.  W.-74B. 


After  injury  or  Death.    (Ih  98  Cent. 

Dig.  Insurance,  I  1368.) 

108.  Where  the  policy  gave  the  In- 
surer the  right  to  an  autopsy,  but  It 
was  not  demanded  at  the  time  of  death. 
the  Insurers  could  not  six  weeks  after 
Interment  insist  on  such  right  espec- 
ially where  the  only  dispute  was 
whether  his  neck  was  broken  or  dis- 
located by  the  accident. — American  Nat. 
Ins.  Co.  v.  Nuckols,  187  8.  W.  497. 

110.  To  give  the  Insurer  the  right 
of  exhumation  of  the  Insured's  body. 
such  right  must  be  clearly  expressed 
In  no  uncertain  words  in  the  policy. — 
Id. 

111.  Where  insurer  pleaded  that 
doctor's  conflicting  statements  that  In- 
sured died  from  broken  neck,  and  from 
dislocated  neck,  meant  the  same  thing, 
it  could  not  base  its  right  to  an 
autopsy  on  such  conflicting  statements. 
—Id. 

110.  Insurer's  right  to  exhume  In- 
sured's body,  If  covered  by  right  to 
autopsy,  can  be  exercised  only  at  once 
and  upon  showing  that  It  will  show 
fraud  or  mistake. — American  Nat.  Ins. 
Co.  v.  Nuckols,  187  S.  W.   497. 

5*3 — Proofs  of  Death  or  Injury  to  In- 
sured.   (See  SB  Cent.  Dig.  xnmuanoa, 
f   1347.) 
113.    Where    proofs    first    furnished 

tay    Insured    to    an    accident    insurance 

company  sufficiently  showed  his  injury 

and  disability,   rendering  t' 
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of  no  effect.  Such  provisions  shall  not  constitute  any  defense 
unless  it  is  shown  upon  the  trial  that  the  false  statements  made  in 
sueh  proofs  of  loss  or  death  were  fraudulently  made  and  mis- 
represented a  fact  material  to  the  question  of  the  liability  of  the 
insurer  upon  the  contract  sued  on  and  that  such  insurer  was 
thereby  misled  and  caused  to  waive  or  lose  some  valid  defense 
to  the  policy.     (Art.  4949,  Rev.  St.  1914.) 

Misstatements  in  Notice  and  Proof.— Misstatements  in  notice  and 
proof  as  to  how  the  accident  occurred  will  not  relieve  the  company 
from  liability  where  it  is  responsible  under  the  true  facts.1" 

Estoppel  or  Waiver  as  to  Notice  and  Proofs. — An  insurer  may 
waive  formal  proofs  of  loss  temporarily  where  it  had  stated  that 
they  were  not  necessary  at  that  time  as  it  was  looking  into  the 
matter,  but  this  waiver  may  be  subsequently  revoked.115 

Denial  of  Liability— The  general  rule  is  that  proof  of  loss  is 
waived  when  the  insurer  denies  all  liability  under  the  policy.119 
The  insurer  also  waives  all  objections  to  the  sufficiency  of  the 
proofs  of  loss  presented  when  it  refused  payment  on  the  sole 
ground  that  the  insured  was  engaged  in  an  occupation  more  haz- 
ardous than  that  in  which  he  was  insured.11*  When  a  company 
refuses  to  pay  benefits  under  a  health  policy  because  the  final 
proof  showed  that  insured  had  not  been  confined  for  the  required 
period,  it  waives  any  objection  to  the  sufficiency  of  the  proofs 
although  of  course  not  admitting  their  truth."'  However,  the 
general  rule  does  not  apply  when  the  notice  and  proof  of  accident 
are  made  after  the  time  prescribed  in  the  policy."8 

liable  on  Its  policy,  it  was  only  neceB'  vestl gallon,  the  waiver  admitted  oper- 

sary   for   Insured,   In   furnishing-  addi-  ated  simply  as  a  temporary  ene,  while 

tlonal  proof,  to  show  the  continuation  the     Investigation  -  was    pending,     and 

•    ■    -   ■    -     ■'■'■      '   -' —  might  subsequently  be  revoked. — AUl- 

..  bone  v.   Fidelity  &  Casualty  Co.,   32  S. 

Pacific    Mut.    L.lle    ins.    Co.,    79    S.    W.  W.  BBS. 
1(190. 

BBS— (A)   Denial  of  UaMUtr-    (■••  an 

553— MliitaUmuti  ot  Omissions.  (Baa  Cent  Wg.   msuranne,  §[  1S91,  1393.) 

OS  Oast.  Dlf.  Insurance,  $13SS.)  US-     Where    the    company   after    rc- 

114.  Misstatements  in  the  notice  of  celvlng  proofs  of  death,  refused  pay- 
Injury  and  proof  of  death  as  to  how  ment  on  the  sole  ground  that  Insured 
the  accident  occurred  do  not  relieve  waa  engaged  In  an  occupation  more 
the  company  from  liability  where  It  Is  hazardous  than  that  In  which  he  was 
responsible  under  the  true  facts. — Con-  insured,  It  thereby  waived  objections 
tlnental  Casualty  Co.  v.  Jennings,  99  to  sufficiency  of  the  proofs, — Standard 
S.  W.   423.  Life   *  Accident    Ins.   Co.   v,    Koen,    31 

8.  W.  m,  11  Test.  Civ.  App.  273. 

584 — Estoppel  or  Walrai  u  to  Motto*  117-     By     refusing     to     pay     benefits 

and  Proofs  or  Defects  and  Objections.  payable   in   cases  of  confining  sickness 

(In     OB     Cent.     Dlf.     Inanruoa,     §§  because    the    final    proof    showed    that 

1387-1403.)  assured  had  not  been  confined  for  the 

115.  Where  defendant  wrote  lo  a  required  period,  Insurer  waived  any 
beneficiary  under  one  of  Its  policies  objection  to  the  sufficiency  of  the 
that  It  had  received  no  formal  notice  proofs  as  conforming  to  the  require- 
of  his  claim  beyond  a  request  for  a  ments  or  the  policy,  but  did  not  ad- 
clalm  blank  on  which  to  make  formal  mit  the  truth  of  the  statements  in  the 
proofs  of  loas.  and  that  it  had  replied  proofs,— General  Accident  Ins.  Co.  v. 
that  it  was  looking  Into  the  matter,  Hayes.  IIS  S.  W.  990.  See  28  Cent, 
and    did    not    consider    It    necessary    to  Dig.  Insurance,  II  1391,   1392.) 

have    the    formal    proofs    made,    as    it  11B.     Denial   of  liability   by  an   acci- 

could  do  this  in  the  course  Of  ths  in-        dent    insurance    company    and    refusal 
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Estoppel  of  Insurer  to  Deny  Authority  of  Its  Agent  After  Adjust- 
ment of  Loss. — Where  the  agent  of  the  company  was  notified  of 
the  death  and  viewed  the  body  and  said  he  was  satisfied  and  that 
the  loss  would  be  paid,  and  the  adjuster  recognized  his  authority 
until  suit  was  brought  and  then  denied  it,  the  company  was  estopped 
to  deny  the  agency.110 

RIGHT  TO  PROCEEDS 

Designation  of  Beneficiary. — Where  the  policy  designates  the 
beneficiary  by  name  and  states  that  she  is  the  daughter  of  insured 
and  it  was  shown  that  insured  had  a  daughter  bearing  that  name, 
parol  evidence  was  not  admissible  to  show  that  the  wife  of  the 
insured  was  the  beneficiary  even  though  she  bore  the  same  name.1" 

Hay  Change  Name  of  Beneficiary. — Any  member  of  a  mutual 
assessment  corporation  shall  have  the  right  at  any  time  with  the 
consent  of  the  company,  to  change  the  beneficiary  in  his  policy 
or  certificate  without  requiring  the  consent  of  the  benefieiary.  The 
corporation  may  give  consent  in  accordance  with  the  by-laws. 
(Art.  4806,  Rev.  St.  1914.) 

Exemption  of  Proceeds. — The  proceeds  of  a  claim  for  loss  of 
wages  by  the  insured  while  he  was  incapacitated  front  illness  were 
held  not  to  be  current  wages  and  exempt  from  garnishment,  even 
though  the  premiums  on  the  policy  were  paid  by  exempt  wages.1" 

PAYMENT  OR  DISCHARGE,   CONTRIBUTION 
AND  SUBROGATION 

Time  of  Payment. — The  rule  is  that  insured  is  not  entitled  to 
payment  for  a  total  disability  claim  until  the  period  of  disability 

to  pay  its  policy  will  not  waive  notice  WIOHT 

of    the   accident    required    to    be    given 

it.    when    made   after    the    time   within        084 — Daalrsatloa    of] 

which  the  notice  and  proof  of  accident  SB  Omit.  Big.  Innnnoi,  §§  1481-l-.ii, 

can  be  made — Employers  Liability  As-  1479,  1489,  1488.) 

Htirance   Corp.    of    London    v.    Rochelle.  181.     Where  an  accident  policy  desig- 

35  g   w   gflB.  nates    the    beneficiary    by     name,    and 

stales  that  she  la  the  daughter  of  in- 
119.  Proof  of  Iohh  Is  waived  when  sured.  and  it  was  shown  that  insured 
the  Insurer  denies  all  liability  under  had  a  daughter  bearing  that  name,  parol 
the  policy. — Commonwealth  Bonding  evidence  was  Inadmissible  to  show  that 
&  Casualty  Ins.  Co.  V.  Knight,  185  S.  the  wife  of  insured,  bearing-  the  same 
W    1037  name,   was  beneficiary.— Standard   Life 

&  Accident  Ins.  Co.  v.  Tavlor,  34  9.  W. 

781.  12  Tex.  Civ.  App.  38B. 

122.      Proceeds   of  a   claim    under   an 

accident  Insurance  policy  for  loss  of 
ISO.  Where  the  company  agent  was  wages  by  the  Insured  while  he  was  ln- 
notlfled  of  death  and  viewed  the  body  capacitated  from  Illness,  held  not  "cur- 
and  said  he  was  satisfied  and  that  losf  rent  wages."  exempt  from  garnishment 
would  be  paid,  and  the  adjuster  recog-  by  Const.  Art.  IS,  Par.  28  and  Rev. 
nized  his  authority  until  suit  was  Civ.  St.  1911.  Arts.  3785,  3788,  though 
brought,  and  then  denied  it.  the  com-  the  premiums  on  the  policy  -were  paid 
pany  was  estopped  to  deny  the  agency.  by  exempt  wages. — Mitchell  v.  Western 
-   '    *--i.  Co.   v.   Nuckols.       Casualty  &  Guaranty  Ins.   Co..   183   S. 
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has  ceased.1"  If  a  policy  does  not  specify  when  an  accrued  in- 
demnity is  payable,  the  liability  accrues  when  the  accident  ac- 
crues and  payment  should  be  made  when  proof  of  this  liability  is 
made  to  the  insurer.12* 

Interest  on  Amount  of  Loss. — Although  the  liability  accrues  when 
the  accident  occurs  payment  should  be  made  when  proof  of  this 
liability  is  made  to  the  inBurer  and  interest  should  be  allowed 
from  the  date  such  proof  is  furnished."8  Under  the  statute  (Rev. 
St.  1914,  Art.  4977)  six  per  cent  is  made  the  legal  rate  of  interest 
on  written  contracts  and  this  is  recoverable  on  the  amount  con- 
tracted to  be  paid  in  an  insurance  policy.1" 

Losses  Shall  Be  Paid  Promptly — Statutory  Regulations. — In  all 
cases  where  a  loss  occurs  and  the  insurance  company  liable  there- 
for shall  fail  to  pay  the  same  within  thirty  days  after  demand, 
such  company  shall  be  liable  to  pay  the  insured  in  addition  to 
the  amount  of  loss  twelve  per  cent  damages  on  the  amount  of 
such  loss  together  with  reasonable  attorney's  fees  for  the  collec- 
tion of  such  loss.     (Art.  4746,  Rev.  St.  1914.) 

Damages  for  Refusal  of  Payment. — A  casualty  insurance  com- 
pany carrying  on  business  on.  the  assessment  or  annual  premium 
plan  under  Revised  Statutes,  Title  71,  is  subject  to  a  penalty  of 
twelve  per  cent  damages  on  the  amount  of  the  loss  together  with 
reasonable  attorney's  fees  when  it  shall  fail  to  pay  the  holder  of 
a  policy  the  amount  of  same  within  thirty  days  after  demand  there- 
for.1" However,  the  petition  must  allege  specifically  a  demand 
and  refusal  to  pay  within  the  statutory  time.1"   The  Supreme  Court 

PATXITT  OB  mWBAMa,  COBTTW-  1*6.     Under    an    accident    Insurance 

■UTIO>  A>9   SfUBBOttAVXOV-  policy  not  specifying  when  an  accrued 

Indemnity  should  be  payable,  the  lia- 
bility accrues  when  the  accident  occurs. 
and  payment  should  be  made  when 
proof  of  this  liability  Is  made  to  the 
133.     Under  an  accident  policy  pro-       Insurer,  and  Interest  should  be  allowed 

vldlng  for  payment  Tor  total  disability        from  the  date  such  proof  la  furnished. 

due    to    bodily    injuries,    held,    that    In- 
sured was  rot  entitled  to  payment  until 

the  period   of   disability   had   ceased.— 

Commonwealth     Bonding     &     Casualty 

Co.  v.  Knight,  186  S.  W.  1037. 

184.     Under    an    accident    insurance 

policy  not  specifying  when  an  accrued 

Indemnity    should   be    payable,    the   11a- 

curs.  and  payment  should  be  made  ties  prescribed  by  Article  4746.  which 
when  proof  of  this  liability  Is  made  to  Is  a  part  of  chapter  2.  since  Article 
the  insurer.— American  Nat']  Ins.  Co.  4967  only  eiempts  it  from  the  pro- 
V.   Fulghum,   177   S.  W.  1008.  visions     of    chapter    IB.— International 

Travelers'  Ass'n   v.  Rru.ni.im.  IBS  S.  W. 

389. 

188.     Act    31st    Leg.    ch.    108.    {    3i. 

making  an  Insurer  falling  to  pay  a  loss 
136.  Under  Rev.  St.  1911.  Art.  4977.  liable  for  damages  and  attorneys  fees, 
making  «  per  cent,  the  legal  Interest  requires  the  petition  to  speclflclally  al- 
on  sums  due  and  payable  under  written  lege  a  demand  and  refusal  to  pay  wlth- 
contracts,  Interest  Is  recoverable  upon  In  the  statutory  time. — General  Accl- 
the  amount  contracted  to  be  paid  in  an  dent.  Fire  &  Life  Assur.  Corporation 
!"■""».»■  tmii™ — innilciii'Nat  Ins.  v.  Lacy,  161  S.  W.  1170.  See  28  Cent. 
008.  Dig.  Insurance.  !    H9S. 
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held  in  the  105th  S.  W.  that  this  provision  for  penalties  in  the 
statute  (Rev.  St.  1895,  Art.  3071)  did  not  apply  to  accident  insur- 
ance companies.'29  12Bm  However,  the  case  first  cited  above  is  a  later 
case,  appearing  in  the  169th  Southwestern. 

Subrogation  of  Insurer. — It  is  held  that  an  insurer  is  not  entitled 
to  subrogation  to  the  rights  of  insured,  who  has  been  injured 
through  the  negligence  of  a  third  person,  to  recover  from  the  lat- 
ter for  the  injuries  received.130 

Reduction  of  Lobs  by  Insurance. — In  a  suit  for  damages  against 
a  railroad  evidence  that  injured  passenger  held  an  accident  insur-  _ 
ance  policy  at  the  time  of  his  injury  introduced  by  the  defendant 
in  mitigation,  was  properly  excluded."1 

ACTIONS 

Defenses  in  General. — "Legal  defenses"  as  used  in  the  Revised 
Statutes  of  1914,  Article  4807,  providing  that  accident  insurance 
companies  shall  be  liable  for  the  payment  of  the  amount  specified 
in  their  policies  in  full,  subject  to  any  legal  defenses,  mean  those 
which  defeat  a  recovery.1"  Although  an  insurer  interposed  de- 
fenses to  a  policy,  if  it  tenders  into  court  the  amount  fixed  in  the 
policy  for  partial  disability,  it  cannot  question  its  liability  on  any 
ground  for  the  amount  so  tendered.1"  It  is  no  defense  to  a  policy 
that  an  insured  had  settled  with  his  employer  for  damages  and  re- 
leased it  from  liability  for  his  accident,  on  the  theory  that  the  in- 

1U.     Rev.    St.    1895,    Art.    3071,    pro-  icy    at    the    time    of    his    Injury    was 

vldes   for   the   Imposing-   of   a   penalty  properly  excluded. — Texas  Cent.  R.  Co. 

of  12  per  cent,  and  attorneys  fees  for  v.  Cameron,  149  S.  W.  70S. 
failure  to  pay   a  life   or  health  policy 

rr'Soi"nrr„r«c;°'.t,a"','V.hu"      «™~-  <™ » °™  ■»•> 

Cant.   IMS'.   manranoa,    K   1530,    1530. 
1634.) 

Yamagesand  at-  13*-    tJnder  Rev.  St.  Art.  4807.  pro- 
fees  "where   a  'life   or   health  vldlng    that    accident    insurance   com- 
e    company"    falls    to    pay    the  panles  shall  be  liable  for  the  payment 
oes  not  apply   to  accident  in-  0f   the   amount   specified   in  their  pol- 
Qeneral  Accident  Co.,  lc|eB  in  (U|,    HUh]ect  to  any  legal  de- 
..    .„   „„,     ,„„    ,._  fenspB   the  (erm  ,J]eBal  aefeTfBea.^leanB 

those  which  defeat  a  recovery. — Inter- 


Co.    v.    Wade.    99    S. 
10B    8.   W.    35.      See 
sursjice.   1498. 
ISM.     The  statute  author* 


.  W.   324.      See   28   Cent.  Dig.   lo- 
re.   45    1806, 


808 — anbrogatlon   of  Inau 


m  titled 


-.  389. 
133.     Where   an    Insurer   tendered    i 


rights   of   assured,   who   has   been   In-  the  Insured  and  paid  Into  c 

Jured  through  the  negligence  of  a  third  In  full  of  all  claims  under  an  accident 

person,   to  recover  from   the  latter   for  policy,     which    sum     was    the    amount 

the   Injuries   so  sustained.— Aetna    Life  flxpd    1n    tne    poiicy    tor   a   partial   dls- 

'■■"   *■  B-  parker  &  Co-  72  S   W-  ability.   It   could   not  question   its  lia- 
bility on  any  ground  to  the  amount  so 

_     _  tendered  and  paid,  though  It  Interposed 

Evidence  "  that    "injured      pas-  defenses    to    the    policy.— Wilkinson    v. 

held  an  accident  Insurance  pol-  Travelers  Ins.  Co.,  72  S.  W.  1018. 

L.ooqIc 


IBS,  £80. 
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surer  was  entitled  to  be  subrogated  to  insured's  action  against  the 
employer,  identity  of  damage  in  the  two  causes  of  action  being 
wanting.11* 

Venue  of  Suits — fire,  Marine,  Life* and  Accident  Insurance  Com- 
panies— Statutory  Regulations. — Suits  against  fire,  marine  or  in- 
land insurance  companies  may  be  commenced  in  any  county  in 
which  any  part  of  the  insured  property  was  situated.  Suits  against 
life  and  accident  insurance  companies  or  associations  may  be  com- 
menced in  the  county  in  which  the  persons  insured,  or  any  of 
them,  resided  at  the  time  of  such  death  or  injury.  (Art.  1830  (29) ; 
also  Art.  2308  (12),  Rev.  St.  1914.)  A  suit  on  a  policy  may  be  in- 
stituted in  the  county  where  the  home  office  of  the  insurer  is  located, 
or  in  the  county  where  loss  has  occurred  or  where  the  policy  holder 
or  beneficiary  instituting  such  suit  resides.  (Art.  4744.  Rev.  St. 
1914.) 

Venae. — The  right  is  given  the  insured  to  sue  the  insurer  in  the 
county  in  which  he  resided  at  the  time  of  injury  and  this  right 
cannot  be  withdrawn  except  by  the  legislature.  **■  A  suit  on  an 
accident  certificate  is  maintainable  in  the  county  where  the  insured 
died,  under  the  statute  (Rev.  St.  1914,  Art.  4744)  even  though  the 
certificate  and  the  company's  by-laws  provided  that  all  suits  should 
be  instituted  in  the  county  of  the  home  office  of  the  company.1" 

Limitations  by  Provisions  of  (Policy. — Notwithstanding  stipula- 
tions in  a  certificate  to  the  contrary  the  holder  of  such  certificate 
has  two  full  years  in  which  to  bring  action  thereon.  ■  (Rev.  St. 
1914,  Art.  4830.)"' 

Limitations  By  Provisions  of  Policy — Time  Within  Which  Action 
Host  Be  Brought. — It  has  been  held  that  an  action  on  a  policy  is 
brought  in  time  where  petition  is  filed  and  a  non-resident  notice 

134.  The  fact  that  Insured,  Injured  dent  certificate  held  maintainable  In  the 
through  the  negligence  of  his  em-  county  where  the  Insured  died,  though 
ployer.  settled  with  the  latter,  and  re-  the  certificate  and  the  companys  by- 
leased  It  from  liability.  Is  not  a  de-  laws  provided  tbat  all  suits  should  be 
fense  to  an  action  for  his  accident  In-  Instituted  In  Dallas  county,  Texas. — 
sura  nee  on  the  theory  that  the  Insurer  International  Travelers'  Ass'n  v.  Bran- 
was  entitled  to  be  subrogated  to  In-  urn,  169  S.  w  389. 
sured'a    action    against    his    employer. 

Identity  of  damage  In   the   two  causes  030 — limitations  by  Provision*  of  Pol. 

of  action   being  wanting. — Aetna  Life  tar.    (Bee  as  Cant.  Dig-,  msniaiice,  '§ 

Ins.  Co.  v.  J.  B.  Parker  Sc  Co.,  T2  S.  W.  1S40,  154S-1BS3.) 
821. 

138,      Under   Rev.   Civ.   St.   1911.   Art. 

618— Venua.    (Baa  38  Cant.  Dig.  In  hut-  4830,    exempting    fraternal    benefit    as 

anos,  f§  1538-1538.)  soclatlons  from  the  Insurance  law  and 
Rev.    St.     1895.    Art.    3378,    prohibiting 

138.     Right,    given    plaintiff    to    sue  any  person  from  fixing  a  shorter  time 

Insurance    company    In    the    county    In  than   two   years   In  which   to  bring  ac- 

whlch  he  resided  at  the  time  of  Injury  tlon   upon   any  contract,   the  holder  of 

by   Rev.   St.    189"..    Art    1686.    Subd.    12,  a  certificate  of  such  an  association  has 

cannot   be   withdrawn,   except   by   the  two  full  years  In  which  to  bring  action 

Legislature. — Eaton      v.      International  thereon,   notwithstanding  a  stipulation 

Travelers'   Ass'n   of  Dallas.    1S6   S.   W.  In    the   certificate   fixing  a   less   time— 

SIT.  International  Travelers'  Ass'n  v.  Bos- 
worth,  16*  8.  W.  348.  See  28  Cent.  Dig 
Insurance.  I  1993, 
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is  served  on  defendant  within  the  time  limited  by  the  policy  for 
bringing  action,  even  though  citation  is  not  served  on  defend- 
ant's agent  till  after  the  lapse  of  such  time."*  The  year  allowed 
by  insurer  in  which  to  file  siPt  was  held  to  begin  upon  the  expira- 
tion of  the  three  months  after  furnishing  proofs  of  death.140 

Service  of  Process — Statutory  Regulations. — Process  against  any 
domestic  insurance  company  may  be  served  only  on  the  president, 
or  any  active  vice-president,  or  secretary,  or  genefcal  counsel  re- 
siding at  the  city  of  the  home  office  of  the  company,  or  by  leav- 
ing a  copy  of  same  at  the  home  office  of  such  company  during  busi- 
ness hours.     (Art.  4745,  Rev.  St.  1914.) 

Jurisdiction  as  Dependent  on  the  Amount  in  Controversy. — Where 
a  petition  demanded  judgment  for  $500,  12  per  cent  damages  and 
attorney's  fees,  there  being  no  exception  attaching  the  jurisdic- 
tion of  the  court,  the  amount  asked  was  in  excess  of  $500  and  the 
court  had  jurisdiction  though  the  damages  and  attorney's  fees 
were  not  proper  claims.141 

Joinder  of  Causes  of  Action. — A  holder  of  a  policy  providing  for 
monthly  indemnity  in  ease  of  disability,  has  a  distinct  and  sep- 
arate right  of  action  for  each  monthly  installment.'"  and  in  the 
absence  of  any  alleged  defense  avoiding  the  policy  equity  will  not 

damages,  and  there  was  no  plea  or  ex- 
ception attacking-  the  jurisdiction  of  the 
court   or   su unresting-   that   a   Judgment 
could   not   be   rendered   for   the  at  tor- 
action  on  an  accident  policy      ney's  fees  and  the  damages,  the  amount 
In    time    where    petition    Is        In   controversy   exceeded    1600,   bo  that 
rved        the     court     had    lurdlsdlctlon.     though 


Is 
'   filed  a 


iefendant  within  the  time  limited 
by  the  policy  for  bringing  action, 
though  citation  Is  not  served  on  de- 
fendant's agent  till  after  the  lapse  of 
such  time. — Standard  Life  A  Accident 
Ins.  Co.  v.  Askew,  .12  S.  W.  31.     11  Tex. 

140.  An  accident  policy  provided  for 
Immediate  written  notice  of  an  Injury. 
and  proof  of  the  accident  within  seven 
months,  no  action  under  the  policy  to 
be   begun    wit" 


Urn 


snt,  i 


ceedlng  for  recovery  thereunder  to  be 
brought  within  three  months  after  the 
receipt  by  the  company  of  proof  of 
the  Injury.  Held,  that  the  year  In  which 
suit  was  required  to  be  'commenced 
began,  not  at  the  date  of  the  death  of 
the  Insured,  but  upon  the  expiration  of 
the  three  months  after  furnishing 
proofs  of  death,  during  which  legal 
proceedings  were  prohibited, — Alllbone 
v.  Fidelity  &  Casualty  Co..  32  S.  W. 
669. 


1«.  Where,  In  an  action  In  the  dis- 
trict court  on  an  Insurance  policy,  the 
petition  demanded  Judgment  of  $600 
and    attorney's    fees    and    12    per    cent 


]  dam. 

proper  claims. — Lane  v.  General  Acci- 
dent Ins.  Co..  113  S.  W.  324. 

14«.  Under  Vernon's  Sayles"  Ann. 
Civ,  St.  1914,  Art.  4977,  touching  allow- 
ance of  Interent  on  written  contracts 
ascertaining  the  sum  payable  when  no 
rate  Is  agreed,  the  Court  of  Civil  Ap- 
peals had  no  jurisdiction  of  an  appeal 
from  the  judgment  of  a  county  court 
In  an  action  for  a  disability  indemnity 
of  1100.  on  which  plaintiff  prayed  In- 
terest.—G  retft  Eastern  Casualty  Co.  v. 
Anderson,  183  8.  W.  802, 

148.  A  Judgment  of  the  county  court 
on  appeal  from  a  Justice  court's  Judg- 
ment, adding  a  penalty  and  Items  In 
excess  of  the  amount  within  the  Juris- 
diction of  the  Justice  court,  was  In- 
valid: but  It  could  be  reformed  and 
affirmed  on  appeal  to  the  Court  of  Civil 
Appeals, — North  American  Ins.  Co.  v. 
Jenkins.  184   S.  W.  30?. 


f  Cam 


144.  An  action  for  personal  Injuries 
to  an  employee  cannot  be  joined  with 
an   action  on  a   contract   of  Insurance 

against  accidents. — G.  A.  Duerler  Mfg. 
Co.  v.  Dullnig.  83  S.  W.  889.  judgment 
affirmed.  Dullnig  v.  G.  A.  Duerler  Mfg. 
Co..   87   S.  W.  332. 
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enjoin  the  insured  from  bringing  suits  for  each  part  of  the  indem- 
nity as  it  becomes  due.1"  It  has  been  held  that  an  action  for  per- 
sonal injuries  to  an  employee  cannot  be  joined  with  an  action  on 
a  contract  of  insurance  against  accidents.1*4 

Abatement  of  Cause  of  Action. — A  cause  of  action  which  has  not 
matured  will  be  abated  as  being  premature.11' 

Waiver  of  Limitation  in  Policy. — Absolute  denial  of  liability,  on 
a  policy  is  sufficient  to  authorize  suit  being  begun  at  once  not- 
withstanding any  provisions  in  the  policy  to  the  contrary.1" 

Petition — (A)  Form  and  Requisites  in  General— Under  certain 
circumstances  it  is  not  necessary  that  the  petition  allege  the  occu- 
pation of  insured  at  the  time  of  his  injury,  as  where  the  defend- 
ant had  possession  of  the  application  for  a  policy  and  the  petition 
stated  the  cause  of  death.1*'  ■"  Neither  is  it  necessary  under  the 
same  circumstances  to  aver  that  the  injuries  resulting  in  death 
left  physical  marks  on  the  insured's  body.150 

(B)  Loss  and  Cause  Thereof. — A  petition  was  held  sufficient 
where  it  alleged  the  loss  and  cause  thereof  as  the  result  of  the 


146.  A  holder  of  an  accident  and 
health  Insurance  policy,  providing  for 
a  monthly  indemnity  In  case  of  dis- 
ability, has  a  distinct  and  separate 
right  of  action  for  each  monthly  in- 
stallment.— Rau  v.  American  Nat.  Ins. 
Co.,  161  S.  W.  646. 

146.  In  the  absence  of  any  alleged 
defense  avoiding  the  policy,  or  any 
denial  of  liability  thereon,  equity  will 
not  enjoin  Insured,  under  a  health  and 
accident  policy  providing  monthly  In- 
demnity for  disability,  from  bringing 
suits  for  each  part  of  the  indemnity 
as  It  became  due. — Rau  v.  American 
Nat.  Ins.  Co.,  1S4  S.  W.  646. 

Abatement  and  KevlvaL 

147.  Where  the  cause  of  action  on 
an  accident  Insurance  policy  has  not 
matured  the  action  la  premature,  and 
will  be  abated  for  that  reason. — Com- 
monwealth Bonding  &  Casualty  Irts.  Co. 
v.  Knight.   186  S.  W.    1037. 


■.  Mac- 


(A>  fora  and  Kaonl- 
■itM  In  OanaraL  (Sm  OS  Cant.  Sis;. 
Imuum,  ff  1S76,  1(578,  1670,  1660, 
1884-1586,  1593,  1598.) 

148.  Where  the  petition  In  an  action 
on  an  accident  policy  alleged  that  In- 
sured, a  railroad  man,  was  killed  by  a 
cyclone  while  at  supper  In  a  restaurant.' 
and  averred  that  defendant  had  sole 
possession  of  the  application  for  In. 
surance,  it  was  not  necessary  that  the 
petition  should  negative  the  violation 
of  a  condition  in  the  application 
against  engaging  in  a  more  hazardous 
occupation.— Standard  Life  &  Accident 
Ins.  Co.  v.  Koen,  31  S.  W.  133.  11  Tex. 
Civ.  App.   273. 

100.  Where  the  petition  in  an  action 
on  an  accident  policy  alleged  that  In- 
sured, while  at  supper  at  a  restaurant, 
received  Injuries  from  a  falling  house 
and  flying  timbers,  produced  by  a 
cyclone  then  raging,  from  which,  on 
that  day,  he  died,  it  was  not  necessary 
to   allege   In   what  occupation   Insured 


the  t 


of  his 


■ath, 


1553.) 

148.  Where  an  insurer  absolutely 
denied  lis  liability  on  an  accident  pol- 
icy the  beginning  of  an  action  without 
regard  to  the  provisions  of  the  policy 
relating  to  the  time  in  which  suit 
might  be  brought  thereon  was  autho- 
rized.— Western  Indemnity  Co.  ■ 
Kechnle.  186  S.  W.  116. 


the  Injuries  resulting 
In  his  death  left  physical  marks  upon 
his  body. — Standard  Life  &  Accident 
Ins. "Co.  v.  Koen.  33  S.  W.  133.  11  Ten. 
Civ.  App.  273. 

151.  Where  the  petition  In  an  action 
on  a  policy  showed  that  the  occupa- 
tion In  which  insured  was  engaged 
when  the  policy  was  Issued  was  stated 
In  his  application  for  Insurance,  and 
that  tbe  application  was  In  defendants 
sole  possession,  it  was  not  necessary 
to  aver  Insured's  occupation  at  that 
time.— Standard  Life  &  Accident  Ins. 
Co.  v.  Koen.  33  S.  W.  133.  11  Tex. 
Civ.  App.  273. 
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accident,  showing  that  the  insured  lost  his  sight  through  external, 
violent  and  accidental  means."' 

(C)  Anticipating  Defenses.— A  petition  need  not  set  forth 
clauses  of  a  policy,  which  if  breached,  would  limit  or  exempt  de- 
fendant from  liability  as  this  would  be  a  matter  of  defense.1"* 
The  exceptions  of  a  policy  are  regarded  as  a  matter  of  defense.1" 

Issues,  Proof  aad  Varisjice. — An  insured  cannot  show  that  his 
illness  did  not  come  within  an  exception  in  a  policy  without  plead- 
ing same."1  The  non-payment  of  the  premium  must  be  alleged 
by  insurer,  otherwise  a  peremptory  instruction  for  defendant  can- 
not be  predicated  on  that  ground."*     It  has  been  held  that  there 


(B)  Lou  ■  mid  0mm 
Thereof.  (So*  flu  Cant.  Di(r.  tamwr. 
anoa,  SI  1B99-16M.) 

IBS.  In  an  action  in  an  accident  In- 
surance policy  plaintiff  alleged:  That 
In  unloading  rails,  a.  piece  of  Iron  or 
other  hard  substance  was  caused  to  fly 
and  strike  plaintiff  In  his  right  eye; 
that  by  reason  of  such  accident  plain- 
tiff lost  the  entire  sight  of  both  evea: 
that  immediately  after  said  injury  his 
right  eye  became  Inflamed  and  sore, 
and  continued  In  that  condition  for 
about  two  weeks,  at  which  time  the  In- 
flammation and  aoreneaa  was  commun- 
icated to  his  left  eye.  from  which  time 
both  eyes  continued  sore  and  Inflamed 
until  a  date  specified,  at  which  time, 
from  said  causes,  he  entirely  and  Irre- 
vocably lost  the  sight  of  both  eyes. 
Held  that,  as  against  the  general  de- 
murrer, the  petition  sufficiently  alleged 
that  plaintiff  lost  the  sight  of  both  his 
eyes  through  external,  violent,  and  ac- 
cidental means.  Independently  of  all 
other  causes. — Aetna  Life  Ins.  Co.  of 
Hartford.  Conn.,  v.  Grlffln.  123  S.  W. 
432.      See    2S    Cent.    Dig.    Insurance,    II 


■M  Faction.  (C)  Anticipating  »•- 
fOM.  (Ma  08  Cut  Dig.  Uniuot, 
S5  1664,  1693,  1B9&) 

153.  It  la  enough  for  the  petition. 
In  an  action  on  an  accident  policy  for 
death  of  insured,  to  allege  the  contract 
with  sufficient  particularity  to  show  li- 
ability for  death,  without  setting  forth 
clauses  which,  if  breached,  would  limit 
defendant's  liability.1  or  exempt  It  from 
any  liability:  these  belnir  matters  of 
defenses  to  be  pleaded  by  defendant. — 
Continental   Casualty   Co.   v.   Jennings. 


3B  Cant.  Big,  Xnauranoa,  §1  1664,  ISSfl. 

1644.) 

IBB.  In  an  action  on  a  health  policy. 
specifying-  an  Indemnity  for  confining 
Illness,  excepting  disabilities  resulting 
from  paralysis,  etc..  In  which  case  one- 
fifth  of  the  amount  Is  payable,  Insured 
cannot  show  that  It  was  paralysis 
which  confined  Insured  without  plead- 
ing that  fact. — General  Accident  Ina. 
Co.  v.  Hayes.  1H  S.  W.  990.  See  28 
Cent.    Dig.     Insurance,     11    1664,    163!- 


i  action  on  a  policy,  where 
that  the  premium  on  the 
not    been     paid     was     not 


1644. 
•IBS.     In  ( 


as  no  evidence  that  paym 
■emlum  had  been  made. — C 
isuaJty  Co.  v.  Wade,  99  1 
raed.  105  S 


1B7.     The 


titlon, 


n  actlor 


99  fi 


'.  423, 


complaint  on  an  accident 
policy  need  not  deny  that  insured  came 
to  hie  death  by  anv  of  the  means 
which,  by  the  policy,  would  relieve 
defendant  from  liability:  the  excep- 
tions In  the  nollcy  being  matter  of  de- 
fense.— Employers'  Liability  Assur. 
Corp.  of  London  v.  Rochelle,  36  S.  W, 
889. 


alleged  that 
the  Insured's  death  was  caused  from 
his  having  wrenched  and  hurt  his  back, 
ruptured  bis  stomach,  and  dlalocated- 
hls  kidneys.  The  testimony  showed 
that  death  was  caused  either  by  Injury 
to  the  stomach  proper,  or  to  the  pyloric 
orifice  connecting  the  stomach  with  the 
intestines,  which,  though  not  desig- 
nated a  rupture,  produced  the  same  ef- 
fects as  must  have  resulted  from  a 
rupture  of  the  membrane.  Held,  that 
an  objection  to  the  testimony  on  the 
ground  of  variance  would  not  be  sus- 
tained.—Aetna  Life  Ins.  Co.  v.  Hicks, 
66  S.  W.  87,  23  Tex.  Civ.  App.  74. 

IBS.  An  accident  policy  exempted 
the  company  from  liability  "for  In- 
juries fatal  or  otherwise,  resulting 
from  poison  or  any  thine  accidentally  or 
otherwise  taken."  Held  that,  the  com- 
pany having  merely  pleaded  that  death 
resulted  from  eating  oysters  containing 
ptomaine  poison,  It  would  not  be  heard 
on  the  contention  that  death  resulted 
from  something  else  other  than  polosn 
taken.— Maryland  Casualty  Go.  v.  Hud- 
gins,    T2    S.   —     "      "       ~ 


Reversed,   TI   S. 
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is  do  substantial  variance  between  the  petition  and  the  policy 
which  was  an  exhibit  and  introduced  in  evidence  where  the  for- 
mer alleged  the  terms  of  the  policy  at  so  many  weeks  and  the  lat- 
ter at  so  many  months  in  periods  aggregating  the  same  as  the 
former.1*0  The  fact  that  the  insured  pleaded  that  he  had  been 
informed  by  defendant  that  further  proofs  of  loss  were  unneces- 
sary was  sufficient  to  introduce  conversations  showing  such 
waiver.**"  A  variance  between  the  petition  and  testimony  was 
not  sustained  where  the  effect  on  the  body  of  the  insured  as  shown 
in  the  testimony  was  the  same  as  set  forth  in  the  pleading.1" 
"Where  a  policy  is  identified  properly  a  slight  variance  in  the  name 
of  the  insured  is  immaterial.1*0* 

Presumption  and  Burden  of  Proof. — The  general  rule  is  that  the 
burden  is  upon  the  insurer  to  prove  that  the  accident  came  within 
the  exceptions  of  the  policy."1  m  The  burden  is  on  the  insurer  to 
prove  that  an  action  was  not  brought  within  the  time  required  by 
a  policy.1*5  However,  the  burden  is  on  the  plaintiff,  in  alleging 
the  cause  of  the  insured's  death,  to  prove  that  such  was  the  prox- 
imate and  sole  cause  of  his  death.1" 

Admissibility  of  Evidence — (A)  In  General. — It  is  a  general 
rule  that  parol  negotiations  and  agreement  for  insurance  preced- 
ing execution  of  the  policy  are  not   admissible  to  vary   or  COn- 


lOB.  The  pleading  by  plaintiff,  suing 
on  an  accident  policy,  that  he  was  In- 
formed by  defendant  that  further 
proofs  of  loss  were  unnecessary,  held 
4uffleient  to  authorise  a  showing  of 
waiver  by  conversation  with  defend- 
ant's agents.. — Commonwealth  Bonding 
&  Casualty  Ins.  Co.  v.  Bryant.  IBB  S. 
W.   97B. 

160.  In  an  action  on  an  accident 
policy,  the  policy  was  made  an  exhibit 
to  the  complaint,  and  the  complaint 
alleged  that  the  term  of  the  insurance 
was    62    weeks,    while    the    policy    pro- 


046 — Presumption  and  Borden  of  Proof. 

(In    SB     Cant.     Dlf.     Insuranoe,     §§ 

15B5,   1B46-1B6S.) 

161.  Where  an  accident  policy  ex- 
cepting pertain  causes,  the  Insurer  has 
the  burden  of  proving  that  an  accident 
came  within  the  exceptions. — Travelers 
Ins.  Co.  v.  Harris.  178  8.  W.  816. 

company 


defends 


ictlor 


jollcy 


]    the 


•    2.    I 


s,   ■ 


months.  Held,  that  thei 
stantlal  variance. — Standard  Life  & 
Accident  Ins  Co.  v.  Koen,  33  S.  W. 
133,  11  Tex.  Civ.  App.  !T3. 

160a.  A  petition  on  an  accident  In- 
surance policy  described  it  as  No.  188,- 
696.  Issued  to  William  Shelby,  and  al- 
leged an  assignment  of  policy  No.  188,- 
895,  Issued  to  William  Shelby,  to  plain- 
tiff.  The  policy  Introduced  In  evidence 
was  No.  138.695,  Issued  to  William  Sel- 
vey.  and  the  assignment  Introduced  in 
evidence  was  of  policy  No.  138.696,  bv 
William  Shelvey  to  plaintiff.  Insured 
testified  that  his  name  was  William 
Shelvy,  and  Identified  the  policy  as  the 
one  delivered  to  him  by  the  companys 
'agent,  and  one  which  he  had  paid  pre- 
miums, and  which  he  had  assigned. 
The  judgment  correctly  described  the 
policy.     Held,    that    the    variance   was 


_  jund  that  the  suit  was  not  brought 
within  the  time  required  by  the  policy. 
it  has  the  burden  of  proof  to  show 
that   defense.— Alllbone   v.    Fidelity   & 


•dfylnf 


Indemnity  for 
>vlding   in   a   e 


clause  for  one-fifth  of  the  amount  for 
*  disability  from  specified  diseases, 
the  burden  was  on  Insured  to  show  that 
Insured's  illness  was  one  embraced  by 
the  latter  clause. — General  Accident 
Ins.  Co.  v.  Hayes,  113  S.  W.  990.  See 
2S  Cent.  Dig.  Insurance,  I  1665,  1615- 
1S68. 

164.  In  an  action  on  an  accident  In- 
surance policy  for  death  from  an  an- 
aesthetic administered  by  a  physician, 
plaintiff  had  the  burden  of  proving 
that  the  anaesthetic   was  proximately 


sured.- 


lend 


e  death  of  the  in- 


lalty 


Co. 
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tradict  its  terms.180  Neither  are  declarations  of  an  agent  as  to 
occupation  of  insured  and  the  policy  conflicting  therewith,  made 
at  the  time  of  issuance  binding  on  the  company  after  the  death  of 
such  insured,  it  not  appearing  that  the  agent  was  authorized  to 
make  them.172  Acts  and  declarations  of  the  insured  at  the  time 
of  accident  are  admissible  as  res  gestae.1"  It  has  been  held  that 
preliminary  reports  of  a  physician  are  not  admissible  to  show  the 
nature  of  a  disease  which  confined  insured.10* 

It  is  not  proper  to  permit  a  physician  to  state  that  in  his  opinion 
the  insured  had  not  lost  the  entire  sight  of  the  eye.1'*  In  question- 
ing a  witness  the  rule  is  that  counsel  may  embody  in  their  hypo- 
thetical questions  the  facts  which  in  their  judgment  the  evidence 
proved,  and  are  not  compelled  to  embrace  therein  facts  which 
the  opposing  litigant  contends  to  be  established. 1,s  It  is  not  error 
to  ask  a  question  assuming  certain  facts  which  facts  are  under- 
stood by  the  jury  to  be  intended  merely  to  identify  the  matter 
inquired  about.1"     Under  Article  3690  of  the  Revised  Statutes  of 


64B— Admissibility  of  Bvldsiice.  (A)  In 
Oraaral.  (>•>  aa  Cant.  mg.  insnr- 
anct,  §|   1609,   1078.) 

ies.  Parol  negotiations  and  agree- 
ment for  Insurance  preceding  ex ecu- 
lion  of  the  policy,  cannot  be  shown  to 
vary  or  contradict  Its  terms. — Great 
Eastern  Casualty  Co.  v.  Thomas,  178 
S.  W.   803. 

187.  In  an  action  on  an  accident 
policy  for  death  of  Insured,  alleged  to 
have  resulted  from  a  fall  on  the  Ice 
of  a  skating-  pond,  his  declaration  to 
witness  a  very  few  moments  after  the 
fall  that  he  hurt  his  head,  and  at  the 
.■  time  raising  his  I 


fer  to  and  refusal  by  Insured  of  a 
draft  held  harmless,  as  It  could  not  be 
an  admission  by  defendant  of  plain- 
tiff's total  disability,  the  real  Issue.— 
Commonwealth    Bonding    &    Casualty 


i.  Co.  ■ 
17a. 


18B  3.  ' 


his  head,  when  properly 

qualified,  was 

admissible    as     res 

ae.— Order    of 

United  Commercial  Trav 

elars  of  Amer- 

lea  v.  Roth,   169  8. 

W.   l 

78. 

.  health  policy. 

preliminary   reports 

fur 

nlshed    Insurer 

by   a'  physician    are 

admissible    to 

show  the   nature  of 

the 

disease  which 

confined      Insured.— 

-Gi-n< 

;ral       Accident 

Ins.  Co.  v.  Hayes.  1 

13   S 

.  W.   390.      See 

28  Cent.  Dig.  Insura 

11  1*89.  1678. 

16B.     In  action  or 

dent  policy  to 

recover  death  claim. 

or   voucher   for   the 

ability    claim,    sent 

afte 

r    the    insurer 

knew   that  plalnlllT 

for   the  death,   held 

rule   attains!    evtder 

ice    aa    to    offer    u> 

compromise — Comn 

ialth    Bonding 

&  Casualty  Co.  v    H 

endrlcks.  ififc  R.  W. 

1007. 

170.     In    action    t 

;cident    policy, 

letters  written  lnsui 

*er  by  plaintiff's  at- 

torney,  held  admlBs 

Ible 

as  a  basis  for 

—Commonwealth    Bonding   &   Caa 

Co.  v.  Hendricks,  168  S.  W,  1007. 

171.     Admission  of  evidence  of  ( 


i  by  the  local  s 
ltlng  agent  of  an  accident  I 
company,  as  to  the  occupation  of  In- 
sured at  the  time  the  policy  was  ap- 
plied for.  that  hla  duties  as  specified 
In  the  policy  "would  not  conflict  with 
the  conditions  In  the  policy."  and  that 
Insured  "wanted  a  J5000  policy,  and  he* 
selected  It  for  htm."  cannot  be  treated 
as  admissions  binding  upon  the  com- 
pany, where  made  after  the  death  of 
the  Insured,  and  it  not  appearing  that 
he  had  been  expressly  authorized  tf> 
make  them,  or  that  in  making  them 
he  was  acting  within  the  scope  of  his 
authority. — North  American  Ace.  Ins. 
Co.  v.  Frazer.  112  S.  W.  811. 

173.  Interrogatory  to  a  witness  In 
an  action  on  an  accident  policy  insur- 
ing J.  being  whether  he  had  known  H-, 
who  was  agent  of  a  certain  companv. 
who  met  with  an  accident  and  Injury 
at    a    certain    time    and    place,    and.    If 

thereto  that  It  assumed  the  happening 
of  an  accidental  Injury  to  H.  Is  not 
error,  as  the  reference  to  this  must 
hove  been  understood  by  the  Jury  to  be 
Intended  merely  to  identify  it.— Trav- 
lers'   Ina.  Co.   v.   Hunter,  70   S.  W.   7SB. 

174.  In  an  action  upon  an  accident 
policy,  the  court  properly  refused  to 
allow  a  physician  to  state  that,  In  his 
opinion,  the  Insured  had  not  lost  the 
entire  sight  of  his  eye. — International 
Travelers'  Ass'n  v.  Rogers.  183  S.  W. 
421. 

17B.  Counsel  may  embody  in  their 
hypothetical  questions  the  facts  which, 
In  their  Judgment,  the  evidence  proved. 

Google 
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1914,  a  wife  may  not  testify  as  to  statements  by  her  husband  be- 
fore his  death  in  regard  to  his  having  received  a  check  in  settle- 
ment of  his  claim."1  It  has  been  held  that  the  admission  of  a  draft 
or  voucher  for  the  amount  of  a  disability  claim,  sent  by  the  in- 
surer, after  it  knew  the  plaintiff  was  making  claim  for  death  of  the 
insured,  did  not  violate  the  rule  against  evidence  as  to  offer  to  com- 
promise. "B  In  another  case  the  admission  in  evidence  of  an  offer 
to  and  refusal  by  insured  of  a  draft  was  held  harmless  as  it  could 
not  be  an  admission  by  defendant  of  plaintiff's  total  disability, 
the  real  issue.  Letters  which  were  written  insurer  by  plaintiff's 
attorney  were  held  admissible  as  a  basis  for  the  recovery  of  at- 
torney's fees  and  the  statutory  damages  for  failure  to  pay.110 

(B)  Death  of  or  Injury  to  Person  Insured  and  Cause  Thereof. 
— It  is  held  that  the  fai|ure  of  insured  to  inform  his  at- 
tending physician  that  an  accident  had  happened  will  not 
prevent  his  beneficiary  from  showing  on  his  death  that  it 
was  the  result  of  an  accident.1"  A  physician's  certificate  was  ad- 
mitted in  evidence  to  show  compliance  with  the  requirements  of 
the  policy  as  to  furnishing  notice  of  the  accident.1**  The  conduct 
of  insured  after  the  event  bringing  about  his  death  was  relevant.1" 
As  a  general  rule,  the  admission  of  minor  evidence,  such  as  letters 
containing  expressions  as  to  cause  of  death  and  a  draft  in  full 
for  all  claims,  is  not  sufficiently  prejudicial  as  to  be  cause  for 
granting  a  new  trial.180 

(C)  Refusal  to  Pay  Claim. — The  sending  of  a  draft  for  disability 

and    are    not    compelled    to    embrace  caused  by  paralysis  of  the  heart  due  to 

therein  facts  which  the  opposing-  lltl-  tetanus,  held  admissible  to  show  com- 

gsnt  contends  to  be  established. — Order  pllance  with  requirement  of  policy  as 

of    United    Commerlcal     Travelers    of  to    furnishing    notice    of    the    accident. 

America  v.  Roth.   169   B.  W.  178.  with     full     particulars    thereof. — Com- 
monwealth  Bonding  &  Casually  Co.  v. 

!«.     In  an   action  on  a  benefit  cer-  Hendricks,  188  S.  W.  1007. 
ti  fitate,    where  It    was    claimed   by   the 

company  that  a  check  of  *5.20,  which  ITS.     In    an    action    on    an    accident 

It    had    sent    decedent    In    full    of    his  certificate    for    death    due    to    apoplexy 

claim  for  sickness,  was  never  returned.  claimed  to  have  been  caused  by  excite- 

the  wife  may  not,  under  Rev.  St.  1895,  ment,   evidence   that  decedent    suffered 

Art.   2302.   testify  as  to  statement  by  great   pain   In   his   head,   and   that   he 

husband  on  receiving  the  check. — Royal  talked  about  the  exciting  cauHe.  would 

Fraternal  Union  v.  Stahl,  126  S.  W.  920.  get  very  much  excited,  would  gesticu- 
late with  his  arms,  and  on  one  occasion 

OSS — (B)  Oeath.  of  or  injury  to  Person  tried   to  get  out  of  bed,  held  relevant. 

Insured  and  Causa  Thereof.    (See  38  — International     Travelers'     Ass'n     v. 

Cant.  TMff.  Insurance,  §  1891.  1813.)  Branum,  169  S.  W.  389. 

177.  Failure  of  one 
accident  to  make  know 
Ing    physician    that    a 

occurred    will    not    prevent    hla    bene-  evidence    contained    expressions    as    to 

flclary  from  showing  on  his  death  that  cause    of    death,    and    as    to   sending    a 

It  was  the  result  of  an  accidental  In-  small  draft  In  full  for  all  claims  which 

Jury. — Travelers'    Ins.    Co.    v.    Hunter,  were  not  strictly  admissible,  held,  that 

70  S.  W.  798.  such  expressions  were  not  sufficiently 
prejudicial   to   require   a   new    trial. — 

17B.     In    action    on    accident    policy.  Commonwealth  Bonding  &  Casualty  Co. 

physicians    certificate    that    death    was  v.   Hendricks,    188   S.  W.   1007. 
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claim  has  been  held  admissible  to  show  a  refusal  to  pay  a  death 
claim.181 

Weight  and  Sufficiency  of  Evidence. — Plaintiff  is  not  required 
to  make  out  his  case  by  evidence  establishing  his  right  to  a  re- 
covery beyond  a  reasonable  doubt,  but  it  is  sufficient  that  he 
brings  his  case  within  the  purview  of  the  policy  by  a  fair  pre- 
ponderance of  evidence,  and  the  same  rule  applies  to  affirmative 
defenses,  which  when  established  by  a  fair  preponderance  off  evi- 
dence, are  sufficient  to  defeat  recovery.  (-C.  J.  Par.  334.)  The 
sufficiency  of  evidence  in  the  following  matters  has  been  passed 
on:  Total  disability,  Ann.  182;  injury  caused  wholly  by  external 
violence,  Ann.  183;  total  but  not  immediate  disability,  Ann,,  185, 
196;  attorney's  fees,  Ann.  186;  accidents  while  attempting  to  enter 
train,  Ann.  184,  187 ;  waiver  of  forfeiture  for  non-payment  of  pre- 
miums, Ann.  188;  death  by  accident  within  contemplation  of  pol- 
icy, Ann.  189;  truth  of  representation  as  to  use  of  intoxicating 
liquor,  Ann.  190;  as  to  losing  classification  by  reason  of  duties  per- 


Bea — (O)  BTotlos  and  Proof  nd  Ad- 
jutant of  !*>■■.  (So*  OS  Osirt.  Dig. 
Xnsnrsnos,   9S   1»7,  ISM,  lTOO-lTOe.) 


181.  In  action  on  accident  policy  to 
recover  stipulated  amount  In  case  of 
death,  evidence  as  to  sending  of  draft 
for  disability  claim  held  admissible  as 
tending  to  show  a  refusal  to  pay  the 
death  claim. — Commonwealth  Bonding 
ft  Casualty  Co.  v.  Hendricks.  1B8  S.  W. 
1007. 


•AS — Wslght  and  SnWoJumoy  of 
demos.  <*ss  fla  On'  ~*  ~  — 
t;  1650,  1707-1 733.) 
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IBS.  In  action  on  health  and  acci- 
dent Insurance  policy,  evidence  held  to 
support  a  verdict  for  f  100  as  attorney's 
fees  under  Vernon's  Sayles'  Ann.  Civ. 
SL  1914,  Art.  4740. — Commonwealth 
Bonding  ft  Casualty  Ins.  Co.  v.  Wright, 
171   8.  W,   104). 

187.  In  an  action  on  an  accident 
policy  excepting  accidents  while  trying 
to  enter  a  conveyance  using  steam  as 
a  motive  power,  evidence  held  not  to 
sustain  a  verdict  for  plaintiff. — Amer- 
ican Nat.   Ins.  Co.   v.  Fulghum,    177   S. 


cclder 


policy,  evidence  held  to  warrant  a  find- 
ing that  Insured,  from  the  time  of  In- 
Jury  till  his  death,  was  totally  disabled 
from  performing  his  customary  duties. 
— Fidelity  A  Casualty  Co.  v.  Joiner, 
178  S.  W.  806. 

183.  In  an  action  on  an  accident  pol- 
icy answers  to  special  questions,  held 
a  sufficient  finding  that  the  injury  was 
caused  wholly  by  external  violence  to 
support  a  Judgment  against  the  Insurer, 
which  was  liable  only  for  auch  In- 
juries.— International  Travelers'  Asa'n 
v.  Boaworth,  166  9.  W.  348. 

184.  In  an  action  on  an  accident 
policy  evidence  held  not  to  show  that 
insured  was  killed  while  attempting 
to  enter  a  moving  train,  injuires  from 
which  cause  were  excepted.. — Travelers' 
Ins.   Co.   v.   Harris,   178   S.  W.   818. 

1SS.  Evidence  held  to  show  that  the 
disability  of  the  Insured  resulting  from 
the  accident,  while  total  within  the 
meaning  of  the  policy,  was  not  im- 
mediate.— Hefner  v.  Fidelity  ft  Cas- 
ualty Co.  Of  New  York.  180  S.  W.  330. 
See  28  Cent.  Dig.  Insurance.  II  1566, 
1707-1728. 


H»i_       W.  1008. 

138.  An  accident  policy  stipulated 
for  the  payment  of  premiums  In  four 
equal  installments.  Notes  were  given 
for  the  premiums,  payable  in  one,  two, 
three,  and  four  months.  The  insured 
testified  that,  when  the  note  for  the 
first  Installment  became  due.  the  agent 
"  time  for  the 
and   that   later    the 


snslor 


of    t 


i    for 


the  payment  of  the  notes  for  other  In- 
stallments. Held  sufficient  to  authorize 
a  finding  that  the  Insurer  elected  to 
waive  the  forfeiture  of  the  policy  by 
reason  of  the  non-payment  of  the  notes, 
providing  the  act  of  the  agent  was 
binding  on  It. — North  American  Ace. 
Ins.  Co.  v.  Bowen.  102  3.  W.  1S8.  See 
28   Cent.   Dig.   Insurance.   II    1707-1728. 

189.  In  an  action  on  an  accident 
poller,  evidence  held  to  warrant  a  find- 
ing that  deceased  met  his  death 
through  an  accident  contemplated  by 
the  terms  of  the  policy. — Order  of 
United  Commercial  Travelers  v.  Simp- 
son, 177  S.  W.   ISA. 

ISO.  In  a  suit  on  an  accident  policy, 
evidence  held  to  warrant  a  finding  that 
Insured's  statement  tbat  be  did  not  use 
intoxicating  liquors  was  not  a  mlsrsp- 
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formed,  Ann.  191 ;  death  not  resulting  from  anaesthetic  alone,  Ann. 
192 ;  loss  of  eyesight  by  external,  violent  and  accidental  means, 
Ann.  193 ;  full  recovery  for  loss  of  eye,  Ann.  194 ;  death  due  solely 
from  injury  received  and  not  from  other  causes,  Ann.  195 ;  total 
blindness,  Ann.  198;  blindness  as  result  of  injury  to  one  eye  and 
not  from  any  other  cause,  Ann.  199 ;  establishing  waiver  as  to  fur- 
nishing proofs  of  continuance  of  disability,  Ann.  197.  As  to  the 
sufficiency  of  circumstantial  evidence  it  has  been  held  that  it  is  ' 
not  required  that  the  evidence  be  of  such  a  nature  and  so  related 
as  not  to  fairly  and  reasonably  permit  any  other  conclusion  than 
that  the  death  was  caused  in  a  certain  way,  but  a  preponderance  of 
the  evidence  that  the  death  was  so  caused  is  sufficient.101  As  a 
general  rule  it  is  held  that  where  the  evidence  us  undisputed  the 
court  should  decide  it  as  a  matter  of  law.100 


111.  Where  the  application  stated 
that  decedent  wu  employed  as  an  ex- 
tra conductor,  testimony  of  a  witness, 
for  years  engaged.  In- the  railway  ser- 
vice, that  an  extra  conductor,  when 
not  engagd  In  running  train*,  may 
perform  any  other  service  required  of 
him,  warranted  a  finding  that  an  extra 
conductor  could  brake  a  train  without 
losing  his  classification  as  audi. — 
.Standard  Life  ft  Accident  Ins.  Co.  v. 
Koen,  S3  S.  W.  ill.  11  Tex.  Civ.  App. 
27S. 

lBfl,  In  an  action  on  an  accident  pol- 
icy for  death  from  an  anaesthetic.  It 
appeared  that  the  insured  died  during 
an  operation  for  appendicitis.  A  wit- 
ness for  plaintiff  testified  that  chloro- 
form was  the  Immediate  and  de- 
termining cause;  that  insured  was  suf- 
fering from  blood  poison,  which  was 
a  contributory  cause,  and  would  bo 
a,  dangerous  present  agent,  and  liable 
to  produce  death  under  the  operation. 
A  witness  for  defendant  testified  that 
at  the  time  of  the  operation  tho  in- 
sured was  suffering  from  the  absorp- 
tion of  septic  material  into  the  circu- 
lation; that  his  extremities  were  cold, 
his  respiration  difficult,  his  pulse  from 
140  to  150;  that  witness  stated  at  the 
time  that  Insured  would  probably  die 
under  the  operation,  and  would  surely 
die  without  it.  Held,  that  the  evidence 
showed  that  death  did  not  result  from 
chloroform  alone,  and  plaintiff  could 
not  recover. — Maryland  Casualty  Co.  v. 
Glass,  *T  8.  W.  1012. 

Its.  Evidence  held  to  warrant  the 
finding  by  the  jury  that  plaintiffs  eye 
was  Injured  by  external,  violent,  and 
accidental  means. — International  Trav- 
elers' Ass'n  v.  Rogers,  161  8.  W.  421. 
See  18  Cent  Dig.  Insurance,  II  IEEE. 
1707. 

IK  Evidence  held  to  entitle  insur- 
ed to  recover  as  for  loss  of  the  entire 
sight  of  an  eye  within  the  provision 
for  a  certain  indemnity. — Id. 

ita.  Evidence  in  an  action  on  a  cas- 
ualty Insurance  policy  held  to   sustain 


a  finding  that  decedent  died  solely  as 
a  result  of  Injury  received  and  not 
from  other  causes.— Royal  Casualty  Co. 
v.  Nelson,  IBS  8.  W.  074. 

It*.  In  an  action  by  an  attorney 
upon  an  accident  Insurance  policy  for 
the  Indemnity  provided  therein  for  Im- 
mediate, continuous,  and  total  disa- 
bility, evidence  held  to  show  that  the 
disability  of  the  insured  resulting  from 
the  accident,  while  total  within  the 
meaning  of  the  policy,  was  not  Im- 
mediate.— Hefner  v.  Fidelity  &  Casual- 
ty Co.  of  New  York.  16.0  8.  w.  no. 

107.  Evidence,  In  an  action  on  an 
accident  policy,  held  sufficient  to  es- 
tablish waiver  as  to  furnishing  proofs 
Of  continuance  of  disability. — Common- 
wealth Bonding  ft  Casualty  Ins.  Co. 
v.  Bryant  IBS  S.  W.  97B. 

Its.  Evidence.  In  an  action  on  an 
accident  Insurance  policy,  held  suffi- 
cient to  support  a  finding  that  plaintiff 
was  irrevocably  blind.— Aetna  Life  Ins. 
Co.  of  Hartford,  Conn.,  v.  Griffin,  111 
8.  W.  432.  See  21  Cent.  Dig.  Insurancs, 
II    1656,    170T. 

lt».  Evidence,  In  an  action  on  an 
accident  Insurance  policy,  held  suffi- 
cient to  support  a  finding  that  plaintiff 
lost  the  sight  of  both  his  eyes  as  the 
result  alone  of  the  injury  to  his  right 
eye,  and  not  as  the  result  of  any  kind 


\  dlse 


—Id. 


Where  the  evidence  on  an  issue 
was  undisputed,  the  court  should  de- 
cide It  as  a  matter  of  law. — Hackler  v. 
International  Travelers'  Ass'n,  166  S. 
W.  44. 

901.  That  the  evidence  relied  on  by 
the  beneficiary  of  a  member  of  an  ac- 
cident Insurance  association  to  prove 
that  the  member  died  as  a  result  of 
an  Injury  to  bis  bead  caused  by  a  fall 
Is  circumstantial  does  not  require  that 
it  be  of  such  a  nature  and  so  related  . 
as  not  to  fairly  and  reasonably  permit 
any  other  conclusion  than  that  his 
death  was  so  caused;  but  a  preponder- 
ance of  the  evidence  that  his  death 
was  SO  caused  la  sufficient. — Travelers' 
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Amount  of  Recovery. — A  plaintiff  is  not  entitled  to  interest  on  a 
petition  claiming  indemnity  specified  in  the  policy,  attorneys  fee 
and  damages  allowed  by  the  statute  (Rev.  St.  1914,  Art.  4746). ,02 
It  has  been  held  that  where,  under  the  laws  of  an  association  pro- 
viding that  if  the  beneficiary  should  become  disabled  totally  he 
should  receive  annually  one-tenth  part  of  the  sum  for  which  his 
certificate  calls  until  the  total  has  been  paid,  he  is  entitled  to 
judgment  only  for  the  sum  of  the  annual  installments  due  at  the 
time  of  the  trial.*08 

Questions  for  the  Jury. — It  is  for  the  jury  to  pass  upon  all  ques- 
tions of  fact  about  which  there  has  been  conflicting  evidence,  such 
as  whether  or  not  the  injury  was  caused  by  external,  violent  or 
accidental  means  ;so*  21*  as  to  statements  in  application  ;,u  increase 
of  risk  ;toa  ut  voluntary  exposure  to  danger  ;207  20a  immediate 
cause;101  3"  total  disability ;*•■  cause  of  death.311 


Protective  Ass'n  of  America  v.  Roth, 
108  S.  W.  1039,  affirmed  Roth  v.  Trav- 
elers' Protective  Ass'n  of  America 
(1909).  116  S.  W.  11,  102  Tex.  241. 
See  28  Cent.  Dig.  Insurance,  93  2006. 
200T. 


■09.  On  a  petition  claiming  Indem- 
nity specified  In  a  policy,  and  an  at- 
torney's fee.  and  the  12  per  cent,  dam- 
ages allowed  by  Rev.  St.  1911,  Art. 
4746,  recovery  of  interest  held  properly 
denied. — American  Nat.  Ins.  Co.  v. 
Fulghum.  177  S.  W.  1008. 

303.  tinder  laws  of  a  beneficial  as- 
sociation, providing  that,  if  the  bene- 
ficiary should  become. disabled  to  per- 
form any  or  all  kinds  of  labor,  he 
should  receive  annually  one-tenth  part 
of  the  sum  for  which  bis  certificate 
was  Issued,  until  the  aggregate  re- 
ceived should  equal  the  sum  specified 
in  such  certificate,  a  beneficiary  of  a 
13,000  certificate,  disabled  to  perform 
any  or  all  kinds  of  labor,  could  recov- 
er only  the  sum  of  the  annual  Install- 
ments due  at  the  time  of  the  trial,  and 
hence  a  judgment  entered  for  the  en- 
tire sum  of  the  certificate  was  errone- 
ous.— Supreme  Tent  of  Knights  of 
Maccabees  of  the  World  v.  Cox,  60  S. 
W.  971. 

ess — Questions  for  ths  Jury,  (las  98 
Cant.  OUt.  Unroranc*,  it  1556,  1739, 
1770.) 


In   I 
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certificate,  evidence  held 
go  to  the  jury  on  the  question  whether 
insured's  injury  was  caused  by  exter- 
nal violence. — International  Traveler's 
Ass'n  v.  Bosworth,  156  S.  W.  348.  See 
38  Cent.   Dig.   Insurance,   I   2009. 

SOB.  In  an  action  on  an  accident 
policy,  defendant  held  entitled  to  have 
the  Issue  as  to  whether  insured's  dis- 
ease   caused   him    to   be    stricken    with 


paralysis  submitted  to  the  Jury. — Wes- 
tern Indemnity  Co.  v.  MacKechnle,  18S 
S.  W.   816. 

SOS.  Where  an  Insurer  so  construed 
its  policy  as  only  to  require  a  dis- 
closure of  such  Injuries  as  Insured  had 
suffered  which  Increased  the  risk 
whether  certain  injuries  which  In- 
sured had  sustained  and  did  not  dis- 
close did  Increase  the  risk,  was  for  • 
the  Jury. — North  American  Ace.  Ins. 
Co.  v.  Trenton,  99  S.  W.  740.  See  Cent. 
Dig  Insurance,    II    1732-1770. 

policy,  evidence  as  to  plaintiff's  vol- 
untary exposure  to  unnecessary  danger 
or  obvious  risks  held  to  require  a  sub- 
mission to  the  jury. — Continental  Cas- 
ualty Co.  v.  Deeg,  126  S.  Vf.  353.  See 
28  Cent.  Dig.  Insurance.  II  1666,  1732- 
1770. 

90S.  The  fact  that  a  railroad  em- 
ployee, traveling  as  t 
alights  from  a  slowly  i 
is  not,  ss  a  matter  of  law  a  voluntary 
exposure  to  danger  within  an  accident 
policy,  since  the  danger  must  have 
been    one    so    logically    attending    the 


809.  Evidence  held  sufficient  to  take 
to  the  Jury  the  question  whether  an 
attorney  was  so  disabled  by  an  acci- 
dent as  to  be  entitled  to  total  dis- 
ability indemnity.— Hefner  v.  Fidelity 
&  Casualty  Co.  of  New  York,  160  S.  W. 
330.  See  28  Cent.  Dig.  Insurance,  II 
1866.  1732. 

810.  In  an  action  upon  an  accident 
policy,  evidence  held  to  make  It  a 
question  for  the  Jury  whether  a  loss 
to  the  Insured  was  the  result  of  sick- 
ness or  of  an  accident  within  the  pol- 
icy.— First  Texas  State  Ins.  Co.  v. 
Jones,  167  S.  W.  9. 

911.  In  an  action  on  an  accident 
policy,  the  question  of  cause  of  death 
Is  for  the  Jury,  where  no  one  witnessed 
It. — Order  of  United  Commercial  Trav- 
elers  v.   Simpson.    177   S.   ' 


ogle 
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Instructions.-  -  It.  is  the  duty  of  the  court  to  explain  to  the  jury 
the  issues  involved  in  the  case  and  present  for  their  determination 
the  matters  proper  to  be  considered  by  them  and  the  legal  prin- 
ciples by  which  the  rights  of  the  parties  are  governed.  (0.  J. 
Accident  Insurance  Par.  342.)  An  instruction  is  bad  if  it  ignores 
the  issues  presented.*"  Instructions  on  the  following  matters  have 
been  passed  on  and  held  proper:  Consideration  of  physician's  cer- 
tificate as  establishing  cause  of  death  ;m  "a  compliance  with  agree- 


818.  An  accident  Insurance  applica- 
tion warranted  that  the  applicant  had 
never  had  certain  diseases,  '"Injuries 
or  wounds"  Or  suffered  the  loss  of  a 
limb  or  an  eye  except  as  stated,  and 
that  ho  had   never   been    ruptured   or 

the  policy  there  was  evidence  that  In- 
sured's agent,  who  solicited  the  policy, 
was  told  by  Insured  that  bis  foot  had 
been  mashed  at  one  time,  and  that  he 
had  sustained  certain  slight  Injuries 
to  his  fingers,  but  was  Informed  that 
these  were  of  no  consequence.  Held, 
that  insurer  construed  the  application 
only  to  require  disclosure  of  such  in- 
juries as  increased  the  risk,  and  hence 
It  was  not  error  for  the  court  to  sub- 
mit the  Issue  whether  the  Injuries  so 
sustained  In  fact  Increased  the  risk 
.  under  the  policy,— North  American 
Acc.  Ins.  Co.  v.  Trenton,  99  8.  W.  740. 
See   28    Cent.    Dig.    Insurance,    II    1786- 

813.  Where  Insured,  In  an  applica- 
tion for  accident  Insurance,  stated  that 
he  had  not  had  any  bodily  or  mental 
Infirmity,  injuries,  or  wounds,  or  been 
otherwise  injured.  In  addition  to  sev- 
eral diseases  and  Injuries  specified, 
whether  a  mashed  foot  or  Injured 
finger,  not  disclosed,  were  such  In* 
Juries  as  Increased  the  risk,  and  were 
within  the  contemplation  of  the  par- 
ties, was  for  the  Jury. — Trenton  v. 
North  American  Acc.  Ins.  Co.,  89  S.  W. 
276. 

814.  In  an  action  on  an  accident  pol- 
icy for  death,  evidence  held  to  require 
submission  to  the  Jury  of  the  question 
whether  Insured's  death  resulted  from 
external,  violent,  or  accidental  means, 
or  from  prior  disease. — Order  of  United 
Commercial  Travelers  of  America  v. 
Roth  IBS  S.  W.  178.  See  28  Cent.  Dig, 
Insurance,    12009. 

fflHr  Tnstmrtln-s  (Baa  BO  Cant.  Mg\ 
Xnraxaxtoa,  §§  IBM,  1771-1784.) 
K1B.  In  an  action  on  an  accident 
policy,  providing  for  a  reduced  recov- 
ery In  case  of  voluntary  exposure  tc 
unnecessary  or  obvious  risks  of  dan- 
ger. In  which  It  was  shown  that  the 
accident'  happened  while  Insured,  a 
passenger  on  a  train,  was  attempting 
to  alight  from  a  passenger  coach,  an 
instruction  that  If  the  Jury  believed 
such  acts  to  be  an  unnecessary  ex- 
posure to  danger,  or  that  the  risk  of 
danger  was  obvious,  then   there  could 


be  no  recovery  for  the  full  amount  of 
the  policy,  was  properly  refused  as 
Ignoring  the  element  of  voluntary  ex- 
posure.— Continental  Casualty  Co.  v. 
Deeg,  125  S.  W.  353. 

ate.  Where  an  answer  to  a  suit  on 
an  accident  poller  Insuring  plaintiffs 
decedent  as  a  roundhouseman  alleged 
that  the  policy  provided  that.  If  as- 
sured was  Injured  in  any  accupatlon 
classed  by  the  company  as  more  haz- 
ardous than  a  roundhouseman.  the 
company's  liability  should  be  for  such 
principal  sum  or  weekly  Indemnity  as 
the  premium  paid  by  defendant  would 
purchase  at  the  rate  fixed  for  such  In- 
crease hazard,  and  averred  that  the 
premium  par  31.000  for  roundhouse- 
men  was  |15,  and  that  for  firemen,  the 
duties  of  which  deceased  was  exer- 
cising when  Injured,  was  double 
that  charged  for  roundhousemen,  and 
that  no  part  of  decedent's  duties  as  a 
roundhouseman  required  him  to  act  as 
a  fireman,  such  plea  sufficiently  plead- 
ed that  defendant  classed  the  occupa- 
tion of  fireman  as  more  hazardous 
than  that  of  roundhouseman;  and 
hence  It  was  error  for  the  court  to 
charge  that  the  question  of  diminution 
In  the  amount  of  plalntlffa  recovery 
depended  on  whether  or  not  the  occu- 
tlon    of    fireman    was    more    hazardous 


lhar 


mdhoi 


classed  by  defendant. — Fidelity  A  Cas- 
ualty Co.  of  New  York  v.  Jones,  62  8. 
W.   927.   28  Tex.   Civ.   App.    38. 

817.  In  an  action  on  an  accident  pol- 
icy, an  Instruction  that  a  physician's 
certificate  as  to  the  cause  of  death, 
showing  compliance  with  a  provision 
,of  the  policy  requiring  notice  of  the 
accident,  with  full  particulars,  could 
not  be  considered  as  establishing  the 
cause  of  the  death,  should  have  been 
given.— Commonwealth  Bonding  &  Cas- 
ualty Co.  v.  Hendricks,  188  S.  W.  1007. 

818.  Where  evidence  as  to  cause  of 
death  was  conflicting,  and  doctor's 
certificate  was  received  without  limit- 
ing Its  use  to  the  question  of  compli- 
ance with  a  provision  of  the  policy 
requiring  notice  of  the  accident,  re- 
fusal of  instruction  that  such  certifi- 
cate could  not  be  considered  as  estab- 
lishing the  cause  of  Insured's  death 
held  not  harmless  under  rule  S2a  (111 
S.  W.  x). — Commonwealth  Bonding  A 
Casualty  Co.  v.  Hendricks.  168  S. 
1007. 
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ments  and  conditions  of  policy  ;,M  2B1  total  disability  ;***  accident 
caused  solely  through  external,  violent  and  accidental  means.2" 
In  general  the  refusal  of  a  requested  charge  is  not  error  where  the 
instructions  given  fully  and  fairly  present  the  case.2"  Again,  it 
has  been  held  that  where  evidence  raising  an  issue  was  received 
without  objection,  though  the  issue  was  not  presented  by  the 
pleadings,  instructions  submitting  the  issue  were  proper.***  Ques- 
tions of  fact  may  only  be  withdrawn  from  the  jury  when  reason- 
able men  fairly  exercising  their  judgment  would  arrive  at  the 
same  conclusion.21'  Charges  on  the  following  issues  have  been 
passed  on  and  held  erroneous:  Amount  of  recovery  depending  on 
the  question  of  increased  hazard  by  reason  of  change  of  employ- 
ment;11" total  disability;*2*  indebtedness  of  defendant  to  plaintiff 
on  the  question  of  non-payment  of  premium,22'  and  failure  to  charge 


919.  Refusal  of  requested  charge  Is 
not  error,  where  the  Instructions  given 
fullv  and  fairly  present  the  case. — 
Order  Of  United  Commercial  Travelers 
of  America  v.  Both,  159  S.  W.  178. 

890.  In  an  action  on  an  accident 
Insurance  poller,  a  charge  to  find  for 
plaintiff  if  he  had  complied  with  all 
the  "agreements  and  conditions"  of 
the  policy,  whereas  tbe  policy  stipulat- 
ed for  the  payment  of  the  Insurance 
on  compliance  by  the  Insured  with  the 
"agreements  as  conditions,"  was  not 
misleading,  where  all  the  agreements 
ex  pressed  In  the  policy  were  made 
conditions  precedent  to  the  Insured's 
right  of  Indemnity. — Woodall  v.  Pacific 
Mut.  Life   Ins.  Co.,   T9  S.  W.   1090. 

2a l.  Where  the  only  provision  In 
an  accident  policy  about  which  there 
was  any  evidence  of  plaintiff's  failure 
to  comply  with  was  the  stipulation 
In  regard  to  furnishing  notice  and 
proofs  of  accident  and  Injury.  It  was 
unnecessary  to  submit  to  the  Jury 
plaintiff's  compliance  with  any  other 
agreements  of  the  policy. — Woodall  v. 
Pacific  Mut.  Life  Ins.  Co.,  79  S.  W. 
1090. 

SOS.  In  an  action  on  an  accident 
policy  Indemnifying  assured  against 
accidents  immediately,  continuously, 
and  wholly  disabling  and  preventing 
him  from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupa- 
tion, an  Instruction  to  find  for  plain' 
tiff  If  the  injury  disabled  and  prevent- 
ed him  from  performing  any  and  every 
hind  of  duty  essential  to  his  occupa- 
tion In  a  manner  "reasonably  as  effec- 
tive" aa  he  could  have  performed  It  If 
not  Injured,  was  erroneous.— Fidelity 
&  Casually  Co.  of  New  York  v.  Qetzen- 
danner,  66  8.  W.  S26,  S3  Tex.  487. 

393.  Where,  In  an  action  on  an  ac- 
cident policy,  providing  for  Indemnity 
against  such  Injuries  as.  Independently 
ol  other  causes,  should  wholly  disable 
assured  from  performing  any  and  ev- 


ery kind  of  duty  pertaining  to  his  oc- 
cupation, there  Is  evidence  to  sustain 
a  finding  cither  that  the  disability 
caused  by  the  accident  was  Immediate 
and  total,  or  that  It  was  not,  a,n  In- 
struction that  the  Insured  Is  entitled 
to  recover  if  the  Injury  Immediately 
and  continuously  disabled  him  from 
performing  any  and  every  kind  of  duty 
materially  essential   to  his  occupation 

as  It  would  have  been  performed  If  the 
Injury  had  not  been  sustained,  correct- 
ly submits  the  question  of  total  dis- 
ability to  the  jury.  Judgment  (1899) 
63  S.  W.  888,  12  Tex.  Civ.  App.  78,  23 
Tex.  Civ.  App.  186.  affirmed  on  rehear- 
ing.— Fidelity  &  Casualty  Co.  of  New 
York  v.  Getzendanner,  EG  8.  W.  179.  22 
Tex.  Civ.  App.  76. 

sue  was  received  without  objection, 
though  the  Issue  was  not  presented  by 
the  pleadings,  Instructions  submitting 
the  Issue  were  proper. — McEee  v.  Gar- 
ner,  188   S.  W.   1031. 

996.  The  court  may  withdraw  a 
question  of  fact  from  the  Jury  only 
when  reasonable  men  fairly  exercis- 
ing their  Judgment  would  arrive  at 
the  same  conclusion. — Royal  Casualty 
Co.  v.  Nelson,  153  S.  W.  VI*. 

990.  Where,  In  an  action  on  a  ben- 
efit certificate,  the  Jury  was  Instruct- 
ed that  If  on  the  Slst  day  of  Decem- 
ber, 1907,  defendant  was  Indebted  to 
plaintiff  for  sick  benefits  due,  the  pol- 
icy could  not  then  be  forfeited  for 
non-payment  of  dues,  a  further  Instruc- 
tion for  defendant  that  "If  you  fall  to 
find  that  the  defendant  was  Indebted 
to  "  *  •  '  (plaintiff)  on  December  SI, 
1907,  and  that  the  policy  was  thereby 
continued  in  force,  you  will  return  a 
verdict  for  defendant."  is  reversible 
error,  since  the  Jury  could  not  find 
that  such  indebtedness  existed,  and 
because   thereof,   the   policy 
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on  the  question  of  a  physician 'scertifieate  not  being  considered  as 
establishing  the  cause  of  insured's  death.21* 

Verdict  and  Findings. — A  verdict  which  included  twelve  per 
cent  "interest"  was  held  to  justify  a  judgment  for  twelve  per 
cent  damages  for  delay  (Rev.  St.  1914,  Art.  4746)  ."* 

Judgment. — It  was  immaterial  that  a  judgment  authorizing  pay- 
ment in  installments  was  conditional  on  defendant's  failure  to  ap- 
peal.KB 

Appeal  and  Error. — In  general  the  giving  of  a  peremptory  charge 
does  not  present  fundametal  error  or  one  apparent  on  the  face  of 
the  record,  which  can  be  reviewed  without  a  sufficient  bill  of  ex- 
ceptions. "°  The  court  above  will  presume  that  the  court  below, 
in  an  action  on  a  health  policy  providing  for  indemnity  only  for 
illness  beginning  after  sixty  days  after  the  policy  issued,  found  that 
the  sickness  sued  on  began  after  that  period  where  there  was  evi- 
dence to  that  effect. m  The  damages  for  delay  provided  for  in  the 
statutes  (Kev.  St.  1914,  Art.  1629)  will  not  be  allowed  on  appeal 


9.97.  In  action  on  accident  policy, 
the  Issue  being  wh ether  nail  In  In- 
sured's foot  caused  death,  held  proper 
to  refuse  an  Issue  whether  deceased's 
sticking-  a  nail  in  his  foot  was  the  sole 
cause  of  death,  and  to  submit  Issue 
whether  death  was  "caused  solely 
through  external,  violent  and  acci- 
dental means." — Commonwealth  Bond- 
ing A  Casualty  Ins.  Co.  v.  Hendricks, 
187  S.  W.  698. 


the    record, 
—Com 


H    1705-1787.) 

33B.  In  action  on  Insurance  policy 
verdict  for  specified  amount,  "with  12 
per  cent  interest,"  held  to  Justify  Judg- 
ment for  12  per  cent  damages  for  de- 
lay, under  Vernon's  Sayles'  Ann.  Civ. 
St  1914.  Art.  4716. — Commonwealth 
"    ~  isualty  Ins.  Co.  v.  Wright, 


which     can     be     reviewed 
indent   bill  of  exception. 
ilth  Bonding  &  Casualty 
Co.   v.  Bryant.   185  S.  W.  979. 

331.  On  appeal  from  a  Judgment  for 
plaintiff  in  an  action  on  a  health  pol- 
icy providing  for  Indemnity  only  for 
Illness  beginning  after  60  days  after 
the  policy  Issued,  it  must  be  presumed 
that  the  court  found  that  the  sickness 
sued  on  began  after  that  period,  where 
there  was  evidence  to  that  effect. — 
General  Accident  Ins.  Co.  v.  Hayes.  113 
S.  W.  990. 
939.  Defendant  may  not  assign  er- 
if  testimony,  the 


given   by  s 
Jectlot       - 


wltne 


withoi 


171  £ 


International  T 
m.   169   S.  W.   889. 

bill    of    exceptions    to    the 
'.    a   charge,    to   authorise   re- 
1043.  view,  must,  under  Acts  33d  Leg.  c.  69, 

affirmatively  show  that  the  objections 
nt  (Ms*  SB  Cent.  Dig.  were  presented  before  the  charge  was 
$3    17B9-1704.)  read       to      the      jury.— Commonwealth 

Bonding   &  Casualty   Ins.  Co.   v.   Bry- 
ant. 186  S.  W.  979. 

931.     The     court    on     appeal     cannot 
say  that  the  conclusion:  reached  by  the 
trial    Judge    was   erroneous    In    the   ab- 
sence  of  a  statement  of  fscts. — North 
Jenkins.   184   S. 


999.  Where  an  Insurance  associa- 
tion's by-law  provided  for  payment  of 
death  losses  In  Installments  at  the  as- 
sociation's option,  the  first  payable  90 
days  after  proof  of  loss,  and  more 
than  90  days  had  expired  pending  ap- 
peal from  a  Judgment,  it  was  not  ma- 
terial that  the  Judgment  authorizing 
payment  In  Installments  was  condi- 
tional on  defendant's  failure  to  ap- 
peal.— International  Travelers'  Ass'n 
v.   Barnum,    169   S.  W.   389. 

Appeal  ul   Knox. 

930.     The   giving    of    a    peremptory 

charge  does  not  present  a  fundamental 


W.  307. 

93S.  An  Instrument  called  a  "state- 
ment of  facts."  not  signed  by  counsel 
for  plaintiff  or  approved  by  the  court, 
cannot  be  regarded. — North  American 
Ins.  Co.  v.  Jenkins.  184  S.  W.  307. 

930.  Where  a  party  desires  review 
or  the  Judge's  conclusion,  he  should 
call  attention  to  alleged  insufficiency 
of  evidence  In  a  motion  for  new  trial. 
— North  American  Ins.  Co.  v.  Jenkins, 
184   8.  W.  807. 
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unless  the  grounds  of  alleged  error  are  so  frivolous  that  there 
could  be  no  reasonable  expectation  that  the  judgment  would  be 
reversed."* 

Coats.— It  has  been  held  that  an  insurer  is  entitled  to  recover  the 
costs  in  the  court  below  where  on  appeal  the  judgment  in  favor 
of  the  beneficiary  was  reduced."* 

675— Coata  ana  Attorn.j'.  Nm.     (Im 


Civ.    St.    1914, 


poll  lie    10    per 


on's  Sayles'  Ann. 
1829,  allowing  &p- 
a/Mltlonal  on  the 
as  damages  upon 
appeal  Is  taken  for 
damages  will  not 
appears  the 


)   frlv- 


afflrmance.    when 
delay  by  defendant 
be  allowed 
grounds    of  alleged 
oloua   that   thei 
reasonable    eipc 

wealth  Bonding  ft  Casually  Ins.  Co.  - 

Hendricks,    1ST    S.   W.   698. 


1808.) 

838.     An  Insurer  defending  a  ■ 
an  accident  policy  by  an  admlnist 
and    Impleading    the    bene  ft  clary, 
whom  Judgment   was  rendered   for 
full  amount  of  the  policy,  and  on 
peal    having    Judgment    reduced,     t 
entitled    to   recover    the   costs   In 
court    below. — General    Accident,    I 
A     Life    Aasur.     Corporation     v.     SI 
man.  16S  S.  W.   «92. 


a  By  Google 


FRATERNAL  BENEFIT  INSURANCE     (528)      i 


FRATERNAL  BENEFIT  INSURANCE 

Definition  529 
Elements  529 
Statutory  provisions  529  (See  pages  1,  276,  483) 

(a)     Exemptions  529 

(6)     Provisions  Not  to  Apply  to  Local  Mutual  Aid  Associations 
529 

(c)  Chapter  15  of  Revised  Statutes  of  1914-  Does  Not  Apply  to 

Fraternal  Beneficiary  Companies  529 

(d)  Failure  to  Pay  Insurance  Within  Time  Specified  Does  Not 

Apply  to  Mutual  Benefit  Associations  529 

I.    Corporations  and  Associations  630  (See  pages  8,  276,  483) 

Nature  and  Status  in  General  530 

Organization — Statutory  Regulations  531 

Admission   of  Foreign   Fraternal   Societies — Statutory   Regula- 
tions 532 

Power  of  Attorney  and  Service  of  Process — Statutory  Regula- 
tions 532  ' 

Place  of  Meeting  of  Domestic  Society — Location  of  Principal  Of- 
fice— Statutory  Regulations  532 

No  Personal  Liability  of  Officers  and  Members — Statutory  Reg- 
ulations 532 

Waiver'  of  Provisions  of  Laws — Separate  Jurisdiction — Statutory 
Regulations  532 

Authority  or  License  to  Do  Business  533 

Constitution  and  By-Laws  533 

Membership—Qualifications  for  Membership  535 
(a)     Statutory  Provisions  535 

(d)     Whole  Family  Protection  for  Members  535 
{b)     Case  Law  535 

Officers  and  Agents  536  (See  pages  12,  283,  488) 

Person  soliciting  Insurance  Unlawfully  Guilty  of  Misdemeanor — 
Statutory  Provisions  537 

Agents'  Certificates  Issued,  Where — Statutory  Provisions  538 

Powers  and  Liabilities  of  Association  in  General  538 

Superior,  Subordinate  and  Affiliated  Bodies  539 

Special  Funds — Statutory  Provisions  540 

Reinsurance — What  Is  a  Contributing  Member  in  Good  Stand- 
ing 541 

Insolvency  and  Dissolution — When  an  Association  Is  Not  Insolv- 
ent 541 

Reorganization — Rights  of  Members  542 


ii      (528)    FRATERNAL  BENEFIT  INSURANCE 

Consolidation — Statutory  Provisions  542 

(a)  Estoppel  to  Deny  Liability  of  Members  542 

(b)  Rights  of  Members  Where  Consolidation  Had  Failed 

542 

(c)  Attempt   to  Enforce  Sights   Through  Receiver  AfUr 

Consolidation  Had  Failed  543 

IL    The  Contract  in  General  643  (See  pages  21,  296,  489) 

(a)     Benefits — Statutory  Provisions  543 

(&)     Certificate — Statutory  Provisions  543 

Nature  of  the  Contract — A  Life  Insurance  Policy  and  a  Choset 

in  Action  543 
Application  as  Part  of  Contract  543 

(a)  Application  Must  Be  Properly  Executed  543 

(b)  Application  for  Reinstatement  Must  Be  Authoritative 

544 
Constitution,  By-Laws  or  Rules  as  Part  of  Contract— What  Con- 
stitutes Contract  544 
What  Is  Regarded  as  a  By-Law  544 

Members  Presumed  to  Knmv  Constitution  and  By-Laws  544 
Subsequent  Provisions  or  Amendments  544 

(a)  Effect  of  Amendments — Statutory  Provisions  544 

(b)  Notice  to  Commissioner  Necessary — Evidence  of  Adop- 
tion of  Amendments — Statutory  Provisions  545 

(c)  Agreement  to  Be  Bound  by  Subsequent  Amendments 

545 

(d)  Reduction  of  Amount  of  Certificate  and  Limitation  as 

to  Payment  of  Benefits  545 

(e)  Effect  in  General  on  Existing  Members  546 

(f)  Effect  Where  a  New  Charter  Is  Obtained  546 

(g)  Where  Amendment  Is  Not  Valid  547 

(h)     Where  By-Law  Should  Be  Inserted  in  Certificate  547 

(i )     Increase  in  Rate  of  Assessment  547 
Validity  of  Certificate  in  General  548 
Delivery  and  Acceptance  of  Certificate — General  Rule  549 
Delivery  Where  Applicant  Is  Sick  or  Dead  549 
Delivery  must  Be  Made  to  Applicant  549 
Delayed  Delivery  550 

Written  Acceptance  Not  Necessary  to  Validity  550 
Payment  of  Dues  550 

(a)  Acceptance  by  Association  550 

(b)  Order  Given  on  Another  for  "Advance  Premium"  550 
Misrepresentation,  Fraud  or  Breach  of  Warranty — In  General  551 
Where  Misstatement  is  Unintentional — Good  Faith  551 
Misstatement  as  to  Beneficiary  553 
Misrepresentation  as  to  Good  Health  553 


ec;y  G00»^IC 


FRATERNAL  BENEFIT  INSURANCE    (528)    iii 

Breach  of  Warranty  Before  Delivery  of  Certificate — As  to  Good 
Health  553 

Fraud  of  Physician  553 

Breach  of  Warranty  in  General  554 

Misrepresentations  "Material  to  the  Bisk"  555 

Persons  Making' False  Representations  Guilty  of  Misdemeanor  556 

Estoppel  or  Waiver  as  to  Defects  of  Ohjections  556 

(o)     Waiver  of  Requirement  as  to  Good  Health  of  Appli- 
cant 556 
(6)     Waiver  of  Payment  of  First  Premium  557 

Estoppel-  Where  False  Answers  Have  Been  Inserted  by  Medical 
Examiner  558 

What  Will  Not  Operate  as  a  Waiver  558 

Estoppel  by  Payment  of  Premiums  558 

Who  May  Not  Waive  558 

Construction  and  Operation  in  General — What  Constitutes  the 
Contract  of  Insurance  558 

General  Rules  of  Construction  558 

Exchange  of  Certificate  for  a  New  One  559 

Assignment  or  Other  Transfer — Assignment  as  Collateral  Secu- 
rity 560 

Effect  of  WiU  Disposing  of  Proceeds  After  Assignment  by  Bene- 
ficiary to  Testator  561 

Where  Fraud  Is  Alleged  561 

Cancellation,  Surrender,  Abandonment  or  Rescission — In  General 
562 

Restraining  Cancellation  of  Certificate  562 

Remedies  for  Wrongful  Cancellations  562 

Measure  of  Damages  563 

Present  Value  of  a  Life  Policy  563 

m.    Dues  and  Assessments  564  (See  pages  37,  306,  492) 

Unequal  Assessments  Sometimes  Permissible  564 
Where  Constitution  Provides  for  Re-Rating  564 
Validity  of  Assessments  564 
Mode  and  Sufficiency  of  Payment  565 

(a)  Where  Camp  Is  Suspended  and  Member  Is  Entitled  to 

Benefits  565 

(b)  By  Officer  of  Camp  565 

Effect  of  Payment— Question  of  Estoppel  565 

As  to  When  Receipt  May  Be  Given  565 

Refunding  or  Recovery  of  Dues  and  Assessments  Paid  565 

(a)     Recovery  After  Void  Expulsion  of  Member  565 

(ft)     Credits  566 

(c)  Limitations  566 
Re-Rating  Without  Authority  566 


iv     (528)    FRATERNAL  BENEFIT  INSURANCE 

Exchange  of  Certificates  566 
Voluntary  Payment  of  Premiums  567 
Measure  of  Damages  on  Void  Policy  567 

TV.    Forfeiture  or  Suspension  667  (See  pages  60,  332,  496) 

Grounds  in  General — Suspension  of  Lodge  567 
Forfeiture  for  Failure  to  Pay  All  Assessments  567 
Forfeiture  Under  Obligation  567 
Effect  of  Expulsion  or  Suspension  of  Member  567 
Violation  of  Terms  or  Conditions  of  Contract  568 

(a)  Conviction  of  a  Felony  568 

(b)  Use  of  Narcotics  or  Intoxicants  568 

(c)  Sale  of  Intoxicants  568 
Non-payment  of  Dues  or  Assessments  in  General  568 
Notice  of  Time  of  Payment  569 

What  Is  Sufficient  Notice  569 

Sufficiency  of  Payment  or  Tender  of  Payment — Payment  Through 

Third  Party  570 
Default  as  a  Ground  of  Forfeiture  in  General  570 
Where  Vote  of  Association  Is  Required  After  Default  570 
Provisions  Prohibiting  Forfeiture  During  Sickness  571 
Funeral  Benefits  Not  Forfeited,  When  571 
Excuses  for  Non-Payment  of  Dues  or  Assessments  572 

(a)  Custom  of  Secretary  to  Collect  572 

(b)  Custom  of  Paying  Dues  and  Not  Suspending  at  Once 

572 

(c)  Agreement  of  Clerk  to  Pay  Dues  573 

(d)  Insanity  of  Member  573 

(e)  Suspension  of  Local  Camp  573 

Estoppel  or  Waiver  Affecting  Right  of  Forfeiture  574 
(a)     Acceptance  of  Dues  and  Assessments  574 
(6)     Failure  of  Insurer  to  Send  Notices  or  Drafts  as  Per\ 
Custom  574 

(c)  Use  of  Intoxicating  Liquor  574 

(d)  Knowledge  of  Habits  of  Insured  575 

(e)  False  Statements  as  to  Age  in  Application  575 
(/)     Estoppel  by  Acts  of  Insurer  576 

Authority  to  Waive  Suspension  576 
As  to  Enforcing  Suspension  576 
As  to  Reinstatement  576 

Notice  and  Proceedings  to  Give  Effect  to  Forfeiture  577 
Effect  of  Suspension  578 

Reinstatement  578  , 

(a)     Right  in  General  578 

(1)     Damages  for  Failure  to  Reinstate  578 

,  Google 


FRATERNAL  BENEFIT  INSURANCE    (528)   v 

(6)  Payment  of  Arrears  as  a  Preliminary  to  Reinstate- 
ment 579 

(c)  Certificate  of  Health  as  a  Preliminary  to  Reinstate- 
ment 580 

V.    Beneficiaries  and  Benefits  680  (See  pages  133,  359,  512) 

Insurable  Interest  of  Beneficiary  580 

Recovery  of  Dues  Paid  by  Beneficiary  Without  Insurable  Inter- 
est 581 
Persons  Who  May  Be  Beneficiaries  581 

(a)  Statutory  Provisions  581 

(b)  In  General  581 
Provisions  of  Charter  or  By-Laws  582 
Designation  of  Beneficiary  584 
Revocation  584- 

Invalid  or  Ineffective  Designation  585 
Failure  to  Make  Designation  585 
Rights  of  Beneficiary  Previously  Designated  585 
The  Vested  Interest  of  the  Beneficiary  586 
Mode  of  Changing  Beneficiary  587 
Beneficiary  May  Be  Changed  by  Witt  588 
Death  of  Beneficiary  Before  Insured  588 
Simultaneous  Death  of  Member  and  Beneficiary  589 
Contingency  on  Which  Benefits  Become  Payable  589 
(a)     Suicide  589 
-  (6)     Violation  of  Law  590 

Notice  and  Proof  of  Death  590 

False  Statement  to  Force  Payment — Statutory  Penalties  590 
Amount  of  Benefits  591 
Value  of  Paid-up  Policy  591 
Rights  of  Beneficiaries  to  Proceeds  591 
Proceeds  as  Community  Property  592 
Rights  of  Representatives  of  Insured  592 
Rights  of  Representatives  of  Beneficiary  593 
Rights  of  Creditors— General  Rule  593 
Rights  of  Creditors — in  General  593 
Rights  Where  Certificate  Is  Assigned  594 
Voluntary  Payment  of  Dues  595 
Renewal  for  Benefit  of  Creditor  595 
Benefits  Not  Attachable- — Statutory  Provisions  595 
Damages  for  Refusal  of  Payment  595 
Discharge  from  Liability  596 

VI.    Actions  596  (See  pages  143,  371,  514) 

Resort  to  Courts  for  Settlement  of  Disputes  596 

Limitations  597  ,—  i 

Google 


vi     (528)    FRATERNAL  BENEFIT  INSURANCE 

Parties  597 

Venue — Statutory  Regulations  597 

Defenses  597 

Process  and  Appearance  598 

Pleading  of  Insured  599 

Pleading  of  Insurer  599 

Interpleader  600 

Issues,  Proof  and  Variance  600 

Presumption  and  Burden  of  Proof — In  General  601 

(o)     As  to  Insurer  Being  a  Fraternal  Benefit  Association  SOI 

(b)  As  to  forfeiture  $01 

(c)  As  to  Suicide  601 

(d)  As  to  Violation  of  Law  601 

(e)  As  to  Validity  of  Change  of  Beneficiary  602 
(/)     As  to  Delay  in  Delivery  of  Certificate  602 
{g)     As  to  Survivorship  602 

(h)    As  to  Presumption  of  Death  602 

INDEX 

Admissibility  of  Evidence  603 

(a)  As  to  Payment  of  Dues  603 

(b)  As  to  Health  of  Applicant  or  Member  605 

(c)  As  to  Representations  of  Agent  606 

(d)  As  to  Misstatements  of  Examiner  606 

(e)  As  to  Expulsion  607 

(f)  Res  Gestae  607 

(g)  Report  of  Death  607 

(h)    As  to  Condition  of  Association  607 
(i )     As  to  Pleading  607 
Weight  and  Sufficiency  of  Evidence  607 
(a)     To  Show  Suicide  607 
(6)     To  Show  Violation  of  Law  608     • 

(c)  To  Show  Knowledge  of  Insurer  as  to  Habits  of  In- 

sured 608 

(d)  To  Show  Death  of  Insured  609 

(e)  To  Show  Non-Payment  of  Dues  609 

(f)  Miscellaneous  610 
Trial — Questions  for  the  Jury  610 

(a)  Payment  of  Dues  610 

(6)  Misrepresentations  611 

(c)  Violation  of  Law  612 

(d)  Good  Health  of  Insured  at  Time  of  Delivery  of  Policy 

612 

(e)  Total  Disability  612 

if)     Certainty  as  to  Policy  612 

(g)  As  to  Reinstatement  612 

IflitrooiyCOO^IC 


FRATERNAL  BENEFIT  INSURANCE    (528)    vii 

Instructions  612 

(a)  In  General  612 

(b)  As  to  Burden  of  Proof  612 

(c)  As  to  Rules  and  By-Laws  612  • 

(d)  As  to  Estoppel  and  Waiver  613 

(e)  As  to  Forgery  of  Signatures  613 
i           (/)  As  to  Payment  of  Dues  613 

(g)     As  to  Violation  of  Law  614 

(h)     As  tp  Good  Health  of  Insured  at  the  Time  of  Delivery 
of  Policy  615 

(t )     As  to  a  Diseased  Condition  of  a  Member  616 
Verdict  and  Findings  617 
Judgment  618 
Appeal  and  Error  619 

(a)     New  Trial  619 

(6)     Action  of  Jury  619 

(c)  The  Certificate  619 

(d)  Insufficiency  of  Evidence  619 

(e)  Tender  in  Lower  Court  620 

(/)     Bequest  for  Filing  of  Conclusions  of  Law  and  Fact  620 
(g)    Judgment  on  a  Severable  Contract  620 

Cross  References 

Fire  Insurance—Index   vii 

Life  Insurance — Index  275-i 

Accident  and  Health  Insurance — Index  482-i 

Industrial  Accident  Insurance — Index  479 

Livestock  Insurance — Index  676 

Burglary  Insurance — Index  674 

Fidelity  Guaranty  and  Surety  Insurance — Index  656 

Casualty  Insurance — Index  670 


c;y  Google 


to  Google 


FRATERNAL  BENEFIT  INSURANCE 

Definition. — "Any  corporation,  society,  order  or  voluntary  asso- 
ciation, without  capital  stock,  organized  and  carried  on  solely  for 
the  mutual  benefit  of  its  members  and  their  beneficiaries,  and  not 
for  profit,  and  having  a  lodge  system  with  ritualistic  form  of  work 
and  representative  form  of  government,  and  which  shall  make 
provision  for  the  payment  of  benefits  in  accordance  with  Article 
4832  of  the  Revised  Statutes  (1914),  is  hereby  declared  to  be  a 
fraternal  benefit  society."     (Art.  4827,  Rev.  St.  1914.) 

A  mutual  life  insurance  company  is  one  in  which  the  life  of 
every  member  is  insured  by  reason  of  his  membership  and  com- 
pliance with  the  requirements  of  its  constitution  and  by-laws.  It 
contemplates  a  benefit  fund  raised  by  means  of  payments  made 
by  members  joining  the  order  and  assessments  levied  upon  them 
when  a  member  dies,  if  necessary.    Splawn  v.  Chew,  60  Tex.  532. 

Elements. — The  elements  of  a  fraternal  benefit  society  are :  A 
supreme  governing  or  legislative  body,  elected  by  the  members  or 
by  delegates;  subordinate  lodges  or  branches  into  which  members 
shall  be  elected,  initiated  and  admitted  according  to  the  rules  and 
rituals,  holding  meetings  at  least  once  a  month,  and  payment  of 
benefits.     (Arts.  4828,  4829,  Rev.  St.  1914.) 

Statutory  Provisions — (A)  Exemptions. — Fraternal  benefit  so- 
cieties are  governed  by  Chapter  VII  of  the  Vernon's  Sayles'  Texas 
Civil  Statutes,  1914,  alone  and  are  exempt  from  all  provisions  of 
the  insurance  laws  of  the  state,  not  only  in  governmental  relations 
with  the  state,  but  for  every  other  purpose,  and  no  law  hereafter 
enacted  shall  apply  to  them,  unless  they  be  expressly  designated 
therein.     (Art.  4830,  Rev.  St.  1914.) 

(B)  Provisions  Not  to  Apply  to  Local  Mutual  Aid  Associations. 
— The  provisions  of  this  act  shall  not  apply  to  mutual  relief  or  ben- 
efit or  burial  associations  operating  upon  the  assessment  plan  whose 
business  is  confined  to  one  county  or  within  a  radius  of  not  more 
than  twenty-five  miles  surrounding  the  town  where  the  principal 
office  is  located.     (Art.  4859,  Rev.  St.  1914.) 

(0)  Chapter  16  of  the  Revised  Statutes  of  1914  Does  Not  Ap- 
ply to  Fraternal  Beneficiary  Companies. — The  chapter  entitled 
"General  Provisions"  (Chapter  15)  does  not  apply  to  fraternal 
beneficiary  associations  nor  does  it  apply  to  companies  carrying  on 
the  business  of  life  or  casualtv  insurance  on  the  assessment  or  an- 
nual premium  plan.     (Art.  4957,  Rev.  St.  1914.) 

(D)  Failure  to  Pay  Insurance  Within  Time  Specified  Does  Not 
Apply  to  Mutual  Benefit  Associations. — It  has  been  held  that  Ar- 
ticle 4746  of  the  Revised  Statutes  of  1914  (Rev.  St.  1895.  Art.  3071) 
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providing:  for  twelve  per  cent  damages  and  reasonable  attorney's 
fees  for  failure  to  pay  insurance  within  the  time  specified  in  the 
policy  does  not  apply  to  mutual  benefit  associations.7 

CORPORATIONS  AND  ASSOCIATIONS 

Nature  and  Status  in  General. — In  general,  a  mutual  relief  asso- 
ciation organized  under  the  laws  of  another  state,  having  no  cap- 
ital stock,  the  purpose  of  which  is  to  provide  a  fund  from  which 
a  certain  sum  shall  be  paid  on  the  death  of  its  members,  is  an  in- 
surance company." 

It  has  been  held  that  the  legislature  has  the  power  to  divide  the 
different  associations  and  orders  into  classes  and  to  exempt  certain 
orders  (such  as  the  Brotherhood  of  Locomotive  Firemen,  Brother- 
hood of  Locomotive  Engineers,  etc.)  from  the  general  operation  of 
the  fraternal  beneficiary  association  laws  of  the  state.1  *  *  *  • 


the   ground   that    such   special    benefits 
■  Insurance 


1.  Act  May  IS,  1899  (Supp.  Sayleo 
Civ.  St.  1899-1900,  tit.  49a)  Imposing 
certain  restrictions  on  and  granting 
certaln  prlveleges  to  fraternal  benefit 
orders  generally,   from   which,   by  seo- 


rded    i 


tlrety.   and   section    1 

punged.   but   all    must   fal 

nant    to    U.    S.   Const.    Am. 

Const.   Tex.   Art.   1,   Par.   : 

ing    ectual    protection    of    the    laws. — 

Supreme    Lodge    United    Benev.    Asa'n 

V.    Johnson,    77    S.    W.    SSI.    Judgment 

reversed,  81  S.  W.  18,  98  Tex.  1. 

fl.  Act  May  12,  1899  (Supp.  Sayles' 
Civ.  St.  1899-1900,  tit.  49a),  relative 
to  fraternal  benefit  associations,  sec- 
tion 16  of  which  excludes  from  Its 
provisions  certain  orders  which  Issue 
policies  of  Insurance  or  benefit  certlfi- 

tlally  fraternal  benefit  orders,  Is  re- 
pugnant to  Const.  Art.  1,  Par.  3,  Im- 
posing on  fraternal  benefit  associa- 
'  ttons  generally  certain  conditions  for 
the  transaction  of  business,  and  grant- 
ing certain  prlveleges,  such  as  exemp- 
tion from  garnishment,  from  both  of 
which  the  designated  orders  are  ex- 
eluded. — Supreme  Lodge  United  Benev. 
Ass"n  v,  Johnson.  77  S.  W„  661,  judg- 
ment reversed.  81  S.  W.  18.  98  Tex.  1. 
!    M«>    12.    1899    (Supp,    Sayles' 


.    St. 


-1900,    t 


9  benefits  to  be  paid  by 
fraternal  beneficiary  associations  from 
garnishment  or  other  process.  Is  not 
repugnant  to  Const.  Tex.  Par.  8,  Art. 
1.  prohibiting  exclusive  privileges,   on 


companies,  which  s 
allied  In  the  statutes;  such  classifies.. 
tton  not  being  an  arbitrary  one,  but 
based  on  sufficient  reason.— Supreme 
Lodge  United  Benev.  Assn'  v.  John- 
son, 77  S.  W.  601.  Judgment  reversed, 
81    S.    W.       IS/  98   Tex.    1. 

4.  Act  May  IS,  1899,  p.  195,  c.  115 
(Supp.  Sayles'  Civ.  St.  1899-1900,  tit. 
49a),  relative  to  fraternal  beneficiary 
associstlons,  section  16  of  which  ex- 
cludes from  Its  provisions  certain 
designated  orders  which  issue  policies 
of  Insurance  or  benefit  certificates  to 
their  members,  representing  particular 
classes  of  the  general  class  or  labor- 
ers, does  not  violate  Const.  Tex.  Art. 
1,  Par.  8,  prohibiting  special  prlveleges. 
Judgment,  77  S.  W.  881,  reversed.— 
Supreme  Lodge  United  Benev.  A*s'n 
v.    Johnson.   81   S.   W.    18,   98   Tex.    1. 

5.  Act  May  12.  1899.  p.  196.  c.  HE 
(Supp.    Salyes'    Civ.    St.    1899-1900.    tit. 

to    fraternal    beneficiary 


i   16   ( 


:   200)    of 


policies  of  Insurance  or  benefit  cer- 
tificates to  their  members,  represent- 
ing particular  classes   of   the   general 


Judgment,  77  S.  W.  661,  re- 
1. — Supreme  Lodge  United  Benev. 
v.  Johnson.  81  S.  W.   18,   98  Tex. 


6.  A  mutual  relic 
ganlied  under  the  laws  of  Massachu- 
setts, and  having  no  capital  stock,  the 
purpose  of  which  Is  to  provide  a  fund 
from  which  a  certain  sum  shall  be 
paid  on  the  death  of  Its  members.  Is 
an  Insurance  company. — Supreme 
Council  of  American  Legion  of  Honor 
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Fraternal  Benefit  Societies — Organisations — Statutory  Regula- 
tions.— Seven  or  more  citizens  of  the  United  States,  a  majority  of 
whom  are  citizens  of  this  state,  desiring  to  form  a  fraternal  benefit 
society,  may  execute  articles  of  incorporation  stating,  the  proposed 
name,  the  purpose  for  which  it  is  formed,  the  names,  residences  and 
official  titles  of  all  the  officers,  trustees,  directors  or  other  persons, 
who  are  to  have  general  management  and  control;  such  articles  of 
incorporation  and  duly  certified  copies  of  the  constitution  and  laws, 
rules  and  regulations,  copies  of  all  proposed  forms  of  benefit  certifi- 
cates, applications  therefor,  circulars  to  be  issued  and  a  bond  in  the 
sum  of  $5000  conditioned  upon  the  return  of  the  advance  pay- 
ments to  applicants  if  the  organization  is  not  completed  within  one 
year,  to  be  filed  with  the  Commissioner  of  Insurance  and  Bank- 
ing. Upon  this  being  furnished,  the  commissioner  of  insurance, 
being  satisfied  with  the  same,  shall  issue  a  preliminary  certificate 
authorizing  the  society  to  solicit  members.  It  shall  collect  from 
each  applicant  an  amount  of  not  less  than  one  regular  monthly 
payment.  However,  no  society  shall  become  liable  for  or  promise  , 
to  pay  any  claim  of  any  kind  whatsoever  until  the  actual  bona 
fide  applications  for  death  benefit  certificates  have  been  secured 
upon  at  least  five  hundred  lives  for  at  least  one  thousand  dollars 
each,  nor  until  there  has  been  established  ten  subordinate  lodges 
or  branches  into  which  the  five  hundred  applicants  have  been 
initiated,  nor  until  the  commissioner  of  insurance  and  banking  has 
been  furnished  with  the  names  and  the  full  required  information 
as  to  the  five  hundred  applicants,  nor  until  the  treasurer  shall  have 
submitted  to  the  commissioner  a  sworn  statement  showing  that  the 
five  hundred  applicants  have  each  paid  in  one  regular  monthly 
payment  per  each  one  thousand  dollars,  payments  in  the  aggregate 
to  amount  to  at  least  $2500.  Upon  being  satisfied  that  the  law  has 
been  fully  complied  with  the  commissioner  shall  issue  a  certificate 
to  that  effect.  If  after  one  year  from  date  the  society  has  not 
completed  its  organization  the  preliminary  certificate  becomes  void. 
(Art.  4839,  Rev.  St.  1914.) 

Every  such  society  shall  have  the  power  to  make  a  constitution 
and  by-laws  for  the  government  of  the  society,  the  admission  of  its 
members,  the  management  of  its  affairs  and  the  fixing  and  readjust- 
ing of  the  rates  of  contribution  of  its  members.  It  also  has  the 
power  to  change,  alter,  add  to  or  amend  its  constitution  and  by- 
laws and  shall  have  such  other  powers  as  are  necessary  and  inci- 

wn  doing      business      through      lodges      or 

_., . ...   _   __   __■*.  councils,    article     1071,    In    the    same 

Mff.  bnitiM,  I!  1838,  1836.)  chapter,  providing  a  penalty  for  fail- 
ure to  pay  Insurance  within  the  time 

7.     Under    Rev.    St.    1896.    Art    S091,  specified    fn    a.    policy,    does    not    apply 

providing   that   the   provisions  of  this  to    mutual    benefit   associations.— Bov- 

chapter  relating  to  insurance  shall  not  erefgn  Camp,  W.   O.  W.  v.  Carrlngton, 

apply  to  mutual  benefit  organizations  90   S.   W.   821. 
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dental  to  carrying  into  effect  the  object  and  purposes  of  the  so- 
ciety.    (Art.  4839,  Rev.  St.  1914.) 

Admission  of  Foreign  Fraternal  Societies — Statutory  Regulations. 
— All  foreign  societies  must  have  a  license  to  do  business  in  this 
state  and  in  order  to  secure  one  must  file  with  the  commissioner  of 
insurance  and  banking  the  following :  A  certified  copy  of  its  char- 
ter or  articles  of  association ;  a  copy  of  its  constitution  and  laws ;  a 
power  of  attorney  to  the  commissioner;  a  sworn  statement  of  its 
business ;  a  certificate  from  the  proper  official  of  its  home  state  that 
the  society  is  legally  organized ;  a  copy  of  its  contract,  which  must 
show  that  its  benefits  are  provided  for  by  periodical  or  other  pay- 
ments by  persons  holding  similar  contracts ;  such  other  information 
as  the  commissioner  may  require  as  to  its  business  and  plan  of  work- 
ing, and  finally,  a  showing  that  the  assets  are  properly  invested  ac- 
cording to  the  laws  of  this  state.  All  of  this  being  satisfactory  the 
commissioner  shall  issue  a  license  for  the  company  to  do  business 
until  the  first  day  of  the  succeeding  April,  the  license  then  being 
renewable  annually.     (Art.  4843,  Rev.  St.  1914.) 

Power  of  Attorney  and  Service  of  Process — Statutory  Regula- 
tions— Both  domestic  and  foreign  societies  now  doing  business  in 
this  state  must  file  a  power  of  attorney  appointing  the  commissioner 
of  insurance  and  banking  its  true  and  lawful  attorney  upon  whom 
all  process  may  be  served.  However,  such  service  shall  not  be  bind- 
ing against  any  society  when  it  is  required  thereunder  to  file  its 
answer  or  defense  in  less  than  thirty  days  from  the  date  of  mailing 
of  such  service  to  such  society.  When  legal  process  against  any 
society  is  served  upon  the  commissioner  he  must  immediately  for- 
ward it  by  registered  nlail  to  its  secretary  or  corresponding  officer. 
Legal  process  must  be  served  on  any  society  in  this  way  only.  (Art. 
4844,  Rev.  St.  1914.) 

Place  of  Meeting-  of  Domestic  Society — Location  of  Principal 
Office — Statutory  Regulations. — A  domestic  society  may  meet  any- 
where in  or  out  of  the  state  where  it  has  subordinate  branches  and 
all  business  transacted  there  is  valid,  but  the  principal  office  must 
be  in  this  state.     {Art.  4845,  Rev.  St.  1914.) 

No  Personal  Liability  of  Officers  and  Members — Statutory  Regu- 
lations.— The  officers  and  members  of  any  such  incorporated  society 
are  not  individually  liable  for  the  payment  of  any  claim  for  benefits, 
but  the  same  shall  be  payable  out  of  the  funds  of  the  society.  (Art. 
4846,  Rev.  St.  i914.) 

Waiver  of  Provisions  of  Laws— Separate  Jurisdiction— Statutory 
Regulations. — The  constitution  and  laws  of  the  society  may  provide 
that  no  subordinate  body,  officers  or  members  shall  have  power  to 
waive  any  of  the  provisions  of  the  laws  and  constitution  of  the  so- 
ciety and  the  same  shall  be  binding.  All  grand  lodges  holding  char- 
ters from  any  supreme  governing  body  which  were  doing  business 
at  the  time  of  the  passage  of  this  law  as  a  fraternal  beneficiary  asso- 
ciation, upon  what  is  known  as  the  separate  jurisdiction  plan,  are  to 

>oglc 
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be  treated  as  single  state  organizations.  (Art.  4847,  Rev.  St.  1914.) 
Authority  or  License  to  Do  Business. — The  attorney  general  may 
'  enjoin  an  association  from  doing  business  on  its  failure  to  make 
required  reports,  but  upon  its  compliance  with  the  law  the  com- 
missioner of  insurance  must  issue  to  its  agents  certificates  of  au- 
thority.8 However,  the  commissioner  is  not  required  to  issue  a 
certificate  allowing  the  association  to  do  the  business  "for  which 
it  was  organized  and  chartered."8 

Constitutions  and  By-Laws. — The  rule  is  that  a  by-law  or  amend- 
ment to  the  by-laws  or  constitution  must  be  reasonable,10  and  it 
must  not  contravene  the  laws  of  the  state,9  and  it  must  in  no  event 
oust  or  attempt  to  oust  a  proper  tribunal  of  its  jurisdiction  over 
the  subject  matter.11  A  by-law  was  declared  invalid  which  stated 
that  a  member's  disappearance  from  his  last  place  of  residence 
should  not  be  an  evidence  of  his  death  as  it  contravened  the  stat- 
ute relating  to  the  presumption  of  death.8  14  Not  only  this  but  it 
was  an  attempt  to  oust  the  court  of  jurisdiction  in  declaring  what 
evidence  should  be  allowed,  thus  defeating  the  ends  to  be  sub- 
served by  litigation.11  Where  an  amendment  to  the  constitution 
.provides  that  it  shall  be  made  a  part  of  every  certificate  but  such 
amendment  is  not  in  the  nature  of  a  general  by-law  declaring  all 
certificates  void  if  the  contingency  happens,  but  declares  such  cer- 
tificates void  only  of  which  it  shall  be  made  a  part,  then  a  certifi- 
cate of  which  it  is  not  made  a  part  is  not  void  upon  the  occurrence 


S.  Under  sections  4-8.  enacted  In  9.  By-law  of  a.  fraternal  beneficiary 
I8S9  (Laws  1899,  p.  19B.  e.  116)  au-  society  declaring  that  members  dlsap- 
thorlsing  a  suit  by  the  Attorney  den-  pearance  should  not  be  an  evidence  of 
eral  to  enjoin  a  fraternal  benefit  asso-  Ms  death,  contravened  Rev.  St  1011. 
elation  from  doing  business  on  Its  Art.  6707.  relating  to  the  presumption 
failure  to  make  required  reports,  or  of  death,  and  was  Invalid. — Sovereign 
pay  any  Judgment  against  It.  requlr-  Camp  of  Woodmen  of  World  v.  Retain- 
ing every  association  within  the  act  to  son.  187  S.  W.  216.  See  28  Cent.  Dig. 
pay    specified    fees   In    connection    with  Insurance,   I   1833. 

Its  entrance  Into  the  state,  and  pro-  10.  A  by-law  of  a  fraternal  ben- 
hibiting  any  person  from  soliciting  for  eflclary  association,  to  be  valid,  muat 
such  association,  without  first  obtain-  be  reasonable. — Id. 
lng  from  the  commissioner  of  insur-  11^  A  by-law  which  declares  that 
ance  a  certificate  of  authority  show-  the  disappearance  of  Insured  from  his 
lng  that  the  association  has  complied  last  place  of  residence  shall  not  be 
with  the  act,  a  fraternal  benefit  asso-  any  evidence  of  his  death  could  not  be 
elation,  which  hss  filed  with  the  Sec-  allowed  to  control  the  action  of  the 
retary  of  State  Its  charter  as  required  court  as  a  court  will  not  permit  the 
by  section  If,  may  begin  and  continue  course  of  Justice  to  be  affected  by 
to  do  business  until  enjoined  In  the  stipulations  such  as  would  defeat  the 
suit  of  the  Attorney  General,  and  the  ends  to  be  subserved  by  such  litiga- 
Commlssloner  of  Insurance,  on  an  as-  tlon  or  allow  the  parties  to  a  contract 
sociatlon  complying  with  the  act.  must  to  agree  to  oust  the  court's  Jurlsdlc- 
Issue  to  an  agent  thereof  a  certiorate  tlon  over  such  contracts.— Id. 
of  authority;  but  the  commissioner  Is  IB.  Where  the  executive  committee 
not  required  to  issue  a  certificate  at-  of  a  mutual  benefit  society  was  ex- 
lowing  the  association  to  do  the  busl-  press!  y  authorized  to  re-rate  members 
ness  "for  which  It  was  organized  and  by  the  society's  constitution.  It  was 
chartered." — Trinity  Life  &  Annuity  not  material  that  the  by-law  provid- 
Society  v.  Love,  118  3.  W.  1139.  103  lng  for  such  re-rating  was  not  passed 
Tex.  277.  See  28  Cent.  Dig.  Insurance,  by  tbe  supreme  legislative  authority 
I  1828,  of   the   organization. — Supreme   Ruling 
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of  the  contingency  provided  for."  In  a  case  where  the  charter 
empowered  a  society  to  make  its  own  constitution,  exercise  general 
legislative  authority  and  authorized  delegates  to  the  "Sovereign 
Camp"  at  certain  intervals,  such  camp  constituting  the  supreme 
legislative  department  of  the  order  with  authority  to  make  its  laws, 
it  is  held  that  such  "Sovereign  Camp"  has  power  to  adopt  an 
amendment  changing  the  conditions  of  the  benefit  certificate,  ren- 
dering it  null  if  the  insured  committed  suicide  while  either  sane  or 
insane,  instead  of  only  while  sane  as  before  prescribed.11  But  this 
act  is  a  corporate  act  and  cannot  be  exercised  outside  of  the  state 
in  which  the  society  was  organized  even  though  it  had  power  to 
establish  subordinate  orders  in  the  United  States  and  Canada.1* 
Where  the  by-laws  provide  for  publication  in  the  official  organ  of 
any  notice  of  amendments  to  be  sufficient  notice  and  where  it  is 
the  duty  of  a  certain  official  to  compile  and  arrange  for  publication 
all  such  amendments,  it  is  not  necessary  that,  after  adoption  of  an 
amendment  it  should  be  published  as  provided.1*  If  the  evidence 
shows  that  certain  contested  provisions  of  the  constitution  were 
not  in  force  when  the  policy  was  issued  a  verdict  for  defendant 
for  want  of  proof  of  compliance  must  be  refused." 


of  Fraternal  Mystic  Circle  v.  Ericson. 
Ill  8.  W.  92.  See  28  Cent.  Dig.  In- 
surance. !  1S33.  Reversed.  146  S.  W. 
160. 

IS.  An  amendment  to  the  constitu- 
tion of  a  mutual  benefit  society  was 
adopted,  changing  the  conditions  of  the 
benefit  certificate  no  an  to  provide 
that,  If  Insured  committed  suicide 
either  while  sane  or  insane,  It  should 
be  void,  which  conditions  should  be 
made  a  part  of  every  certificate  and 
to  be  binding  on  both  member  and 
order,  and  which  no  officer  or  agent 
could  waive.  After  Its  adoption,  in- 
sured made  application  for  Insurance, 
which  stipulated  that  It  was  made 
subject  to  all  the  provisions  of  the 
constitution  and  by-laws,  and  receiv- 
ed one  of  the  old  certificates  because 
the  new  form  had  not  been  Issued, 
which  was  signed  by  the  proper  of- 
ficers, providing  that  the  policy  should 
be    void    If  he  committed    suicide,    on- 


171   E 


111. 


;    the 


while  insane.  Held, 
n  the  certificate,  that  the 
order    was    liable    on    the    certificate 

eral  by-law  declaring  all  certificate" 
void  if  the  insured  committed  suicide, 
but  It  declares  void  only  certificates  of 
which  It  shall  be  made  a  part.  Judg- 
ment 69  3.  W.  905,  affirmed. — Sover- 
eign Camp  W.  O.  W.  v.  Fraley,  69  S. 
W.    879. 

14.  By-law  that  absence  or  disap- 
pearance Of  member  should  not  be  ev- 
idence of  his  death  held  void  under 
Rev.  St.  1911,  Art,  670T,  creating  a 
presumption    of    death    from    absence 


Where  plaintiffs  evidence  show- 
ed that  certain  provisions  of  the  so- 
ciety's constitution,  relied  on  as  a 
defense  to  a  policy,  were  not  In  force 
when  the  policy  was  Issued,  the  direc- 
tion of  a  verdict  for  defendant  for 
want  of  proof  of  compliance  with  such 
pro  vial  ons  was  properly  refused. — In- 
ternational order  of  Twelve  of  the 
Knights  and  Daughters  of  Tabor  v. 
Boswell.  48  S,  W.  HOB. 

IB.  Where  the  by-laws  of  a  mutual 
benefit  Insurance  association  provide 
that  publication  In  the  official  organ 
of  any  notice  required  to  be  given 
the  members  shall  be  sufficient  notice, 
and  make  it  the  duty  of  a  certain  of- 
ficial "to  compile  and  arrange  for 
publication  all  amendments  to  the  by- 
laws," it  is  not  necessary  that  an 
amendment,  after  adoption,  should  be 
published  In  the  official  organ. — Evers- 
berg  v.  Supreme  Tent  Knights  of  Mac- 
cabees of  the  World,  7T  S.  W.  246,  S3 
T«t.   Civ.   App.    649. 

17.     The  charter  of  a  mutual  benefit 

constitution  and  exercise  general 
legislative  authority,  and  required 
authorised    delegates    from    the    head 

when  assembled,  were  called  the  "Sov- 
ereign Camp,"  and  constituted  the  su- 
preme legislative  department  of  the 
order,  with  authority  to  make  Its  laws. 
Held,  that  such  delegates,  when  as- 
sembled as  the  sovereign  camp,  had 
power    to    adopt,     In    the    manner    re- 
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Membership — Qualifications  for  Membership — (A)  Statutory 
Provisions. — A  society  may  admit  any  person  to  membership  who  is 
not  Jess  than  sixteen  and  not  more  than  sixty  years  of  age,  and 
who  has  passed  the  proper  medical  examination  in  accordance  with 
the  laws  of  the  society.  A  beneficiary  member  applying  for  dis- 
ability benefits  is  not  required  to  pass  an  additional  medical  ex- 
amination. General  and  social  members  may  be  admitted  to  mem- 
bership also.     (Art.  4833,  Rev.  St.  1914.) 

(a)  Whole  Tamily  Protection  for  Members. — Under  an  act 
passed  by  the  35th  legislature,  death  and  annuity  benefits  upon 
the  lives  of  children  between  the  agCB  of  two  and  eighteen  years, 
for  whose  support  and  maintenance  a  member  of  a  society  is  re- 
sponsible, are  provided  for.  (Chap.  192,  p.  430,  General  Laws  35th 
Leg.) 

(B)  Case  Law. — Where  the  laws  of  an  order  required  initia- 
tion as  an  essential  to  membership  and  a  benefit  certificate  could 
be  issued  only  on  application  from  the  subordinate  lodge  after  the 
applicant  had  received  his  degree  a  man  was  held  not  a  member 
even  though  he  had  complied  with  all  other  preliminaries.10  Neither 
is  a  party  a  member  where  the  certificate  has  not  been  delivered  to 
him  and  he  has  never  been  adopted  in  accordance  with  the  by- 
laws.1* Although,  the  ceremony  of  initiation  is  secret  yet  the  pro- 
visions of  the  constitution  and  by-laws  requiring  an  applicant  to 

quired  by  the  by-laws,  an  amendment 
to  the  constitution  changing  the  con- 
ditions of  the  benefit  certificate,  ren- 
dering it  null  If  the  Insured  committed 
■ulclde  while  either  sane  or  Insane. 
Instead  of  only  while  sane,  as  before 
prescribed.  Judgment  69  S.  W.  SOB, 
affirmed.— Sovereign  Camp.  Woodmen 
of  the  World  v.  Frsley,  69  S.  W.  879. 
18.  A  beneficial  society,  though  or- 
ganised with  power  to  establish  sub- 
ordinate orders  In  the  United  States 
and  Canada  under  a  charter  empower- 
ing It  to  make  Us  own  constitution 
and  exercise  general  legislative  au- 
thority, at  a  meeting  outside  the  state 
of  Its  Incorporation  cannot  amend  Its 
beneficiary  certificates,  which  were  de- 
clared to  be  a  part  of  Its  constitution, 
by  changing  their  conditions  so  as  to 
render  them  void  If  the  Insured  com- 
mitted suicide  while  either  sane  or  In- 
sane, Instead  of  only  while  sane  as 
previously  prescribed,  since  such  an 
amendment  Is  a  corporate  act.  which 
cannot  be  exercised  outside  the  state 
In  which  the  society  was  incorporated. 
— Sovereign  Camp,  Woodmen  of  the 
World  v.  Fraley.  69  S.  W.  90S.  Judg- 
ment affirmed  G9   S.  W.    ST9. 


waa  never  adopted  a.  _ 
cordance  with  the  by-laws, 
not  a  member,  and  there  could  be  no 
recovery  of  benefits  In  case  of  hla 
death.  — MoWIUlami  v.  Modern  Wood- 
men of  America.  112  9.  W.  All. 

SO.  Deceased  applied  for  member- 
ship Id  a  subordinate  lodge  of  the 
Knights  A  Honor,  hla  proposition  fee 
being  paid.  The  medical  examiner 
recommended  him  for  membership. 
All  forms  were  complied  with,  and  he 
was  elected  a  member  by  the  lodge, 
but  died  two  days  later,  without  hav- 
ing been  Initiated.  The  laws  of  the 
required  an  applies 


certain 


r  his  electloi 


to  p 


i  Oast.  Mf. 


MlMslt    55   ISM,  1836.) 

IB.  Where  a  certificate  of  member- 
ship In  a  mutual  benefit  society  was 
□ever    delivered    to    decedent,    and    he 


Initiation,  or  forfeit 
his  election,  and  the  benefit  certificate 
from  the  supreme  lodge  was  to  be  Is- 
sued only  on  application  from  the  sub- 
ordinate lodge,  after  the  applicant  had 
received  his  degree.  The  application 
contained  an  agreement  that  the  pay- 
ment of  the  proposition  fee  or  the  en- 
tertaining of  the  application,  unless 
the  applicant  should  be  duly  elected 
"and  initiated."  should  not  constitute 
membership,  or  give  any  rights  of  a 
member.  It  was  only  on  the  death  at 
a  "member  who  has  obtained  tne  de- 
gree of  the  subordinate  lodge"  that  the 
supreme  lodge  could  order  payment  to 
the  beneficiary.  Held,  that  deceased 
was  not  a  member  of  the  lodge. — Mat- 
kin  v.  Supreme  Lodge  Knights  ol 
Honor,  18  8.     W.   308. 
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be  initiated  as  a  condition  precedent  to  membership  are  reasonable 
and  not  contrary  to  law.11  However,  the  rule  is  that  after  an  or- 
der receives  the  assessment  and  delivers  a  benefit  certificate  it 
cannot  question  a  membership  even  though  the  party  was  not  in- 
itiated.3* When  a  member  ceases  to  be  such  he  parts  with  his 
interest  in  the  property  of  his  lodge,  as  the  lodge  is  not  a  business 
enterprise  but  an  organization  for  benevolent  and  fraternal  pur- 
poses." 

Officers  and  Agents. — Where  the  by-laws  provided  that  among 
other  duties  of  a  secretary  should  be  those  of  collecting  and  re- 
ceipting for  the  dues  of  the  subordinate  and  supreme  lodges  it  is 
held  that  such  a  secretary  in  performing  these  duties  acted  as  the 
agent  of  the  society  and  not  of  the  member,10  and  this  seems  to  be 
the  general  rule.  However,  it  is  also  held  that  while  the  camp 
officers  of  an  organization  are  agents  of  the  Sovereign  Camp  for 
certain  purposes,  they  cannot  bind  the  camp  in  dealing  with  local 
members  by  acting  merely  within  the  apparent  scope  of  their  au- 
thority, that  rule  having  no  application  where  the  member  knows 
or  is  presumed  to  know  the  extent  of  the  agent's  powers.*8  Such 
powers  are  prescribed  in  the  constitution,  accessible  to  every  mem- 
ber and  a  part  of  every  insurance  contract  and  therefore  a  mem- 
ber will  be  presumed  to  know  them  and  in  his  dealings  with  the 
general  officers  he  must  take  cognizance  of  the  limitations  placed 
upon  their  powers."    It  is  held  that  the  officers  and  members  of  a 


ai.  The  constitution  and  by-laws  or 
the  Knights  of  Honor,  requiring  an 
applicant  for  membership  to  be  Initiat- 
ed In   addition   to  paytn*   hla  propoal- 


1    fee   s 


1   Del  Pi 


acted. 


Quiring 

reasonable,  and  not  contrary  to  law, 
notwithstanding  the  ceremony  of  Ini- 
tiation Is  secret.— Matkin  v.  Supreme 
Lodge  Knights  of  Honor.  18  S.  W.  308. 
9 a.  Where  land  was  conveyed  to 
trustees  for  the  benefit  of  a  lodge  of 
Mason  a.  a  member,  On  ceasing  to  be 
such,  parts  with  his  interest  In  the 
property;    the   lodge 


nrtne 


izatlon 


for  benevolent  and  fraterr 
Minor  v.  St.  John's  Union  Grand  Lodge 
of  Free  and  Accepted  Ancient  York 
Masons,  130  S.  W.  8S3.  See  6  Cent 
Dig.  Ber 


frat. 

?rnal   o 

rder. 

after 

receipt 

:s  frotr 

and   de- 

i   of   a 

bene 

■fit 

certificate. 

jerehlp, 

!<}.— Su- 

ullng 

of  the 

■  Fra 

Mystlc 

Crav 

.'ford.  ' 

-!■  S. 

■vv. 

84 

Circle 

885 — Otnoarm  and  Aranta.    (See  18  Cant. 

Dig-.  Inanranoa,  §  1836.) 

2*.  Where  an  applicant  for  mem- 
berahlp  In  a  fraternal  order  Is  examin- 
ed by  a  physician  having  authority 
from   the  state  deputy 


own  applicants  for  membership  and 
has  physicians  of  his  own  selection 
to  sign  the  reports,  and  such  examina- 
tion Is  signed  by  an  approved  exam- 
iner of  the  order,  It  Is  sufficient,  though 
the  laws  of  the  order  declare  that  no 
examination  aha  II  be  legal  unless 
made  by  an  examiner  approved  by  the 
supreme  medical  director.— Supreme 
Ruling  of  the  Fraternal  Mystic  Circle 
v.  Crawford,  7E  S.  W.  844. 

as.  Directors  in  a  voluntary  Insur- 
ance association  held  personally  liable 
for  the  amount  which  a  beneficiary 
should  have  received,  where  they 
wrongfully  withheld  payment  on  the 
member's  death  and  paid  It  on  account 
of  a  member  subsequently  deceased. — 
Home  Benefit  Ass'n  No.  3  of  Coleman 
County  v.  Wester,  146  S.  W.  1022. 
See  38  Cent.  Dig.   Insurance.  !   1836. 

aa.  While  camp  officers  In  the 
Woodmen  of  the  World  are  agents  of 
the  Sovereign  Camp  for  certain  pur- 
poses, they  cannot  bind  the  camp  In 
dealing  with  local  members  by  acting 
merely  within  the  apparent  scope  of 
their  authority;  that  rule  having  no 
application  where  the  member  knows, 
or  is  presumed  to  know,  the  extent  of 
the  agent's  powers. — Bennett  v.  Sov- 
ereign Camp.  Woodmen  of  the  World. 
168  S.  W.  1028. 

87.  In  a  mutual  benefit  association, 
such  as  the  Woodmen  of  the  World.  In 
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local  lodge,  when  acting  within  the  scope  of  the  order,  are  agents 
of  the  order.1*  Therefore  knowledge  on  their  part  of  facts  which 
would  render  an  applicant  ineligible  is  notice  to  the  supreme  lodge 
where  no  collusion  is  shown.1*  The  officers  of  a  local  lodge  are  so 
far  the  agents  of  the  order  that  they  are  liable  to  a  member  neg- 
ligently injured  by  Buch  officers  when  initiating  him  in  the  active 
discharge  of  their  duties."  Further,  the  directors  of  a  voluntary 
insurance  association  were  held  personally  liable  for  the  amount 
a  beneficiary  should  have  received  where  they  wrongfully  withheld 
payment  on  the  member's  death  and  paid  it  on  account  of  a  mem- 
ber who  subsequently  died."  A  private  physician  is  not  regarded 
as  the  agent  of  the  insurer  who  is  procured  by  a  friend  of  the  ap- 
plicant." An  examination  made  by  a  physician  having  authority 
from  the  state  deputy,  countersigned  by  an  approved  examiner  of 
the  order,  is  sufficient  even  though  the  laws  of  the  order  declare 
that  no  examination  is  legal  unless  made  by  an  examiner  approved 
by  the  supreme  medical  director.2* 

Person  Soliciting  Insurance  Unlawfully  Guilty  of  Misdemeanor- 
Statutory  Provisions. — Any  person  who  solicits  membership  for  any 
fraternal  benefit  society  not  licensed  to  do  business  in  this  state 
is  guilty  of  misdemeanor  and  subject  to  fine.  Also  any  person  who 
solicits  for  or  organizes  lodges  as  described  in  this  law  without 


ber,  and  a  part  of  "every  insurance 
contract,  a  member  will  be  presumed 
to  know  them,  and  In  his  dealings  with 
the  genera)  officers  must  take  coarni- 
"    ""  I    limitations    placed    upon 


their 


—Id. 


38.  In  the  absence  or  a  limitation 
on  the  authority  of  the  medical  ex- 
aminer or  worthy  recorder  of  an  In- 
surance society  expressed  In  the  con- 
tract of  insurance,  each  of  such  per- 
sons would  be  the  agent  of  the  Insurer 
while  performing  the  duties  of  his  po- 
sition.— Modern  Order  of  Praetorians 
v  Hollmig.  103  S.  W.  474.  Judgment 
reversed  on  rehearing  105  S.  W.  84«. 
See  28  Cent.  Dig.  Insurance.   I   1836. 

39.  The  officers  and  members  of  a 
local  lodge  of  an  Insurance  order 
which  Is  organized  under  warrant  from 
the  supreme  lodge,  with  power  to  ad- 
mit members  In  accordance  with  the 
laws  of  the  order,  when  acting  within 
the  scone  of  their  authority,  are  agents 
of  the  order,  and  knowledge  on  their 
part  of  facts  which  would  render  en 
applicant  Ineligible  Is  notice  to  the 
supreme  lodge  where  no  collusion  Is 
shown.— Knights  of  Pythias  of  the 
World  v.  Bridges,  30  S.  W.  333. 

3a  Where  the  by-laws  of  an  Insur- 
ance society  provided  that  the  dultesof 
the  secretary  of  a  subordinate  lodge 
should  be  to  collect  and  receipt  for  all 


dues  of  the  subordinate  and  supreme 
lodges,  and  keep  a  correct  list  of  all 
member  a,  remit  all  supreme  lodge 
funds  to  the  supreme  secretary, 
promptly  deliver  all  beneflt  certificates, 
and  immediately  on  the  death  of  any 
member  to  notify  the  supreme  secre- 
tary, and.  on  receiving  blank  proofs, 
to  have  them  properly  filled,  and  to  do 
and  perform  such  other  duties  as  usu- 
ally devolve  on  secretaries  of  delib- 
erative hodles,  such  secretary  in  re- 
ceiving and  collecting  assessments  and 
dues  acted  as  the  agent  of  the  society, 
and  not  of  the  member. — Supreme 
Lodge. United  Benevolent  Ass'n  v.  Law- 
son.  133  S.  W.  907.  See  28  Cent.  Dig. 
Insurance,  I  1833. 
31.    The  officers  of  a  local  lodge  of 


latior 


beneficial 


i    the 


_  .  discharge  of 
meir  duties,  agents  of  the  order,  and 
it  Is  liable  to  a  member  negligently 
injured  by  the  officers  of  a  local  lodge 
when  Initiating  him. — Grand  Temple 
and  Tabernacle  in  the  State  of  Texas 
of  the  Knights  and  Daughters  of  Tabor 
of  the  International  Order  of  Twelve 
v.  Johnson.  171  8.  W.  490. 

3a.  A  private  physician  who.  In  the 
absence  of  the  regular  examiner,  ex- 
amined tbe  applicant  for  a  policy  to  be 
Issued  by  a  fraternal  Insurer.  Is  not 
the  agent  of  the  Insurer,  where  he  was 
procured  by  a  friend  of  the  applicant. 
—Sovereign  Camp  Woodmen  of  the 
World  v.  Llllard,   174   S.  W.   619. 
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first  obtaining  a  certificate  of  authority  from  the  commissioner  of 
insurance  and  banking  showing  that  the  association  has  complied 
with  the  provisions  of  this  law  and  is  entitled  to  do  business  in  this 
state  is  guilty  of  a  misdemeanor  and  subject  to  fine  or  imprison- 
ment. Of  course,  this  does  not  prohibit  members  of  a  local  lodge 
from  soliciting  members  for  a  lodge  already  in  existence  and  neither 
does  it  apply  to  members  of  any  local  lodge  who  participate  in  the 
establishment  of  any  local  lodge  within  the  limits  of  the  county 
of  his  residence.     (Art.  4859a,  Rev,  St.  1914.) 

Agents'  Oertdfloatea  Issued  Where— Statutory  Provisions.— AH 
certificates  of  authority  issued  to  agents  are  issued  annually  by  the 
commissioner  npon  application.     (Art.  4859a,  Rev.  St.  1914.) 

Powers  and  Liabilities  of  Associations  in  General. — It  will  be  pre- 
sumed that  a  foreign  beneficial  association  is  carried  on  for  the  sole 
benefit  of  its  members  and  beneficiaries  and  not  for  profit,  as  are 
domestic  associations  of  the  same  kind,  in  the  absence  of  proof  to 
the  contrary,  and  therefore  a  contract  to  divert  such  foreign  com- 
pany's benefit  fund  to  the  payment  of  certificates  issued  by  another 
corporation,  with  which  it  has  no  power  to  consolidate,  is  ultra 
vires  and  void.**  In  contradistinction  to  a  fraternal  benefit  associa- 
tion as  denned  in  the  statute,  an  unincorporated  voluntary  associa- 
tion organized  for  charitable  and  not  for  business  purposes,  can 
neither  be  sued  nor  sue  except  where  it  is  a  joint  stock  association 
or  where  the  individuals  are  held  liable  either  in  person  or  as 
agents  for  debts  incurred  by  the  association  or  where  the  plaintiffs 
have  shown  themselves  entitled  to  subject  the  property  of  the  asso- 
ciation to  their  claims  by  virtue  of  an  equitable  lien  or  some  species 
of  trust."  However,  the  court  says  that  an  unincorporated  volun- 
tary association  organized  for  the  purpose  of  insuring  its  members, 
and  not  for  charitable  purposes,  might  be  sued  though  not  possessed 
of  any  property.*'  It  is  held  also  that  the  unauthorized  false  repre- 

BM — ?own  of  Association  1b  atneral-  34.  An  unincorporated,  voluntary 
33.  Acta  1899,  p.  IRE,  c.  116,  !  1.  association  organized  for  charitable, 
provides  that  a  fraternal  beneficial  as-  and  not  for  business  purposes,  can 
soclatlon  Is  a  corporation  formed  and  neither  sue  nor  be  sued,  except  where 
carried  on  for  the  sole  benefit  of  Its  It  be  a  Joint  stock  association,  or 
members  and  beneficiaries,  and  not  where  individuals  are  held  liable  either 
for  profit,  and  sections  2  and  3  author.  in  person  or  as  agents  for  debts  ln- 
ize  similar  associations  organised  un-  curred  for -the  benefit  of  the  associa- 
der  the  laws  of  other  states  to  do  bu-  Hon,  or  where  the  plaintiffs  have 
slness  In  Texas  on  complying  with  shown  themselves  entitled  to  subject 
certain  statutory  requirements.  Held.  the  general,  or  some  particular,  prop- 
in  the  absence  of  proof  to  the  contrary.  erty  of  the  association  to  their  claims 
it  will  be  presumed  that  a  foreign  ben-  by  virtue  of  an  equitable  lien  or  some 
eflcla!  association  doing  business  in  species  of  trust. — Home  Benefit  Ass'n 
Texas  was  created  for  the  same  pur-  No.  3  of  Coleman  County  v.  Wester, 
pose  as  that  described  in  section  1.  146  S.  W.  102!. 
and  hence  a  contract  to  divert  its  ben- 
efit fund  to  the  payment  of  certificates  30.  Unincorporated  voluntary  aaao- 
issued  by  another  corporation,  with  ciations  organised  for  the  purpose  of 
which  it  had  no  power  to  consolidate,  insuring  its  members,  and  not  for 
is  ultra  vires  and  void. — Whaley  v.  charitable  purposes,  might  bo  sued 
Bankers'  Union  of  the  World,  88  S.  W.  though  not  possessed  of  any  property. 


FRATERNAL   BENEFIT  INSURANCE  539 

seutations  of  a  member  of  a  building  committee  of  such  an  associa- 
tion are  not  binding  upon  the  lodge  or  upon  an  individual  jointly  in- 
terested with  the  lodge.1'  A  fraternal  benefit  association  is  not 
liable  in  an  action  against  it  for  injuries  received  from  a  fall  caused 
by  tripping  while  being  initiated,  where  the  tripping  is  shown  not 
to  be  a  part  of  the  ceremony." 

Superior,  Subordinate  and  Affiliated  Bodies.— With  reference  to 
the  relations  between  an  association  and  a  local  body,  it  is  held, 
under  Revised  Statutes  of  1914,  Article  4847,  declaring  that  a  local 
branch  cannot  waive  any  provisions  of  the  laws  and  constitutions 
of  the  society,  that  the  society  cannot  be  estopped  by  the  conduct 
of  the  local  body.*1  Further,  a  subordinate  temple,  in  inflicting  an 
injury  while  acting  outside  of  its  authority  and  not  in  furtherance 
of  its  business,  sustains  neither  the  relation  of  master  and  servant 
nor  of  principal  and  agent  towards  the  grand  body.**  In  general, 
the  constitution  and  laws  of  a  fraternal  insurance  order,  consisting 
of  a  supreme  lodge  and  of  subordinate  lodges  are  a  part  of  the 
contract  entered  into  by  each  member  of  the  order  when  he  becomes 
a  member  and  therefore  the  property  owned  by  a  subordinate  lodge 
is  subject  to  the  constitution  and  laws.41  Where  the  constitution 
so  provides,  on  the  suspension  of  a  local  lodge  its  officers  must 
deliver  up  its  charter  and  property  to  the  supreme  officer  and  the 
fight  of  the  local  members  to  the  property  of  the  subordinate  lodge 
is  simply  an  incident  to  their  ownership  and  the  fight  is  merely 
to  use  the  property  during  the  meetings  of  the  lodge.*1  When  it  is 
provided  in  the  constitution  that  a  lodge  may  be  suspended  for  im- 
proper conduct  and  it  is  shown  to  be  divided  into  irreconcilable 
factions  and  that  at  stated  meetings  much  disorder  occurs  result- 
ing in  personal  collisions  and  a  display  of  force,  the  suspension  of 
the  lodge  is  justified.**  A  court  will  not  interfere  with  the  action  of 
a  supreme  lodge  in  suspending  a  local  lodge  under  authority  alleged 
to  be  conferred  by  the  constitution  of  the  order  where  the  certifi- 
cates of  the  members  were  contracts  between  the  supreme  lodge 
and  the  individual  members  and  no  property  rights  were  affected.** 
Neither  in  such  cases  can  appeals  be  made  to  the  courts  where  the 
constitution  of  such  an  order  provides  for  an  appeal  from  the  de- 
cision of  any  officer  within  the  organization  itself.*' 

It  has  been  held  that  the  conveyance  of  land  to  a  Masonic  organi- 
zation deriving  its  authority  from  a  larger  organization  known  as 
the  Grand  Lodge  does  not  convey  it  for  the  individual  members 

38.  Unauthorized  false  represent*-  caused  by  tripping-  while  being  tui- 
tions of  one  member  of  building  com-  tlated.  where  all  the  testimony  showed 
mlttee  of  a  lodge  to  a  materialman  that  the  tripping  was  not  a  part  of  the 
held    not    binding   upon    the   lodge   or  ceremony,   but   an   Independent   f"    " 


Upon  an  Individual  Jointly  interested  some  one  In  the  temple,  the  aasocla- 
with  the  lodge. — Kuteman  v.  Lacy,  144  tlon  was  not  liable.— Grand  Temple 
S.  W.  1184.  and  Tabernacle  of  Knights  and  Daught- 

ers of  Tabor  v.  Johnson,  136  S.  W.  IT), 
lee  t  Cent.  Dig.  Ben.  Association,  I 
.  11. 
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but  for  the  benefit  of  the  lodge  itself  as  an  existing  entity."  Neither, 
under  sueh  circumstances  could  a  majority  of  the  members  dissolve 
such  a  lodge  and  form  themselves  into  a  different  association,  thus 
devoting  the  property  to  business  purposes,  nor  eould  they  dis- 
solve the  local  lodge  so  long  as  there  remained  a  sufficient  number 
of  loyal  members  to  constitute  a  lodge  under  the  laws  of  the  Grand 
Lodge."  ThoBe  who  remained  were  held  to  have  the  right  to  hold 
and  use  the  property  of  the  lodge.10 

Special  Funds — Statutory  Provisions. — Any  society  may  create, 
maintain,  invest,  disburse  and  apply  an  emergency  surplus  or  other 


697 — Superior,  subordinate  aad  Affil- 
iated Bodies.  <■•*  SB  Out.  JMf.  Xn- 
niuot,  i  1838.) 

38.  Where  a  lodge  of  Masons  waa 
a  part  of  a  larger  organization  known 
as  the  Grand  Lodge,  organized  for 
specific  purposes  to  be  accomplished 
through  Ideal  lodges,  and  sueh  local 
lodge  came  Into  being  by  virtue  of 
power  conferred  on  Its  members  to  so 
organize  themselves,  a  conveyance  of 
land  to  trustees  of  such  lodge  placed 
the  legal  title  In  them  and  their  suc- 
cessors, for  the  ben  ell  t,  not  of  the  In- 
dividual members,  but  for  the  lodge 
Itself  as  an  existing  entity.— Minor  v. 
St.  John's  Union  Grand  Lodge  of  Free 
and  Accepted  Ancient  York  Masons, 
130  S.  W.  893.  See  S  Cent.  Dig.  Ben. 
Assoc,  II  32-35. 

39.  Where  a  local  lodge  derived  Its 
warrant  of  existence  from  a  Grand 
Lodge  to  which  It  owed  allegiance,  a 
majority  of  Its  members  could  not  dis- 
solve such  lodg-e  and  form  themselves 
Into  a  different  association,  thus  de- 
voting the  property  to  business  pur- 
poses; nor  could  they  dissolve  the  local 
lodge,  especially  so  long  as  there  re- 
mained a  sufficient  nunrner  of  loyal 
members  to  constitute  a  lodge  under 
the  laws  of  the  Grand  Lodge. — Id. 

40.  Where  a  majority  of  the  mem- 
bers of  a  lodge,  owing  Its  existence 
and  allegiance  to  a  Grand  Lodge,  at- 
tempted to  dissolve  its  organization 
and  organize  a  new  lodge  with  differ- 
ent purposes,  but  Hufflclent  members 
loyal  to  the  old  lodge  remained  to  con- 
stitute a  lodge  under  the  laws  of  the 
Grand  Lodge,  those  who  thus  remain- 
ed were  entitled  to  hold  and  use  the 
property  of  the  lodge. — Id. 

41.  The  constitution  and  laws  of  a 
fraternal  Insurance  order,  consisting 
of  a  supreme  lodge  and  of  subordinate 
lodges,  are  a  part  of  the  contract  en- 
tered into  by  each  member  of  the  order 
when  he  becomes  a  member,  and  prop- 
erty owned  by  a  subordinate  lodge  is 
subject  to  the  constitution  and  Ima. — 
Lone  Star  Lodge  No.  1936,  Knights 
and  Ladies  of  Honor  v.  Cole,  131  S. 
W.    1180. 

43.  Under  the  constitution  of  a 
fraternal    Insurance   order,    constating 


of  &  supreme  lodge  and  of  s 

lodges,  authorizing  the  Supreme  Pro- 
tector to  appoint  deputies  and  provid- 
ing that  on  the  suspension  of  a  sub' 
ordinate  lodge,  its  officers  must  de- 
liver up  its  charter  and  property  to 
the  Supreme  Protector  or  deputy,  etc. 
the  right  of  the  members  of  a  sub- 
ordinate lodge  to  Its  property  is  simp- 
ly an  incident  to  their  membership, 
and  the  right  is  merely  the  right  to 
use  the  property  during  the  meetings 
of  the  lodge.— Id. 

43.  Where  the  membership  of  a 
subordinate  lodge  of  a  fraternal  In- 
surance or(er,  consisting  of  a  supreme 
lodge  and  of  subordinate  lodges,  and 
governed  by  a  constitution  providing 
for  the  suspension  of  any  subordinate 
lodge  for  improper  conduct,  was  di- 
vided into  Irreconcilable  factions  so 
that  at  stated  meetings  much  disorder 
occurred,  resulting  in  personal  colli- 
sions and  a  display  of  force,  the  sus- 
pension of  the  lodge  was  Justified. — Id. 

44.  Where  the  benefit  certificates  of 
members  of  a.  fraternal  Insurance  or- 
der, consisting  of  a  supreme  lodge  and 
of  subordinate  lodges,  were  contracts 
between  the  Supreme  Lodge  and  the 
Individual  members,  so  that  the  sus- 
pension of  a  subordinate  lodge  did  not 
affect  such  certificates,  and  where  the 
suspension  did  not  affect  any  rights  Of 
the  members  of  the  lodge  in  sick  ben- 
efits, and  where  the  rights  resulting 
from  the  privileges  possessed  by  the 
members  of  the  lodge,  together  with 
the  right  to  participate  in  the  control 
of  the  affairs  of  the  Supreme  Lodge, 
were  not  property,  the  court,  at  the 
suit  of  the  members  of  the  suspended 
lodge,  will  not  Interfere  with  the  ac- 
tion of  the  Supreme  Lodge  In  ordering 
a  suspension  under  authority  alleged 
to  have  been  conferred  by  the  consti- 
tution of  the  order.— Id. 

40.  Members  of  a  farternal  insur- 
ance order,  consisting  of  a  supreme 
lodge  and  of  subordinate  lodges,  and 
governed  by  a  constitution  authorizing 
members  to  appeal  from  any  decision 
of  any  officer  in  the  manner  prescribed 
by  the  constitution,  must  pursue  the 
remedy  provided  for,  and  where  they 
they  cannot  appeal  t 


—Id. 
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similar  fund  in  accordance  with  its  laws.  The  statute  provides 
that  the  funds  from  which  benefits  shall  be  paid  and  the  funds 
from  which  the  expenses  of  the  society  are  defrayed  shall  be  de- 
rived from  periodical  or  other  payments  by  the  members  of  the 
society  and  accretions  of  such  funds.  All  fraternal  societies  must 
provide  for  stated  periodical  contributions  sufficient  for  meeting 
the  mortuary  obligations,  using  as  a  basis  the  National  Fraternal 
Congress  Table  of  Mortality.     (Art.  4835,  Rev.  St.  1914.) 

Deferred  payments  or  installments  of  claims  are  considered  as 
fixed  liabilities  and  every  society  must  maintain  a  fund  to  meet 
them.     (Art.  4835,  Rev.  St.  1914.) 

Reinsurance — What  Is  a  Contributing  Member  in  Good  Stand- 
ing.— A  member  of  a  society  who  disappeared  before  the  assumption 
of  the  society 's  debts  by  the  defendant,  but  whose  dues  were  paid 
was  held  a  "contributing  member  in  good  standing"  and  a  find- 
ing that  he  was  a  "living  member"  was  warranted,  notwithstand- 
ing Article  5707  of  the  Revised  Statutes  of  1914." 

Insolvency  and  Dissolution — When  an  Association  is  Not  Insolv- 
ent.— An  association  is  not  insolvent  when  it  has—power  to  levy 
extra  assessments,  has  a  large  number  of  members,  has  paid  all  its 
obligations  as  they  matured  and  had  not  suspended  business  but 
was  a  going  concern  with  available  assets  of  three  or  four  thousand 
dollars  on  hand."  It  is  held  that  the  power  to  levy  additional  assess- 
ments is  an  important  factor  in  determining  a  corporation's  solv- 
ency where  the  limited  or  term  payments  may  not  be  sufficient  to 
meet  the  liabilities  of  the  association.00 

46. — Where  a  subordinate  temple   of  warranted,     notwithstanding    Rev.     St. 

&  beneficial   association   has   been'fully  1911,  I  STOT. — Supreme  Ruling  of  Fra- 

orftanlzed  and  received  Its  charter,  the  ternal    Mystic    Circle    v.    Hopkins,    171 

relation  neither  of  master  and  servant  S.  W.  812. 
nor  principal  and  agent  existed  between 

the    grand    body    and    members    of   the  701— Inaolvenoy  and  Dissolution.      (A) 

subordinate  temple  Inflicting  an  Injury  Insolvency  and  XW  Effect  In  General, 

while   acting   outside   of   its   authority.  (See  88  Cent.  M*.  Inanmiic*,  §5  1840- 

and  not  in  furtherance  of  Its  business.  1847.) 
— Grand    Temple    and    Tabernacle    of 

Knights   and    Daughters   of   Tabor   v.  4s.     Where    a    fraternal    beneficiary 

Johnson.  136  S.  W.  1T3.  association,    obtaining    Its    funds    from 

47.  Under  Rev.  St.  1911,  Art.  4847.  assessments  on  members,  had  power 
declaring  that  a  local  branch  of  a.  fra-  to  levy  extra  assessments  whenever 
ternal  association  cannot  waive  any  there  was  insufficient  money  fn  the 
provisions  of  the  laws  and  constitu-  benefit  fund  to  meet  the  claims  of  the 
tlon  of  the  association,  the  association  beneficiaries  of  the  fraternity,  and 
cannot  be  estopped  by  the  conduct  of  a  when  proceedings  were  Instituted  by 
local  body. — Grayson  v.  Grand  Temple  the  state  to  wind  it  up  It  had  279 
and  Tabernacle  In  State  of  Texas  of  members,  and  had  paid  all  its  obliga-' 
Knights  and  Daughters  of  Tabor  of  tlons  as  they  matured  and  had  not 
the  International  Order  of  Twelve.  171  suspended  business,  but  was  a  going 
S.  W.  489. '  concern,  with  available  assets  of  13.- 

600,    it    was    not    Insolvent,    though    Its 

888 — Bslnauxaaoa.  unmatured   liabilities   greatly   exceeded 

that    Bum.— State    v.    Trinity    Life    & 

48.  Members  of  society  who  dlsap-  Annuity  Society,  127  S.  W.  1174. 
peared  before  assumption  of  society  BO.  Under  Acts  31st  Leg.  1st  Ex. 
contracts  by  defendant,  but  whose  dues  Sess.  c.  36.  providing  that  any  Inaur- 
were  paid,  held  a  "contributing  mem-  ance  association  doing  business  under 
ber  In  good  standing"  and  a  finding  the  act  might  Issue  term  certificates 
that   he   was  a   "living   member"'   was      on   the  death   of   members   within   the 


542  FRATERNAL   BENEFIT  INSURANCE 

Reorganisation — Bights  of  Members.— A  corporation  organized 
to  receive  the  membership  and  assets  of  another  fraternal  insur- 
ance corporation  and  to  assume  its  liabilities  was  held  not  au- 
thorized to  re-rate  a  member  of  the  latter,  pursuant  to  a  consti- 
tution adopted  by  the  former  as  a  member  of  the  latter  became  a 
member  of  the  former  and  was  not  received  into  it  by  the  former."1 

Consolidation — Statutory  Provisions. — A  domestic  society  must 
not  merge  with  or  accept  the  transfer  of  the  membership  or  funds 
of  any  other  society  unless  such  merger  or  transfer  is  evidenced 
by  a  contract  in  writing,  filed  with  the  commissioner  of  insurance 
and  banking  and  approved  by  him.  The  merger  or  transfer  must 
be  approved  by  a  vote  of  two-thirds  of  the  members  of  the  supreme 
legislative  or  governing  body  of  each  society  also.  (Art.  4841,  Rev. 
St.  1914.) 

(A)  Estoppel  to  Deny  Liability  of  Members. — Where  a  mutual 
benefit  society  was  formed  by  the  consolidation  of  two  societies 
created  by  laws  of  different  states,  it  was  held  to  be  not  estopped 
from  denying  liability  to  a  member  of  one  of  the  societies.61  In 
another  case  a  society  was  held  answerable  for  a  breach  of  cer- 
tificate issued  by  a  prior  corporation  and  society  which  it  had 
absorbed.** 

(B)  Bights  of  Members  Where  Consolidation  Had  Failed. — 
Where  one  society  attempted  to  take  over  all  the  assets  and  cer- 
tificates of  another  but  received  nothing  of  value  belonging  to 
plaintiff  and  made  no  promise  or  agreement  with  Mm  based  on 
any  consideration  the  plaintiff  could  not  recover  on  the  ground  of 
equitable  estoppel. M 

(C)  Attempt  to  Enforce  Bights  Through  Receiver  After  Con- 
term  for  which  pay  men  tH  were  limited, 
or  limited  payment,  full  life  certifi- 
cates payable  at  death,  provided  that 
the  contract  should  provide  that,  If  58.  A  mutual  benefit  society  form- 
such  limited  or  term  payments  were  ed  by  the  consolidation  of  two  societies 
not  sufficient  to  meet  the  liabilities  of  created  by  laws  of  different  states 
the  association  for  death  benefits  as  held  not  estopped  from  denying-  a  11a- 
they  should  accrue,  additional  assess-  blllty  to  a  member  of  one  of  the  so- 
made  for  that  purpose.        cietles. — Gordon    v,    American    Patriots 


the  power  to  levy  additional  assess-  of  Springfield,  III.,  141  S.  W.  SSI. 
ments  Is  an  Important  factor  In  de-  28  Cent.  Dig.  Insurance.  I  1810. 
termlnlng  the  corporation's  Insolven- 
cy.— Id.  63.  Where  a  mutual  benefit  society 
by  which  plaintiff's  wife  was  Insured 
704 — (B)  XMorB-anlsatlott.  (Sm  SB  Cent.  for  plaintiff's  benefit  made  an  inefrec- 
DU.  bniuo*,  S%  1840-1847.)  tual  attempt  to  consolidate  With  de- 
51.  A  fraternal  insurance  corpora-  fendant  association,  and  the  latter  at- 
tlon  organised  to  receive  the  member-  tempted  to  take  over  all  of  the  assets 
ship  and  assets  of  another  fraternal  and  certificates  of  the  former,  but  re- 
insurance corporation  and  to  assume  celved  nothing  of  value  belonging  to 
Its  liabilities  held  not  authorized  to  plaintiff  or  his  wife,  and  made  no 
re-rate  a  member  of  the  latter  organ!-  promise,  or  agreement  with  them  based 
zatlon,  pursuant  to  a  constitution  on  any  consideration,  plaintiff  could 
adopted  by  the  former. — Erlcson  v.  not  recover  from  defendant,  on  his 
Supreme  Ruling  of  Fraternal  Mystic  wife's  certificate,  after  her  death,  on 
Circle.  146  8.  W.  180.  reversed  Judg-  the  ground  of  equitable  estoppel.— 
ment  Supreme  Ruling  of  Fraternal  Whaley  v.  Bankers'  Union  of  the 
Mystic  Circle  v.  Erlcson,  181  S.  W.  32.  World.  88  S.  W.  263.  See  Cent.  Dig. 
See  18  Cent.  Dig.   Insurance.   I   1840.  vol.  28.  cols.  2*84,   2985,   1  1840. 
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solidation  Had  Failed. — A  holder  of  a  certificate  against  an  insolv- 
ent association  could  only  enforce  his  rights  through  its  receiver 
after  the  receiver  had  recovered  the  assets  of  the  society  errone- 
ously paid  over.** 

THE  CONTRACT  IN  GENERAL 

(A)  Benefits — Statutory  Provisions. — All  such  societies  must 
provide  'for  the  payment  of  death  benefits  and  may  provide 
for  the  payment  of  benefits  in  case  of  temporary  or  perma- 
nent physical  disability,  either  as  a  result  of  disease,  acci- 
dent or  old  age.  In  the  latter  case  benefits  shall  not  commence 
under  seventy  years  and  may  provide  for  tombstones  and  the 
payment  of  funeral  benefits.  Fraternal  benefit  societies  have  the 
power  to  give  a  member  when  permanently  disabled  or  on  attain- 
ing the  age  of  seventy  all  or  such  portion  of  the  value  of  his  cer- 
tificate as  the  laws  of  the  society  may  provide.  Benefit  certificates 
may  be  issued  for  a  term  of  years  less  than  the  whole  of  life, 
payable  upon  the  death  or  disability  of  the  member  occurring  with 
the  term  stated.  Provision  is  also  made  for  partial  cash  pay- 
ments of  dues  and  the  right  to  charge  the  balance  against  the 
certificate.  Under  certain  circumstances  a  society  may  grant  its 
members  extended  and  paid-up  protection  and  withdrawal  equities. 
(Art.  4831,  Rev.  St.  1914.) 

(B)  Certificate—Statutory  Provisions.— Every  certificate  shall 
specify  the  amount  of  the  benefit  provided  and  shall  specify  that  the 
certificate,  charter  or  articles  of  incorporation  (or,  if  a  voluntary  as- 
sociation, the  articles  of  association)  the  constitution  and  laws  of 
the  society,  the  application  for  membership  and  medical  examina- 
tion, signed  by  applicant,  and  all  amendments  to  each  thereof,  shall 
constitute  the  agreement  between  the  society  and  the  member. 
Copies  of  the  same  shall  be  received  in  evidence  of  the  terms  and 
conditions  thereof.     (Art.  4834,  Rev.  St.  1914.) 

Nature  of  the  Contract — A  Life  Insurance  Policy  and  a  Chose  in 
Action. — A  benefit  certificate  issued  by  a  fraternal  benefit  order, 
which  is  in  effect  a  policy  of  life  insurance,  is,  even  before  the 
death  of  the  insured,  a  chose  in  action. *■ 

Application  as  iPart  of  Contract— (A)  Application  Must  Be 
Properly  Executed. — The  application  forms  the  basis  of  the  con- 
tract and  unless  it  is  properly  executed  the  party  seeking  mem- 

54.     Where  defendant,  a  mutual  ben-  v.    Bankers'    Union   of    the   World,    88 

eflt    society,    made   an    Ineffectual    at-  S-  W.  25B. 

tempt  to  consolidate  with  an  Insolvent  66-     Defendant  mutual  benefit  socle- 

assoclatlon    and    take    over    Its    oHBetB  tv-    having    absorbed    the    membership 

- .,- ,  „         t..j _*   „          „,  and     entire    Insurance     business     of    s 

and    certificates,   a    holder   of   a   certlfl-        ,__ ,, -    _. __, 

.  .  .  1  prior  corporation  and  of  an  unlncor. 
cate  against  such  insolvent  assocta-  porate  aoclety  which,  succeeded  It 
tlon  could  only  enforce  his  rights  he]a  answerable  for  a  breach  of  cer- 
through  Its  receiver  after  the  receiver  tlflcate  Issued  by  such  prior  corpora- 
had  recovered  the  assets  of  the  socle-  tion  and  aoelety. — Supreme  Lodge  K. 
ty  so  erroneously  paid  over. — Whaley  P.  v.  Minis,  1S7  S.  W.  836. 
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bership  can  take  no  benefits  as  the  minds  of  the  parties  contract- 
ing did  not  so  meet  as  to  give  the  contract  binding  force.1* 

(B)  Application  for  Reinstatement  Must  Be  Authoritative. — 
Unless  the  application  for  reinstatement  was  with  authority  the 
statements  and  promises  therein  are  nudum  pactum  and  not  bind- 
ing on  the  applicant." 

-  Constitution,  By-Laws  or  Bales  as  Part  of  Contract — What  Con- 
stitutes Contract. — In  general  the  rule  is  that  the  constitution,  by- 
laws and  the  policy  of  a  fraternal  benefit  association  constitute 
the  contract  between  the  member  and  the  association,  so  far  as 
the  insurance  is  concerned.*0  In  another  ease  the  court  says  the 
constitution  and  by-laws  are  a  part  of  the  benefit  contracts  made 
with  the  members  of  a  mutual  benefit  society,  who  are  charged  with 
notice  thereof.8" 

What  Is  Regarded  as  a  By-Law.— An  unrecorded  proceeding 
fixing  the  monthly  dues  could  not  be  regarded  as  a  by-law  under 
the  constitution  of  a  subordinate  lodge.81 

Members  Presumed  to  Know  Constitution  and  By-Laws.— The 
members  are  charged  with  notice  of  the  constitution  and  by-laws 
of  the  society.89  ■** 

Subsequent  Provisions  or  Amendments — (A)  Effect  of  Amend- 
ments — Statutory  Provisions. — Any  changes,  additions  or  amend- 
ments to  the  charter  or  articles  of  incorporation  or  association,  a 
constitution  or  laws  duly  made  or  enacted  subsequent  to  the  issu- 
ance of  the  benefit  certificate  shall  bind  the  member  and  his  bene- 

tractlng  did  not  so  meet  as  to  give 
the  contract  binding  force.— Supreme 
Lodge  P.  K.  and  L.  of  II.  v.  Grace  et 
al..  «0  Tex.   5S9. 

717 — Constitution,  By-Uwi  or  Bui** 
■a  Part  of  Contract.  (Im  28  Cant. 
~-    — ,  SS  1BS4,  1SSS.) 


(BEE   89  CYC.   S3.) 
711 — Hfttnra  of  the   contr 


ia    In 


IS.) 

66.     A  benefit  certificate   Issued 
fraternal    ben efl t    order.    » 
effect   a    policy    of    life   in 
even   before  the  death  of  tbe'lnaured, 

son,    82   S.   W.    1057,   Judgment  'affirmed 
(1906)    86   S.   W.   730,   98  Tex.    670. 
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»d    by    the 
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■  without 
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omlses  in 
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du 

not     binding 

the     applicant. — Su- 

preme    Lodge 

Nat.     Re  set  v 
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which  forms  the  basis  of  the  contract, 
Is  properly  executed  the  party  seek- 
ing membership  can  take  no  benefits, 
since    the    minds    of    the    parties    con- 


59.  A  member  of  a  fraternal  Insur- 
ance organization  Is  presumed  to  know 
Its  by-laws. — Modern  Woodmei 
America  v.  Owens.  130  S.  W.  868.  Se* 
28  Cent.   Dig.   Insurance,    9   1854. 

80.  The  constitution  and  by-lawi 
and  the  policy  of  a  fraternal  ben  efl  i 
association  constitute  the  contra 
between  a  member  and  the  associate 
so  far  as  the  Insurance  Is  concerned. — 
Haywood  v.  Grand  Lodge  of  Texas,  K. 
P.,  138  S.  W.  1184. 

61.     Under    constitution    of   a   subor- 
dinate lodge  held   that   an   unrecorded 
proceeding     fixing     the     monthly     ( 
could   not    be    regarded   as   a   by-la1 
Id.     See    28    Cent.    Dig.    Insuranci 
1854. 

Bla.  The  .constitution  and  by-law! 
of  a  mutual  benefit  society  are  a  part 
of  the  benefit  contracts  made  with 
Its  members,  who  are  charged  with 
notice  thereof. — United  Moderns  v. 
Colllgan.  T7  8.  W.  1032,  34  Tex.  Civ. 
App.  173. 
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fieiaries  and  shall  govern  and  control  the  agreement  in  all  respects 
the  same  as  though  such  changes  or  amendments  had  been  made 
prior  to  and  were  in  force  at  the  time  of  the  application  for  mem- 
bership.    (Art.  4834,  Rev.  St.  1914.) 

(B)  Notice  to  Commissioner  Necessary — Evidence  of  Adoption 
of  Amendments — Statutory  Provisions. — Every  society  shall  certify 
to  the  commissioner  of  insurance  and  banking  all  amendments  or  ad- 
ditions to  the  constitution  and  laws  within  ninety  days  after  enact- 
ment and  printed  copies  of  the  constitution  and  laws  as  amended, 
certified  by  the  secretary  or  corresponding  officer  of  the  society  shall 
be  prima  facie  evidence  of  the  legal  adoption.  (Art.  4849,  Rev. 
St.  1914.) 

(0)  Agreement  to  Be  Bound  by  Subsequent  Amendments. — It 
is  customary  for  associations  to  require  in  their  applications  and 
certificates  that  members  agree  that  the  laws  then  in  force  and  that 
may  thereafter  be  adopted  shall  form  the  basis  of  the  contract." 
Also  the  insured  must  agree  that  his  benefit  shall  not  be  payable 
unless  he  shall  have  complied  with  the  laws  then  in  force  or  that 
may  thereafter  be  adopted."  Therefore  the  insured  is  bound  under 
such  circumstances  by  a  subsequent  amendment  of  the  by-laws  am- 
plifying the  defense  of  suicide.7' 

(D)  Seduction  of  Amount  of  Certificate  and  Limitation  as  to 
Payment  of  Benefits. — Where  the  amount  of  a  certificate  was  ma- 
terially reduced  by  &  by-law  and  provided  that  the  face  value 
should  be  paid  as  long  as  the  emergency  fund  had  not  been  ex- 
hausted, the  by-law  was  void  and  the  beneficiary  could  recover 
under  the  original  contract,  the  member  during  her  life  time  hav- 
ing a  right  to  regard  the  by-law  as  a  repudiation  of  the  contract 
that  might  thereafter  be  adopted,  was 


I  Cant.  XHg.  la-  not    precluded 

validity  of  such  iraHwmeni,  as  ne  was 
not  bound  by  a  law  that  was  not  valid. 

69.  Where  notice  of  a  condition  of  — Sovereign  Camp.  Woodmen  of  the 
a  benefit  certificate,  which  was  part  of  World,  v.  Fraley,  69  S.  W.  906.  judg- 
the  constitution  was  Intended  to  be  ment  affirmed,  59  S.  W.  879. 
given  by  inserting-  It  In  the  certificate,  «*■  Insured,  in  his  application  for 
which  was  not  done,  the  Insured  Is  membership  in  a  mutual  benefit  life 
not  chargeable  with  knowledge  on  the  Insurance  society,  agreed  to  conform 
ground  that  It  was  a  by-law  of  the  to  the  laws,  rules,  and  usages  of  the 
insurer,  though  his  application  was  order  then  in  force,  or  which  might 
made  subject  to  the  constitution  and  therafter  be  adopted.  The  by-laws 
by-laws,  since  the  Insurer  had  assum-  were  thereafter  amended  so  as  to  de- 
ed the  duty  of  notifying  the  Insured  of  crease  the  amount  hie  beneficiary 
the  existence  of  such  provision.  Judg-  would  receive,  and  also  to  decrease 
ment,  59  S.  W.  90E,  affirmed. — Bover-  the  amount  of  the  dues,  but  provided 
eign  Camp  Woodmen  of  the  World,  v,  that  members  admitted  before  a  cer- 
Fraley'69  S.  W.  879.  tain   date,   to   which   class  Insured  be- 

03.    Whore  a  beneficial  society  amends  longed,    might,    by    a    declaration    in 

its   beneficiary  certificates  by  changing  writing    of    such    election,    remain    un- 

their  conditions  so  as  to  render  them  der  the  former  plan.     Insured  did   not 

void  if  insured  committed  suicide  while  make    such    declaration.    Held,    that    he 

either   sane   or   insane   Instead   of   only  was  bound  by  the  change,  and  that  his 

while    sane,    as    previously    prescribed,  beneficiary    had    no    such    vested    right 

which    amendment    was    void    because  in  the  certificate  that  It  could  not  be 

made   outside    the    state    of    Incorpora-  affected    by    the    change. — Duer    v.    Su- 

tion    a  member  accepting  a  certificate  preme      Council,       Order      of      Chosen 

before    the    amendment    was    enforced,  FriendB.    52    8.    W.    109,    11    Tex.    Civ. 

subject   to  all   laws   then   In   force  or  App.  491. 


35— Ini 
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and  treat  it  as  ended,  recovering  the  amount  of  premiums  paid." 

(E)  Effect  in  General  on  Existing  Members. — Where  a  by-law 
is  passed  requiring  the  members  to  surrender  their  certificates  and 
receive  new  ones,  payble  to  such  beneficiary  as  may  be  designated 
from  certain  specified  classes,  the  fact  that  the  insurer  receives  the 
premiums  on  the  unsurrendered  policy  afterwards,  waives  nothing 
more  than  the  return  of  the  certificate  and  designation  of  the  bene- 
ficiary.** Further,  if  there  should  be  no  beneficiary  within  the 
classes  specified  the  insurance  will  on  the  death  of  the  insured 
revert  to  the  association  when  so  provided  in  the  by-laws.80  A  find- 
ing that  a  member  had  not  elected  to  accept  the  society's  action 
where  the  latter  had  made  a  new  by-law  reducing  the  value  of 
her  certificate  even  though  she  had  made  payments  was  justified 
where  it  was  shown  that  she  had  made  them  with  the  expectation 
that  such  by-law  might  be  repealed."  Where  after  a  new  by-law 
is  made,  members  are  given  the  opportunity  by  acting  before  a 
certain  time,  to  continue  under  the  old  system,  one  who  does  not 
so  act  within  the  time  specified  is  bound  by  the  change  and  his 

,  beneficiary  had  no  such  vested  right  in  the  certificate  that  it  could 
be  affected  by  the  chapge." 

(F)  Effect  Where  a  New  Charter  Is  Obtained.— It  has  been  held 
that  where  a  society  obtains  a  new  charter  after  a  member  has 
joined  the  rights  under  his  certificate  will  be  governed  by  the  later 
charter.0*  The  later  charter  would  be  in  the  nature  of  an  amend- 
ment to  the  first  and  as  the  member  in  his  application  agreed  to 
comply  with  future  regulations,  the  change  in  the  rule  for  de- 
termining beneficiaries  under  the  new  charter  was  binding  on  bim 
and  his  beneficiary.** 

86.  A  beneficial  association  first  In-  whenever  members  taken  over  from 
corporated  In  Kentucky,  but  later  another  society  were  permitted  to  re- 
abandoned  lta  charter  and  obtained  a  tain  their  benefit  certificates,  or  if  the 
charter  In  Missouri,  and  for  many  rate  of  assessment  paid  by  any  mem- 
years  with  the  knowledge  and  recog-  ber  was  lower  than  the  rate  charged 
nltlon  of  the  subordinate  lodges  and  by  the  corresponding  benefit  plan  of 
of  deceased,  continued  to  act  under  the  receiving-  society,  the  members 
the  later  charter.  Held,  that  the  Mis-  might  be  rerated  by  the  supreme  ex- 
sourl  charter,  and  the  constitution  and  ecutlve  committee,  such  provision  »u- 
by-laws  enacted  thereunder,  controlled  thorlzed  the  executive  committee  to 
In  determining  the  rights  under  de-  ra-rate  the  assessments  of  existing 
ceased's  certificate,  though  he  had  members,  and  was  not  limited  to  per- 
]oined  before  the  new  charter  was  ob-  sons  who  should  thereafter  become 
tained, — Bollman  v.  Supreme  Lodge  members. — Supreme  Ruling  of  Fra- 
Kniehts  of   Honor    63   S.   W.   722.  ternal  Mystic  Circle  v.  Ericson.   131   S. 

68.  Conceding  that  the  Kentucky  W.  B2.  Reversed.  14S  S.  W.  180. 
charter  and  the  laws  enacted  there-  AS.  A  mutual  benefit  society  lnsur- 
under  should  control,  the  second  lng  members  on  the  monthly  assess- 
first  provided  for  amendment,  and  de-  liability  of  t39.93T.000.  It  had  In  Its 
ceased,  in  his  application,  agreed  to  treasury  3220,000  applicable  to  the 
comply  with  future  reflations,  a  payment  Of  death  losses,  but  up  to 
change  In  the  rule  for  determining  1907  Its  membership  had  Incurred  los- 
beneficiarles  was  binding  on  him  and  sea  exceeding  contributions  by  368.- 
■  "  601.23.  and  Us  excess  of  liabilities  for 
death  and  benefit  claims  over  assess- 
ed to  333.166.27,  notwithstanding  the 
"9  of  plaintiff  and  others  in 
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(0)  Where  Amendment  Is  Not  Valid. — A  member  is  not  bound 
by  an  amendment  which  is  void,  because  made  out  of  the  state  of 
incorporation,  even  though  he  had  agreed  to  comply  with  all  future 
regulations.** 

(H)  Where  By-Law  Should  Be  Inserted  in  Certificate.-  -Neither 
is  a  member  bound  by  a  by-law  which  should  have  been  inserted 
in  his  certificate,  where  the  insurer  had  assumed  the  duty  of  no- 
tifying him  of  its  existence  by  so  doing." 

(1)  Increase  in  Bate  of  Assessment. — The  fact  that  a  society 
has  the  right  to  amend  its  constitution  and  by-laws  at  will  and  that 
the  certificate  holder  is  obligated  to  pay  monthly  assessments  as 
levied  does  not  authorize  the  society  to  change  the  terms  of  a 
member's  insurance  contract  by  increasing  the  assessment  rate.11 


his  class  had  been  Increased  from 
13.30  a  month  in  1893  to  14.92  in  1895. 
and  to  17.35  In  1903,  all  of  which  had 
been  paid  up  to  and  Including  1907. 
Held,  that  the  1235,000  In  the  treasury 

as  to  show  that  the  society  was  In 
such  a  condition  as  to  render  a  further 
increase  In  rates  unnecessary  and  un- 
reaso  n  able. — Id. 

89.  Where  a  mutual  benefit  certifi- 
cate was  Issued  on  condition  that  the 
insured  would  comely  In  the  future 
with  the  rules  and  regulations  then 
governing  the  society  and  Its  fund,  or 
that  might  thereafter  be  enacted  by 
the  supreme  body  for  that  purpose, 
such  body,  both  under  such  provision 
and  Independent  thereof,  was  entitled 
as  against  existing  members  to  adopt 
a  new  by-law  providing  for  the  re-rat- 
lng  of  members  and  the  increasing  of 
the  amount  of  assessments  Id  order  to 
enable  It  to  perform  Its  certificate  ob- 
ligations.—Id. 

70-  "Business  methods"  of  a  mu- 
tual benefit  society,  as  to  which  It  Is 
authorized  to  adopt  new  by-laws  bind- 
ing on  existing  members,  includes  the 
fixing  of  proper  assessment  rates  to 
enable  It  to  meet  Its  obligations.— Id. 

71.  The  vested  rights  of  a  member 
of  a  mutual  benefit  society  are  not  im- 
paired by  a  by-law  raising  the  assess- 
ment ratea  he  is  required  to  pay  in 
the  future  to  enable  the  society  to 
meet  its  obligations  to  himself  and  his 
fellow  members. — Id. 

70.  Where  a  change  of  rates  of  a 
mutual  benefit  society  Imposed  an 
equal  burden  on  all  members  of  plain- 
tin's  class,  the  change  was  not  arbi- 
trary.—Id. 

7a.  Facts  held  not  to  show  that  an 
increase  in  the  rates  of  a  mutual  ben- 
efit society  by  which  a  member,  03 
years  of  age,  was  charged  133.16  a 
month  for  a  policy  of  (3,000  under 
which  he  was  entitled  to  mortuary, 
sick,  and  old  age  benefits  was  unrea- 
sonable.— Id. 

7-1.     A     mutual     benefit     association 


certificate  and  application  for  mem- 
bership provided  that  a  member 
should  be  bound  by  the  laws  and  reg- 
ulations of  the  Supreme  Lodge,  and 
those  thereafter  adopted  by  it.  In- 
sured's assessment  when  he  entered 
was  13.05,  but  subsequently  the  Su- 
preme Lodge  raised  Its  rates;  Insured's 
rate  being  fixed  at  31.26.  He  paid  a 
few  of  the  increased  assessments,  and 
then  defaulted,  was  suspended,  and 
paid  no  subsequent  assessments,  and 
died  five  years  afterwards.  Held,  that 
insured  was  bound  by  the  Increased 
rate,  and,  not  having  paid  it.  or  even 
the  original  rate,  his  certificate  be- 
came void. — United  Benevolent  Asa'n 
v.  Case,  119  S.  W.  133.  See  28  Cent. 
Dig.  Insurance,  I    1SE&. 

78.  Right  of  mutual  benefit  society 
to  amend  Its  constitution  and  by-laws 
at  will  and  the  obligation  of  a  certifi- 
cate holder  to  pay.  monthly  assess- 
ments as  levied  held  not  to  authorize 
It  to  change  the  terms  of  a  member's 
Insurance  contract  by  an  Increase  In 
the  assessment  rate.— Supreme  Lodge 
K.   P.   v.  Mima.  107   S.  W.   Hitfi. 

70.  Where  a  member  of  a  mutual 
benefit  Insurance  association  agrees 
in  hla  application  and  certificate  that 
the  laws  then  in  force  or  that  may 
thereafter  be  adopted  shall  form  the 
basis  of  hla  contract,  and  that  his  ben- 
efit shall  not  be  payable  unless  he 
shall  have  complied  with  the  laws  then 
In  force  or  that  may  thereafter  be 
adopted,  he  Is  bound  by  a  eubsequent 
amendment  of  the  by-laws  amplifying 
the  defense  of  suicide. — Eversberg  v. 
Supreme  Tent  Knights  of  Maccabees 
of  the  World,  77  S.  W.  240.  3S  Tex. 
Civ.  App.   543. 

77.  Where  a  beneficial  association 
Issued  a  certificate  for  16.000  to  a 
member,  and  later  adopted  a  by-law 
providing  that  32,000  should  be  the 
highest  amount  paid  by  the  order  un- 
der any  benefit  certificate  theretofore 
or  thereafter  Issued,  provided  that  the 
face  value  of  the  certificate  should  be 
paid   as   long  ss   the  emergency   fund 
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Where  a  constitution  provides  that  if  the  assessment  provided  is 
not  adequate  then  such  a  "further  assessment"  should  be  made  as 
might  be  necessary  to  fully  meet  the  benefits  due,  the  association 
may  require  the  payment  of  such  increased  rate  of  assessment  as 
might  be  necessary  to  meet  the  benefits  due,  as  by  requiring  an 
increased  rate  per  month  by  each  member."  In  a  case  where  the 
insured's  rate  was  raised,  as  the  laws  of  the  lodge  provided  it 
might  be,  and  he  paid  a  few  of  the  assessments,  then  defaulted, 
was  suspended  and  died  >a  number  of  years  later  it  was  held  that 
the  insured  was  bound  by  the  increased  rate  and  not  having  paid 
either  it  or  the  original  rate  his  certificate  was  void." 

Validity  of  Certificate  in  General. — It  is  the  duty  of  the  applicant 
to  read  over  the  answers  in  the  application  before  signing."1 

In  case  of  failure  to  read  over  such  application  he  is  bound  by 
the  answers  as  written.82' 

A  benefit  certificate  issued  by  a  mutual  relief  association,  prom- 
ising \o  pay  from  a  fund  raised  for  that  purpose  a  certain  smn 
to  the  husband  of  the  assured  on  her  death,  in  consideration  of  her 
paying  regularly  monthly  installments,  is  a  valid  insurance  policy." 


had  not  been  exhausted,  such  by-law 
was  void,  and  the  beneficiary  could, 
after  the  death  of  the  member,  recover 
under  the  original  contract,  aa  the 
member  during  her  lifetime  had  the 
right  to  regard  the  by-law  aa  a  re- 
pudiation of  the  contract,  and  treat  It 
aa  needed,  and  recover  the  amount  of 
premiums  paid  by  her. — Supreme 
Council  A.  L.  H.  v.  Batte,  79  S.  W. 
■29,  34  Tex.  Civ.  App.  468. 

7BL  Where  payments  made  by  a 
member  of  a  beneficial  association, 
after  a  virtual  reduction  in  the  value 
of  her  certificate  by  a  by-law  of  the 
association,  were  made  with  the  ex- 
pectation that  the  by-law  might  be 
repealed,  a  finding  was  Justified  that 
the  member  had  not  elected  to  accept 
the  association's  action  and  treat  the 
contract  as  still  In  force. — Supreme 
Council  A.  L.  H.  v.Batte,  79  9.  W.  829, 
34  Tex.  Civ.  App.  456. 

79.  Under  the  constitution  of  a  fra- 
ternal benefit  association  providing 
that  If  the  assessment  provided  for  la 
Inadequate,  then  "further  assessment" 
should  be  made  as  might  be  necessary 
to  fully  meet  the  benefits  due,  the  as- 
sociation may  require  payment  of  such 
Increased  rate  of  assessment  as  might 
be  necessary  to  meet  the  benefits  due. 
as  by  requiring  an  Increased  rate  pay- 
able per  month  by  each  member. — Su- 
preme Lodge  of  Fraternal  Union  of 
America  v.  Ray,  166  5.  W.  46. 

Ba  Where  a  member  of  a  volun- 
tary benevolent  association  holds  a 
certificate  payable  to  his  order,  and 
by  laws  subsequently  passed  require 
him  to  surrender  the  certificate,  and 
receive    a   new    one,    payable    to    such 


beneficiary  as  he  may  designate  from 
certain  specified  classes,  the  receiving 
of  the  premiums  on  the  unsurrendered 
policy  afterwardB  Is  not  a  waiver  of 
anything  more  than  the  return  of  the 
certificate,  and  a  designation  of  the 
beneficiary;  and,  if  there  be  no  bene- 
ficiary within  the  classes  specified,  the 
amount  of  the  Insurance  reverts  to 
the  association  at  the  death  of  the 
assured  when  bo  provided  by  the  by- 
laws.—West  v.  Grand  Lodge  of  the  A. 
O.  U.  W.  of  Texas,  37  S.  W.  988. 


7S,a.— Validity  t 

81.  Insured,  while  In  good  health, 
applied  for  Insurance  In  a  benefit  asso- 
ciation, and  paid  the  requisite  amounts 
tberefor.  The  application  was  ap- 
proved,  a  certificate   Issued,  and   sent 


larial    fever,    of   which    she    died    the 

neit  day.  The  agent  acted  with  full 
knowledge  of  all  the  facts,  and  there 
was  no  fraud  on  the  part  of  the  In- 
sured or  the  beneficiary.  Held,  that 
the  association  was  liable  on  the  cer- 
tificate, though  the  delivery  to  the 
Insured  while  sick  was  contrary  to  Its 
by-laws. — Home  Forum  Ben.  Order  v. 
Varnado,  G5  S.  W.  384. 

89.  A  benefit  certificate  issued  by 
a  mutual  relief  association,  promising 
to  pay  from  a  fund  raised  for  that 
purpose  a  certain  sum  to  the  hus- 
band of  the  assured  on  her  death,  In 
consideration  of  her  paying  regular 
monthly  installments.  Is  a  valid  Insur- 
ance policy. — Supreme  Council  of 
American    Legion    of    Honor 


16   S.  ' 


.   833. 
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Delivery  and  Acceptance  of  Certificate—  General  Rule.  Ordi- 
narily a  certificate  must  be  delivered  to  the  insured  before  it  is 
binding  and  most  constitutions  and  by-laws  contain  this  provision." 

Delivery  Where  Applicant  is  Sick  or  Dead. — Where  an  applicant 
has  complied  with  all  the  preliminaries,  had  tendered  the  dues  and 
demanded  his  certificate  but  was  taken  sick  before  delivery  and 
it  was  refused,  it  was  held  that  the  beneficiary  could  recover.**  It 
has  been  held  that  delivery  to  a  beneficiary  after  the  death  of 
insured  docs  not  amount  to  a  delivery  to  the  insured  such  that  it 
will  bind  the  association.**  The  clerk  of  a  local  camp  has  no  au- 
thority to  deliver  a  certificate  to  an  applicant  who  is  sick  and  such 
delivery  would  not  be  binding  on  the  society  where  the  applica- 
tion and  by-laws  provide  tha.t  a  certificate  should  not  take  effect 
until  it  was  delivered  to  the  applicant  while  in  good  health.91  In 
general,  an  asociation  is  liable  on  a  certificate  where  its  agent, 
acting  with  full  knowledge  of  all  the  facts,  delivers  the  certificate 
to  the  insured  while  sick  although  the  same  was  contrary  to  the 
by-laws  of  the  society.*1 

Delivery  Must  Be  Blade  to  Applicant — Delivery  to  the  clerk  of  a 
local  camp  is  held  not  delivery  to  the  member.**  M  The  clerk  is 
regarded  as  the  agent  of  the  association  and  not  of  the  insured.** 


SOm.  It  la  the  duty  of  one  applying 
for  a  policy,  to  be  Issued  by  a  fra- 
ternal Insurer,  to  read  over  the  an- 
swers written  In  the  application  before 
signing,  and.  In  case  of  failure  to  read 
over  such  application,  the  applicant  la 
bound  by  the  an s were  as  written. — 
Sovereign  Camp  W.  O.  W.  v.  LdlUrd. 
17(  S.  W.  619. 

730 — Deliver?  and  Aooapta.no*  of  Oar- 
tt&eata.  (■*•  B8  Cant.  Dig.  Dmiuu, 
S  1868.) 

83.  The  constitution  and  by-laws 
provided  that  liability  to  pay  on  the 
death  of  a  member  should  not  arlae 
unless  the  association  bad  delivered 
to  btm  his  beneficiary  certificate.  An 
applicant  had  fulfilled  all  requli 


hi  titling  him  l 


t  the 


association    had    failed    to    dellvei 
The  applicant  was  taken  sick  and  before 

,-iK I  i  tendered  It  to  the  association, 
and  demanded  his  certificate.  He  was 
sick  at  the  time  and  delivery  of  the 
certificate  was  refused.  Held  that  his 
beneficiary  could  recover  after  his 
death.— Pledger  v.  Sovereign  Camp  W. 
O  W.,  12  8  W.  (63,  17  T«t.  Civ.  App. 
18. 

84.  Where  the  by-laws  Of  a  mutual 
benefit  society  provided  that  the  first 
assessment  and  dues  must  be  paid  by 
the  applicant,  and  forwarded,  together 
with  the  acceptance  of  the  certificate, 
to  the  sovereign  clerk,  immediately 
after  the  delivery  of  the  certificate.  It 
was   not   necessary   to   the  validity   of 


the  certificate  that  the  member  should 
have  executed  a  written  acceptance. — 
Sovereign  Camp  Woodmen  of  the 
World  v.  Brown.  88  S.  W.  372.  See 
Cent.  Dig.  vol.  28.  cols.  8005.  3008,  I 
1866. 

86.  Where  delivery  of  a  mutual 
benefit  certificate  la  essential  to  com- 
pletion of  the  contract,  no  delay  caus- 
ed by  acts  of  the  Insurer  can  take 
the  place  of  delivery. — Modern  Wood- 
men of  America  v.  Owens.  180  8.  W. 
858.  See  28  Cent.  Dig.  Insurance,  I 
1866. 

88.  The  receipt  of  a  benefit  certifi- 
cate by  the  clerk  of  the  local  camp  of 
a  beneficiary  association  was  not  a  de- 
livery to  Insured:  the  clerk  being  an 
agent  of  the  association,  not  of  Insur- 
ed.—Id. 

87.  Where  an  application  for  a  ben- 
efit certificate,  and  the  by-laws  of  the 
beneficiary  association,  provided  that 
it  should  not  lake  effect  till  It  was  de- 
livered to  the  applicant  while  in  good 
health,  and  the  clerk  of  the  local  camp 
Of  the  association  was  expressly  pro- 
hibited from  waiving  any  requirements 
of  the  by-laws,  he  was  not  only  Justi- 
fied in  not  delivering  the  certificate, 
but  had  no  authority  to  deliver  it  when 
the    applicant    was    sick    with    typhoid 

have   been   binding.— Id. 

88.  The  delivery  of  a  benefit  cer- 
tificate to  the  beneficiary  after  the 
death  of  the  applicant  did  not  amount 
to  a  delivery  to  him  so  as  to  bind  the 
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Delayed  Delivery. — In  a  cane  where  the  certificate  was  sent  to 
the  wrong  camp,  and  the  applicant,  after  having  complied  with  all 
the  requirements,  suddenly  died  before  receiving  it,  it  was  held 
that  his  beneficiary  could  recover  even  though  the  laws  of  the 
order  provided  for  personal  delivery  before  liability  should  ac- 
crue." In  another  case  it  was  held  that  no  delay  caused  by  the 
acts  of  the  insurer  can  take  the  place  of  delivery  where  delivery 
is  essential  to  completion  of  the  contract.8' 

Written  Acceptance  Not  Necessary  to  Validity. — Even  though 
the  by-laws  provided  that  a  written  acceptance  must  be  forwarded 
with  the  first  assessment  upon  delivery  of  the  certificate,  it  was 
not  necessary  to  the  validity  of  the  certificate  that  the  member 
should  have  executed  a  written  acceptance." 

Payment  of  Dues — (A)  Acceptance  by  Association. — Where  an 
association  accepts  the  premium  or  dues,  with  knowledge  that  the 
insured  has  died,  the  liability  of  the  insurer  is  established,  even 
though  the  certificate  has  not  been  delivered." 

(B)  Order  Given  on  Another  for  "Advance  Premium." — Under 
the  terms  of  the  policy  which  provided  that  the  consideration  was 
the  receipt  of  the  "advance  premium"  and  payment  of  all  bi- 
monthly premiums,  the  "advance  premium"  was  held  to  be  in  the 
nature  of  a  membership  fee.91    "Where  the  premium  is  to  be  paid 

89.  Deceased  made  application  to  etc.  The  policy  and  regulations  pro- 
Join  the  Woodmen,  complied  with  all  vlded  for  payment  of  bi-monthly  pre- 
the  requirements,  and  a  certificate  waa  mluma.  graded  according-  to  the  age 
Issued  by  the  sovereign  camp,  but  of  applicant.  The  policy  and  applies- 
through  mistake  was  sent  to  the  wrong  Hon  provided  that  no  liability  should 
local  camp,  and  before  the  mistake  waa  be  Incurred  until  payment  ot  the  ad- 
corrected,  and  th»  certificate  sent  to  the  vance  premium,  the  approval  of  the 
right  camp  for  delivery,  Insured  was  application,  and  the  delivery  of  the 
killed.  He  had  offered  to  pay  the  first  policy.  The  regulations  provided  that 
assessment,  which  waa  due  when  the  an  "advance  premium"  of  the  same 
certificate  was  delivered.  The  appll-  amount  for  all  ages  should  be  collect- 
cation  for  membership  and  the  constl-  ed  with  each  application,  and  that  no- 
tutlon  and  laws  of  the  order  provided  bi-monthly  call  should  be  made  on  any 
that  no  liability  for  benefits  should  member  until  after  the  expiration  of 
accrue  until  the  certificate  was  per-  at  least  105  days  from  date  of  pol- 
aonally  delivered  to  him  and  he  had  ley.  Held,  that  the  "advance  pre- 
paid one  assessment.  Held,  that  the  mtum"  la  of  the  nature  of  a  member- 
be  nefl  clary  could  recover. — Sovereign  ship  fee,  and  not  a  payment  In  ad- 
Camp.  Woodmen  of  the  World,  v.  Dees,  vance  to  meet  the  bi-monthly  calls 
100  B.  W.  368.  Bee  28  Cent.  Dig  Insur-  made  after  expiration  of  10S  days. — 
ance.  1  1861.  Smith  v.  Covenant  Mut.  Ben.  Ass'n. 
43  S.  W.  819,  IS  Tex.  Civ.  App.  683. 
•0.  Delivery  of  a  benefit  certificate  Ba.  Where  the  policy  and  by-laws 
by  the  head  officers  of  the  order  to  the  of  a  mutual  insurance  company  pro- 
clerk  of  the  local  camp  held  not  a  de-  vide  for  payment  of  an  advance  pre- 
livery  to  the  member. — McWUllams  v.  mlum  as  membership  fee,  which  was 
Modern  Woodmen  of  America,  142  S.  given  to  the  soliciting  agent  as  hla 
W.  641.  commlaaion,  an  order  given  on  the 
company  by  an  applicant  for  member- 
s.  <■*•  88  Osnt.  ship  for  the  payment  of  such  premium 
J07.)  to  the  agent  out  of  money  due  the  ap- 
plicant from  the  company  cannot  be 
81.  The  conal deration  for  dues  as  countermanded  without  withdrawing 
expressed  In  the  policy  was  "the  re-  the  application.— Smith  v.  Covenant 
celpt  of  the  advance  premium,  the  pay-  Mut.  Ben.  Ass'n.  43  S.  W.  819.  16  Tex. 
ment     of    all     bi-monthly     premiums,"'  Civ.  App.  698. 
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by  an  order  on  the  insurer  for  money  due  insured  the  withdrawal 
of  the  order  will  withdraw  the  application.62 

Misrepresentation,  Fraud  or  Breach  of  Warranty— In  General. — 
The  usual  statutory  provisions  in  regard  to  misrepresentations  do 
not  apply  to  fraternal  benefit  companies  (Art.  4957,  Rev.  St. 
1914),*'  "•  "'  but  instead  penalties  are  provided  making  it  a  mis- 
demeanor for  an  applicant  or  member  to  make  false  statements  in 
the  application  (Art.  4859a,  Rev.  St.  1914)  willfully  and  knowingly. 

Where  Misstatement  is  Unintentional— Good  Faith. — Where  the 
certificate  provided  that  the  answers  in  the  application  and  the 
medical  examiner's  report  were  made  a  part  of  the  certificate  and 
the  applicant  agreed  that  the  answers  in  the  examiner's  report  were 
warranted  to  be  true  and  should  with  the  ■■  application  form  the 
basis  of  the  contract  and  constitute  a  warranty,  a  misstatement 
in  the  examiner's  report,  although  unintentional,  made  the  cer- 
tificate invalid.**  Under  such  conditions  and  circumstances  more 
than  good  faith  was  required  on  the  applicant's  part  in  answering 
the  medical  examiner's  questions.07  In  another  case  an  applicant 
stated  that  he  had  never  been  intoxicated  and  that  his  deceased 


93.  A  wife  made  application  for 
membership  In  a  benefit  association. 
and  for  Insurance,  payable  to  her  hus- 
band, and  paid  the  requisite  amounts 
therefor,  to  be  returned  If  the  applica- 
tion was  rejected.  The  application 
was  approved,  a  benefit  certificate  was 
Issued  and  forwarded,  to  be  delivered 
on  payment  of  some  additional  dues. 
After  the  certificate  was  Issued,  but 
before  delivery.  Insured  died.  The 
hUBband  thereupon  tendered  the  dues 
to  a  local  agent,  who  forwarded  them 
to  the  association,  which  accepted  and 
retained  them  knowing  the  facts. 
Held  sufficient  to  establish  the  liabil- 
ity of  the  as  a  Delation  .—Ho  me  Forum 
Ben.  Order  of  Illinois  v.  Jones.  48  S. 
W.    218,   20  Tex.   Civ.   App.   88. 


M.  A  mutual  benefit  certificate  pro- 
vided that  the  answers  In  the  applica- 
tion and  the  medical  examiner's  re- 
port were  made  a  part  of  the  certifi- 
cate. At  the  foot  of  the  examiners 
report  Insured  declared  that  the  an- 
swers as  written  were  given  by  her- 
self to  the  medical  examiner,  and  In 
the  body  of  the  report  she  declared 
that  she  agreed  with  the  foregoing 
answers  and  statements,  and  the  an- 
swers to  questions  propounded  to  her 
by  the  medical  examiner  were  war- 
ranted to  be  true,  and  that  such  an- 
swers and  statements,  together  with 
her  application  for  membership,  should 
form  the  basis  of  her  agreement  with 
the  order,  and  constitute  a  warranty. 


Held  that,  where  Insured  misstated 
that  she  was  not  then  pregnant  In  the 
examiner's  rsport,  the  certificate  was 
Invalid,  though  there  was  no  inten- 
tional misstatement,  and  both  the  in- 
sured and  the  examining  physician 
were  deceived  as  to  her  condition,  and 
though  she  died  from  other  causes. — 
Supreme  Lodge  Knights  and  Ladles  of 
Honor  v.  Payne.  108  S.  W.  1160.  101 
Tex.  148.  16  L.  R  A.    (N.  8.)    12TT. 

8B.  The  constitution  of  a  fraternal 
beneficiary  association  designated  a 
wife,  children,  adopted  children,  pa- 
rents, brothers,  sisters,  or  other  blood 
relations  or  persons  dependent  on  the 
member  as  those  who  might  be  named 
as  beneficiaries  In  certificates.  Acts 
26  Leg.  (Seas.  Acta  1809.  p.  196.  c. 
116)  designates  the  family,  heirs, 
blood  relatives,  affianced  husband  or 
wife,  or  persons  dependent  on  the 
member  at  hla  death.  The  constitu- 
tion and  by-laws  further  provided,  and 
the  benefit  certificate  Itself  recited 
that  the  same  was  issued  subject  to 
all  the  laws,  rules,  etc.,  and  In  con- 
sideration of  the  representations  and 
warranties  In  the  application  and  that, 

the  certificate  should  be  void.  The  ap- 
plication stated  that  applicant  war- 
ranted all  the  statements  therein  as 
true,  and  that  any  untrue  statement 
should  avoid  the  certificate.  Held, 
that  the  representation  that  the  bene- 
flelary  named  was  a  cousin  of  appli- 
cant, whereas  she  was  no  blood  rela- 
tive, rendered  the  certificate  void. — 
Gray  v.  Sovereign  Camp  W.  O.  W.,  106 
S.  W.  176,  47  Tex.  Civ.  App.  809.  See 
20  Cent.  Dig.  Insurance,  II  1859-1866. 
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maternal  grandmother  was  never  insane.  These  were  held  to  be 
statements  of  opinion  and  where  he  in.  fact  believed  them  in  good 
faith  their  falsity  would  not  vitiate  the  certificate  warranting  the 
truth  of  the  answers  and  stipulating  that  the  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  contract  issued  on  the  faith 
of  the  answers. M  The  word  "faith"  was  held  to  mean  a  firm  con- 
viction of  the  truth  of  what  is  declared  by  another  by  way  of  tes- 
timony without  other  evidence.*8  In  still  another  case,  it  was 
held  that  express  waranties  must  be  literally  complied  with  and 
good  faith  in  making  the  answers  is  immaterial.88  Where  an  ap- 
plicant stated  in  good  faith  that  he  was  free  of  disease  and  never 
had  had  a  certain  disease,  his  statements  were  true  in  the  sense  in- 
tended by  the  parties,  though  he  died  shortly  thereafter  and  may 
at  the  time  of  his  application  have  had  the  germs  of  the  disease  in 
him.100  In  a  case  where  the  policy  contained  the  usual  warranty 
that  the  answers  in  the  application  should  be  construed  as  warran- 
ties and  the  policy  should  be  void  if  any  of  the  statements  "upon 
the  faith  of  which  it  was  issued"  should  be  found  untrue,  it  was 
held  that  such  policy  was  not  rendered  void  where  the  insured 
died  subsequently  of  small  pox,  by  reason  of  the  fact  that  he  had 
falsely  stated  that  he  had  not  been  successfully  vaccinated  and 
agreed  to  waive  all  claims  under  the  policy  until  after  he  had  been 
successfully  vaccinated.1" 

l  tier's        questions. — Supreme        Lodge 
Knights  and  Ladles  of  Honor  v.  Pay- 
ne,  ltd  S.  W.   623.     3ee  2B   Cent.   Dig. 
Insurance,    li    E58-5£i)-562-E6B. 
'W.     Where    answers    In    an    applica- 

beneflt  certificate  and  were  expressly 
made  warranties,  the  question  of  good 
faith  In  malting  the  answers.  If  they 
were  false.  Is  Immaterial,  since  ex- 
press warranties  must  be  literally  com- 
piled with. — Modern  Woodmen  of. 
America  v.  Owens,  ISO  S.  W.  868.  See 
28   Cent.    Dig.    Insurance,    !{    1869-1865. 

99.  Acts  1903.  c.  69  (Rev.  St.  1895, 
Art.  3096aa).  providing  that  misrepre- 
sentations shall  not  be  a  defense  to 
an  action  on  an  Insurance  pojjcy  un- 
less they  are  material  to  the  risk,  or 
actually  contributed  to  the  contingen- 
cy  or  event   on   which   the  policy   be- 

benedctary    societies. — Id. 

100.  Where  an  applicant  for  fra- 
ternal benefit  Insurance  in  the  even- 
ing after  the  application  had  a  head- 
ache, and  two  days  later  was  In  bed 
sick,  and  his  sickness  was  afterwards 
diagnosed  as  typhoid  fever,  of  which 
he  died,  his  statements  In  hla  applica- 
tion, made  In  good  faith,  that  he  was 
free  of  disease  and  never  had  typhoid 
fever,  were  true  In  the  sense  Intended 
by  (he  parties,  though  the  germs  of  the 
disease  may^  then  have  been  In. his  sys- 

process  of  development. — 


f  the  applicant  for 
Insurance  that  he  had  never  been  In- 
toxicated and  that  his  deceased  ma- 
ternal grandmother  was  never  Insane 
are  statements  of  opinion,  and,  where 
the  applicant  in  good  faith  believes 
them,  their  falsity  will  not  vitiate  I 
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Modern    Woodmen    of    A 

118  S. 
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97. 

A   life   policy   containing 

a    de 

t  the  foregoing 

>  questions  propounded    to  her 
medical    examiner    were    war- 
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ned leal  examiner's  certificate  were 
as  given  by  her,  followed  by  the  words 
"and  that  I  have  not  made  any  mis- 
statements  or  concealed  any  facts   In 

lion,  family  history,  or  age."  Held, 
that  the  quoted  language  did  not  qual- 
ity the  language  preceding  It  so  as  to 
require  only  good  faith  on  Insured's 
part  in   answering  the  medical   exam- 
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Misrepresentation  as  to  Beneficiary. — Where  the  constitution  pro- 
vided that  among  other  persons  blood  relatives  could  be  bene- 
ficiaries, the  statute  making  the  same  provision,  and  the  constitu- 
tion, by-laws  and  the  policy  recited  that  the  certificate  was  issued 
subject  to  all  the  laws  and  rules  of  the  society  and  in  consideration 
of  the  warranties  and  representations  in  the  application,  that  the 
insured  warranted  the  statements  therein  as  true  and  any  untrue 
statement  should  avoid  the  contract,  it  was  held  that  the  represen- 
tation that  the  beneficiary  named  was  a  cousin  of  applicant,  where- 
as she  was  no  blood  relative,  rendered  the  certificate  void.** 

Misrepresentation  as  to  Good  Health. — In  a  case  where  the  ap- 
plicant warranted  that  she  was  in  good  health,  such  statements 
upon  being  found  to  be  false,  precluded  recovery  by  the  benefic- 
iary.1" An  applicant's  answer  that  he  had  never  had  any  serious 
illness  would  be  considered  as  a  mere  expression  of  opinion,  which 
will  not  avoid  the  policy,  though  untrue,  unless  he  knew  of  its 
falsity."*  Where  the  insured  did  not  make  the  statement  as  to  her 
good  health  personally  but  it  was  inserted  by  her  father  who  was 
the  beneficiary  and  the  agent  of  insurer  and  it  was  not  shown  that 
the  insured  knew  that  such  a  statement  was  in  the  application,  it 
was,  as  to  insured,  but  the  expression  of  an  opinion  and  its  falsity 
wonld  not  necessarily  defeat  recovery  on  the  certificate.10* 

Breach  of  Warranty  Before  Delivery  of  Certificate— As  to  Good 
Health. — A  good  health  warranty  is  a  continuing  one  up  to  the  time 
of  the  consummation  of  the  contract  and  one  who  became  sick  and 
died  before  the  delivery  of  the  certificate  breached  the  warranty 
so  that  the  contract  never  took  effect.1"1  10S 

Fraud  of  Physician. — A  physician  who  corrected  an  application 

Ml.     Where  an  applicant  for  a  bene-  benefit  certificate  was  returned  for  cor- 

flt  certificate  within  the  time  when  the  rectlon   as   to  a   matter  of   family   hla- 

contract  would  have  been  consummat-  tory.  and   the  applicant  was  then  sick 

ed  had  the  matter  been  handled  with  with   typhoid   fever   to   the   knowledge 

the  utmost  dispatch  became  aick  with  of  the  examining  physician,  If  the  date 

typhoid   fever,   of   which   he   died,   hla  of  the  correction   be   regarded  as   the 

contract    never    took    effect,    hla    war-  date  of  the  policy,  an  answer  that  the 

ranty  that  he  was  In   Rood  health  be-  applicant  was  not  sick,  the  certificate 

ine  a  continuing  one  up  to  the  time  of  of  the  physician  that  the  answers  were 

consummation    of    the    contract,    or    at  true,  and  hla  approval   of  the  appllca- 

least  to  the  time  when  It  could  have  tloh  were  a  fraud  on   the  association, 

been    consummated.— Id.  not     within     the     actual     or     apparent 

10^.     Where    an     application     for     a  authority  of  the  physician. — Id. 
benent  certificate  waa  made  a  part  of  104.    When  a  daughter  did  not  per 

the  certificate,  and  the  answers  of  the  sonally  make  the  statement  as  to  good 

applicant  and  the  by-laws  of  the  asso'  health   in  an   application  for  a  certill- 

elation  were  made  warranties,  a  state-  cate  of  life  Insurance  which  was  issued 

ment   that  the  applicant  did  not  have  on  her  life,  but  It  was  printed     In  an 

typhoid   fever  was  a   continuing  war-  application     prepared    by    her    father, 

ranty  up  to  the  consummation  of  the  who  waa  the  beneficiary,  and  the  agent 

contract,   which   In   no  event  could   be  of  the  insurance  order,  and  It  was  not 

regarded  as  taking  place  before  the  ap-  shown    that    the    daughter    knew    that 

provat     of    the    application,    at    which  such  statement  was  In  the  application, 

time,    without    the   knowledge    of    the  it  was.  as  to  plaintiff,  but  the  exprea- 

assoclatlon.  he  was  sick  with   typhoid  slon    of    an    opinion,    and    its    falsity 

fever.  Of  which  he  died  in  a  few  days.  would   not   necessarily  defeat  recovery 

— Id.  on   the   cert  Ideate. — Home   Circle   Soc, 


Where    an     application    for     a       No.   2,  V.  Shelton,   86  S.  W.  320.  ■ 
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at  a  time  when  the  applicant  was  sick  with  typhoid  fever,  stating 
that  the  applicant  was  not  sick,  adding  to  such  application  his 
certificate  that  the  answers  therein  were  true,  commits  a  fraud  on 
the  association  not  within  the  actual  or  apparent  authority  of  a 
physician.10* 

Breach  of  Warrant;  in  General. — Answers  are  regarded  as  war- 
ranties of  an  insured  where  in  his  medical  examination,  which  is  a 
part  of  his  application,  he  warrants  and  guarantees  them  to  he 
true  and  agrees  that  if  they  are  untrue  the  policy  will  be  avoided.10* 
The  following  additional  kinds  of  misrepresentation  and  breach  of 
warranty  have  been  passed  on:  As  to  being  under  the  care  of  a 
physician  ;1DI  as  to  the  use  of  intoxicating  liquors  ;10'  hospital  surg- 


10S.  Where  insured  In  her  medical 
examination  stated  that  she  had  had 
two  miscarriages,  proof  that  she  had 
had  two  abortions  did  not  show  a 
breach  of  warranty. — Royal  Neighbors 
of  America  v.  Bratcher,  1 61  S.  W.  886. 
See  28  Cent.  Dig.  Insurance.  I)  1869- 
1888. 

MM.  Proof  that  Insured  had  been 
treated  for  headache  three  years  prior 
to  the  Issuance  of  her  policy,  she  hav- 
ing stated  that  she  bad  had  no  Illness 
for  seven  years,  waa  not  necessarily 
a  defense:  the  Jury  being  authorised 
to  And  that  it  was  not  material  to  the 
risk  under  Acts  31st  Leg:.  (2d  Extra 
Sess.)    ch.    22. — Id. 

107.  Where  Insured.  In  his  medical 
examination  accompanying  an  applica- 
tion for  a  policy  of  insurance,  war- 
ranted that  he  had  not  been  under  the 
care  of  a  physician  within  five  yeara. 
appeared  that  within  that  tin 


had 


phyal 


irly 


lonths  for  _. ... 
lated  eyelids,  the  policy  was  void. — 
Brock  v.  United  Moderns,  81  B.  W.  340, 
36  Tex.  Civ.  App.   12. 

108.  Where  Insured  warranted  and 
guaranteed  his  answers  to  questions 
In  his  medical  examination,  which  was 
a  part  of  his  application  for  an  in- 
surance policy,  to  be  true,  and  agreed 
that  If  they  were  untrue  the  same 
should  avoid  the  policy,  his  answers 
to  such  questions  were  warranties. — 
Brock  v.  United  Moderns,  81  S.  W.  340, 
38  Tex.  Civ.  App.  12. 

109.  Deceased,  In  an  application  for 
a  ben  eft  t  cert  I  flea  te,  warranted  that  all 
questions  were  truthfully  and  com- 
pletely  answered. 


what  < 


e  the  kind  a 


I    llq- 


ted   that   he   \ 


the 


which  he  u 


d  ther. 


that  the  Insurer  was  not  misled  by 
such  answers,  though  Insured  was  not 
a  total  abstainer. — Endowment  Rank 
Supreme  Lodge  K.  P.  v.  Townsend,  81 
a.   W.    220,    3*  Tox.  Civ.   App.   611. 

110.  Acts  1903.  p.  94,  ch.  89  (Rev. 
St.  189B,  Art.  3090aa),  declares  that 
any  provision  in  an  insurance  policy 
contracted  far  in  Texas  that  the  an- 
swers or  statements  In  the  application. 
If  false,  shall  render  the  policy  void 
or  voidable,  shall  not  constitute  a  de- 
fense unless  shown  to  have  been  ma- 
terial to  the  risk.  Such  provision  was 
an  amendment  to  Rev.  St.  1895.  tit.  68, 
embodying  the  law  of  insurance,  and 
was  added  to  chapter  1,  w-'sh  treats 
of  life  and  accident  Insurance  com- 
panies, their  contracts,  and  policies. 
Held,  that  such  provision  was  an  "In- 
surance law,"  within  Laws  1893.  p.  198, 
ch.  116,  I  1,  relating  to  fraternal  as- 
sociations, and  providing  that  they 
shall  not  be  subject  to  the  insurance 
laws  of  the  state  unless  expressly 
designated  therein. — Modern  Order  of 
Praetorians  v.  Hollmlg.  108  S.  W.  4T8. 
See    28    Cent.    Dig.    Insurance.    111889- 
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111. 


1903, 


lslnn 


ted   for  in   Tei 


.   ,.    94,   ch.   89    (Rev. 
3096aa),   declaring   that 


)  that   the  s 


In  the  applica- 
tion. If  false,  shall  render  the  policy 
void  or  voidable,  shall  not  constitute 
a  defense  unless  shown  to  be  material 
to  the  risk.  Is  applicable  to  fraternal 
societies,  as  welt  as  associations  con- 
ducting an  ordinary  life  insurance  bus- 
iness.—Modern  Order  of  Praetorians 
v.  Hollmlg,  103  S.  W.  4T4,  Judgment 
reversed  on  rehearing.  106  S.  W,  S«. 


118. 


Of    B 


tary  association  falsely  warranted  In 
his  application  for  membership  that  he 
had  not  consulted  with  or  been  treated 
by  a  physician,  there  can  be  no  re- 
covery against  the  association,  since 
Acts  1903,  p.  94,  ch.  89  (Rev..  St.  1898, 
Art.   3098as),  providing  that  any  pro- 
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ioal  operations;"'  hereditary  disease ;"'  rejection  by  another  or- 
der;1" 1J0  as  to  having  had  the  piles  ;m  and  as  to  having  had  an 
abortion.101 

Misrepresentations  "Material  to  the  Risk." — Under  the  law  as  it 
now  existB,  the  old  provision  that  a  misrepresentation  shall  not 
constitute  a  defense  unless  material  to  the  risk,  does  not  apply 
and  the  following  cases  will  be  valuable  only  in  a  general  way ; 
As  to  being  treated  by  a  physician ;*M  as  to  past  illness;10'  11B 
diseases  of  genital  organs,  dysentery  and  surgical  operations.1" 
The  phrase  "material  to  the  risk"  was  held  to  mean  any  fact  con- 
cerning the  health,  condition  or  physical  history  of  the  applicant 
which  would  naturally  have  influenced  the  insurer  in  determining 
whether  to  issue  the  certificate."' 


vision  In  an  Insurance  policy  that  state- 
ments made  In  the  application.  If  false. 
shall  render  the  contract  void,  shall 
be  of  no  effect  unless  tbe  misrepre- 
sentations are  shown  to  be  material 
to  the  risk,  etc..  does  not  apply  to  bene- 
ficiary association  a.  Judgment.  103 
S.  W.  47  4,  reversed  on  rehearing. — 
Modem  Order  of  Praetorians  v.  Holl- 
mig,  lOfi  8.  W.  HI. 

113.  "Material  to  tbe  risk,"  as  used 
In  Rev.  St.  1911.  Art.  4834,  means  any 
fact  concerning  tbe  health,  condition. 
or  physical  history  of  the  applicant 
which  would  naturally  have  Influenced 
r  In  determining 


794. 

114.  False  statements  by  the  ap- 
plicant for  mutual  benefit  Insurance 
as  to  the  condition  of  her  health 
held,  under  the  provisions  of  the  ap- 
plication and  certificate,  to  have  been 
warrant  lea  and  to  preclude  recovery 
by  the  beneficiary. — The  Homesteaders 
v.  Brlggs.  IBS  8.  W.  96. 

115.  A  negative  answer  to  a  ques- 
tion asked  Insured.  "Have  you  ever 
had  a  surgical  operation  performed  or 
received  treatment  In  a  hospital,  san- 
itarium, retreat,  or  any  public  or  priv- 
ate institution  for  the  treatment  Of 
physical  or  mental  disease?"  was  not 
made  false  by  proof  that  Insured  had 
been  operated  on  by  a  physician  by 
surgical  instruments  at  her  home. — 
Ladles  of  Maccabees  of  the  World  v. 
Kendrlck.  165  8.  W.  110.  See  28  Cent. 
Dig.  Insurance,  II   1869-18S5. 

110.    The  applicant's  answer  that  he 


r  had  a 


s  Mine 
s  a  mere  expression  of 
opinion,  which  will  not  avoid  the  pol- 
icy, though  untrue,  unless  he  knew  of 
Its  falsity. — Supreme  Ruling  of  the 
Fraternal  Mystic  Circle  v.  Crawford. 
76  S.  W.  S44. 


peach  the  truth  of  a  statement  made 
by  assured  In  her  medical  examination, 
that  none  of  her  relatives  were  ever 
"afflicted"    with    any    hereditary    dis- 


ease. The  testimony  of  two  physlcans, 
that  the  remote  cause  of  the  death  of 
the  mother  of  assured  was  consump- 
tion, to  which.  In  their  opinion,  she 
inherited  a  predisposition,  wss  square- 
ly contradicted  by  the  grandmother 
and  another  relative  of  assured,  who 
snore  that  no  branch  of  the  family 
Inherited  any  hereditary  disease.  A 
physician  testified  that  he  attended  the 
mother  of  assured  shortly  before  her 
death,  and  that  there  was  no  symp- 
toms of  consumption.  Held,  that  the 
evidence  was  sufficient  to  support  the 
finding  that  the  statement  of  assured 
was  true. — Supreme  Council  of  Ameri- 
can Legion  of  Honor  v.  Larmour.  Id 
8.  W.  833. 

118.  Under  Acts  31st  Leg.  1st  Called 
Bess.,  ch.  38,  I  8.  as  amended  by  Acts 
31st  Leg.  Zd  Called  Sess.  Ch.  22,  I  1. 
referring  to  fraternal  insurance  held, 
that  questions  whether  the  applicant 
had  ever  had  certain  diseases  were 
material,  and  a  false  representation 
would  avoid  the  policy. — United  Benev. 
Ass"n  v.  Baker.  141  S.  W.  541.  See 
Cent.   Dig.   Insurance.   1    1869. 

lift.  An  answer  made  to  a  question 
In  an  application  for  life  Insurance 
held  not  to  avoid  the  policy.— Supreme 
Lodge  of  the  Fraternal  Brotherhood  v. 
Jones,  148  S.  W.  247. 

isto.  An  applicant's  failure  to  dis- 
close facts  tending  to  show  a  rejec- 
tion by  another  order  held  not  to  In- 
validate  his  benefit   certificate.— Id. 

131.  A  finding  that  Insured  had  an 
ulcer  of  the  rectum  held  not  necessar- 
ily Inconsistent  with  his  representa- 
tions In  his  application  as  to  having 
had  the  piles.— Knights  of  Maccabees 
of  the  World  v.  Hunter,  143  S.  W.  3EB. 
57  Tex.  Civ.  App.   116. 

182.  False  statements  thst  one  had 
never  had  dysentery  or  any  dlsesse  of 
the  genital  organs  or  undergone  a 
surgical  operation  are  material  to  the 
risk,  within  Acts  31st  Leg.  (1st  Extra 
Sess.)  ch.  36. — Supreme  Ruling  of  Fra- 
ternal Mystic  Circle  v.  Hansen.  101 
S.  W.  64.  See  28  Cent.  Dig.  Insurance, 
II   1860-1866. 
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Persona  Making  False  Representations  Guilty  of  Misdemeanor. — 
any  person  making  a  false  statement,  knowingly  or  willfully,  with 
reference  to  an  application  for  membership  or  for  the  purpose  of 
obtaining  money  or  benefit  from  a  society  doing  business  under  this 
act  is  guilty  of  a  misdemeanor  and  can  be  punished  by  a  fine  or 
imprisonment.     (Art.  4859a,  Rev.  St.  1914.) 

Estoppel  or  Waiver  as  to  Defects  or  Objections —  (A)  Waiver  of 
Requirement  as  to  Good  Health  of  Applicant. — Such  a  waiver  may 
be  established  by  showing  that  the  insurer  customarily  and  know- 
ingly accepted  persons  not  in  good  health.119  In  such  a  case  it  was 
competent  for  plaintiff  to  show  that  the  agent  of  insurer  prepared 
the  application  that  the  facts  were  truthfully  stated  to  him,  that 
plaintiff  could  neither  read  nor  write  and  did  not  know  that  the 
application  contained  the  statement  that  the  applicant  was  in  good 
health  or  that  the  health  of  the  applicant  was  material.128  It  has 
been  held  that  the  clerk  of  a  local  camp  who  had  discretion  to 
withhold  the  certificate  during  the  sickness  of  the  insured  and  who 
represented  that  he  had  authority  to  deliver  it  to  the  mother  of 
insured,  who  had  no  notice  of  the  association's  by-laws  or  regula- 
tions, had  authority  to  waive  the  provision  in  the  certificate  that 
liability  should  not  accrue  until  the  certificate  had  been  delivered 
to  insured  and  while  in  good  health.110 


183.  Where  It  appeared  that  insured 
had  only  been  given  electric  treatment 
for  a  stiff  bach,  a  denial  that  he  had 
been  treated  by  a  physician  for  any 
disease  within  five  years  held  not  a 
representation  material  to  the  risk 
within  Rev.  Civ.  St.  1911,  Art.  4834.— 
National  Council  of  the  Knights  and 
Ladles  of  Security  v.  Sealey.  162  S.  W. 
465.  See  28  Cent.  Dig.  Insurance,  I 
1859. 

134.     Where    a    life 
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poses  of  the  application,  and  that  the 
policy  should  bs  void  If  any  of  the 
statements  "Upon  the  faith  of  which 
It    was    Issued"    should    be    found    un- 

death  by  smallpox,  was  not  rendered 
void  by  reason  of  the  fact  that  assur- 
ed falsely  stated  that  he  had  not  been 

waive  all  claims  under  the  policy  If 
death  resulted  from  smallpox  until 
after  he  had  been  successfully  vacci- 
nated.— Sovereign  Camp  Woodmen  of 
the  World  v.  Gray,  «4  S.  W.  SOI,  28 
Tex.   Civ.   App.   4B7. 

734 — Estoppel  OF  Waiver  as  to  Dafactl 
or  Objections.  (Be.  38  Cent.  Dig.  In. 
suranca,   §§    1837,   1886-1868.) 

130.  The  clerk  of  a  local  camp  of  a 
mutual  benefit  asocletion.  to  whom  a 
benefit  certificate  was  intrusted  for  de- 


livery, who  had  a  discretion   to   with- 
hold  the  benefit  certificate  during  the 
sickness     of     the     Insured,    and    who 
represented   that   he   had   authority   to 
deliver    It    to    the    mother    of    the    In- 
sured,  who   had   no   notice   of   the  as- 
sociation's by-laws  or  regulations,  had 
authority  to   waive   a  provision   in   the 
benefit  certificate,  and  in  the  constitu- 
tion   and    by-laws    of    the    association, 
that   no  liability  should   begin   on  the 
icy   provided      certificate  until  delivered  to  the  Insur- 
estlons    con-       ed  In  person  and  while  in  good  health, 
i    should    be       — Sovereign    Camp    Woodmen    of    the 
for    the    our-        World  v^  Carrlngton,   90  S.  W.   121. 

a  medical  examiner 


in 


■itini 


the   i 


plication  for  a  policy  to  t 
a  fraternal  Insurer  held  not  to  estop 
the  insurer  from  relying  on  the  falsity 
of  such  representation  to  avoid  the  in- 
surance.— Sovereign  Camp  Woodmen  of 
the  World  v.  Llllard,  174  S.  W.  619. 

137.  In  an  action  on  a  benefit  cer- 
tlficate,  a  waiver  of  the  requirement 
that  the  applicant  must  be  In  good 
health  may  be  established  by  showing 
that  It  customarily  and  knowingly  ac- 
cepted persons  not  In  good  health. — 
Home  Circle  Soc.  No.  2  v.  Shelton,  81 


188.  In  an  action  o 
life  Insurance,  issued  by  a  fraternal 
mutual  order,  of  which  plaintiff  and 
his  deceased  were  both  members, 
it  was  competent  for  plaintiff  to 
show,  If  pleaded,  that  defendant's 
agent    prepared    the    application:    that 
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<B)  Waiver  of  Payment  of  First  Premium. — The  payment  of  the 
first  premium  as  a  condition  precedent  to  the  taking  effect  of  the  cer- 
tificate, whether  the  condition  is  express  or  implied,  may  be  wholly 
waived  by  the  insurer  or  its  authorized  agent.1**  It  may  be  waived 
by  an  agreement  that  the  premium  or  a  part  thereof  may  he  paid 
at  a  future  date  by  the  taking  of  a  due-bill  or  note  therefor,  by 
the  unconditional  delivery  of  the  certificate  to  the  insured  without 
prepayment  of  the  premium,  or  by  refusing  a  sufficient  tender  of 
the  amount  thereof.1*4  It  was  held  that  the  condition  requiring 
payment  of  the  first  premium  while  insured  was  in  good  health 
as  a  condition  to  the  commencement  of  the  risk  was  waived  where  a 
cheek  for  such  payment  was  turned  down,  unknown  to  the  insured, 
and  where  the  agent  of  insurer  accepted  the  payment  of  the  next 
premium,  demanding  from  a  brother  of  insured  payment  of  the 
first  premium.11*  In  this  case  the  insured  was  led  by  the  silence 
of  the  eompany  to  believe  that  the  policy  was  in  full  force  and 
effect.*" 


vrlte, 


B6«. 
130.    That  the  c 


a  cc  11  cation    contained     

:  that  the  applicant  was  In  good 
lealth.  or  know  that  the  health  of  the 
applicant  was  material.— Home  Circle 
Soc.  No.  2  v.  Shelton,  86  8.  W.  220. 
189.  Where  the  by-laws  of  an  In- 
nee  order  provided  that  the  certlfl- 
Hhould  be  kept  by  the  association, 
he  failure  of  the  order  to  surrender  a 
certificate  to  the  beneficiary  on  the 
death  of  the  member  did  not  operate  as 
a  waiver  of  objections  to  liability  on 
:he  cert  Ideate,  especially  where  the 
"  for  the  beneficiary  was  Riven 
.he  right  to  Inspect  the  certificate  at 
my  time. — Knights  of  Maccabees  of 
World  v.  Hunter,  132  8.  W.  ill. 
See    28    Cent.    Dig.    Insurance,    II    1837, 


mittee  on  claims 
n  Insurance  order  rejected  a  claim 
i  certificate  and  then  referred  It  to 
board  of  trustees  who  rejected  It 
without  a  hearing  did  not  operate  as 
a  waiver  of  objections  to  the  certifi- 
cate, though  It  was  the  practice  of  the 
order  In  passing  on  contested  claims 
:o  give  notice  that  the  claim  was  dis- 
approved and  then  to  await  the  action 
if  claimant  In  adducing  proof  before 
he  board  of  trustees,  especially  where 
beneficiary  brought  suit  on  tbe 
i  In  less  than  SO  days.— -Id. 
1.  Where  a  member  of  a  mutual 
>eneflt  association  on  Its  change  from 
be  assessment  to  the  monthly  payment 
plan  surrendered  his  certificate  for  an- 
other and  made  payments  under  the 
new  plan,  he  thereby  consented  to  the 
change. — -Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Erlcson,  1S1  S.  W.  92. 
Reversed,  146  S.  W.  140. 

133.     A  fraternal  Insurance  company 


held  estopped  to  assert  that  an  answer 

of  an  applicant  Incorrectly  transcribed 

know  that        by   Its    medical    examiner    was   false. — 

Supreme  Lodge  of  the  Fraternal  Broth- 

Jones,  14S  8.  W.  347.     See  28 


Cent.  Dig. 

1SS.  Payment  of  the  first  premium 
as  a  condition  precedent  to  the  taking 
effect  of  a  benefit  certificate,  whether 
the  condition  Is  express  or  Implied, 
may  be  wholly  waived  by  the  insurer 
or  its  authorized  agent. — Supreme 
Lodge  United  Benevolent  Ass'n  v.  Law- 
son.  133  S.  W.  907. 

184.  A  condition  of  a  benefit  certifi- 
cate requiring  payment  of  the  first 
premium  before  the  contract  becomes 
effective  Is  waived  by  an  express  agree- 
ment between  Insured  and  the  Insur- 
er's agent  having  authority,  express 
or  Implied,  to  bind  the  Insurer,  that 
the  premium  or  a  part  thereof  may  bo 
paid  at  a  future  date  by  the  taking  of 
a  dueblll  or  note  therefor,  by  the  un- 
conditional delivery  of  the  certificate 
to  the  Insured  without  prepayment  of 
the  premium,  or  by  refusing  a  suf- 
ficient tender  of  the  amount  thereof. 
—Id. 

136.  When  Insured's  certificate  In 
defendant  society  was  ready  tor  de- 
livery in  April,  1B0».  the  secretary  of 
the  local  lodge  accepted  a  check  of  In' 
sured's  employer  in  payment  of  the 
first  assessment  for  that  month.  Issued 
the  proper  receipt  therefor,  snd  de- 
livered the  certificate.  The  amount  of 
the  premium  was  deducted  from  In- 
sured's wages  by  the  employer,  but  de- 
fendant claimed  that  the  check,  when 
presented  for  payment,  was  refused. 
The  secretary  thereafter  accepted  pay- 
ment of  the  May  assessment,  demand- 
ing of  Insured's  brother  payment  of 
the  April  assessment  covered  by  the 
check.      Insured    had   no  knowledge    of 
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Estoppel  Where  False  Answers  Have  Been  Inserted  by  Medical 
Examiner.— Where  a  medical  examiner  incorrectly  transcribed  an 
answer  of  applicant  the  insurer  was  estopped  to  assert  its  falsity.1" 
In  another  case,  however,  the  insurer  was  not  estopped  from  rely- 
ing on  the  falsity  of  a  representation  inserted  by  the  medical  ex- 
■  aminer.1" 

What  Will  Not  Operate  as  a  Waiver.— Where  the  by-laws  of  an 
order  provided  that  the  certificate  should  be  kept  by  the  associa- 
tion, the  failure  of  the  order  to  surrender  a  certificate  on  the  death 
of  the  member,  did  not  operate  as  a  waiver  of  objections  to  lia- 
bility on  the  certificate,  especially  where  the  attorneys  for  the 
beneficiary  were  given  a  right  to  inspect  it  at  any  time.1"  Neither 
will  a  rejection  of  a  claim  by  a  committee  on  claims  and  board  of 
trustees  without  a  hearing  operate  as  a  waiver  of  objections,  though 
it  was  the  practice  in  passing  on  contested  claims  to  give  notice 
that  the  claim  was  disapproved  and  then  to  await  the  action  of 
claimant  in  adducing  proof  before  the  trustees,  especially  where 
the  beneficiary  brought  suit  on  the  claim  in  less  than  ninety  days.110 

Estoppel  by  Payment  of  Premiums.— Where  certain  fees  and  dues 
were  collected  by  an  organizer  the  company  was  not  estopped 
thereby  to  deny  that  decedent  was  a  member.1*7 

Who  May  Not  Waive. — A  deputy  head  consul  was  held  without 
power  to  waive  a  by-law  requiring  adoption  as  a  condition  to  mem- 
bership.1" 

Construction  and  Operation  in  General — What  Constitutes  the 
Contract  of  Insurance. — The  application,  certificate  and  the  by- 
laws, with  amendments,  were  held  to  constitute  the  contract  of  in- 
surance.1" 

General  Rules  of  Construction. — The  general  rule  is,  as  with 
other  forms  of  insurance,  that  the  certificate  will  be  strictly  con- 
strued against  the  insurer  and  liberally  in  favor  of  insured;  ana" 

the  failure  of  his  employer  to  pay  the  lea,  142  S.  W.  (41.  See  18  Cent.  Dig-, 
check,  and  at  no  time  before  Mb  death  Insurance.  H  1S3T,  1886. 
had  he  information  of  any  fact  which  137.  Collection  of  certain  fees  and 
would  Invalidate  his  certificate,  but  dues  by  an  organizer  of  a  mutual  ben 
by  the  silence  of  defendant  and  Its  eflt  society  held  not  to  estop  the  bo- 
offlcers  he  was  Induced  to  believe  that  clety  to  deny  that  decedent  was  a  mem. 
hla  certificate  was  In  full  force,  and  ber. — Id. 
relied  on  such  belief.  Neither  the  ap- 
plication nor  the  certificate  nor  de-  7B6 — Construction  and  Operation  in 
fondant's  charter  or  by-laws  contained  Crsneml.  (Sm  88  Cent.  JHg.  Inaur- 
any  provision  denying  to  the  secretary  anoa,  }§  1870-1870.) 
of  the  local  lodge  authority  to  waive  198.  A  comma  will  not  be  supplied 
payment  of  the  first  premium.  Held.  by  construction  after  the  word  "per- 
that  the  condition  requiring  payment  formed"  In  order  to  make  false  a  neg- 
of  the  first  premium  while  Insured  atlve  answer  to  a  question  asked  ln- 
was  In  good  health  as  a  condition  to  eured.  "Have  you  ever  had  a  surgical 
the  commencement  of  the  risk  was  operation  performed  or  received  treat- 
waived. — Id.  ment  In  a  hospital  *  *  *  or  any 
public  or  private  institution  for  the 
136.  A  deputy  head  consul  of  a  mut-  treatment  of  *  *  *  disease?"  where 
ual  benefit  society  held  without  power  the  proof  showed  that  Insured  had  been 
to  waive  a  by-law  requiring  adoption  operated  on  at  her  home. — Ladles  of 
as  a  condition  to  membership. — Mc-  Maccabees  of  the  World  v.  Kendrlck. 
Williams  v.  Modern  Woodmen  of  Amer  KB   S.  W.   110. 
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where  the  words  admit,  of  two  constructions,  the  one  most  favor- 
able to  the  insured  will  be  adopted."0  Further,  the  language  of 
the  certificate  must  be  construed  according  to  the  intent  of  the 
parties,  derived  from  the  words  used,  the  subject  matter  to  which 
they  relate  and  the  matters  naturally  incident  thereto.141  For- 
feitures are  not  favored  by  the  law  and  language  of  a  certificate 
fairly  susceptible  of  an  interpretation  preventing  a  forfeiture  will 
be  so  construed.1*2  Therefore,  a  provision  in  a  policy  for  forfeiture 
for  non-payment  of  assessments,  being  for  the  benefit  of  the  in- 
surer, will  be  strictly  construed.1"  And  for  the  same  reason,  a 
comma  will  not  be  supplied  by  construction  in  order  to  make  false 
a  negative  answer.1"8  Again,  in  the  construction  of  representa- 
tions in  an  application  made  as  warranties,  that  the  applicant  had 
always  been  temperate  in  the  use  of  liquors,  the  words  "temperate" 
and  "moderate"  should  be  given  their  ordinary  signification.1" 

Exchange  of  Certificate  for  a  New  One. — Where  a  by-law  was 
passed  scaling  existing  certificates  so  that  no  certificate  should 
exceed  a  certain  amount,  a  member,  believing  that  such  by-law  ap- 
plied to  him,  surrendered  his  original  certificate  which  was  for 
more  than  the  amount  specified  as  the  maximum  and  accepted  a 
new  one,  thereafter  paying  reduced  assessments  on  the  new  cer- 
tificate, it  was  held  that  though  such  by-law  was  not  binding  on 
him,  his  mistake  was  one  of  law,  and,  in  the  absence  of  evidence  of 
misrepresentation,  his  beneficiary  was  not  entitled  to  recover  on 
the  surrendered  certificate.'"  The  reduction  in  the  insurer's  lia- 
bility and  in  the  insured's  assessments  constituted  sufficient  con- 
sideration for  the  exchange.148 


'  In   the   construction 

an  application  for  life 
Insurance,  mode  as.  warranties,  that 
the  applicant  had  always  beet 
ate  in  the  use  of  liquors,  and 
use  was  moderate,  the  words 
ate"  and  "moderate"  should  be  Riven 
their  ordinary  signification,  and  the 
fact  that  the  order  Issuing  the  certlfl 
cate  on  such  application  afterward: 
created  a  board     * 


I  the  c 


vice 


ber  who  became  add 
which.  In  the  opinion  of  the  board. 
shortened  his  expectancy  of  life  and 
rendered  the  risk  more  hazardous,  does 
not  affect  the  construction  to  be  placed 
on  the  words  in  the  application. — 
Knuthts  of  Pythias  of  the  World  v. 
Bridges,   39   S.  W.    333. 

140.  An  Insurance  c< 
strictly  construed  anal: 
liberally  in  favor  of  Insured;  and  whei 
the  words  thereof  admit  of  two  coi 
at  ructions,  the  one  most  favorable  1 
Insured  will  be  adopted. — Daniel  • 
Modern  Woodmen  of  America.  IIS  i 
W.  111.  See  28  Cent.  Dig.  Insurant* 
tf   1870-1872. 

141.  The  language  of  an   Insurant 


e  will   be 


certificate  must  be  construed  accord- 
ing to  the  Intent  of  the  parties,  de- 
rived from  the  words  used,  the  sub- 
ject matter  to  which  they  relate  and 
the  matters  naturally  Incident  thereto. 
—Id. 

149.  Since  forfeitures  are  not  favor- 
ed by  the  law.  language  of  an  Insur- 
ance certificate  fairly  susceptible  of 
an  interpretation  preventing  a  forfeit- 
ure will  be  so  construed. — Id. 

143.  A  provision  In  a  policy  for  for- 
feiture  for  nonpayment  of  assessments, 
being  for  the  benefit  of  Insurer,  is  to 
be  strictly  construed. — Haywood  v. 
Qrand  Lodge  of  Texas.  K.  P..  138  S.  W, 
1194.  See  28  Cent.  Dig.  Insurance,  fl 
1870-1  £72. 

144.  Insured's  application  lo  a  fra- 
ternal benefit  Insurance  company,  the 
certificate,  and  the  by-laws,  with 
amendments,  held  to  constitute  the 
contract  of  Insurance. — Modern  Wood- 
men of  America  v.  Lynch.  141  8.  W. 
1056. 

145.  Where  a  member  of  a  bene- 
ficial association  surrendered  his  cer- 
tificate,  and    was    ixrantei 
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Assignment  or  Other  Transfer — Assignment  as  Collateral  Secur- 
ity.— A  contract  between  the  beneficiary  and  a  third  person  by 
which  the  latter  agrees  to  pay  the  assessments  on  condition  that 
he  be  reimbursed  therefor  from  the  proceeds  of  the  certificate,  is 
assignable.1*7  Such  an  agreement  was  not  invalidated  by  rules  of 
the  society  prohibiting  assignments  and  declaring  that  a  member 
could  not  dispose  of  his  certificate  to  a  party  who  will  agree  to 
pay  all  his  assessments.1*8  These  rules  can  be  available  to  the 
society  alone  and  the  society  only  can  take  advantage  of  them.10" 
Such  a  certificate  invested  the  member  with  no  property  right  in 
the  benefit  whatever.1"*  Under  the  rules  he  was  only  entitled  to 
appoint  a  beneficiary  as  provided  for  by  the  laws  of  the  order,  to 
receive  the  money  at  his  death."0  This  mere  contingent  interest 
of  the  beneficiary,  however,  is  sufficient  to  support  a  pledge  of  the 
certificate  by  such  beneficiary  as  collateral  security  for  sums  ad- 
vanced by  third  persons  for  premiums,  without  regard  to  the  in- 


time  of  hie  death,  which  were  much 
less  than  the  assessment  he  would 
have  been  compelled  to  pay  On  his 
original  certificate,  such  reduction  of 
assessments  on  his  part,  and  the  re- 
duction of  the  association's  liability, 
constituted  a  sufficient  consideration 
for  the  exchange. — Supreme  Council  A. 
L.  H.  v.  Garrett,  86  S.  W.  27. 

146.  A  beneficial  association  passed 
a  by-law  scaling  existing  certificates 
ao  that  no  certificate  should  exceed 
12,000.  A  member,  believing  that  such 
by-law  was  binding  on  him,  surrender- 
ed  his   original   certificate,   which    


for    r 


.    12.0' 


;epted 


'  certificate  for  12,000,  and  there- 
after and  until  his  death  reduced  as- 
sessments were  paid  on  the  new  cer- 
tificate. Held  that,  though  such  by- 
law was  not  binding  on  deceased,  hie 
mistake  was  one  of  law,  and,  In  the 
absence  of  evidence  of  misrepresenta- 
tions, his  beneficiary  was  not  entitled 
to  recover  on  the  surrendered  certifi- 
cate  Supreme    Council    A.    L.    H.    v. 

Garrett,  SB   S.  W.   !7. 

737— A— Ifmnant  or  Othsr  Vranafw. 

147.  A  contract  between   the 
fl  clary    named    in    life    insurance 
tl fixates  and  a   third   person,  by  which 
the   latter  agreed   to   pay   the   asset 
ments    on    condition    that    he    be    i 
Imbursed   therefor   from   the   proceeds 
of  the  certificates  was  assignable.  Judg- 
ment, 82  S.  W.  1067  affirmed.— Col. 
v.  Anderson,  86  S.  W.  730,  98  Tex. 

148,  Where  defendant'  s  assignor 
paid  asessments  on  certain  mutual 
benefit  insurance  certificates,  under  a 
contract  with  the  beneficiary  by  which 
It  was  agreed  that  such  assignor  should 
be  reimbursed  for  the  amounts  so  paid 
from  the  proceeds  of  the  certificates, 
such  agreement  was  not  Invalidated  by 
rules    of    the   society    prohibiting   a*- 


hls  certificate,  or  a  part  thereof,  1 
party  who  will  agree  to  pay  all  hla 
assessments;  such  rules  being  avail- 
able to  the  society  alone.  Judgment 
82  S.  W.  1067.  affirmed. — Coleman  v. 
Anderson,   8G  9.  W.  780,  88  Tex.  670. 

149.  The  beneficiary  in  the  policy  on 
the  life  of  her  son  assigned  her  In- 
terest therein  to  the  son,  and  subse- 
quently, with  her  approval,  he  made 
a  will  disposing  of  the  policy  by  mak- 
ing certain  specific  devises,  and  di- 
recting certain  persons  to  employ  the 
residue  In  caring  for  his  mother  during 
her  life,  any  residue  after  her  death  to 
become  the  property  of  those  so  car- 
ing for  her.  After  the  death  of  In- 
sured the  mother  was  cared  for  as  pro- 
vided for  In  the  will.  Held  that.  Ir- 
respective of  whether  the  beneficiary 
assigned  the  policy  as  required  by  the 
constitution  and  by-laws  of  the  In- 
surer, there  was  a  contract  bin  ding- 
on  her  and  her  representatives:  and 
those  claiming  under  the  will  were  en- 
titled to  the  policy  as  provided  in 
the  will.— Kendall  v.  Morrison,  TT  8. 
W.  31.  33  Tex.  Civ.  App.  146. 

150.  Where  the  by-laws  of  a  mu- 
tual benefit  Insurance  society  pro- 
vided that  the  member  could  not  dis- 
pose of  hla  benefit  certificate.  Or  any 
part  (hereof,  to  which  his  bene- 
ficiaries may  be  entitled,  and  that  It 
could  not  be  assigned  as  collateral, 
but  tbat  he  was  entitled  to  change 
the  beneficiary  at  will,  such  certi- 
ficate Invested  the  member  with  do 
property  right  In  the  benefit,  but  he 
was  only  entitled  to  appoint  a  ben- 
eficiary among  the  members  of  his 
family  or  dependents  as  designated 
by  the  laws  of  the  order,  to  receive 
the  money  at  his  death.  Judgment, 
82  S.  W.  1067,  afflrr  "  " 
Anderson,  SB  8.   W.   '. 
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surable  interest  of  the  pledgees,  and  possession  of  the  certificate 
cannot  be  recovered  from  the  pledgees  without  a  repayment  of  the 
amount  advanced.181  "While  a  certificate  cannot  be  gratuitously 
assigned  to  one  having  no  insurable  interest,  it  is,  as  a  chose  in 
action,  assignable  by  one  having  an  interest  in  such  certificate  as 
collateral  security  for  a  debt,  as  the  statutes  provide  that  the  as- 
signee of  any  written  instrument  not  negotiable  by  the  law  mer- 
chant, may  transfer  to  another,  by  assignment,  all  the  interest  he 
may  have  in  the  same.111  Further,  the  assignee  has  a  lien  on  the 
certificate  to  secure  the  payment  of  the  premiums,  paid  at  the  re- 
quest of  the  assignor  to  keep  the  certificate  alive.1** 

Effect  of  Will  Disposing  of  Proceeds  After  Assignment  by  Bene- 
ficiary to  Testator. — In  a  case  where  the  beneficiary  assigned  her 
interest  to  the  son  who  was  the  insured  and  he  later  made  a  will, 
with  her  approval,  disposing  of  the  policy  by  making  certain  spe- 
cific devises  and  directing  certain  persons  to  employ  the  residue 
in  caring  for  his  mother  during  her  life,  any  residue  after  her 
death  to  become  the  property  of  those  so  caring  for  her,  it  was 
held  that,  irrespective  of  whether  the  beneficiary  properly  as- 
signed the  policy,  there  was  a  contract  binding  on  her  and  her  rep- 
sentatives,  and  those  claiming  under  the  will  were  entitled  to  the 
policy  as  provided  in  the  will.1*' 

Where  Fraud  is  Alleged. — It  was  held  error  to  set  aside  an  as- 
signment of  a  policy  on  the  theory  that  the  widow  had  been  over- 
reached in  the  transaction  as  a  matter  of  law,  where  the  conten- 
tion of  plaintiff  was  that  she  had  assigned  the  certificate  of  her 
husband  after  his  death  for  a  certain  amount  with  the  understand- 

Ul.     The    mere    contingent    Interest  of  by  the  society. — Coleman   v.  Ander- 

of   the   beneficiary   of   a   certificate   of  son,   82   S.   W.   1057,   Judgment  aftlrm- 

llfe    Insurance    issued     by    a    fraternal  ed    <1B06).    86    S.   TV.    730,    98    Tex.    670. 

benefit  order  on  the  life  of  the  father  tB3.     While   a    fraternal   benefit   cer- 

of    the    beneficiary,    which    would    be  tificate     cannot     be    gratuitously     as- 

devested    on    the    death    of    the    ben-  signed    to    one    having    no    Insurable 

eflciary    before    the    Insured,    and    the  interest    in    the    life    of    the    Insured, 

proceeds     of     the     certificate     become  It   Is,  as  a  chose  in  action,  assignable 

payable    to    the    helra   and    legal    rep-  by  one  having  an  interest  in  the  cer- 

resentatlves    of    the    insured.    In    raae  tificate  as   collateral   security   for   his 

the    Insured    made    no    other    denlgna-  debt,    under    Rev.    St,    1896.    Art.    308, 

tlon    of   beneficiaries,    la    sufficient    to  providing  that  the  obligee  or  assignee 

support  a  pledge  thereof  by   the  ben-  of    any    written    Instrument    not 


eflciary      as      collateral      security      for 

gotlable    by    the    law    merchant    may 

sums    advanced    by    third    persons    In 

transfer    to    another,    by    assignment, 

payment   of  premiums  and   dues  there- 

all  the   Interest   he   may   have   In   the 

on,    without    regard    to   the    Insurable 

same.— Coleman     v.     Anderson.     82     S. 

interest  of  the   pledgees  In   the  life  of 

W.     1057,     Judgment     affirmed      (1905). 

the  Insured,   so  that  possession    of  the 

8S   8.   W.~730.   98   Tex.   670. 

154.     One   to  whom  a   fraternal   ben- 

the  pledgees    or   their   assigns  without 

efit    certificate    Is    assigned    ns    collat- 

a  repayment  of   the  amount  advanced. 

eral     security     to     the    extent     of    the 

— Coleman  v.  Anderson.  82  S.  W,   1067. 

debt  has  a   lien   thereon   to   secure   the 

Judgment     affirmed      (190f.)     88     S.     W. 

payment      of      the      indebtedness,      es- 

730.  98   Tex.    570. 

pecially    for    premiums    or    dues    paid 

IBS.     Provisions    In    the    by-laws    of 

at     the     request     of     the    assignor     to 

a    fraternal    benefit    society    Inhibiting 

keep     the     certificate     alive. — Coleman 

a  member  from   assigning   the  certlfi- 

v.   Anderson,    R2    8.   W.    1057.    Judgment 

affirmed    {1906)    86    S.    W.    730,   98   Tex. 

securlty,  can  only  be  taken  advantage 

.70. 

39— In  i. 
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ing  that  the  balance  of  the  proceeds  was  to  be  paid  to  her,  but 
which  was  disputed.1" 

Cancellation,  Surrender,  Abandonment  or  Rescission — In  General. 
— No  action  of  a  society  without  the  consent  of  insured,  he  having 
performed  his  part  of  the  contract,  will  terminate  or  relieve  the 
society  from  liability  thereon."1  Under  this  rule  an  association  can- 
not revoke  a  binding  contract  of  insurance,  after  the  death  of  in- 
sured, by  tendering  to  the  beneficiary  the  amounts  paid  therefor.1" 

Restraining  Cancellation  of  Certificate.— Where  the  officers  of  a 
foreign  society  doing  business  in  Texas,  are  non-residents,  a  Texas 
court  of  equity  would  not  render  a  decree  enforceable  only  in 
personam,  restraining  such  officers  from  cancelling  a  certificate  of 
a  Texas  citizen.1118  However,  a  threatened  cancellation  by  such 
officers  is  not  ground  for  an  injunction,  unless  such  threats,  if 
carried  into  execution,  would  produce  some  substantial  injury 
to  the  plaintiff.1 "  A  judgment  enjoining  the  officers  and  agents  of  a 
foreign  insurance  society  from  cancelling  a  certificate,  operates 
in  personam  only,  and  can  be  enforced  only  by  attaching  the 
bodies  of  the  contumacious  individuals  and  the  infliction  of  pun- 
ishment."0 

Remedies  for  Wrongful  Cancellation. — In  a  case  where  the  in- 
surer, after  inducing  a  member  to  surrender  his  certificate  for  a 
new  one  for  a  specified  rate  per  month,  refuses  to  issue  the  new 
certificate  on  either  the  terms  agreed  on  or  to  return  the  old  cer- 
tificate, the  member  has  a  cause  of  action  against  the  order."2    He 

ISO.    Where     a     widow     after     the  decree   enforceable   only   In   personam, 

death     of    her    husband,    assigned     a  restraining  such   officers  from   cane  el  - 

12.000  benefit  certificate,  to  which  she  ing   a   certificate   of   a   Texas   cltlxen: 

was   entitled,    to   defendant    R.   In    con-  the  rule  that  a  court  of  equity  In  one 

slderation    of    1200,    and    In    an    action  state    may   enjoin    the    performance   of 

for  the  conversion  of  the  proceeds  her  acta  beyond   Its   territorial  Jurisdiction 

contention     that    the    assignment    waa  being  limited  to  cases   where   the  per- 

wlth   the   understanding  that   the  bal-  sons   agalhst   whom   the   Injunction   la 

ancc  of  the  proceeds.  less  $200.  was  to  sought    reside   within    the   Jurisdiction, 

be    paid    to    her.    and     should    be    ap-  — Royal  Fraternal  Union  v.  Lundy.  113 

proprlated  to  the  payment  of  her  hus-  9.   W.    18B.     See   28   Cent.   Dig.   Insur- 

band's  debts,  was  disputed,  it  was  er-  ante,   I  1877. 

ror    to    aet    aside    the    assignment    on  159.     A  threatened  cancellation  of  an 

the    theory    that    the   widow    had    been  Insurance  certificate  by  the.  officers  of 

overreached    In    the    transaction    as  ■  a  i  society  la  not  ground  for  an  injunc- 

matter  of  law.— Roberts  v.  Roberts.  99  tion,    unless    such    threats,    If    carried 

9.   W.    886.     See   Cent.    Dig.    Insurance.  Into    execution,    would    produce    aome 

II   1873,   1875.   1876.   1977,   1978.  substantial     Injury    to    complainant. — 

id. 

730 — Cancellation,  Hnrrenfler,  Abandon-  ISO.     A  Judgment  enjoining   the  Offl- 

mant   or   —Mi— tan,     (>•«   W   Oast  cers   and   agents  of   an   Insurance   bo- 

IMS'.  Insurance,  §§  1877,  B13-B1E.)  clety  from  canceling  a  certificate,  op- 
erates in   personam   only,   and  can   be 

166.     A    mutual    benefit    association,  inforced  only  by  attaching  the  bodies 

cannot    revoke    a    binding    contract    of  of    the    contumacious    individuals,    and 

Insurance,  after  the  death  of  Insured,  the   infliction   of   punishment. — Id. 

by    tendering    to    the    beneficiary    the  161.     No    action    of   a    mutal    benefit 

amounts   paid   therefor. — Home   Forum  society  without  the  consent  of  Insured, 

Ben.  Order  v.  Varnado.  55  S.  W.  384.  he  having  fully  performed  bis  part  of 

IBS.    Where  the  officers  of  a  foreign  the  contract,  will  terminate  or  relieve 

insurance   society,    doing    business   In  the  society  from  liability  thereon. — Id. 

Texas,    were    non-residents,    a    Texas  168.     The  act  of  a  fraternal   lnsur- 

court   of   Equity   would    not   render   a  ance  order   In   inducing  a   member 
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has  a  number  of  remedies— he  may  enforce  specific  performance 
or  he  may  tender  his  payments  in  accordance  with  the  policy,  so 
that  his  beneficiary  may  collect  the  face  value  of  the  policy,  less 
the  amount  of  premiums  due,  or  he  may  treat  the  cancellation  as 
a  repudiation  of  the  contract  and  recover  his  damages  for  breach 
of  contract.1" 

Measure  of  Damages. — In  the,  above  case  the  measure  of  damages 
for  the  wrongful  cancellation  of  the  certificate  is  the  value  of  the 
policy  at  the  time  of  cancellation,1"*  and  does  not  include  the 
premiums  paid  on  the  first  policy.1"  In  this  particular  case  where 
the  member  was  forty-two  years  old,  with  a  life  expectancy  of 
twenty-six  years  at  the  time  of  the  wrongful  cancellation  of  his 
certificate,  the  difference  between  the  amount  a  reliable  insurance 
company  would  issue  a  paid-up  policy  for  the  amount  of  the  policy, 
od  which  insured  was  paying  an  annual  premium,  and  the  amount 
in  cash  such  company  would  issue  a  policy  for  the  same  amount 
as  the  canceled  policy  on  an  insurable  risk  aged  forty-two  years, 
with  interest  from  the  date  of  the  wrongful  cancellation,  was  the 
measure  of  damages,  for  with  such  difference,  plus  what  it  would 
cost  insured  to  carry  out  the  contract,  if  not  canceled,  he  could 
obtain  an  equally  advantageous  contract.1"  (See  Ann.  178  and 
185.) 

Present  Value  of  a  Life  Policy. — In  the  case  just  quoted,  the 
present  value  of  a  life  policy,  not  paid-up,  is  the  sum  which,  at 
reasonable  compound  interest,  will  equal  the  face  of  the  policy  at 
the  end  of  the  period  of  life  expectancy  of  insured,  less  the  pre- 
miums becoming  due  during  that  period,  with  similar  interest 
thereon,  provided  insured  is  insurable."'     If  the  insured  is  not 

surrender  his  certificate  for  a  new  one  not  Include  the  premiums  paid  On   the 

for  a  specified  rate  per  month,  and  In  first  policy. — Id. 

refusing  to  Issue  the  new  certificate  186.  Where  a  member  of  fraternal 
on  the  terms  agreed  on  or  to  return  Insurance  order  was  42  years  old,  with 
the  old  certificate,  gives  the  member  a  life  expectancy  of  2B  years  at  the 
a  cause  of  action  against  the  order.  time  of  the  wrongful  cancellation  of 
—Supreme  Lodge  Knights  of  Pythias  hie  certificate,  the  difference  between 
v.  Neeley.  136  3.  W.  1044.  the  amount  a  reliable  Insurance  com 
103.  Where  a  life  Insurance  com-  pany  would  Issue  a  paid-up  policy  for 
pany  wrongfully  cancels  a,  policy.  In-  |S,D00,  the  amount  of  the  policy  on 
sureil  may  enforce  specific  perform-  which  Insured  was  paying  an  annual 
ance  or  he  may  tender  his  payments  In  premium,  and  the  amount  In  cash  such 
accordance  with  the  policy,  so  that  his  company  would  Issue  a  policy  for  the 
beneficiary  may  collect  the  face  value  same  amount  as  the  canceled  policy 
of  the  policy,  less  the  amount  of  pre-  on  an  .Insurable  risk,  aged  42  years, 
miuma  due,  or  he  may  treat  the  can-  with  Interest  from  the  date  of  the 
cellation  as  a  repudiation  of  the  con-  wrongful  cancellation,  was  the  mew- 
tract  and  recover  hie  damages  for  ure  of  damages,  for  with  such  dlf- 
breach  of  contract. — Id.  ference,  plus  what  It  would  cost  In- 
144.  Ths  measure  of  damages  for  sured  to  carry  out  the  contract.  If  not 
the  wrongful  cancellation  of  a  life  pol-  canceled,  he  could  obtain  an  equally 
ley  Is  the  value  of  the  policy  at  the  advantageous  contract. — Id. 
time  of  Its  cancellation. — Id.  1ST,  The  present  value  of  a  life  pol- 
led, where  a  life  policy  waa  can-  ley,  not  paid-up,  la  the  sum  which,  at 
celled  by  agreement  between  the  par-  reasonable  compound  Interest,  will 
ties  and  Insured  obtained  a  new  cer-  equal  the  face  of  the  policy  at  the  end 
tlflcate.  which  Insurer  wrongfully  can-  of  the  period  of  life  expectancy  of  In- 
celled,    the    measure    of    damages   did  sured,  less  the  premiums  becoming  due 
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insurable  that  fact  may  be  showrj,  so  that  a  greater  premium  would 
be  required  than  that  shown  by  the  tables  of  life  insurance.181 


DUES  AND  ASSESSMENTS 

Unequal  Assessments  Sometimes  Permissible. — A  call  on  a  mem- 
ber for  a  greater  premium  rate  than  that  required  of  others  is  not, 
on  that  account,  void,  where  the  amount  required  to  be  paid  by 
each  is  in  accordance  with  the  by-laws  in  force  at  the  time  of 
issuing  their  respective   policies.171 

Where  Constitution  Provides  for  Re-Eating. — It  was  held  that 
a  provision  in  the  constitution  providing  for  re-rating  of  members 
taken  over  from  other  associations  operated  prospectively.1"  In 
the  same  case  a  provision  in  a  certificate  requiring  the  member  to 
comply  with  the  orders  and  by-laws  adopted  in  the  future  was 
held  to  refer  only  to  such  regulations  as  have  reference  to  the 
duties  and  conduct  of  the  members  as  such  and  not  to  a  radical 
change  greatly  increasing  the  assessments."0 

Validity  of  Assessments. — A  mortuary  call  for  payment  of  a 
bi-monthly  premium  is  not  void  for  including  in  its  list  of  death 
claims  a  member  that  might  have  been  included  in  the  preceding 
call.1"  Nor  is  a  mortuary  call  invalid  because  the  death  claims 
enumerated  therein  had  already  been  paid  out  of  funds  on  hand, 


during-  that  period,  with  similar  inter- 
est thereon,  provided  insured  is  insur- 
able; and  IT  he  is  not  insurable  that 
fact  may  be  shown,  so  that  a  greater 
premium  would  be  required  than  thai 
shown  by  the  tables  of  life  Insurance. 
— Supreme  Dodge   Knights   of  Pythias 

bin  Insurance,   it   613-616. 

7301 — Actions  for  BNMh  of  Contract. 

1SB.  Where  the  executive  officers  of 
a  mutual  benefit  society  attempt  to  en- 
force an  unauthorized  resolution,  such 
act  1b  not  a  breach  of  a  member's  con- 
tract with  the  society,  the  member's 
remedy  being  to  enjoin  the  enforce- 
ment of  the  resolution,  or.  In  case  he 
was  suspended  for  refusal  to  comply 
therewith,  to  compel  his  restoration  by 
mandamus. — Supreme  Ruling  of  Fra- 
ternal Mystic  Circle  v.  Ertcsoo.  131  S. 
W.   92.     Reversed   146  S.  W.  160. 

sues  ahd  Aisimam 
<us  as  cyc.  sa.) 


live. — Erlcson  v.  Supreme  Ruling  of 
Fraternal  Mystic  Circle.  1*6  S.  W.  160. 
reversing  judgment  .  Supreme  Ruling 
of  Fraternal  Mystic  Circle  v.  Erlcaon. 
131    S.    W.    92. 

170.  A  provision  In  a  fraternal  ben- 
efit certificate  that  the  member  will 
comply  with  the  orders  and  by-laws 
adopted  In  the  future  held  to  refer 
only  to  such  regulations  as  have  ref- 
erence to  Che  dudes  and  conduct  of 
the  members,  as  such,  and  not  to  a 
radical    change    greatly   Increasing    the 
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requlred  of  ol 
count,  void,  where  the  amount  requir- 
ed to  be  paid  by  each  Is  In  accordance 
with  the  by-laws  In  force  at  the  time 
of  issuing  their  respective  policies. — 
Smith  v.  Covenant  Mut.  Ben.  Ass'n.  43 
S.  W.  819,  16  Tex.  Civ.  App.  593. 

Validity  of  iiNHmnti. 

17S,  A  mortuary  call  for  payment 
of  a  bimonthly  premium  Is  not  void 
for  Including  In  its  list  of  death  claims 
a  number  that  might  have  been  In- 
cluded In  the  preceding  call.— Smith  v. 


6  Tex.  Civ.  App.  I 
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a  practice  adopted  by  the  company  and  sanctioned  by  the  by- 
la  WB."* 

Mode  and  Sufficiency  of  Payment — (A)  Where  Camp  is  Sus- 
pended and  Member  is  Entitled  to  Benefits. — In  a  case  where  a 
member  paid  benefits  in  advance  to  his  local  camp,  and  the  camp 
was  suspended,  he  was  entitled  to  receive  benefits  on  account  of 
disability,  and,  where  they  more  than  equalled  assessments  levied, 
his  certificate  conld  -not  be  forfeited  for  non-payment  of  assess- 
ments.1" 

(B)  By  Officer  of  Camp. — A  deposit  of  total  amount  of  pre- 
miums collected  by  an  officer  without  retention  of  his  commission 
was  held  to-be  payment  of  assessments  due  on  his  own  policies.114 

Effect  of  Payment— Question  of  Estoppel. — A  member  who  pays 
an  illegal  assessment  is  held  not  estopped  from  questioning  the 
legality  of  subsequent  assessments.17'  Neither  in  such  a  case  is 
his  benefieiary  estopped-1" 

As  to  When  Receipt  May  Be  Given. — A  receipt  may  be  given  for 
assessments  either  at  the  time  of  payment  or  at  any  time  there- 
after. "■ 

Refunding  or  Recovery  of  Dues  and  Assessments  Paid — (A) 
Recovery  After  Void  Expulsion  of  Member. — In  general  the  fact 
that  the  expulsion  was  void  for  want  of  notice  and  trial  as  re- 
quired by  the  association's  laws  is  no  defense  where  he  seeks  to 
recover  premiums  paid.""    However,  where  the  member  had  been 

173.  Under  a  policy  providing  that.  741-^ffoot  of  najrauat. 

for  the  payment,   among   other  oblltra- 

tions,  of  all  death  claims,  a  bimonthly  17*.  An  officer  of  a,  subordinate 
premium  shall  be  payable  on  the  first  lodge  of  a  mutual  benefit  association 
of  certain  months,  a  mortuary  call.  Who  is  authorized  to  receive  and  re- 
made at  one  of  the  bimonthly  periods,  ceipt  for  payments  of  monthly  dues 
is  not  invalid  by  reason  of  the  fact  may  receipt  therefor  at  the  time  of 
that  the  death  claims  enumerated  In  payment  or  at  any  time  thereafter.— 
the  call  had  already  been  paid  out  of  United  Moderns  v.  Pistole,  SB  S.  W. 
funds  on  hand.— a  practice  adopted  by  377- 

tlie  company  and  sanctioned  by  its  by-  177.     That    a    mutual    benefit    certlfl- 

laws. — Smith    v.    Covenant    Mut.    Hen.  cate    holder    pays    illegal    assessments 

Asa'n,  43   S.  W.   819.   IB  Tex.  Civ.  App-  does  not  estop   him   or  his   beneficiary 

593.  from    questioning   the   legality   of   sub- 
sequent similar  assessments. — Supreme 

740.— Kod*  and  ■umotancy  of  Payment.  Lodge  K.  P.  v.  Mlms,  187  3.  W.  835. 
(Sea  28  Cent.  DIB   Xaanra.no*,  |  1BB7.) 

174.  Deposit  of  total  amount  of  as-  743 — Marauding-  or  Xaoorery  of  1 
sessments  collected  by  officer  of  mu-  "  "  .  _  .- 
tual  benefit  society  without  retention 
of  commission  held  to  be  payment  of 
assessments  due  on  his  own  policies.— 
Knights  of  the  Maccabees  of  the 
World  v.  Parsons,  179  S,   W.  78. 

ITS.     A  member  of  a  fraternal   ben- 
eficiary association   who   paid   benefits 

in  advance  to  bis  local  camp,  and   the  136   9.  W.   1046.     See  28  Cent.  Dig.    In- 

camp   was   suspended,    was   entitled    to  aurance.  I  1888. 

receive  benefits  on  account  of  dlaablll-  17a.     The   mere  fact   that  the  exuul- 

ty,  and.  where  they  more  than  equalled  alon  of  a  member  of  a  beneficial  asso- 

assessments       levied.       hla       certificate  elation    was    void    for    want    of    notice 

could  not  be  forfeited  for  nonpayment  and  trial,  as  required   by  the  assocla- 

of      assessments.— Knights       of      the  tlon's  laws,  was  no  defense  to  an  ac 

Modern    Maccabees    v.    Mayfleld,    147    S.  tion  by  him  to  recover  premiums  paid. 

W.   «7S.     See  28  Cent.   Dig.   Insurance,  — Supreme    Council    Catholic    Knights 

|   1887.  of  America  v.  Qambatl,  tt  S.  W.  114. 
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advised  by  one  of  the  supreme  officers  that  the  expulsion  was  void, 
he  should  have  pursued  his  remedies  within  the  order  or  there 
could  be  no  recovery.180  And  further,  under  the  circumstance  of 
this  particular  case,  there  was  no  expulsion  in  fact  as  there  was 
no  notice  or  trial,  and  therefore  there  could  be  no  recovery  of 
premiums  paid.*" 

(B)  Credits. — In  the  case  cited  in  the  preceding  paragraph  the 
insurer  is  not.  entitled  to  a  credit  for  the  insurance  during  the 
time  it  waB  in  force.18" 

(C)  Limitations. — Where  a  member  is  wrongfully  expelled  lim- 
itations begin  to  run  against  an  action  to  recover  the  premiums  paid 
by  him  at  the  time  of  expulsion.188 

Re-Rating  Without  Authority. — A  member  may  recover  assess- 
ments paid  where  a  re-rating  is  made  without  authority,  as  being 
a  repudiation  of  the  contract.184 

Exchange  of  certificates. — A  member  can  only  recover  assess- 
ments and  interest  on  the  new  certificate,  after  having  surrendered 
all  his  right  to  the  old,  when  defendant  breaches  the  contract  after 
the  member  has  become  uninsurable.180  The  general  rule  is,  when 
certificates  are  exchanged,  members  are  not  entitled  to  recover  pre- 
miums paid  on  the  old  certificate.188 


ardlns 


i    supre 
incil,  < 


:   council    : 


..jelled  by  a  subordinate  council  with- 
out  trial  or  notice  as  required  by  the 
association's  laws.  The  member  had 
advice  from  one  or  the  supreme  officers 
that  the  expulsion  was  null,  and  that 
his  rights  had  been  submitted  to  the 
supreme  council,  but  made  no  appeal 
thereto,  as  he  might  have  done,  but 
commenced  suit  for  a  recovery  of  pre- 
miums. Held,  that  he  should  have 
pursued  his  remedies  within  the  order, 
and  there  could  be  no  recovery.— Su- 
preme Council  Catholic  Knights  of 
America  v.  Oambatl,   89  S.  W.   114. 

181,  A  beneficial  association  was 
composed  of  a  supreme  council  and 
subordinate  council.  A  member  was 
expelled  by  a  subordinate  council  with- 
out notice  or  trial  as  required  by  the 
association's  laws,  but  was  Informed 
by  one  of  the  supreme  officers  that  the 
act  was  void,  and  the  supreme  secre- 
tary wrote  the  local  council  to  that 
effect.  Held,  that  there  was  no  expul- 
sion In  fact,  and  the  member  could  not 
recover  premiums  paid. — Supremo 
■■-■--      Knights      ' 


wrongfully  expels  a  member,  and  Is 
sued  by  him  for  the  recovery  of  pre- 
miums paid.  It  Is  not  entitled  to  a 
credit  for  the  value  of  the  Insurance 
during  the  time  It  was  In  force. — Su- 
preme Council  Catholic  Knights  of 
America  v.  Oambatl,  69  S.  W.  114. 

184.  Re -rating,  without  authority, 
by  a  fraternal  benefit  society  of  a 
member  held  a  repudiation  of  the  con- 
tract, so  as  to  give  the  member  a  right 
to  recover  assessments  paid. — Erlcion 
v.  Supreme  Ruling  of  Fraternal  Mystic 
Circle,  146  S.  W.  ISO.  reversing  Judg- 
ment Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Erlcson.  131  S.  W.  92. 
See  28  Cent.  Dig.  Insurance,  i   1888. 

1SS.  Where  the  holder  of  certain 
certificates  In  a  benefit  society 
changed  them  for  a  single  certificate 
In  another  class,  and  to  do  so  agreed 
to  surrender  all  his  right,  title,  and 
interest   therein,    he  was   only  entitled 


after 


i  had   c 


183.  Where  a  member  of  a  beneficial 
association  Is  wrongfully  expelled, 
limitations  begin  to  run  against  his 
action  to  recover  premiums  paid  by 
him  at  the  time  of  expulsion. — Su- 
preme Council  Catholic  Knights  of 
America  v.  Oambatl,  69  S.  W.  114. 

183.    When   a   beneficial   association 


surable.  for  defends 

contract  assessments  and  Interest  paid 

subsequent    to    the    change Supreme 

Lodge  K.  P.  v.  Mlms.  167  S.  W.  836. 

180.    Where,  after  the  passage  by  a 
mutual  benefit  society  of  a  by-law  seal- 
fill  16,000  certificates  to  13,000.  the 
>rtlflcate    for    16,000    re- 


holder 


premiums  paid  on  the  86,000  certlfloete. 
— Supreme  Council  A.  L,.  H.  v.  Lyon, 
88  S.  W.  436.  See  Cent.  Dig.  vol.  18, 
cola.  3039-3030,  I   1888. 
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Voluntary  Payment  of  Premiums. — It  is  held  that  one  not  a  bene- 
ficiary cannot  recover  voluntary  payments  of  premiums."7 

Measure  of  Damages  on  Void  Policy. — In  a  case  where  a  policy 
is  void  ab  initio  the  premiums  paid,  with  interest  thereon,  were  the 
measure  of  damages  on  cancellation.1'8 

FORFEITURE  OR  SUSPENSION 

Grounds  in  General — Suspension  of  Lodge. — A  suspension  of  a 
lodge  does  not  suspend  the  members  so  as  to  require  an  applica- 
tion by  them  for  reinstatement,  where  it  failed  to  remit  assessments 
in  proper  time.160  The  only  effect- is  to  deprive  the  members  of  the 
death  benefit  fund  during  the  period  of  suspension.'** 

Forfeiture  for  Failure  to  Fay  All  Assessments. — Where  a  cer- 
tificate stipulated  for  the  payment  of  all  assessments  to  the  benefit 
fund  and  compliance  with  the  by-laws  and  a  by-law  provided  the 
certificates  should  be  void  if  insured  failed  to  pay  promptly  all 
assessments  called  by  the  executive  committee  it  was  held  that 
the  compliance  with  the  first  stipulation  did  not  relieve  assured 
from  paying  other  valid  assessments  and  if  he  failed  to  do  so  the 
certificate  was  avoided.™8 

Forfeiture  Under  Obligation. — It  was  held  that  a  collecting  officer 
in  arrears  to  a  local  lodge  did  not  forfeit  his  policy  under  his  ob- 
ligation to  not  knowingly  wrong  or  defraud  the  lodge.1*8 

Effect  of  Expulsion  or  Suspension  of  Member. — The  general  rule 

1S7.  Voluntary  payments  of  pre-  due  the  benefit  fund,  did  not  relieve 
mlums  by  one  not  a.  beneficiary  cannot  the  assured  from  the  duty  of  paying 
be  recover ed.— Lawson  v.  United  Benev.  other  valid  and  legal  assessments  and 
Aas'n.   lSji  S.  W.   976.  of  complying'  with  the  by-law  provid- 

ing  therefor;   and,   If   he   failed   to  do 
rOBTUTUll   Ol  ffOmmnW.  bo.     the    certificate    was    avoided.— Su- 

<■>■  09  OTC.  31.)  preme    Council,    American    Legion    of 

Honor,  v.   Landers,   72  S.   W.   880. 


ISO.     The    by-laws    of    a     fraternal 

benevolent    association    provided    that 
188.     Collecting  officer  In   arrears  to  the   failure   of  a   subordinate   lodge   to 
local    lodge    of    mutual    benefit    society  remit     assessments     to     the     supreme 
held   not   to   forfeit   policy   under   Ms  lodge  within  a  certain  time  should  sus- 
obllgatlon    to  not  knowingly  wrong  or  pend    the    subordinate    lodge,   and    that 
defraud     the    lodge. — Knights     of     the  in    auch    case    the    supreme    president 
Maccabees    of    the    World    v.    Parsona,  could  deprive  the  members  of  the  sub- 
"""   "    W.  78.  ordinate  lodge  of  all  benefits  from  the 
A  benefit  certificate  stipulated  death    benefit    fund.     Held,    that    the 
hat    liability    should    attach    only    on  suspension   of  the  lodge  did  not   bub- 
compllance  by  assured  with  all  the  by.  pend  lta  members  so  as  to  require  an 
*    hb  of  the  order,  and  on  payment  by  application  by  them  for  reinstatement, 
■n   for  all  assessments  to  the  benefit  but  Its  only   effect  was  to  deprive   the 
nd   within  the  time  and  in  the  man-  members  of  the  death  benefit  fund  dur- 
r    required    by    the    by-laws.     A    by-  ing  the  period  of  suspension,  especially 
it  provided  that  the  certificate  should  where  other  sections  provided  explicit- 
void  If  assured  failed  to  pay  within  ly  as  to  suspension  and  reinstatement 
a  specified  time  all  assessments  called  of  members  for  failure'  to  pay  assess- 
by      the     executive     committee.      Held,  ments. — Supreme    Lodge    rial.    Reserve 
that   the   fact   that   the  certificate  re-  Ass'n  v.  Turner,  47  9.  W.  44,   19  Tex. 
quired   a   payment   of   the   assessment  Civ  App.  348. 
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is  that  there  can  be  no  recovery  on  a  certificate  where  the  mem- 
ber is  not  in  good  standing  at  the  time  of  his  death.1"1 

Violations  of  Terms  or  Conditions  of  Contract — (A)  Convic- 
tion of  a  Felony.— A  policy  providing  for  forfeiture  in  case  of  con- 
viction of  a  felony  is  not  forfeited  where  the  insured  dies  before 
the  motion  for  a  rehearing  is  passed  on  by  the  Court  of  Criminal 
Appeals.1" 

(B)  Use  of  Narcotics  or  Intoxicants. — Where  the  applicant 
stated  that  he  never  used  narcotics,  an  association  cannot  defeat 
liability  unless  the  use  amounted  to  a  habit.18'  In  a  case  where  the 
poliey  provided  that  it  should  become  void  if  the  holder  became 
so  far  intemperate  as  to  impair  his  health  permanently  and  he 
could  be  expelled,  the  question  whether  the  deceased  was  insane 
at  the  time  of  expulsion  was  immaterial.19' 

(C)  Sale  of  Intoxicants.— A  certificate  was  held  rendered  void 
by  insured  engaging  in  the  sale  of  malt  liquors,1"  even  though  he 
received  no  compensation. ™ 

Non-Payment  of  Dues  or  Assessments — In  General. — "Where  the 
constitution  and  by-laws  provide  that  a  member  failing  to  pay  any 


MS — Statutory  Provision.  Against  ror- 
feltnrs.  (■*•  38  Csnt.  Dig-.  Insnr- 
MU«,  §  1880.) 

181.  Acts  list  Log.  (1st  Extra 
Seas.)  c.  38.  declaring  untrue  state- 
ments. In  an  application  for  member- 
ship In  a  fraternal  beneficiary  assocla- 


ertlflce 


...  _  member  reinstated  before  the 
took   effect.— Supreme   Ruling   of  Fra- 
ternal Mystic  Circle  v.  Hansen,  161  S. 
W.  64.     See  28  Cent.  Dig.  Insurance.  1 
1890. 


of  Member.      (S«  98   Cent.   IMS'.  »- 
nnuct,  i  1888.) 

198.  Where  a  member  of  a  fraternal 
organization  was  not  In  good  standing 
at  the  time  of  his  death  In  the  only 
subordinate  temple  to  which  he  be- 
longed or  could  belong,  there  could  be 
no  recovery  on  the  certificate.— Inter- 
national Order  of  Twelve  Knights  & 
Daughters  of  Tabor         -■  -    '"    " 


under  Code  Cr.  Proe.  Art  884.  provid- 
ing that  the  judgment  of  conviction  If 
suspended  does  not  become  final  while 
an  appeal  remains  undetermined,  and 
Penal  Code,  Art.  27,  declaring  that  an 
accused  person  la  a  convict  only  after 
final  condemnation  by  the  court  of  laat 
resort  to  which  It  may  have  been 
thought  proper  to  appeal. — Woodmen 
of  the  World  v.  Dodd,  184  S.  W.  Z54. 
See  S8  Cent.  Dig.   Insurance.  I   1893. 

184.    Where  an  applicant  for  a  life 
certificate    states    that    he    has    never 
used  narcotics,  the  association  cannot   , 
:   liability   thereon   by  showing  a 


of  n 


-colics 


i  did  r 


ernlty  t 


habit.— Ni 
arnes,  80  S.  W 
nutual  benefit 
held  rendered  void  by  Insured  engaging 
In  the  sale  of  malt  liquors. — Modern 
Woodmen  of  America  v.  Lynch,  141  S. 
W.    1056. 

188.  The  fact  that  Insured  did  not 
receive  compensation  for  performing 
the  services  incident  to  the  sale  of 
Intoxicants  prohibited  by  a  mutual 
benefit    certificate   held    r 


,    320.      See 


i  Cent.  Dig.  : 


s  forfeitui 


Id. 


1    1 

718 — Violations  of  Terms  or  Conditions 
of  Contract.  (Bias  28  Oast.  Dig".  In- 
surance,   §§   1893,   1894.) 


183.    Where  a  ber 

leflt  cert 

\ided   for   forfeiture 

If  a   m 

convicted  of  a  feloi 

ly.   the 

policy  was 

not  forfeited  where 

Insured 

died  penrt- 

lng  a  motion  for  r. 

■hearing 

on  appeal 

from    a    conviction 

of    ma 

ns  laughter. 

eflt  life  Insurance  policy 
provided  that  It  should  become  void  If 
the  holder  became  so  far  intemperate 
as  to  permanently  Impair  his  healtn, 
and  he  could  then  be  expelled  from  the 
fraternity.  Deceased  was  expelled 
because  of  his  excessive  drinking,  and 
that  habit  ultimately  caused  his  death. 
Held  that.  In  an  action  on  the  policy, 
the  question  whether  the  deceased  was 
Insane  at  the  time  of  his  expulsion  was 
Immaterial. — Kempe  v.  Woodmen  of 
the  World.    44    F     ~"     """ 


» Goot; 
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"shell  stand  suspended,"  a  member  so  failing  ipso  facto 
is  suspended  without  further  action  on  the  part  of  the  society."8  I0* 
Most  policies  contain  this  provision  and  suspension  for  non-pay- 
ment of  dues  is  the  general  rule.  In  a  case  where  the  policy  set 
forth  a  number  of  causes  for  forfeiture,  ending  with  the  clause 
"or  shall  violate  any  of  the  conditions,"  etc.,  this  clause  was  held 
to  refer  to  the  conditons  enumerated  and  not  to  the  condition  con- 
tained in  another  section  providing  for  the  payment  of  bi-monthly 
premiums  and  forfeiture  for  non-payment  thereof.1'* 

Notice  of  Time  of  Payment. — The  general  rule  is  that  notices  of 
assessments,  if  mailed,  would  be  presumed  to  have  been  received.™5 
However,  in  an  early  case,  under  by-laws  providing  that  notice 
shall  be  given  of  assessment  due  before  there  shall  be  a  forfeiture, 
notice  to  a  member  put  in  the  mail,  directed  to  him,  but  not  shown 
to  have  reached  him,  was  held  insufficient  to  support  a  forfeiture.101 

What  la  Sufficient  Notice. — A  notice  stating  that  it  is  a  mortuary 
call  for  payment  of  death  claims  according  to  an  annexed  list 
showing  the  number  and  amount  of  each  policy,  the  name  and 
residence  of  the  deceased,  and  the  name  of,  and  the  amount  and 
date  of  payment  to,  each  beneficiary,  is  sufficient.30* 

BOO.  Where  the  constitution  of  * 
mutual  benefit  association  provides 
that  a  member  falling  to  pay  any  as- 
sessment "shall  stand  suspended,"  a 
member  by  failure  to  pay  his  assess- 
ments Ipso  facto  Is  suspended,  without 
any  vote  of  the  lodge.  Supreme  Lodge 
v.  Wlckser,  12  S.  W.  175,  72  Tex.  267, 
distinguished. — Supreme  Lodge  Knights 
of  Honor  v.  Keener,  16  S.  W.  1081,  6 
Tex.  Civ.  App.   2S7. 


198.  Where  the  constitution  of  a 
mutual  benefit  Insurance  society,  which 
was  made  a  part  of  the  certificate  sued 
on.  provided  that,  If  the  beneficiary's 
dues  were  not  paid  to  the  clerk  of  his 
camp  as  required  by  the  constitution 
snd  by-laws  of  the  order,  the  certifi- 
cate should  be  null  and  void,  such  pro- 
vision authorized  the  forfeiture  of  the 
certificate  without  further  action  on 
the  part  of  the  aoclety  on  the  mem- 
ber's failure  to  pay  dues  ss  required. 
—Sovereign  Camp  W.  O.  W.  v.  Hicks, 
84   S.   W.   426. 

199.  A  policy  provided  that,  If  it 
shall   come   to   the  knowledge   of   said 

■  made  fall 


I    In 


appllcatloi 


i    the 


good  faith  of  which  this  certifies 
Issued,  or  it  the  Insured  shall  be 
Kullty  of  any  criminal  act.  or  shall 
Injure  his  health  by  the  use  of  alco- 
holic or  other  stimulants,  or  shall 
become  an  habitual  user  of  Intoxicants, 
"or  shall  violate  any  of  the  conditions 


Ml.  Under  by-laws  providing  that 
notice  shall  be  given  of  assessment 
due  before  there  shall  be  a  forfeiture, 

directed  to  him,  but  not  shown  to 
have  reached  him.  Is  Insufficient  to 
support  a  forfeiture. — AfcCorkle  v.  Tex- 
as Benevolent  Ass'n,   8    S.  W.   618. 

SIM.  Under  Act  111.  June  IS.  1887. 
I  6,  prescribing  the  form  of  assess- 
ment notice,  a  notice  stating  that  it  In 
a  mortuary  call  for  payment  of  death 
an    annexed    list 


ig   the   i 
lollcy,    t 


mber    r 


shall    violate 

of   the   conditions,"    i 

!tc.   refers   to 

conditions   and   agrei 

■incuts    of   thi 

ture  particularly  em 

imerated.  and 

i  the  condition  contained  In 
ection  providing  for  the  payment  of 
i- monthly  premiums,  and  for  for- 
elture  for  nonpayment  thereof.— Smith 
.  Covenant  Mut.  Ben.  Ass'n.  43  S.  W". 
19,   16  Tex.  Cfv.  App.  693. 


of  the  dec 


each  beneficiary.  Is  sufficient. — Smith 
v  Covenant  Mut.  Ben.  Ass'n,  43  S.  W, 
819.    16    Tex.    CIv.   App.    693. 

203.  Notices  of  assessments.  If  mail- 
ed, would  be  presumed  to  have  been 
received. — State  Division.  Lone  Star 
Ins.  Union  v.  Blassengame.  182  S. 
W.    «. 
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Sufficiency  of  Payment  or  Tender  of  Payment — Payment  Through 
Third  Party. — In  a  case  where  payments  were  made  through  a 
third  party,  who  did -not  remit  all  such  payments  to  insurer,  the 
fact  that  the  officers  permitted  this  mode  of  payment  without 
making  contrary  instructions  precludes  the  association  from  set- 
ting up  the  defense  that  dues  and  assessments  had  not  been  paid.2"1 
In  another  case,  where  the  insured  directed  his  mother  to  pay  the 
premium  and  she  did  so,  but  after  the  note  became  due,  he  could 
not  prevent  forfeiture  by  asserting  that  he  did  not  know  the  facts 
concerning  the  payment,  though  he  continued  his  payments  there- 
after, she  being  his  agent.201 

Default  as  a  Ground  of  Porfettnre — In  General. — The  rule  is  that 
if  the  premiums,  dues  or  assessments  are  not  paid  at  the  time 
stated  in  the  certificate,  such  certificate  is  forfeited  if  the  rules  of 
the  association  so  provide.20*  tlx  2"  *"  However,  the  statutes  of 
1914  do  not  provide  that  the  certificates  shall  contain  conditions  of 
premium  payment  as  did  the  statutes  of  1911.  Obscurity'  in  by- 
laws other  than  the  one  providing  for  payment  of  the  monthly 
rate,  have  no  bearing  on  the  issue  of  failure  to  pay  such  rate.*1** 

Where  Vote  of  Association  is  Required  After  Default.— Under  a 
law  of  an  order  requiring  the  time  of  suspension  to  be  fixed  by  a 
vote  of  the  association,  an  order  of  an  officer  suspending  a  mem- 
ber is  inoperative  without  the  vote.80'  It  would  be  only  prima 
facie  evidence  of  its  legality  and  parol  evidence  would  be  admis- 
sible to  Bhow  it  was  by  order  of  an  officer  alone."™  Further,  in 
such  case,  where  the  beneficiaries  have  done  everything  required 

753 (b)     BnfflcitiioT     of     Varment     or  7BO— (c)    Default  u  ■  Ground  of  Tor. 

Tender  to  Prevent  Forfeiture.    (Im  feiture  la  Oeneral.    (Sm  SB  Coat.  nlf. 

SB     Out.     Dlf.    IWIIUM,     H     IS03,  taWTMWS,  58  ISM,  ISM,  1903.) 

,*08-'  90S.     Where      the      constitution     and 


eneflt   society   pro- 

.      ,,  .,.,-..,    t,,„L    ,,. „!,,.,, ..,ent   of  a    monthly 

contract,      the      assured      directed      bin       aB8eBHment  ^^^  tho  nrBt  day  of  the 


804.    Where,  under  a  life  1 

contract,     the     assured     diret  „,.._.._  ,..„  .» „ 

mother   to   pay   his  premium  and  she  succeeding   month   ■houUT  forfeit"  L- 

dld   so,   but  after  it   became  due,   for-  certificate   without   action   by   the   as- 

felture  cannot  be  prevented  by  assert-  soclatlon,    and    at    the    time    deceased 

Inn    that    he    did    not    know    the    facta  was  taken   sick  he  was  in  default  and 

concerning:  the  payment,  though  he  con-  had  been   returned   by    the  local   secre- 

tlnued    his    payments    thereafter,    she  tary  aa  delinquent,  and  no  effort  was 

being    his   agent   in    the   transaction. —  made    to    pay    such    delinquent    aaaeas- 

Unlted  Moderna  v.  Pike.  T8  S.  W.  714.  ments   prior  to  hia   death,   the  certifi- 
cate   was    forfeited.— Fletcher    v.    Su- 

305.     Where  a  member  at  Urge  of  a  preme    Lodge    Knights    and    Ladles    of 

fraternal   order   paid   duea   and   assess-  Honor,    136    S.    W.    201.      See    28    Cent. 

ments  to  a  third  person,  who  remitted  Dig.  Insurance.  II  1896,  180S. 

them   to  the  supreme  officers,   who   re-  SOT.     Where    the    laws    of   a    mutual 

celved    them    without    objections,    and  association  require  the  payment  of  all 

the  officers  did  not  Instruct  the  mem-  assessments  within   30  days  after  the 

ber  not  to  make  payments  to  auoh  per-  date  of  the  notice  thereof,  on  penalty 

son,  and  the  member  continued   to  do  of   suspension,   the   time   of   which    is 

so    until   her   death,   and   such   person  to  be  fixed  by  vote  of  the  association, 

did  not  remit  them  all.  a  recovery  on  an  order  of  an  officer  of  the  assocla- 

the  certificate  could  not  be  defeated  on  tion,    suspending    a    member    for    non- 

the  around  that  dues  and  assessments  payment  of  an  assessment,  but  without 

had   not  been  paid. — Supreme   Hive  of  the    required    vote,    la    Inoperative. — 

Ladles    of  Maccabees   of   the   World    v.  Knights  of  Honor  v.  Wickser,  12  8.  W. 

Owens.  1«7  S.  W.  233.  ITS. 
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of  them,  the  refusal  of  the  society  to  credit  the  insured  with  assess- 
ments paid  after  the  illegal  suspension  or  to  give  the  proper  officers 
the  required  notice  of  death  does  not  prejudice  the  rights  of  bene- 
ficiaries in  recovering  on  the  certificate.208  A  provision  in  the  by- 
laws that  on  a  member's  failure  to  pay  his  dues  the  lodge  "shall 
suspend  him"  rendered  him  subject  to  suspension  but  did  not  on 
his  failure  to  pay  Ipso  facto  suspend  him  without  any  action  of 
the  lodge.210 

Provisions  Prohibiting  Forfeiture  During  Sickness. — Whore  the 
laws  of  an  order  provide  that  a  certificate  shall  not  be  forfeited 
for  non-payment  of  dues  during  sickness-it  is  immaterial  that  dur- 
ing her  sickness  the  member  stated  that  she  knew  she  was  in  ar- 
rears, that  she  did  not  intend  to  pay  any  dues  and  did  not  care  to 
keep  up  the'  insurance."1 

Funeral  Benefits  Not  Forfeited  When. — A  beneficiary  is  often  en- 
titled under  a  certificate  to  funeral  benefits  even  though  the  in- 
sured is  in  arrears  as  to  dues.1™  In  a  case  where  the  laws  pro- 
vided for  forfeiture  of  funeral  benefits  in  arrears  for  different 
assessments  to  amount  of  three  months'  dues,  it  was  held  that  for- 
feiture thereunder  could  be  only  arrears  in  all  such  assessments 
for  three  months.2" 


SOB.  Where  the  suspension  of  .  a 
member  'of  a  mutual  association  for 
nonpayment  of  an  assessment  la  Il- 
legal, the  refusal  of  the  association  to 
credit  the  Insured  with  assessments 
paid  thereafter,  or  to  give  to  the  prop- 
er officers  the  required  notice  of  his 
death,  does  not  prejudice  the  right 
of  the  beneficiaries  under  his  certifi- 
cate to  recover  thereon,  they  having 
done  everything  required  Of  them. 
and  there  being  funds  subject  to  such 
payment. — Knights  of  Honor  v.  Wick- 
ser,  12  8.  W.  175. 

80s.  The  entry  of  an  order  upon  the 
minutes  of  a  mutual  association,  sus- 
pending a  member  for  nonpayment  of 
an  assessment,  being  only  prima  facie' 
evidence  of  Its  legality,  parol  evidence 
is  admissible  to  Show  that  It  was  by 
order  of  an  officer  alone. — Knights  of 
Honor   v.   Wlckser,    12    B'.   W.    1T5. 

910.  A  provision  In  the  by-laws  of  a 
lodge,  that,  on  a  member's  failure  to 
pay  his  dues,  the  lodge  "shall  suspend 
him,"  rendered  him  subject  to  sus- 
pension, but  did  not.  on  his  failure 
to  pay,  Ipso  facto  suspend  htm,  with- 
out any  action  of  the  lodge.— Grand 
Lodge,  F.  A  A.  M.  of  Texas  v.  DIUard, 
162  S.  W.  1172.  See  28  Cent.  Dig.  In- 
surance,   II    1895.    1SS6,    1902. 

&11.  The  constitution  and  by-laws 
of  an  association  providing  that  a 
member  cannot  be  suspended  for  non- 
payment of  dues  while  sick,  it  is  im- 
material that  during  her  sickness  she 
had  stated  that  she  knew  she  was  In 
arrears,  that  she  did  not  Intend  to 
pay  any  dues,  and  did  not  wish  to  keep 


up  the  Insurance. — Grand  Temple  A 
Tabernacle  in  the  State  of  Texas  of 
the  Knights  A  Daughters  of  Tabor  of 
the  International  Order  of  Twelve  v. 
Counts,  167  3.  W.  1180.  See  28  Cent 
Dig.  Insurance,   tl   1895-1908. 

■13.  Member  of  fraternal  associa- 
tion having  until  January  30th  to  pay 
endowment  dues,  and  who  died  on  Feb- 
ruary 29th  without  paying,  held  not 
in  arrears  under  provision  forfeiting 
endowment  right  for  being  In  arrears 
one  month. — Grand  Court  of  Texas  In- 
dependent Order  of  Calantbe  V.  Johns, 
181   S.   W.   869. 

a  13.  Where  benefit  association's 
laws  provided  forfeiture  of  funeral 
benefits  of  member  In  arrears  for  dif- 
ferent assessments  to  amount  of  three 
months'  dues,  held,  that  forfeiture 
thereunder  could  be  only  for  arrears 
in  all  such  assessments  for  three 
months. — Id. 

31*.  Under  Rev.  St.  1911,  Art.  1834, 
a  death  benefit  cannot  be  recovered 
where  the  member  was  In  default  In 
his  assessments,  and  the  certificate 
provided  that  no  benefit  could  be  re- 
covered In  such  event. — Grayson  v. 
Grand  Temple  and  Tabernacle  In  State 
of  Texas  of  Knights  and  Daughters  of 
Tabor  of  the  International  Order  of 
Twelve,  171  S.  W.  189. 

BIS.  Beneficiary  of  member  In  fra- 
ternal association  held  entitled  to  fun- 
eral benefits,  notwithstanding  the  mem- 
ber was  In  arrears  to  the  general  so- 
ciety, and  also  in  arrears  In  payment 
of  dues  to  the  local  society. — Id. 
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Excuses  for  Non-Payment  of  Dues  or  Assessments — (A)  Custom 
of  Secretary  to  Collect. — Where  the  rules  did  not  require  the  secre- 
tary to  go  to  the  homes  of  members  and  collect  the  dues,  his  pre- 
vious custom,  of  which  the  supreme  lodge  had  no  notice,  in  so  do- 
ing was  a  mere  courtesy,  on  which  no  rights  could  be  based.2" 

(B)  Custom  of  Paying  Dues  and  Not  Suspending  at  One*.  — 
Where  the  by-laws  provided  that  a  sick  member  should  be  taken 
care  of  by  the  lodge  in  whose  jurisdiction  he  was  while  away  from 
home  and  where  the  local  lodges  knew  of  his  sickness,  where  it 
was  customary  for  local  lodges  not  to  suspend  until  the  member 
had  been  delinquent  for'  some  months  and  where  the  dues  were 
tendered  almost  two  weeks  after  they  were  due,  it  was  held  that 
the  non-payment  of  the  monthly  dues  did  not  forfeit  the  certifi- 
cate.11* In  this  case  the  rules  provided  that  the  society  should 
be  notified  in  writing  of  the  sickness  of  the  member  before  the  first 
of  each  month  in  which  event  the  society  should  pay  the  dues  for 
the  member.  This  being  a  condition  precedent  it  was  held,  in  the 
absence  of  such  notice,  the  lodge  was  under  no  obligation  to  pay 
the  dues  of  insured  while  ill  and  his  failure  to  do  so  was  insufficient 
to  excuse  a  forfeiture  for  non-payment,21*  even  though  he  was  un- 


816.  Holder  of  policy  In  a  mutual 
benefit  association,  by  (allure  to  pay 
assessments  within  16  days  after  not- 
ice, as  required  by  by-laws  on  face  ot 
policy,  declaring  forfeit  for  noncom- 
pliance, forfeited  bis  rlghts.- 


•.  Lone  Star 

See   2S   Cen 

1S9S.    1903. 

a  in*.     In 


Die. 


146  S.  W.  1041. 
.    ||    1896, 


pended  without  notice,  held  that  ob- 
scurity In  other  by-laws  pleaded  would 
have  no  bearing  upon  Issue  of  failure 
to  pay  monthly  rate.— Cole  v.  Knights 
of  Maccabees  of  the  World,   188  S.  W. 


care  and  report  to  the  lodge  of  wblch 
he'  was  a  member,  etc.  A  member  was 
taken  sick  while  away  from  borne 
about  IB  days  before  the  maturity  of 
monthly  dues.  The  local  lodge  at  the 
place  where  he  then  was,  and  the  local 
lodge  ot  the  place  to  which  he  was 
later  removed,  and  the  home  lodge 
knew  of  his  sickness.  The  monthly 
dues  were  not  paid.  They  were  ten- 
dered about  14  days  after  maturity. 
but  refused.  It  was  customary  for 
local  lodges  not  to  suspend  a  member 
for  nonpayment  of  dues  until  after  a 
member  had  been  delinquent  for  some 
months.  Held,  that  the  nonpayment 
of  the  monthly  dues  did  not  work  a 
forfeiture  of  the  member's  certificate. 
—Brotherhood  of  Railw 


Dee,  1 


custom,  of  which  the  supreme  lodge 
had  no  notice.  In  so  doing  was  a  mere 
courtesy  on  which  no  rights  could  be 
based. — Fletcher  v.  Supreme  Lodge 
Knights  and  Ladles  of  Honor,  135  S. 
™ ~  e  28  Cent.  Dig.  Insurance. 


492,  Judgm. 


I    1 

am.  The  by-laws  of  a  fraternal  ben- 
eflt  society  composed  of  a  grand  and  Held  tfc 
local  lodges  provided  that,  where  a  tlce.  th 
member,  while  at  a  distance  from  his  tlon  to 
lodge  became  sick,  the  lodge  in  whose  111,  and 
Jurisdiction  he  then  was  should  make 
reasonable  provision  for  his  temporary 


See    28 
Cent.  Dig.  Insurance,  I   1906. 

ait.  A  rule  of  a  mutual  benefit  so- 
ciety provided  that.  If  a  brother  in 
good  standing  becomes  sick  or  dis- 
abled, he  shall  Immediately  notify  tha 
financier  of  his  lodge  in  writing,  and 
on  receipt  of  such  notice  by  the  fianao- 
cler  before  the  1st  day  of  the  month 
the  brother's  dues  shall  be  paid  by  his 
lodge  for  such  period  as  the  lodge 
shall  determine:  but  such  written  no- 
tice shall  be  a  condition  precedent  to 
the  brother's  rights  under  the  section. 
Held  that,  In  the  absence  of  such  no- 
lodge  was  under  no  obllga- 
......    of  lnHL    .  .      ... 


that  his  f 


j   do  a 


s   for 
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conscious  at  the  time  the  assessment  was  payable. m  It  was  fur- 
ther held  that  the  custom  of  the  society  to  advance  dues  of  sick 
members  was  at  most  a  courtesy  which  would  not  estop  the  asso- 
ciation from  forfeiting  the  certificate."0 

(0)  Agreement  of  Clerk  to  Pay*  Dues. — It  is  no  defense  that  the 
clerk  agrees  to  pay  the  dues  for  a  member,  where  it  is  not  author- 
ized by  the  by-laws.211 

(D)  Insanity  of  Member. — Where  the  by-laws  require  an  asso- 
ciation to  pay  the  dues  of  a  member  who  was  insane  and  financially 
unable  to  pay  his  dues,  provided  the  payments  were  not  in  arrears 
more  than  three  months,  such  association  is  not  required  to  pay 
the  dues  where  proof  of  his  insanity  was  offered  six  months  after 
his  suspension  for  non-payment  and  more  than  three  months  after 
his  death.2" 

(E)  Suspension  of  Local  Camp. — After  the  suspension  of  a  local 
camp  unless  a  member  takes  steps  to  secure  a  reinstatement  under 
the  rules  of  the  order,  of  which  he  is  charged  with  knowledge,  and 
attends  to  the  payment  of  his  dues,  his  beneficiary  cannot  recover.2" 
However,  his  certificate  would  not  be  forfeited  for  non-payment  of 
dues  for  a  month  when  -he  sought  the  clerk  to  pay  his  dues  but 
was  unable  to  find  him.22* 


aao.  A  custom  on  the  part  of  local 
lodges  of  mutual  benefit  societies  to 
advance  dues  of  sick  members  to  pre- 
vent their  expulsion  for  failure  to 
pay  dues  was  at  moat  but  a  courtesy, 
which  could  not  estop  the  association 
from  enforcing  a  forfeiture  of  a  mem- 
ber's   certificate    for    nonpayment    of 

aai.  It  was  no  excuse  for  Insured's 
failure  to  pay  assessment*  levied  on 
his  benefit  certificate,  for  nonpayment 
of  which  a  forfeiture  was  declared, 
that  Insured  was  unconscious  and  un- 
able to  attend  to  business  at  the  time 
the  assessment  was   payable. — Id. 

M3  Under  Rev.  St.  1911,  Art.  4847, 
prohibiting  waiver  of  the  constitution 
or  laws  of  a  fraternal  beneficiary  oo- 

agreement  by  the  clerk  not  authorized 
by  the  by-laws  to  pay  the 


s  hie 


v.    Wairnon.    164    S. 

Cent.   Dig.   Insurance,   1   1906. 

293-  Where  the  by-laws  of  a  mutual 
benefit  association  required  It  to  pay 
the  dues  of  a  member  who  was  Insane, 
and  financially  unable  to  pay  his  dues, 
but  provided  that  such  payments 
should  not  be  made  If  the  member  was 
In  arrears  more  than  three  months,  the 
association  was  not  required  to  pay 
the  dues,  where  no  proof  of  the  In- 
sanity of  a  member  was  offered  until 
six  months  after  his  suspension  for 
d  more  than  three 
Is   death.— Id. 


flat     Where  a  member  of  a  mutual 

benefit  society  was  required  to  pav 
dues  to  the  clerk  of  his  local  camp,  and 
within  the  month  of  January,  1901, 
during  which  he  was  required  to  pay 
an  assessment,  his  agent  sought  such 
clerk  to  pay  the  same,  but  was  In- 
formed that  he  was  absent,  and  his 
wife  did  not  know  of  his  whereabouts, 
and  he  did  not  appear  until  February 
15th,  when  he  Informed  Insured's  agent 
that  he  was  no  longer  clerk,  and  that 
the  camp  had  been  disbanded,  Insured 
was  not  subject  to  a  forfeiture  of  his 
certificate  for  failure  to  pay  the  assess- 
ment levied  for  January. — Sovereign 
Woodmen  of  the  World  v.  Hicks, 


S4    f 


.     42S. 


institution  of  a  mutual 
benefit  society  provided  that  whenever 
a  suspended  camp  failed  to  reinstate 
within  30  days  thereafter  no  benefits 
should  be  paid  on  the  death  of  any  of 
its  members,  unless  the  deceased  mem- 

and  dues  at  his  death,  or  held  an  unex- 
pired withdrawal,  transfer,  or  recogni- 
tion card,  Issued  by  the  camp  before 
its  suspension,  and  ofllaial  receipts 
showing  him  to  be  In  good  standing. 
A  subsequent  provision  declared  that 
tndlng  In  a  camp 


t  the  t 


of  its 


i   pay- 


iragea    and    50    ( 
to  the  sovereign  clerk  might  be  trans- 
ferred   to   another   camp,    or   be   made 

pension  of  a  camp  to  which  a  member 
In     good     standing     belonged     he     was 
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Estoppel  or  Waiver  Affecting  Bight  of  Forfeiture— (A)  Accept- 
ance of  Does  and  Assessments. — The  custom  of  a  local  lodge  in  ac- 
cepting dues  four  or  five  days  overdue  will  not  estop  the  supreme 
lodge  from  claiming  a  forfeiture,  the  latter  not  being  chargeable 
with  the  knowledge  of  the  former.12*  Neither  will  the  acceptance 
by  the  supreme  lodge  of  overdue  assessments  from  a  local  lodge 
estop  it  from  forfeiting  the  policies.**'  Where  insurer  elects  not  to 
return  the  dues  for  any  particular  months  it  waives  any  failure  of 
the  member  to  comply  with  the  rules  of  the  order  in  the  payment 
of  dues  for  such  months."9  It  has  been  held  that  an  association  is 
Hot  estopped  to  deny  the  rights  of  a  divorced  husband  as  bene- 
ficiary on  his  wife's  policy  by  the  fact  that  it  accepted  payments 
of  premiums  from  him  after  the  divorce.*" 

(B)  Failure  of  Insurer  to  Send  Notices  or  Drafts  as  'Per  Cus- 
tom.— .The  association  is  estopped  to  forfeit  a  certificate  where  a 
member  relied  on  the  promise  of  the  manager  to  draw  on  him  for 
assessments  as  he  had  theretofore  done.**"  In  the  same  way  an  in- 
sured who  relied  on  a  custom  of  the  collecting  officer  to  send  out 
notices  can  defend  on  the  ground  of  estoppel.*"  He  must  rely  on 
a  continuance  of  the  custom  and  be  misled  by  failure  to  receive 
such  notice  or  there  is  no  estoppel,*" 

(0)     Use  of  Intoxicating  Liquor. — An  association  having  knowl- 


charged  with  knowledge  of  his  duties 
Id  order  to  retain  his  standing,  and 
hence,  he  having  taken  no  steps  to 
procure  reinstatement  at  the  time  of 
his  death,  during  which  two  asessa- 
ments  became  due  and  were  unpaid, 
hie  beneficiary  was  not  entitled  to  re- 
cover on  the  certificate. — Sovereign 
Camp  Woodmen  of  the  World  v.  Hicks, 
B4  s.  w.  m. 


70S — Estoppel      or      Waiver      ASeotdua- 
Might  of  TorfaUnrs.    (Ma*  aa   Cent. 
Dig.   Insurance,   H    1907-1918.) 
828.     Where    members    of   a    benevo- 
lent Insurance  association   make  their 
contract  with   the  supreme  lodge,   the 
custom  of  the  local  lodge  In  accepting 
dues    four   to   Ave   days    overdue,   un- 
known to  the  supreme  lodge,  does  not 
eatop  the  supreme  lodge  from  claiming 
■      "  a  dues  are  paid  In  that 


the 


charged  with  .knowledge  possessed  by 
the  officers  of  the  local  lodge,  and  they 
not  having  authority  as  agents  to  waive 
forfeitures.— United  Moderns  v.  Pike. 
T6   8.    W.    774. 

3S7.  The  custom  of  the  financier  of 
&  local  lodge  of  &  benevolent  Insurance 
association  of  sending  reports  to  the 
supreme  lodge,  and  their  acceptance. 
without  protest,  later  than  directed  by 
the  by-lawa,  does  not  estop  the  su- 
preme lodge  from  claiming  a  forfeiture 
for  delay  In  payment  of  dues,  since 
the  promptness  Of  these  reports  In  no 
way  affects  the  rights  of  members.— 
United  Moderns  v.   Pike,  76  S.  W.  774. 


Where  a  member  of  a  mutual 
benefit  society  on  the  suspension  of  his 
local  camp  failed  to  comply  with  the 
society's  constitution  and  by-laws  with 
reference  to  maintaining  his  standing, 
the  fact  that  the  sovereign  clerk  wrote 
him  a  letter,  after  he  was  in  arrears 
for  assessments.  Inclosing  a  blank  ap- 
plication for  reinstatement,  and  In-  ' 
forming  him  that  If  he  would  fill  out 
the  application  and  forward  It  to  the 
clerk,  together  with  all  aasessments 
unpaid,  he  could  be  reinstated,  with 
which  directions  he  did  not  comply,  did 
not  constitute  a  waiver  of  his  failure 
to  pay  previous  assessments  and  com- 
ply with  the  laws  of  the  society. — Sov- 
ereign Camp  Woodmen  of  the  World  v. 
Hicks.    84    S.   W.   426. 

aflS.  Where  a  member,  relying  on 
the  promise  of  the  manager  to  draw 
on  him  for  assessments,  and,  being 
misled  by  the  fact  that  such  drafts 
have  been  twice  made  on  him.  Is  sua- 
petlded  for  nonpayment  of  an  assess- 
ment for  which  no  draft  was  made. 
and  cannot  be  reinstated  because  his 
health  has  become  Impaired,  the  as- 
sociation la  estopped  to  Insist  on  a 
forfeiture. — McCorkle  v.  Texas  Benev- 
olent  Ass'n.    S    S.    W.    Gill. 

030.  An  association  Is  not  estopped 
to  deny  the  rights  of  a  divorced  hus- 
band aa  beneficiary  on  his  wife's  policy 
by  the  fact  that  it  accepted  payments 
of  premiums  thereon  from  him  after 
divorce,  or  that  It  paid  him,  after  her 
death,  a  funeral  benefit. — Lawson  v. 
United  Benev.  Ass'n,  1S6  S.  W.  976. 


ogle 
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edge  of  insured's  excessive  drinking  long  prior  to  his  expulsion 
therefor  is  not  estopped  from  setting  up  such  expulsion  where  the 
certificate  provided  it  should  become  void  if  the  holder  drank  so 
as  to  injure  his  health.188 

(D)  Knowledge  of  Habits  of  Insured. — A  local  lodge  as  agent 
of  the  supreme  lodge  was  held  to  waive  in  its  behalf  the  breach  of 
warranty  caused  by  the  habits  of  insured  where  such  local  lodge 
had  full  knowledge  of  the  continued  violation  of  the  rules  of  the 
order  by  insured .*** 

(E)  False  Statements  as  to  Age  in  Application. — Such  state- 
ments cannot  be  held  to  be  waived  because  the  insurer  had  notice 
of  facts  that  would  put  a  reasonable  man  on  notice — it  must  have 
actual  knowledge."* 


031.  The  officers  of  the  supreme 
lodge  of  a  benevolent  association  have 
the  authority  to  waive  a  by-law  sus- 
pending a  subordinate  lodge  for  failure 

.    and    aim 


!   the   paj 


!   for 


member  fixed  by  the  by  -law  a  aa  a 
penalty  against  aald  lodge,  to  be  paid 
before  Its  '  reinstatement. — Supreme 
Lodge  Nat.  Reserve  Ass'n  v.  Turner. 
47  S.  W.  44,  19  Tex.  Civ.  App.  146. 

■39.  The  acceptance  of  subsequent 
assessments  by  the  supreme  lodge  of 
a  benevolent  association  from  a  sub- 
ordinate  lodge,   after   knowledge    that 


>     Of      E 


islon 


wher 


the  members  paid  the  same  belle vlnr 
the  suspension  was  not  to  be  enforced, 
estops  the  supreme  lodge  from  setting 
up  such  cause  of  suspension  to  defeat 
a  recovery  by  a  member  of  aald  sub- 
ordinate lodge. — Supreme  Lodge  Nat. 
Reserve  Ass-n  v.  Turner.  47  8.  W.  44. 
19  Ten.  Civ.  App.   346. 

833.  The  knowledge  of  a  fraternal 
life  Insurance  company  through  Its 
officers,  of  a  member's  excessive  drink- 
ing, long  prior  to  the  time  he  was 
expelled  therefor,  does  not  estop  the 
company,  in  a  suit  on  the  policy,  from 
setting  up  the  expulsion,  since  the 
terms  of  the  certificate  provided  that 
it  should  become  void  If  the  holder 
drank  to  excess,  so  as  to  permanently 
Injure  his  health. — Kempe  v.  Woodmen 
of  the  World,  44  S.  W.  S8S. 

034.  The  mere  fact  that  the  local 
secretary  of  a  fraternal  Insurance 
order  had,  without  authority,  permitted 
a  member  of  two  years'  standing,  who 
had  full  knowledge  of  the  rules  of  the 
association,  to  pay  two  delinquent 
monthly  asaeaaments  without  comply- 
ing with  ths  required  conditions  for 
reinstatement,  while  he  enforced  the 
rules  against  all  other  members,  does 
not  show  a  custom,  binding  on  the 
order,  to  receive  assessments  tendered 
after  the  time  for  payment  has  ex- 
pired;  it   not   appearing   that   the   su- 


perior ofllcers  had  any  knowledge  of 
the  violation. — Fraternal  Union  of 
America  v.  Hwlock,  76  S.  W.  639. 

138.  Application  for  Insurance  In  a 
fraternal  order  was  made,  aa  required 
by  Its  rules,  to  a.  local  council.  Two 
of  the  members  were  required  to 
recommend  the  applicant.  Assessments 
were  collected  by  the  local  council, 
membership  in  which  was  required  to 
precede  the  Issuance  of  the  certificate. 
The  supreme  council  could  proceed 
only  through  the  local  council  against 
a  member  violating  its  rules.  The 
certificate  was  Issued  on  an  application 
containing  a  false  statement  as  to 
habits,  which  by  the  terms  of  the 
certificate  worked  a  forfeiture  thereof, 
and  barred  the  applicant  from  mem- 
bership. Insured  continued,  till  he 
died,  to  violate  the  contract,  with  the 
knowledge  of  the  officers  of  the  local 
council,  but  Ms  actions  were  Ignored. 
The  examiner,  who  was  also  aecretary 
of  the  local  council,  knew  of  the  breach 
of  warranty,  and  the  habits  of  Insurer! 
were  generally  known.  Held,  that  the 
icll  bore  the  relation  of  agent 
o  the  supreme  council  with  reference 
o  Its  business  at  the  place  In  question. 
nd  that  It  had  waived  In  Its  behalf 
he  breach  of  warranty,  and  the  sub- 
equent  failure  of  Insured  to  abide  by 
ho  rules  of  the  order. — Order  of  Co- 
umbus  of  Baltimore  City,  Hd.,  v.  Fu- 
iua.   60  S.  W.   1080. 

236.  Where  insured,  in  support  of 
n  application  for  relnatatement  In  a 
lulual  benefit  association,  submitted 
physician's  certificate  which  showed 


that 


iuld  n 


estopped 


itated,  the  Insurer  was 
o  rely  on  the  forfeiture 
nlstake  of  its  local  officer  in  informi- 
ng insured  that  a  medical  certificate 
«aa  required  .in  order  to  secure  his 
Judgment,  108  S.  W. 
'Brotherhood  of  Rail- 
v.  Dee,  111  S.  W.  896, 
See    26    Cent.   Dig.    In- 


491,    reversed. 

101    Tex.    697. 

11  1907-1916. 


,  GooqIc 
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(7)  Estoppel  by  Acts  of  Insurer. — If  the  insurer  by  its  conduct 
misleads  the  insured  to  his  expense  and  harm  it  may  be  estopped 
to  assert  a  forfeiture.*"  "°  ■*• 

Authority  to  Waive  Suspension. — It  has  been  held  that  the  of- 
ficers of  a  supreme  lodge  have  authority  to  waive  a  by-law  suspend- 
ing a  local  lodge  for  non-payment  of  dues  and  the  payment  of  a 
fine  by  each  member."1 

As  to  Enforcing  Suspension. — Where  the  supreme  lodge  accepts 
assessments  after  it  has  knowledge  that  a  cause  of  suspension 
exists,  where  the  members  paid  same  believing  the  suspension  would 
not  be  enforced,  it  is  estopped  from  setting  up  such  cause  of  sus- 
pension to  defeat  a  recovery  by  a  member  of  the  local  lodge.151  In 
another  case  a  society  was  held  to  waive  its  right  to  suspend  a 
member  who  had  disappeared,  by  accepting  dues  and  assessments 
and  failing  to  enforce  suspension  under  its  laws.24* 

As  to  Reinstatement. — Where  insured  who  was  in  good  health, 
took  no  steps  towards  reinstatement,  the  forfeiture  of  the  policy 
was  not  waived  by  subsequent  notices."1  Nor  is  the  sending  of  a 
blank  application  for  reinstatement  and  a  request  to  pay  up  back 
assessments  a  waiver  of  insured's  failure  to  pay  such  back  assess- 
ments where  he  does  not  .take  advantage  of  his  opportunity  to 
be  reinstated."9  A  single  instance  where  a  local  secretary,  with- 
out authority  permitted  the  payment  of  delinquent  dues  without 


337.  The  defense,  to  an  action  on  a 
benefit  certificate,  that  insured  made 
false  statements  In  his  application  a? 
(o  his  age  and  aa  to  whether  he  had 
previously  been  a  member  of  the  order. 
cannot  be  held  to  have  been  Halved 
because  the  Insurer  had  notice  of  facts 
which  would  cause  a  peraon  of  ordi- 
nary prudence  to  make  inquiry,  and 
that  such  inquiry,  If  prosecuted  with 
reasonable  diligence,  would  have  re- 
sulted In  actual  knowledge  of  the 
falsity    of    the    stat. 


i    of    ■ 


founded  upon  actual  and  not  construc- 
tive knowledge. — Brotherhood  of  Rail- 
road  Trainmen  v.   Roberts.   107   S.   W. 

esc. 

338.  Where  the  policy  or  benefit  cer- 
tificate provides  for  termination  on 
failure  to  pay  premiums  or  dues,  with- 
out affirmative  act  of  the  Insurer,  con- 
duct of  the  insurer  misleading  the  ln- 


walve  the  forfeiture  provisions  of  the 
policy  Is  Immaterial,  where  the  Jury 
found  (hat  the  general  manager  waived 
such  conditions. — Lone  Star  Ina.  Union 
v.  Brannan.  184  S.  W.  891. 

341.     Forfeiture    of    policy    for    non- 

by  subsequent  notices,  nor  by  in- 
pay  arrearages  and  lie  re- 
Instated,  If  In  good  health,  where  In- 
sured took  no  steps  towards  reinstate- 
ment.— Hawkins  v.  Lone  Star  Ins. 
Union,  146  S.  W.  1041.  See  28  Cent. 
Dig.  Insurance,  I  1907. 

343.     The    failure    of    the    collecting 
officer  of  the  Insurer  to  comply  with  a 

quired  by  the  policy  held  available 
as  excuse  for  the  nonpayment  of  fixed 
dues  only  ns  ground  for  an  estoppel, 
and  that,  unless  a  member  In  default 


r  the  o 


o  pay  h 


feltu 


181    5 


.    681. 


Evidence  held  to  make  a  strong 
case  against  the  Insurer  of  estoppel  to 
plead  forfeiture  on  account  of  acts  of 
lis  general  manager,  though  conditions 
of  the  policy  as  to  forfeiture  may  have 
been  self-executing.— Id. 

940.    Whether  the  local  agent  of  an 
Insurance  company   was   authorized    to 


continuance  of  the 
custom,  and  wan  misled  by  failure  to 
receive  such  notice,  there  was  no  es- 
toppel.— Bennett  v.  Sovereign  Camp. 
Woodmen  of  the  World,  1S8  S.  W.  1023. 
343.  Benefit  society,  by  falling  to 
suspend  member  who  disappeared,  and 

merits,  held  to  have  waived  its  right 
to  suspend  him  pursuant  to  Its  laws. 
and  estopped  from  asserting  a  sus- 
pension.— Supreme  Ruling  of  Fraternal 
Mystic    Circle    v.    Hosklns,    171    S.    W. 
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complying  with  the  required  conditions  for  reinstatement,  does 
not  show  a  custom,  binding  on  the  order,  to  receive  assessments* 
after  the  time  for  payment  has  expired,  where  it  does  not  appear 
that  the  superior  officers  knew  of  it.m  In  another  case  it  was 
held  that  an  association  was  not  estopped  to  rely  on  a  forfeiture 
because  of  a  mistake  of  the  local  officer  in  telling  insured  that  a 
medical  certificate  was  necessary  to  accompany  the  application 
for  reinstatement,  where  such  certificate  showed  he  could  not  be 
reinstated  in  any  event. MS  Where  a  constitution  required  a  local 
lodge  to  hold  monthly,  meetings  and  provided  that  if  more  than 
sixty  days  had  elapsed  since  a  member's  suspension  he  must  pre- 
sent a  medical  certificate  before  reinstatement  and  his  application 
must  be  favorably  voted  on,  it  was  held  that  where  no  monthly 
meetings  were  held  for  several  months  after  the  suspension  of  a 
member  and  such  member  presented  his  application  at  the  first 
meeting  but  before  he  presented  his  medical  certificate  he  was 
killed,  the  failure  of  the  local  lodge  to  hold  regular  meetings  did 
not  estop  the  supreme  lodge  to  set  up  the  suspension  as  a  bar  to 
benefits."4  The  fact  that  the  local  lodge  received  his  delinquent 
dues  would  not  constitute  such  estoppel. 2,a 

Notice  and  Proceedings  to  Give  Effect  to  Forfeiture. — The  pol- 
icy is  held  to  be  sufficient  notice  to  the  insured  of  conditions  as 
to  payment  necessary  to  keep  the  policy  in  force."0  Before  a  mem- 
ber forfeits  his  right  under  a  policy,  notice  of  his  delinquency  must 
be  given  in  the  manner  provided  by  the  constitution  of  the  in- 
surer,1** and  no  other  method  will  suffice  in  the  absence  of  a  cus- 
tom or  contract  binding  upon  the  insured  to  receive  notice  in  a 
different  manner.2"  Neither  does  a  member  forfeit  bis  endowment 
right  where  he  is  summarily  suspended  where  the  laws  of  the  as- 
sociation provided  the  course  of  procedure  with  notice  and  hear- 

■M.     The     constitution     of    the    su-  Keener,  IE  S.  W.  1084.  6  Tex.  Civ.  App. 

preme  lodge  required  each  subordinate  IOT. 

lodge  to  hold  monthly  meetings,  and  ■«-  Nor  does  the  fact  that  the  sub- 
provided   that.   If   more   than   «0   days  ordinate   lodge  received   the   members 


had     elapse 

pension,   he   must   present   a    medical 

certificate,  and  his  application  for  re-       aSK^y.  Keener,  IB  S.W.  10)4*. Vfue! 


delinquent   dues,   and   gave   him   i 
celpt   therefor,  constitute  such  an   es- 
toppel.— Supreme     Lodge     Knights 


Lnstatemeot    must    be    favorably   voted  civ.  App.  2*7. 

upon  by  a  majority  of  the  subordinate  fi4&     Where    a    fraternal    Insurance 

lodge.     Held,  that  where  no  meeting  of  order,    after    receiving    notice    of    the 

a   lodge    was   held    for   several   months  death  of  a  member,   tendered  a  return 

after  a  member  was  suspended,  and  at  of  dues   received   for  a  certain  month, 

the  next  meeting  he  presented  his  ap-  but  elected   to  retain  dues  for  preced- 

pllcatlon   for   reinstatement,   but  failed  ing  months,  and  It  did  not  at  any  time 

to   present  the  medical    certificate,  but  prior    to    an    action    on    the    certificate 

presented   It   later,    and,    before   it  was  offer  to  return  such  dues,  it  waived  any 

accepted,  was  killed,  the  failure  of  the  failure  to  the  member  to  comply  with 

subordinate  lodge  to  hold  regular  meet-  the  rules  of  the  order  In  the  payment 

lngs  does  not  estop  the  supreme  lodge  of   the  dues    for    such    months — Orand 

to  set  up  the  suspension  of  the  mem-  Fraternity    v.    Mulkey,    ISO    S.    W,    242. 


™    .a  a  bar  to  his  right  to  benefits. —       See    28    Cent.   Dig.    Insurance.    It    1007- 
Supreme   Txidge   Knlghta   of   Honor   v.       1816. 

40— Ini.  V-^'^yV 
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ing  for  suspension  of  members. S4'  (For  ease  showing  no  notice  of 
■forfeiture  necessary  under  the  by-laws,  see  Ann.  250a.) 

Effect  of  Suspension. — It  has  been  held  that  under  a  certificate 
providing  for  forfeiture  for  default  in  payment  of  assessments  and 
suspension  of  members,  the  beneficiaries  could  not  recover  where 
the  member  died  during  suspension.*61 

Reinstatement. — The  legal  representatives  of  the  deceased  are 
not  entitled  to  sixty  days  after  the  forfeiture  to  reinstate  a  policy 
after  the  death  of  the  insured.854  Neither  is  a  contract  reinstated 
when  the  insurer  either  retains  the  money  paid  after  the  death  of 
insured  or  does  not  promptly  return  it.E" 

(A)  Right  in  General. — The  right  to  reinstatement  is  a  con- 
tractual right  on  compliance  with  the  laws  of  the  order."4* 

(1)  Damages  for  Failure  to  Reinstate. — An  insured  is  not  en- 
titled to  damages  for  failure  of  collector  by  mistake,  to  receive 
his  dues,  after  forfeiture  and  seeking  reinstatement,  which  mis- 
take was  rectified  the  following  day  by  an  offer  to  receive  them 
and  where  further  developments  did  not  show  a  refusal  to  re- 
ceive them.*" 

767 — mttmot  of  rorfdtoxa  or  Suspen- 
sion. (Bee  38  Oat  Mf.  fiuniUM, 
S  WW.) 

SB1.  On  forfeiture  of  a  benefit  cer- 
tificate for  default  Id  payment  of  an 
assessment  and  suspension  of  mem- 
bers, held  that  beneficiaries  could  not 
recover  where  the  member  died  during 
such  suspension, — Tabor  v.  Modern 
Woodmen  of  America.  183  S.  W.  SZ4, 
See  ZS  Cent.  Dig.  Insurance.   1  1919.    . 


JMa-.  Insurance,  H  "U,  WIS.) 

t 

M7.  Member  of  fraternal  benefit  as- 
sociation, summarily  suspended  by 
local  lodge,  held  not  to  forfeit  endow- 
ment right  thereby,  where  laws  of  as- 


membtn,- Grand  Court  of  Texas  In- 
dependent Order  of  Calanthe  v.  Johns. 
.181  3.  W,  869. 


758— Reinstatement .    (See  an  Cent.  JMtf- 


"be  followed  and  no  other  ■ 
In  the  absence  of  a  custom 
binding  upon  the  member 
notice  In  a  dlfft 


-Haywood 

Grand  Lodge   of  Texas,   K.   P..   138 

119*.      See   28   Cent.   Dig.    Insur- 


;.  ti  1 


1918. 


mber  in 

flclary  association  held  not  to  nave  tor. 
felted  his  rights  against  the  Insurer 
until  notice  of  his  delinquency  had 
been  given  In  the  manner  provided  by 
the  constitution  of  the  insurer-— Id. 

350.     Policy   Ir 
elation,  held 


insured    of 


jnditior 


i  to  r 


— I!a* 


keep  the  policy  In 

Lone  Star  Ins.   Unlu,..    .-.v   ^ - 

fl 50a..  Under  by-laws  of  a  mutual 
beneflt  insurance  association,  held  that 
no  affirmative  action  or  notice  to  as- 
sured of  forfeiture  on  part  of  associa- 

t Ideate  —Cole  v.  Knights  of  Maccabees 
of  the  World,   188  8.   W.  899. 


363.  The  fact  that  Insurer  did  not 
promptly,  upon  learning  of  a  for- 
feiture, after  the  death  of  insured,  re- 
turn the  money  paid  after  forfeiture. 
or  that  it  retained  the  money,  did  not 
reinstate  the  contract, — Moore  v.  Su- 
preme Assembly  of  Royal  Soc.  of  Good 
Fellows,  93  S.  W.  10TT.  See  28  Cent. 
Dig.  Insurance.   If  1041-1070. 

963.  Plaintiff  was  suspended  Janu- 
ary 1st,  for  nonpayment  of  dues  and 
assessments;  March  1st.  under  the 
laws   of   the  order,   providing   for   the 

pended  on  payment  of  his  arrearages 
within  80  days  from  the  date  of  sus- 
pension, he  tendered  to  the  local  col- 
lector the  amount  due,  which  was  re- 
fused. On  discovery  of  his  mistake, 
on  the  following  day,  the  collector  ad- 
vised plaintiff  thereof  and  offered  to 
receive  the  money  tendered,  which 
offer  plaintiff  made  no  effort  to 
accept.  March  4th  plaintiff  WTOte 
to  the  supreme  commander  of  the 
order,     demanding     payment     of     tli« 

CoosTe 
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(B)  Payment  of  Arrears  as  a  Preliminary  to  Reinstatement. — 
Where  the  certiBcate  provided  that  failure  to  pay  dues  within  the 
time  specified  terminated  such  certificate  but  a  provision  in  the 
constitution  allowed  the  member  to  be  readmitted  on  filling  out 
the  proper  application  and  paying  all  arrearages  within  sixty  days, 
it  was  held  that  a  member  under  such  provision  is  not  entitled  to 
reinstatement  on  payment  of  dues  as  a  matter  of  right  within  sixty 
days  after  forfeiture.""  Where  the  laws  so  provide,  in  order  to 
become  reinstated  a  member  must  pay  ail  assessments  levied  dur- 
ing his  suspension  even  though  he  was  not  entitled  to  the  benefits 
of  the  order,"'  even  though  he  had  no  notice  of  an  assessment,  where 
the  laws  make  lack  of  notice  no  excuse."'  It  has  been  further 
held  that  the  acceptance  of  arrearages  by  an  agent,  after  the  in- 
sured's death  will  not  have  a  retroactive  effect  to  revive  a  for- 
feited policy."8  Neither  will  an  unaccepted  tender  of  arrearages, 
after  it  has  become  known  that  a  member  could  not  live,  revive  a 
policy.*"0  Finally,  a  sovereign  camp  is  not  estopped  always  to  deny 
that  a  member  has  been  reinstated  by  the  action  of  a  clerk  of  a  local 
camp  who  retains  a  less  sum  than  the  total  amount  of  arrears."* 


amount,  of  his  policy;  and  about  Hay 
1st  again  applied  to  the  local  collector 
to  be  reinstated,  by  whom  ha  was  re- 
ferred to  the  grand  secretary.  Held 
not  to  show  a  refusal  to  reinstate  on 
compliance  with  the  rules  or  the  order, 
■o  as  to  authorize  a  suit  for  damages. 
— American  Legion  of  Honor  v.  Gles- 
berg.  43  8.  W.  786,  17  Tex.  Civ.  App.  3. 
164.  Benefit  certificate  held  forfeit- 
ed by  default  In  payment  of  asseas- 
t  legal  representatives  of 
e  not  allowed  SO  days 
ich  forfeiture  to  reinstate  the 
ollcy  by  payment  of  such  assessment 
fter  deceased's  death.— Tabor  v.  Mod- 
rn  Woodmen  of  America.  1«3  B.  W. 
See    28    Cent.    Dig.    Insurance.    I 


aft, 


324. 


S6**.  It  Is  a  contractual  right  of  a 
member  of  a  mutual  benefit  association 
to  reinstatement  on  compliance  with 
the  laws  of  the  order  as  to  reinstate- 
ments.— Grand  Lodge  of  Brotherhood 
of  Railroad  Trainmen  v.  Kennedy.  188 
S.  W.  447. 


760 — (b)  Payment  of  Arrears.  (Mas  SB 
Cant.  IMff.  msuranos,  f  1983.) 
BBS.  A  benefit  certificate  provided 
that  failure  to  pay  dues  and  assess- 
ments Imposed  within  a  time  specified 
should  terminate  the  certificate;  but 
a  provision  of  the  society's  constitu- 
tion allowed  a  member  expelled  for 
nonpayment  of  dues  to  be  readmitted 
on  application  on  a  form  provided  by 
the  grand  secretary  and  treasurer  and 


on  paying  all  arrearages,  etc.,  accord- 
ing to  the  laws  governing  application 
for  membership  or  Initiation  except 
that,  where  less  than  60  days  have 
elapsed,  a  medical  examlner'B  certifi- 
cate was  not  required.  Held,  that  a 
member  under  such  provision  was  not 
entitled  to  reinstatement  on  payment 
of  dues  as  a  matter  of  right  within 
60  days  after  forfeiture.  Judgment, 
108  S.  W.  492.  reversed. — Brotherhood 
of  Ry.  Trainmen  v.  Dee,  111  S.  W.  398. 
101  Tex.  597.  See  28  Cent.  Dig.  In- 
surance. I   1933. 

2B8.  Where  the  laws  of  a  mutual 
benefit  order  provide  that  a  suspended 
member  can  be  reinstated  only  on  pay- 
ing all  "arrearages  of  every  kind."  a 
member  cannot  claim  reinstatement 
without  paying  assessments  levied 
while  he  was  suspended,  though  during 
J!  1MO,  1991.)  such  time  he  was  not  entitled  to  the 
benefits  of  the  order.— Sovereign  Camp. 
Woodmen  of  the  World,  v.  Rothschild. 


40  8.  " 


.   553. 


887.     Where    i 


>n  that  the  failure  to 
receive  a  notice  of  assessment  shall 
not  relieve  a  member  from  forfeiture 
for  nonpayment  thereof,  a  member  who 
has  been  regularly  suspended  for  non- 
payment of  one  month's  assessment  Is 
not  entitled  to  reinstatement  on  pay- 
ing such  assessment,  after  another  as- 
sessment has  become  due.  without  pay- 
ing the  latter,  though  he  had  not  re- 
ceived notice  that  the  second  assess- 
ment was  due. — Sovereign  Camp. 
Woodmen  of  the  World,  v.  Rothschild 
40  a.  W.  553. 

HUB.     Where    the    laws    of    a    mutual 
benefit    order   require 


.,,, 
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(0)  Certificate  of  Health  as  a  Preliminary  to  Reinstatement.— 
Where  the  by-laws  make  aueh  a  certificate  essential  a  tender  of 
dues  after  suspension  without  it  will  not  entitle  the  member  to 
reinstatement.*88  It  is  held  to  be  a  warranty  in  an  application  for 
reinstatement  that  the  insured  has  had  none  of  the  diseases  men- 
tioned in  the  original  application  after  the  certificate  was  is- 
sued,"3 and  the  breach  of  such  a  warranty  works  a  forfeiture.**4 
However,  where  the  certificate  or  by-laws  do  not  require  the  in- 
sured to  be  in  good  health  it  is  not  necessary  that  he  be  so.1*" 

BENEFICIARIES  AND  BENEFITS 

Insurable  Interest  of  Beneficiary. — It  was  held  in  an  early  case 
that  an  assignment  to  a  cousin,  who  lived  with  insured  as  an 
adult  male  member  of  his  family  and  who  was  dependent  on  him 
for  support  and  employment,  upon  agreement  to  pay  the  assess- 
ments was  void,  there   being  no   insurable  interest  and  it  being 


arrearages  before  a  suspended  mem- 
ber can  be  reinstated,  and  provide  that 
clerks  of  subordinate  camps  cannot 
bind  the  sovereign  camp  by  any  acts 
outside  their  express  authority,  and 
such  agents  are  not  authorised  by  the 
constitution  and  laws  to  reinstate  sus- 
pended members,  the  sovereign  camp 
Is  not  estopped  to  deny  that  a  member 
has  been  reinstated  by  the  action  of  a 
clerk  of  a  subordinate  camp  In  re- 
ceiving from  a  suspended  member,  and 
retaining,  a  less  sum  than  the  total 
amount  In  arrears. — Sovereign  Camp, 
Woodmen  of  the  World  v.  Rothschild. 
40  8.  W.  658. 

itance  by  insured's  agent 


of   1 


after 


death  held  to  have 
to  revive  a  forfeited  policy. — Bennett 
v.  Sovereign  Camp.  Woodmen  of  the 
World,  188  S.  W.  1028. 

MO.  A  policy  in  a  mutual  benefit 
association,  forfeited  by  a  failure  of 
the  insured  to  pay  assessments,  was 
not  revived  by  an  unaccepted  tender 
of  the  arrearages,  made  in  behalf  of 
insured  at  a  time  when  It  was  known 


it  Uve.- 

.    Union,    14  8   S.   ' 


wklns 


Lone 


761— BecBstaMtosnt.     (C)    Msalth    sad 

Condition  of  laanred-     (See  28  Cent. 

Mr.  Xusuzuoe,  t  1S04.) 

961.  False  statements.  In  an  appli- 
cation for  reinstatement  In  a  mutual 
benefit  association,  that  the  applicant 
was  In  good  health,  bed  had  no  severe 
illness  or  disease  or  injury  since  his 
original  petition,  when  In  fact  he  had 
suffered  from  various  diseases  and  been 
operated'  upon,  held  "material"  mis- 
representations within  Rev.  Civ.  St. 
1911,  Art.  4884,  precluding  recovery.— 
Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen,  Hi  3  S.  W.  861. 

flea.     False  representation  a,  In  a  pe- 


tition for  reinstatement  in  a  mutual 
benefit  association,  will  avoid  the  In- 
surance when  material  to  the  risk, 
though  ignorantly  made,  especially 
where  their  truth  Is  expressly  war- 
ranted.— Id.  See  28  Cent.  Dig.  Insur- 
ance.   !    1924. 

MS.  An  application  for  reinstate- 
ment In  a  fraternal  mutual  benefit  as- 
sociation held  a  warranty  that  the 
member  had  had  none  of  the  diseases 
mentioned  in  the  original  application 
after  the  certificate  wso  Issued.— Su- 
preme Ruling  of  Fraternal  Mystic  Cir- 
cle v.  Hansen.  181  S.  W.  84. 

Ml  In  the  absence  of  a  statute 
limiting  the  effect  of  a  breach  of  war- 
ranty, on  which  one  is  reinstated  to 
membership  in  a  fraternal  mutual  ben- 
efit association  which  has  Issued  a  ben- 
efit certificate  on  his  life,  that  he  has 
not  had  certain  diseases,  the  breach 
works  a  forfeiture  of  the  contract. — 
Id.  See  28  Cent.  DIk.  Insurance.  1 
1324. 

888.  Where  the  by-laws  of  a  mu- 
tual benefit  association  required  the 
payment  of  dues  for  reinstatement 
after  suspension  to  be  accompanied 
by  a  certificate  that  the  Insured  was 
In  good  health,  a  tender  not  accom- 
panied by  such  certificate  does  not  en- 
title a  member  to  reinstatement. — ■ 
Sovereign  Camp  W.  O.  W.  v.  Wagnon, 
"  ■   "    ™ "".Cent.  Dig.  In- 


.   t   1924. 


•r 


ial  benefit  cer- 
tificate or  the  by-laws  of  the  associa- 
tion  do  not  require  the  Insured  to  be 

In   good   health   as   a  condition   to   re- 


rears.  It  Is  not  necessary  that  he  be 
in  good  health  in  order  to  be  so  rein- 
stated.— Mutual  Life  Ins.  Ass'n  of  Don- 
ley County  v.  Rhoderick.  184  S.  W. 
1067.  See  28  Cent.  Dig.  Insurance,  S 
1914.  — 
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against  public  policy.*8*  A  divorced  husband  has  no  insurable  in- 
terest in  the  life  of  bis  former  wife,186  but  illegitimate  children 
who  are  recognized  and  maintained  by  their  putative  father  have 
an  insurable  interest  in  his  life.*" 

Recovery  of  Dues  Paid  by  Beneficiary  Without  Insurable  Inter- 
est.— Where  the  association  has  no  notice  that  a  beneficiary  with- 
out insurable  interest,  has  been  paying  the  dues  on  a  certificates 
such  beneficiary  cannot  recover  the  dues  so  paid  as  money  paid 
on  a  consideration  which  has  failed.18* 

Persons  Who  Hay  Be  Beneficiaries— (A)  Statutory  {Provisions. 
— The  payment  of  death  benefits  shall  be  confined  to  the  follow- 
ing persons :  Wife,  husband,  relative  by  blood  to  the  fourth  de- 
gree, father-in-law,  mother-in-law,  son-in-law,  daughter-in-law,  step- 
father, stepmother,  stepchildren,  children  by  adoption,  or  to  a  per- 
son or  persons  dependent  upon  the  member.  If  after  the  issuance 
of  a  certificate  a  member  shall  become  dependent  upon  an  in- 
corporated charitable  institution  he  shall  have  the  privilege,  with 
the  consent  of  the  society,  of  making  Bueh  institution  his  bene- 
ficiary. Within  the  above  restrictions  each  member  has  the  right 
to  designate  his  beneficiary  and  may  change  the  same  in  accord- 
ance with  the  rules  of  the  society.     (Art.  4832,  Rev.  St.  1914.) 

By  an  act  passed  by  the  35th  legislature  any  association,  society 
or  corporation,  organized  and  operated  for  religious,  eleemosynary 
or  educational  purposes,  may  be  named  as  beneficiary.  (Chap.  162, 
p.  372,  General  Laws  35th  Leg.) 

It  is  also  provided  that  any  society  may,  by  its  laws,  limit  the 
scope  of  beneficiaries  within  the  above  classes.  (Art.  4832,  Rev. 
St.  1914.) 

(B)     In    General. — Nephews,   nieces   "'   and   eousins"1   may   be 


t  money  should  be  paid  to  the 
original  benefl  claries. — Price  v.  Su- 
preme Lodge  Knights  of  Honor,  4  8 
W.  S3S. 

389.     When  the  beneficiary  named  In 

lMB-lftU.)  the  certificate  of  an  assessment  lnsur- 

Bfl*.  A  divorced  husband  has  no  In-  ance  association  has  no  Insurable  In- 
surable Interest  In  the  life  of  his  terest  in  the  life  of  the  Insured,  he 
former  wife. — Lawmn  v.  United  Benv-  cannot  recover  from  the  association 
olent  Ass'n.  185  S.  W.  97".  dues  and  assessments  paid  by  him  for 

MT.  Illegitimate  children,  recognl*-  the  Insured  as  money  paid  on  a  con- 
ed and  maintained  by  their  putative  slderatlon  which  has  failed,  the  asso- 
f at  her,  have  an  Insurable  Interest  In  elation  having  no  notice  that  the  ben- 
hls  life — Overton  v.  Colored  Knights  ellclary,  and  not  the  Insured,  was  pay- 
of  Pythias.   1T3  S.  W.  472.  lng      the     dues     and      assessments. — 

MS,  In  Texas,  the  assignment  by  Knights  and  Ladles  of  Honor  v.  Burke, 
one  of  an  Insurance  policy  Issued  upon        IE  8.  W.  45. 

his  own  life   to  his  cousin,   who  lives  . 

with  him  as  an  adult  male  member  of  7OT — Ftnoii  Who  Kay  B«  Benaflo- 
hls    family,    and    Is    dependent    on    the  Urtes.    (A)  In  Oenenu.    (See  aa  Oemt. 

Insured    for    employment   and    support.  Sl|,   Inaumno*,    H   1938-1*38.) 

upon  an  agreement  by  the  assignee  to  970.    Under     Vernon     Sayles'     Ann. 

pay  the  assessments  necessary  to  keep  Civ.  St.  1911,  Art.  4812,  nephews  and 
the  policy  In  force,  ia  void  as  being  nieces  may  be  designated  as  bene- 
to  one  who  has  no  Insurable  intercut  ilclaries  of  fraternal  Insurance  cer- 
ln  the  life  of  the  Insured,  and  aa  be-  tlOcates. — Wright  v.  Grand  Lodge  K. 
ins  against   public  policy  and   the  In-       P.,  Colored,   ITS  S.  W.  270. 
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named  beneficiaries  under  the  statute.  The  foster  mother  of  the 
insured,  who  he  had  adopted  as  his  legal  heir  could  be  made  a 
beneficiary."*  It  has  been  held  that  the  statute  does  not  deny  to 
the  member  the  right  to  designate  a  beneficiary  within  the  classes 
mentioned  in  view  of  the  section  which  exempts  the  benefits  from 
liability  for  the  debts  of  any  beneficiary  named  in  such  certifi- 
cate.*" The  statute  is  further  held  to  merely  name  the  classes 
from  which  a  member  may  select  a  beneficiary  and  does  not  re- 
quire distribution  to  such  classes  in  the  order  in  which  they  are 
named,  irrespective  of  the  member's  designation.17* 

Provisions  of  Charter  or  By-Laws. — The  foster  mother  of  the 
insured  whom  he  had  legally  adopted,  as  his  heir  was  held  to  come 
under  the  class  of  "adopted  children"  as  used  in  a  by-law.1™  A 
divorced  husband,  however,  cannot  take  as  beneficiary  under  the 
words  "bearing  relationship  of  husband"  in  the  policy,  where  the 
by-laws  limit  beneficiaries  to  husband  or  wife  or  certain  relatives.1™ 
Nieces  and  nephews  may  be  treated  as  legal  representatives  where 
the  constitution  authorizes  the  designation  of  a  member's  legal 
representatives  as  beneficiaries.1"  An  illegitimate  daughter  is  re- 
lated to  the  father  by  blood   and  therefore  eligible   for   benefits 


88     Cant.    M(.    m.ar»no«,    ft     1833, 


071.  Acts  S«th  Leg.  (Sees.  Acts  1899, 
p.  19B,  ch.  116)  designating  the  classes 
of  persona  who  may  be  named  as  bene- 
ficiaries In  certificates  Issued  by  b 
fraternal  beneficiary  association,  recog- 
nises and  names  blood  relatives  as  a 
class  to  whom  certificates  may  be 
payable,  and  hence  the  designation  of 
a  cousin  Is  not  against  the  public  poli- 
cy Of  the  state. — Gray  v.  Sovereign 
Camp  W.  O.  W.,  106  s.  W.  170,  47  Tex. 
Civ.  App.  SOS.  See  28  Cent.  Dig.  In- 
surance, II  1933,   19ST. 

878.  Acts  26th  Leg.  ch.  11R.  I  1. 
held  not  to  deny  to  member  of  fra- 
ternal beneficiary  association  the  right 
to  designate  a  beneficiary   within   the 

of  section  11.  exempting  such  benefits 
from  liability  for  the  debts  of  "any 
beneficiary  named  In  such  certificate." 
—Green  v.  Grand  United  Order  of  Odd 
Fellows,  103  S.  W.  1071.  See  38  Cent. 
Dig.  Insurance,  i  1983. 

873.  Acts  26th  Leg.  ch.  116,  I  1, 
construct!  In  connection  with  section 
S.  subds.  1,  33.  24,  merely  names  the 
classes  from  which  a  member  of  a 
benefit  society  may  select  the  bene' 
flclary  and  does  not  require  distribu- 
tion to  such  classes  In  the  order  In 
which  they  are  named,  irrespective  of 
the  member's  designation. — Green  v. 
Grand  United  Order  of  Odd  Fellows. 
163  S.  w.  1008.  See  28  Cent.  Dig.  In- 
surance,   tt    IBSa.    1087. 


874.  The  word  "children,"  aa  used 
In  Rev.  St  1911,  Art.  4831,  providing 
that  death  benefits  in  beneficial  as- 
sociations rhay  be  made  payable  to 
children  by  legal  adoption,  held  to 
designate  the  relationship  and  not  the 
age  of  the  beneficiary,  and  to  Include 
the  foster  mother  of  the  Insured,  whom 
he  adopted  as  his  legal  heir.— M  ell  villa 
v.  Wickham.  ISO  8.  W.  1123. 


ft  193B,  1987.) 

STB.  "Adopted  children,"  as  used  In 
a  law  of  a  beneficial  association  au- 
thorizing the  malting  of  adopted  child- 
ren beneficiaries,  held  to  include  the 
foster  mother  of  the  Insured,  whom  he 
had  legally  adopted  aa  his  hetr. — Hell- 


vllle 


Ickhai 


1123. 


876.  Under  a  mutual  benefit  asso- 
ciation, policy  designating  one  as  ben- 
eficiary by  name,  followed  by  the 
words,  "bearing  relationship  of  hus- 
band." and  expressly  subject  to  the  as- 
sociation constitution  and  laws.  Unit- 
ing beneficiaries  to  husband  or  wife 
or  certain  relatives,  a  divorced  hus- 
band cannot  take  as  beneficiary. — Law- 
son  v.  United  Benev.  Ass'n,  18E  S.  W. 
970. 

877.  Under  the  constitution  of  a  fra- 
ternal insurance  society,  authorising 
the  designation  of  a_. -member's  legal 
representatives  as  beneficiaries,  nieces 
and  nephews  will  be  treated  aa  legal 
representatives. — Wright  v.  Grand 
Lodge   K.    P.,    Colored,    173    S.    W.    170. 

L.OOQlC 
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raider  a  constitution  requiring  a  beneficiary  to  be  so  related."1 
An  assignment  to  one  who  does  not  come  within  any  of  the  classes 
designated  in  the  constitution  is  void.2"  Where  a  charter  stated 
its  object  to  be  "to  insure  pecuniary  relief  to  "the  widow,  orphans 
or  legatees  of  the  deceased  members"  and  further  provided  that 
upon  the  death  of  a  member  a  certain  sum  should  be  paid  to  the 
person  designated  in  the  application  it  was  held  that  the  charter 
must  be  construed  as  restricting  the  choice  of  a  beneficiary  to  one 
of  the  three  classes  named. 2e°  A  mistress  of  a  member,  who  be- 
comes such  in  consideration  of  an  assignment  of  a  policy,  is  not  a 
blood  relative  or  a  dependent  within  the  meaning  of  a  certificate.181 
Where  the  constitution  and  by-laws  recognize  the  heirs  as  bene- 
ficiaries, the  word  "heirs"  means  those  who  are  entitled  to  re- 
ceive the  estate  under  the  statute. Ma  A  subsequent  amendment  to 
a  constitution,  in  the  absence  of  express  stipulations  to  the  con- 
trary, will  not  affect  beneficiaries  previously  designated.2"     In  a 


078.  Where  the  constitution  of  a 
mutual  benefit  society  provided  that 
each  member  should  designate  the  ben- 
eficiaries, who  should  be  members  of 
his  family,  or  some  one  related  to  him 
by  blood,  or  who  should  be  dependent 
on  him,  a  member  might  designate  ae 
a  beneflclary  an  Illegitimate  daughter; 
she  being  related  to  him  by  blood,  and 
being  dependent  on  him. — Btahl  v. 
Grand  Lodge  A.  O.  U.  W.,  98  S.  W.  613. 

378.  The  constitution  of  an  Insur- 
ance association  provided  that  the  ben- 
efits due  on  a  certificate  should  be  paid 
to  the  family,  or  helra,  widow,  or 
orphans,  of  deceased  members,  and  Its 
by-law  a  declared  that  a  candidate  for 
membership  should  embody  in  his  pe- 
tition the  name  of  the  member  or 
members  of  hia   family   and   those  de- 

the  benefit  to  be  paid.     In  1893  the  - 


atrictlng  the  choice  of  a  beneficiary  to 
one  of  the  three  claases  named.-*-Grand 
Lodge  Order  Of  Sons  of  Herman  v. 
Iselt,  37  8.  W.  87V. 

381.     A    woman   who,    as   a   business 

tress  of  a  member  in  consideration  of 
an  assignment  to  her  of  the  certifi- 
cate of  Insurance  on  his  life,  la  not  a 
lenient,    within  a   regulation  requir- 


leftciai 


a  blood  r 


jollc\ 


»  hi* 


brother,  the  plaintiff,  and  in  1896  ' 
the  supreme  recorder  of  the  associa- 
tion that  he  assigned  all  his  Interest 
to  W..  and  commanded  that  his  former 
beneficiary's  name  be  erased  from  the 
policy,  and  that  the  same  be  paid  to 
W.  W.,  who  was  only  10  yeara  of  age. 
paid  nothing  for  the  asalgnment,  and 
did  not  agree  to  pay  anything,  and 
was  not  related  to  the  Insured  hy 
blood  or  otherwise.  Held,  that  the  as- 
signment of  the  certificate  to  W.  was 
void.— Williams  v.  Fletcher,  62  8.  W. 
1082.   2s  Tex.  Civ.  App.   86. 

280.  The  charter  of  a  mutual  heneflt 
association  stated  its  object  to  be  "to 
insure  pecuniary  relief  to  the  widnw 
orphans,  or  legatees  of  the  deceased 
members."  The  charter  further  pro- 
vided that  upon  the  death  of  a  mem- 
ber a  certain  sum  should  be  paid  to  (he 
person  designated  as  beneflclary  In  the 
application  for  membership.  Held,  (hat 
the  charter  must  be  construed  aa  re- 


West  v.  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Texas, 
87  S.  W.  966. 

388.  Where  the  constitution  and  by. 
laws  of  a  mutual  benefit  association 
recognizes  as  beneficiaries  tbe  helra  of 
a  deceased  member,  the  word  "helra," 
If  not  otherwise  limited,  means  thoae 
who  are  entitled  to  receive  the  estate 
under  the  statute. — Hanna  v.  Hanna, 
30  S.  W.  820. 

883.  Where  the  constitution  and  by- 
show  that  its  object  la  to  provide  a 
fund  for  the  benefit  of  families  of  de- 
ceased members,  and  the  widow  and 
heirs  are  recognized  by  provisions 
therein  as  the  beneflclary  class,  and  no 
provision  le  made  therein  for  the  as- 
signment of  policies,  the  widow  and 
minor  child  of  a  deceased  member  are 
entitled  to  the  proceeds  of  a  policy  pro- 
viding that  all  payments  due  heirs  of 
the  Insured  under  the  policy  "are  pay- 
able to  his  mother  or  hia  lawful  heirs," 
although  the  policy  waa  delivered  to 
his  mother,  and  she  has  paid  all  the 
aiteeHSments  thereon. — Hanna  v.  Han- 
na,  30  S.  W.   820. 

884.  Where  there  waa  no  law  of  de- 
fendant lodge  restricting  the  right  of 
a  member  to  designate  a  beneflclary  in 
his  benefit  certificate  at  the  time  the 
certificate  In  suit  was  taken  out,  a 
subsequent  amendment  to  defendant's 
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case  where  the  constitution  and  laws  showed  that  the  object  of 
the  association  was  to  provide  a  fund  for  the  benefit  of  the  families 
of  deceased  members,  the  widow  and  heirs  being  recognized  as 
the  beneficiary  class,  the  widow  and  child  of  an  insured  will  take 
under  a  policy  payable  to  insured's  mother  and  his  lawful  heirs, 
although  the  policy  was  delivered  to  the  mother  and  she  had  paid 
all  the  assessments  thereon.283  A  by-law  as  to  beneficiaries  can- 
not be  taken  advantage  of  by  outside  parties,  claiming  the  in- 
surance under  the  original  charter. SM 

Designation  of  Beneficiary. — A  certificate  which  designated  the 
children  of  insured  generally  without  naming  them  -was  held  to 
include  children  born  after  its  issuance,  although  the  member  had 
named  his  children  and  requested  the  benefit  be  paid  to  them,  as 
it  appeared  that  one  of  the  main  objects  of  the  association  was  to 
provide  a  fund  for  the  entire  family  and  the  charter  contained  no 
provision  allowing  an  applicant  to  designate  a  beneficiary.2"  Again, 
hi  a  case  where  the  insured  designated  certain  children  as  bene- 
ficiaries whose  names  insurer  promised  but  failed  to  insert  in  the 
policy*,  such  children  are  proper  plaintiffs  to  sue  thereon,  though 
he  had  other  children  than  those  named.211 

Revocation.— The  subsequent  marriage  of  an  insured  does  not 
change  the  beneficiary-,289  in  the  absenee  of  any  statutory  pro- 
vision to  that  effect.  Under  a  policy  limiting  beneficiaries  to  hus- 
band, wife  and  relatives  and  which  was  payable  to  the  husband, 
who  was  later  divorced,  no  right  to  recover  on  the  policy  was 
given  hinTby  the  will  of  his  former  wife  in  this  favor.2** 

constitution  limiting-  persona  who  could  objects  of  the  association  was  to  pro- 
be beneR claries  to  certain  relatives  of  vide  a  fund  for  the  benefit  of  the  en- 
the  member,  which  would  exclude  tire  family  of  a  member,  and  not  to 
plaintiff,  would  not  be  construed  so  as  restrict  it  to  a  portion,  and  that  the 
to  affect  a  member's  certificate  which  charter  contained  no  provision  allow- 
had  been  previously  Issued,  In  the  ab-  lng  an  applicant  to  designate  the  ben- 
sence  of  express  words  requiring  such  eflclary. — Thomas  v.  Leake,  3  S.  W. 
construction, — Grand    Lodge,    A.    O.    U.  703. 

W..  v.     Stumpf,  58  S.  W.  840.  387.     Where  assured  designated  cer- 

3BG.     a    by-law    of    a    corporation,  tain    children   as    beneflclarles,    whose 

merely  directory  In  Its  character,  point-  names  Insurer  promised,  but  failed,  to 

lng   out   a  way   In   which    the   right   to  Insert  in  the  policy,   such  children  are 

dispose    of    the    Insurance    money    may  proper  plaintiffs  to  sue  thereon,  though 

be   exercised    by    Insured,    and    the    ob-  assured  had  other  children   than  those 

Ject  of  which  Js  to  protect  the  corpora-  named. — International  Order  of  Twelve 

tion.   cannot  be  taken  advantage  of  by  Knights,  etc..  v.  Boswell.  48  S.  W.  1108. 


.   SO,   Tex.  632.  Ma;.  Uainuaa  $  194a) 

Is*  988.     In    the    absence   of   any    statu- 
M-  tory    provision    to    that    effect,    where 
1941.)  the  father  and  mother  of  a  member  of 
a    benefit    society    were    designated    as 
386.     A   member  requested   that   his  ben  en  claries,   his  subsequent  marriage 
certificate     be    Issued     payable    to    his  did  not  change  the  beneficiary. — Green 
children,  naming  them,  upon  his  death.  v.  Grand  United  Order  of  Odd  Fellows, 
The   certificate  as   Issued   was   payable  IBS   S.  W.   1068.      See  28  Cent.  Dig.   In- 
to his  children  generally,  without  n  ' 
in*    them.     Held,    that    the    certlfl 
included   children  born  after  Its  i 
ance.  It  appearing  that  one  of  the  n 
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Invalid  or  Ineffective  Designation. — Oral  statements  or  declara- 
tions of  the  insured  as  to  who  would  receive  benefit  will  not  con- 
stitute a  legal  designation  where  the  laws  of  the  insurer  provide 
for  the  appointment  of  beneficiaries  by  the  issuance  of  certifi- 
cate.18'* 

Failure  to  Hake  Designation. — Where,  in  the  surrender  of  an 
original  certificate  the  insured  failed  to  designate  an  eligible  bene- 
ficiary within  the  law,  the  matter  stood  just  as  it  would  had  in- 
sured failed  in  the  first  place  to  designate  any  eligible  person  and 
the  benefit  was  payable  to  those  entitled  to  it  under  the  statute."* 
In  an  early  case,  where  no  beneficiary  was  appointed,  it  was  held 
that  a  divorced  wife  was  not  entitled  to  any  share  of  the  benefit 
fund  which  by  the  rules  of  the  association  went  to  the  member's 
heirs.2"  Where  a  member  might  designate  a  beneficiary  but  never 
did  so  it  was  held  that  his  mortuary  fund  reverted  to  the  society.**1 
Under  the  statute,  where  a  certificate  had  never  been  issued  to  the 
deceased,  payment  should  be  made  to  her  husband.*'0* 

Bights  of  Beneficiary  Previously  Designated. — The  rule  is  that 
where  the  insured  has  or  reserves  the  right  to  change  the  benefic- 
iary the  latter  has  no  vested  rights  in  the  certificate,  not  being  a 
party  to  the  contract.19'  Where  the  by-laws  provide  that  a  mem- 
ber may  change  his  beneficiarj,  upon  delivering  his  certificate  and 
receiving  another  certificate  naming  another  beneficiary,  the  orig- 
inal certificate  is  revoked  and  the  rights  of  the  beneficiary  named 

husband,  who  was  later  divorced,  no 
rlelit  to  recover  on  the  policy  was  Riv- 
en him  by  the  will  of  his  former  wife 
In  his  favor.— Lawaon  v.  United  Benev.  MOa.    Under  Rev.  St.  1811,  t  ISSSand 

Aaa'n,  186  8.  W.  D76  constitution  and  by-laws  of  defendant, 

where  no  benefit  certificate  had  ever 
777 — invalid  or  Insireotlve  XMatffnMlon.  been  Issued  to  deceased  either  before 
or  after  marriage,  held,  that  payment 
Ms*.  Where  the  constitution  and  of  death  benefits  should  be  made  to  her 
by-laws  of  defendant  fraternal  Insur.-  husband,  and  plaintiff  whom  ahe  had 
ance  association  provide  for  the  ap-  Intended  to  make  a  beneficiary  had  no 
polntment  of  beneficiaries  by  Issuance  claim. — Carr  v.  Grand  Lodge  United 
of  certificate,  oral  statements  and  de-  Brothers  of  Friendship  of  Texas.  189 
derations  of  Insured  as  to  who  would       8.  W.   610. 

receive  benefit,    held    not    to   constitute  »1.     The  laws    of   a   mutual    benefit 

a  legal  designation. — Carr  v.  Grand  society  provided  that  each  member 
Lodge  United  Brothers  of  Friendship  might  designate  the  person  to  whom 
Of  Texas,  189  8.  W.   BIO.  his     mortuary    fund     should     be    paid; 

that  should  such  person  die  before  the 
member,  the  fund  should  be  paid  to 
the  member's  surviving  widow  and 
children:  and  that  If  there  should  be 
990.  Where,  on  the  surrender  of  an  no  one  living,  entitled  to  the  fund,  it 
original  beneficiary  certificate.  Insur-  should  revert  to  the  society.  Held, 
ed  failed  to  designate  one  who  was  that  where  a  member  had  never  dealg- 
eliuible  as  a  beneficiary  within  Laws  nated  any  beneficiary,  his  mortuary 
1899.  p.  196,  c.  IIS,  I  1,  providing  that  fund  reverted  to  the  society,  even 
death  beneflte  shall  be  paid  to  Insur-  though  he  left  a  widow. — Grand  Lodge 
ed's  family,  heirs,  affianced  wife.  etc..  A.  O.  U.  W.  v.  Cleghorn.  4!  8.  W.  1043. 
the  matter  stood  lust  as  It  would,  had  MS.    A  divorced  wife  Is  entitled   to 

insured  failed  In  the  first  place  to  no  share  of  a  benefit  fund  which  by 
designate  any  eligible  person  and  the  the  rules  of  the  association  goes  to 
benefit  was  payable  to  those  entitled  the  member's  heirs,  no  beneficiary  hav- 
to  It  under  the  statute  In  the  order  of  ing  been  appointed  by  him. — Schonfield 
precedence       named       therein. — Grand       v.  Turner,  IS  8.  W.  *2«,  76  Tex.  324. 
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therein  are  destroyed,  even  though  the  designation  of  beneficiary 
in  the  second  certificate  was  illegal.2"  Neither  under  such  circum- 
stances can  the  insurer  be  enjoined  from  issuing  a  new  certificate 
changing  the  beneficiary  when  the  latter  had  paid  out  money  to 
keep  it  alive  under  an  agreement  with  the  insured  that  he  was  to 
receive  the  money  so  paid  by  him  out  of  the  proceeds  of  the  cer- 
tificate."8 It  has  been  held  also  that  the  original  beneficiary  can- 
not complain  that  a  by-law  in  force  at  the  time  of  the  issuance  of 
the  original  certificate  was  amended  to  omit  the  necessity  of  con- 
sent on  the  part  of  the  beneficiary  to  a  change  of  beneficiary.181 

The  Vested  Interest  of  the  Beneficiary. — As  a  general  rule  a  per- 
son who  procures  insurance  is  held  to  divest  himself  of  all  interest 
in  the  policy  and  to  vest  it  exclusively  in  the  beneficiaries."8  How- 
ever, he  may  reserve  the  right  to  change  the  beneficiary  and  in 
such  case  there  is  no  indefeasible  interest  vested  in  the  beneficiary 
which  cannot  be  revoked. ltB  The  statute  provides  that  no  bene- 
ficiary shall  have  or  obtain  any  vested  interest  in  a  benefit  until 
the  same  shall  become  due  and  payable.  (Art.  4832,  Rev.  St.  1914.) 
It  is  held  further  that  a  beneficiary  has  no  vested  property  right 
in  a  benefit  during  the  life  of  the  member  where  the  member  has 
the  power  to  change  beneficiaries  at  will.18*  In  a  ease  where  a 
member  agreed  with  his  wife  that, in  consideration  of  her  paying 
the  assessments  she  should  have  the  proceeds  of  the  certificate  at 
his  death,  and  the  wife  stopped  paying  the  assessments  after  a 


■enanoiary.  (A)  BtffhM 
of  Banaficfcur  Previously  Dwlimt- 
ed.  (»••  S8  Oent.  IMS'.  Insurance, 
■  IMS.) 

9B3.  Where  the  by-laws  of  a  mu- 
tual benellt  association  provide  that 
a  member  may  change  his  beneficiary 
upon  delivering  his  certificate,  etc.. 
and  a  certificate  la  Issued  subject  to 
and  la  to  be  construed  by  the  laws  of 
the  order,  and  the  beneficiary  compiles 
with  the  provisions  for  making  a 
change  of  beneficiary,  the  association 
cannot  be  enjoined  from  Issuing  a  new 
certificate  to  the  new  beneficiary, 
though  plaintiff,  to  whom  the  certifi- 
cate was  formerly  payable  as  trustee, 
had  paid  out  money  to  keep  the  Insur- 
ance alive,  under  an  agreement  with 
the  insured  and  his  beneficiary  by 
which  plaintiff  was  to  receive  the 
money  so  paid  by  htm  out  of  the  pro- 
ceeds of  the  certificate. — Grand  Lodge 
A.  O.  V.  W.  of  Texas  v.  Jones.  106  8. 
W.  184,  17  Ten.  Civ.  App.  633.  See  28 
Cent.  Dig.  Insurance,  I   1948. 

S94.     The    surrender    Of    an    original 


ertlllcat 


heptane 


f  by  the  grand  lodge  of  I 
and  the  Issuance  of  another  certificate 
naming  another  beneficiary,  revoked 
the  original  certificate  and  destroyed 
the  rights  of  the  beneficiary  named 
therein,  though  the  designation  of  ben- 


eficiary in  the  second  certificate  was 
Illegal. — Grand  Lodge1  Colored  Knights 
of  Pythias  v.  Mackey.  104  S.  W.  t>07. 

S9B.  Where  the  constitution  of  a 
mutual  benefit  society  provides  that 
its  by-laws  may  be  amended  at  any 
time,  a  beneficiary  in  a  benefit  certifi- 
cate, resulting  from  the  Insured's  mem- 
bership therein,  who  is  not  a  member 
of  the  society,  cannot  complain  that  a 
by-law  in  existence  at  the  time  the 
certificate  was  Issued,  providing  that 
the  member  may  surrender  the  certifi- 
cate, and  receive  a  new  one,  with  the 
consent  or  the  beneficiary,  was  amend- 
ed so  as  to  omit  the  consent  of  the 
beneficiary;  the  beneficiary  having  no 
vested  rights  in  such  certificate,  not 
being  a  party  to  the  contract;  nor  can 
he  recover  on  the  original  certificate. 
It  having  been  surrendered,  and  a  new 
one  Issued. — Byrne  v.  Casey,  8  8.  W. 
IS. 

TW— («)     Vested     Interest    of    B«nM- 

S8B.  Where  a  member  of  a  mutual 
benefit  Insurance  society  was  Invested 
with  the  power  to  change  the  bene- 
ficiary at  will,  a  beneficiary  named  In 
the  certificate  had  no  vested  property  ' 
right  In  the  benellt  during  the  life  of 
member. — Judgment  SI  8.  W.  1067, 


,  GooqIc 
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while,  the  husband  could  change  beneficiaries.1"  The  fact  that 
the  wife  ceased  making  payments  lost  her  her  right  to  prevent 
her  husband  from  changing  the  beneficiary  and  the  payments  by 
the  lodge  inured  to- his  benefit  alone. *** 

Mode  of  Changing  Beneficiary. — The  rule  is  that  where  the  con- 
stitution provides  a  method  by  which  a  change  of  beneficiary  may 
be  effected  that  method  is  exclusive  of  all  others  and  must  be  sub- 
stantially complied  with.'00  ""  Any  attempted  change  which  docs 
not  comply  with  the  constitution  and  by-laws  is  ineffectual.'01  ,0* 
Neither  can  a  defective  application  for  a  change  of  beneficiary 
be  regarded  as  an  assignment  of  the  certificate  to  the  proposed 
beneficiary  where  there  was  no  delivery  or  written  transfer  and 
where  the  method  of  making  changes  was  prescribed  by  the  con- 
stitution."1    Where  the  insured  makes  an  application  for  change 


■97.  Where  a  husband  holding-  a 
mutual  benefit  certificate  agreed  with 
his  wife  that.  If  she  would  pay  the 
assessment,  the  money  due  on  the  cer- 
tificate on  his  death  should  belong  to 
her,  and  the  wife  paid  the  assessment-. 
and  then  stopped,  the  husband  could 
after  her  ceasing  to  make  payments 
change     the     beneficiary. — Ealr 


Eetr 


.      ItlKL 


.    136    f 


i  28  Cent. 


1  holding  a  mutual 
benefit  certificate  agreed  with  his  wife 
that.  If  she  would  pay  the  assessments, 
the  money  due  on  the  certificate  on 
his  death  should  belong  to  her.  She 
paid  the  assessments  for  a  time,  but 
later  became  unable  to  do  so,  and  the 
local  lodge  then  made  payments  In 
accordance  with  the  constitution,  pro- 
viding that  on  any  member  In  good 
standing  becoming  disabled  the  lodge 
might  pay  assessments.  Held,  that 
the  wife  ceasing  to  make  payments 
lost  her  rights  to  prevent  the  hus- 
band from  changing  the  beneficiary, 
though  the  lodge  made  payments  which 
were  for  the  benefit  of  the  husband 
alone.— Id. 

Ml.  A  person  who  procures  Insur- 
ance Is  held  to  divert  himself  of  all 
Interest  In  the  policy  and  to  vest  It 
exclusively  In  the  beneficiaries.  How- 
ever, he  may  reserve  the  right  to 
change  the  beneficiaries  and  In  such 
case  there  Is  no  lndefeasable  Interest 
vested  In  the  beneficiaries  which  can- 
not be  revoked. — Bplawn  et  al  v.  Chew 
et  al.  SO  Tex.  532. 


78*— (O)     Mode     of 

notary.      (He*    89    Oeat.    Dlf.    Xnsnx- 
nana,   |j    lBMkltM.) 

300.  In  an  action  by  decedent's  son 
to  charge  the  widow  with  proceeds  of 
fraternal  life  Insurance,  payable  to 
plaintiff  and  a  brother  who  predeceased 
decedent,  plaintiff  could  not  show  a 
letter  to  him  from  decedent  Indicating 
that    decedent    Intended    that    plaintiff 


should  have  the  deceased  brother's 
share,  where  the  association's  by-laws, 
requiring  certain  procedure  to  be  had 
before  beneficiaries  could  be  changed, 
were  not  compiled  with. — Wooden  v. 
Wooden,  HE  S.  W.  (27. 

301.  The  constitution  and  by-laws 
of  a  fraternal  beneficiary  association 
provided  that  a  beneficiary  might  be 
changed  on  payment  of  a  certain  fee, 
with  the  member's  written  requeat, 
giving  the  name  of  the  new  beneficiary, 
and  that  on  receipt  thereof  the  sover- 
eign clerk  should  Issue  a  new  certifi- 
cate In  the  name  of  the  new  benefici- 
ary. Held,  that  where  the  constitution 
and  by-laws  were  not  compiled  with, 
but  the  clerk  of  the  local  camp,  on  re- 
quest of  the  member,  filled  out  the 
form  for  a  change  of  beneficiary,  which 
the  member  algned,  such  attempted 
change  of  beneficiary  was  in  effectual. 
—Gray  v.  Sovereign  Camp  W.  O.  W., 
106  S.  W.  ITS,  47  Tex.  Civ.  App.  See 
28    Cent.    Dig.    Insurance    II    1960-1864. 

SOB.  The  constitution  of  a  mutual 
benefit  society  which  provides  that  in 
case  of  the  loss  of  the  certificate  the 
member  desiring  a  change  of  bene- 
ficiary must  furnish  the  sovereign 
clerk  satisfactory  proof  under  oath  of 
such  loss,  whereupon  the  clerk  shall 
issue  a  new  certificate,  with  the  desir- 
ed change  of  beneficiary,  requires  the 
member  whose  certificate  is  lost  to 
actually  furnish  the  request  for  a 
change  of  beneficiary  and  proof  of  loss 
of  the  certificate  before  the  rights  of 
the  original  beneficiary  can  be  affected, 
and  where  a  member  whose  certificate 
was  lost  mailed  an  application  for 
change  of  beneficiary  end  died  before 
the  change  was  made  the  rights  of  the 
original  beneflclary  were  unaffected. — 
Flowers  v.  Sovereign  Camp,  Woodmen 
of  the  World,  90  S.  W.  626. 

80S.  A  defective  application  for  a 
change  of  beneficiary  In  a  mutual  ben- 
efit certificate  could  not  be  regarded 
as  an  assignment  of  the  certificate  to 
the  proposed   beneficiary,   where   there 
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of  beneficiary  but  dies  before  the  change  is  effected,  the  rights  of 
the  original  beneficiary  are  unaffected.'01  A  by-law  requiring  the 
certificate  to  be  delivered  to  the  insured  only  while  in  good  health 
does  not  apply  to  the  delivery  of  a  new  certificate  after  change 
of  beneficiary;*08  it  applies  only  to  the  original.  Neither  in  auch 
case  is  the  acceptance  by  the  insured  necessary  unless  expressly 
prescribed  as  a  condition  precedent.11" 

Beneficiary  May  Be  Changed  By  Will.— It  has  been  held  that 
beneficiaries  can  be  changed  by  will  and  the  right  to  the  insur- 
ance money  is  vested  in  such  beneficiaries."" 

Death  of  Beneficiary  Before  Insured. — It  has  been  held  that  a 
regulation  providing  that  in  case  of  the  death  of  the  beneficiary 
before  the  insured  and  failure  of  the  latter  to  secure  a  new  cer- 
tificate, the  benefit  should  go  to  the  heirs  is  a  valid  regulation."*- 
Where  the  constitution  provides  that  the  benefit  shall  be  payable  to 
the  next  living  relative,  the  beneficiary  being  dead,  a  man's  wife 
will  take  in  preference  to  his  brothers.11*  The  next  living  rela- 
tive was  held  to  mean  the  one  next  in  relationship  to  the  deceased 
member  and  not  the  dead  beneficiary.111  In  another  ease  where 
insured's  first  wife  had  died  and  he  had  not  designated  a  new 
beneficiary,  his  second  wife  was  entitled  to  the  benefit,  where  the 


was  no  delivery  or  written  transfer  of 
the  certificate  to  her,  and  where  the 
power  of  disposition  by  the  member 
was  through  a  change  of  beneficiary  In 
the  method  prescribed  by  the  constitu- 
tion of  the  society.— Flowers  v.  Sover- 
eign Camp,  Woodmen  of  the  World,  90 
S.  W.  628. 

304.  Where  the  constitution  of  a 
mutual  benefit  society  provided  a  meth- 
od by  which  the  beneficiary  in  the  cer- 
tificate might  be  changed,  which  re- 
quired the  member  applying  for  a 
change  to  waive  for  himself  and  bene- 
ficiary all  rights  under  the  certificate, 
a  change  of  the  beneficiary  could  not 
be  made  on  the  application  of  the  mem- 
ber which  failed  to  waive  the  rights 
of  the  original  beneficiary, — Flowers  v. 
Sovereign  Camp,  Woodmen  of  the 
World,  SO  S.  W.  528. 

306.  Where  the  constitution  of  a 
mutual  benefit  society  provides  a  meth- 
od by  which  a.  chsnge  of  beneficiary 
may  be  effected,  the  method  provided 
Is  exclusive  of  all  others,  snd  must  be 
substantially  complied  with  — Flowers 
v.  Sovereign  Camp,  Woodmen  of  the 
World,  90  S.  W.  B28. 

80S.  Where  a  member  of  a  mutual 
benefit  society  changed  the  beneficiary 
In  accordance  with  the  Instructions  of 
the  grand  lodge  through  its  officers, 
but  not  In  accordance  with  the  by- 
laws of  the  society,  and  the  society 
acquiesced  In  the  change  and  paid  the 
fund  into  Court,  for  it  to  determine 
whether  It  should  be  paid  to  the  Orig- 
inal  beneficiary   or   the   new   one.   the 


original  beneficiary  could  not  raise  the 
question  of  non-compliance  with  the 
by-laws,  and  the  new  beneficiary  was 
entitled  to  the  fund. — Coleman  v. 
Gratia  Lodge  Colored  Knights  of  Pyth- 
ias. 104  a  W.  909.  See  28  Cent.  Dig. 
Insurance.  11  1951-1954.. 

907.  Where  a  member  of  a  fraternal 
Insurance  order  applied  for  a  change  of 
beneficiary  and  for  a  new  certificate, 
and  the  new  certificate  was  mailed  to 
him.  his  acceptance  of  it  was  unneces- 
sary unless  expressly  prescribed  as  a 
condition  to  the  talcing  effect  of  the 
new  certificate,  and  the  fact  that  the 
new  certificate  contained  a  blank  for 
acceptance  did  not  make  acceptance 
essential. — Eatman  v.  Batman,  HE  S. 
W.  16S.  See  23  Cent.  Dig.  Insurance, 
It  1950-1954. 

80S.  The  by-laws  of  an  Insurance 
order,  stipulating  that  the  liability  of 
the  order  on  a  certificate  shall  not  be- 
gin until  after  the  delivery  of  the  cer- 
tificate while  the  member  Is  In  good 
health,  and  providing  for  a  change  of 
beneficiary  on  written  request  and  the 
payment  Of  a  fee  whereon  the  order 
shall  lasue  a  new  certificate  subject 
to  the  same  conditions  as  the  original 
certificate,  do  not  require  the  delivery 
of  a  new  certificate  changing  the  ben- 
eficiary while  the  member  Is  In  rood 
health;  such  provision  referring  only 
to  the  original    certificate.— Id. 

300.  The  beneficiaries  can  be  chang- 
ed by  will  and  the  right  to  the'  lnaur- 
money   is   vested   In   such   1 


fl claries. — Splawn  v.  Cbei 


L  831. 
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constitution  provides  it  shall  be  paid  to  the  next  living,  relation.'11 
Where  a  certificate  payable  to  a  wife,  provides  that  a  change  in 
beneficiaries  must  be  by  a  surrender  of  the  old  certificate  and  the 
issuance  of  a  new  one,  and  there  is  no  provision  in  the  constitu- 
tion or  by-laws  of  the  association  which  gives  any  rights  to  any 
other  person  on  the  death  of  the  beneficiary,  a  child  of  insured 
cannot  recover  on  the  certificate  without  showing  that  insured 
died  prior  to  his  wife.'10 

Simultaneous  Death  of  Member  and  Beneficiary.— Where  both 
member  and  beneficiary  die  at  the  same  time  the  latter  is  as  in- 
capable of  taking  the  benefit  as  if  he  had  died  first.'"  In  such  a 
case,  the  constitution  of  the  order.  «o  providing,  the  member's  heirs 
would  be  entitled  to  the  proceeds.'1* 

Contingency  on  Which  Benefits  Become  Payable— (A)  Suicide. 
— Having  agreed  to  be  bound  by  the  rules  of  the  order,  a  member 
is  bound  by  a  provision  that  self-destruction,  whether  sane  or  in- 
sane, would  render  his  certificate  null  and  void.'1'    In  another  ease 


■7SB — Death    of   Beaanolaxy   Btf«r«    In. 

■UWL      (Bee  SS  Out.  Mf,  Iburannoe, 

55  1M3,  1374.) 

310;  \Yhere  life  certificate,  payable 
to  a  wife,  provides  that  a  change  In 
beneficiaries  must  be  by  a  surrender 
of  the  old  certificate  and  the  Issuance 
of  a  new  certificate,  and  there  Is  no 
provision  In  the  constitution  or  by- 
laws of  the  association  which  gives 
any  right  to  any  other  person  on  the 
death  of  the  beneficiary,  a  child  of  In- 
sured cannot  recover  on  the  certificate 
without  showing  that  Insured  died 
prior  to  his  wife. — Screwmen's  Benev. 
Asa'n  v.  Whltrldge,  68  3.  W.  601.  96 
Tex.   638. 

381.  Insured's  wife,  the  original 
beneficiary  In  a  certificate  Of  Insurance 
In  a  mutual  benefit  association,  hav- 
ing died,  and  Insured  having  failed  to 
designate  a  new  beneficiary,  his  second 
wife  was  entitled  to  the  proceeds  of 
the  certificate  under  a  provision  there- 
in making  It  subject  to  the  conditions 
named  In  the  constitution  of  the  asso- 
ciation, and  a  provision  In  such  consti- 
tution making  the  proceeds  In  such 
case  payable  to  the  next  living  rela- 
tion, and  providing  that.  In  determin- 
ing who  Is  such  next  living  relation. 
the  order  "shall  be  his  wife,  children, 
adopted  children,  parents,  brothers. 
sisters,  or  other  blood  relatives,  or  to 
persons  dependent  on  the  member." — 
Harris  v.  Harris.  57  a.  W.  604.  See  SB 
Cent.  Big.  Insurance.  II  1913.  1914. 

910.  A  provision  In  the  by-laws  re- 
quiring a  member  desiring  to  change 
the  beneficiary  to  surrender  his  certi- 
ficate, pay  a  fee.  and  receive  a  new 
one,  and  providing  that  no  such  change 
could  be  made  by  will,  and  that  In 
case  of  death  of  the  beneficiary  be- 
fore Insured,  and  failure  of  the  latter 
>    benefit 


should  go  to  his  heirs,  are  valid  regu- 
lations.— B  oilman  v.  Supreme  Lodge 
Knights  of  Honor,  63  8.  W.  723. 

313.  The  constitution  of  a  mutual 
benefit  Insurance  society  provided  that, 
on  the  death  of  a  member,  his  certifi- 
cate should  be  paid  to  his  beneficiary, 
which  should  be  his  wife,  children, 
adopted  children,  parents,  brothers,  sis- 
ters, or  other  relatives,  and  that  if  the 
relative  named  should  be  deceased  at 
the  time  of  the  member's  death,  and 
no  change  of  beneficiary  had  been  made. 
the  benefit  should  be  paid  to  the  "next 
living  relative,"  in  the  order  named. 
M.  took  a  certificate  In  favor  of  his 
mother,  and  subsequently  married,  and 
on  the  death  of  his  mother  made  no 
change  In  the  designation  of  his  ben- 
eficiary. Held,  that  M.'h  wife  was  en- 
titled to  the  benefits  In  preference  to 
since   the 


livlnj 


relat 


relationship  to  the  deceased  mem- 
ber, and  not  to  the  dead  beneficiary. — 
Mattison  v.  Sovereign  Camp,  Woodmen 
of  the  World,  SO  S.  W.  897. 

314.  Where  the  constitution  of  a 
benevolent  association  provides  that 
the  Insurance  should  be  paid  to  the 
heirs  of  the  member  should  the  bene- 
ficiary named  In  the  policy  die  before 
the  member,  the  Instantaneous  death 
of  the  member  and  the  beneficiary  ren- 
ders the  latter  as  Incapable  of  taking 
the  benefits  as  If  he  had  died  first, 
and  the  member's  heirs  are  entitled 
thereto.— Faden  v.  Briscoe,  IT  S.  W. 
it. 


Contingency   on   Which 
Dome    Fajabla,      (See    03 
Oast.   Mr,  Insurant)*,  SI   1968-1959.) 
318.     Where  a  mutual  benefit  certifi- 
cate   provided    that    the    member   was 
entitled    to   benefits   according    to   the 


590  FRATERNAL   BENEFIT   INSURANCE 

the  certificate  was  held  avoided  if  the  member  was  conscious  of 
the  physical  nature  of  his  act  when  he  inflicted  the  wounds  on 
himself  which  caused  his  death.*18 

(B)  Violation  of  Law. — A  member's  insurance  was  not  forfeited 
where  he  was  killed  while  insane,  and  while  resisting  arrest  un- 
der a  provision  for  forfeiture  while  violating  the  criminal  laws  of 
the  state.*"  In  general  it  is  immaterial  whether  the  person  shoot- 
ing a  member  while  violating  the  law,  committed  an  offense,118  and 
self-defense  must  be  shown.'" 

Notice  and  Proof  of  Death. — In  an  early  case  it  was  held  that 
where  the  by-laws  require  a  report  of  the  cause  of  death  by  the 
subordinate  council  to  the  supreme  secretary,  the  beneficiary  need 
not  make  proof  of  death.*51  Where  the  insurer  denies  liability 
proofs  of  death  are  unnecessary  even  though  the  certificate  stip- 
ulates that  it  was  payable  on  satisfactory  proof  of  death.*20 

False  Statement  to  Force  Payment — Statutory  Penalties. — Any 
person  who  willfully  makes  a  false  statement  of  any  material  fact 
in  a  sworn  statement  as  to  the  death  or  disability  of  a  certificate 
holder  in  such  a  society  for  the  purpose  of  procuring  the  payment 
of  a  benefit  named  in  the  certificate  shall  be  guilty  of  perjury  and 
punished  accordingly.     (Art.  4859a,  Rev.  St.  1914.) 


constitution  and  laws  of  the  order,  and 
the  member.  In  addition  to  the  terms 
of  the  certificate,  agreed  to  be  bound 
by  the  order's  constitution,  laws,  rules. 
and  regulations,  he  was  bound  by  a 
provision  of  such  laws  that  self-de- 
struction of  a  member,  whether  sane 
or  Insane,  should  render  his  certificate 
null  and  void. — United  Moderns  v.  Col- 
11  Ran,  77  8.  W.  103!,  34  Tax.  Civ.  App. 
17!. 

318.  Under  a  benefit  certificate  con- 
ditioned to  be  void  if  the  member  dies 
by  self-destruction,  whether  sane  or 
insane,  the  certificate  Is  avoided  If  the 
member  was  conscious  of  the  physical 
nature  of  his  act  when  he  inflicted 
the  wounds  on  himself  causing  his 
death.— Brown  v.  United  Moderns.  87 
8.  W.  367. 

817.  Where  Insured  while  insane 
and  resisting  arrest  was  killed  by  the 
sheriff,  his  insurance  was  not  forfelt- 
rovlslon   for  forfeiture  In 


law.  and  there  was  evidence  that  he 
went  to  another's  house,  and  that  the 
other  was  angered  by  language  of  In- 
sured, and  approached  him  without  any 
weapon,  and  that  Insured  then  struck 
him   a   violent   blow,   following-   which 


Insured    was    shot, 

held   not 

to    show 

self-defense,  so  as  ■ 

to  exempt  h 

a  breach  of  the  cei 

tlflcate.— Ic 

ired  i 


latlng  the  criminal  laws  of  the  state, 
— Woodmen  of  the  World  v.  Dodd.  134 
S.  W.  26*. 

318.  Where  the  evidence,  in  an  ac- 
tion on  a  benefit  certificate,  showa  that 
the  insured  was  shot  and  killed  In  con- 
sequence of  his  violation  of  law,  it  Is 
immaterial  whether  the  person  shoot- 
ing him  committed  an  offense. — Wood- 
men of  the  World  v.  Hipp.  147  S.  W. 
316.  See  28  Cent.  Dig.  Insurance,  13 
1966.  1967-1959. 

318.  Where -the  defense  was  that  In- 
sured died  by  reason  of  a  violation  of 


380.  Where  a  fraternal  Insurance 
order  In  response  to  a  letter  from  at- 
torneys of  the  beneficiary  containing 
a  notice  of  the  death  of  a  member,  re- 
plied by  stating  that  the  member  was 
suspended  for  nonpayment  of  dues. 
and  that  he  had  not  been  reinstated, 
and  subsequently  returned  dues  which 
It  had  received,  on  the  ground  that  the 
certificate  had  previously  lapsed  for 
nonpayment  of  dues,  there  was  a  de- 
nial of  liability  so  that  proof  of  the 
death  of  the  member  was  unnecessary 
though  the  certificate  stipulated  that 
It  was  payable  on  satisfactory  proofs 
Of  death. — Grand  Fraternity  v.  Mul- 
key,  130  S.  W.  242.  See  28  Cent.  Dig. 
Insurance.  II  1963-1966. 

381.  Where  the  by-laws  of  a  bene- 
ficial   association   require   a   report   of 

of  death  by  the  ■ 


i   the   s 


.    the 


beneficiary    need    not    make    proof    i 

death Supreme      Council      American 

Legion  of  Honor  v.   Landers,  67   8.  W. 
307.   23  Tex.  Civ.   App.   626. 
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Amount  of  Benefits. — The  words  "face  value"  in  a  by-law  mean 
the  amount  stated  in  the  body  of  the  certificate.321  In  a  case  where 
a  certificate  calk  for  the  payment  of  a  certain  amount  and  the 
emergency  fund  has  not  been  exhausted,  the  full  amount  is  pay- 
able notwithstanding  a  by-law  passed  subsequently."*  Where  the 
by-laws  provide  that  one  form  of  permanent  total  disability  shall 
be  insanity  so  adjudged  by  the  courts,  in  which  event  the  member 
should  receive  one-half  of  his  certificate,  the  insanity  must  be 
such  as  would  authorize  an  adjudication  of  the  insured's  mental 
status  by  the  proper  courts."' 

Value  of  a  Paid-TJp  Policy. — The  present  value  of  a  paid-up  life 
policy  is  such  sum  as,  at  a  reasonable  rate  of  compound  interest 
will  equal  the  face  of  the  policy  at  the  end  of  the  period  of  ex- 
pectancy of  insured.*14 

Rights  of  Beneficiaries  to  Proceeds. — Where  a  certificate  by  rea- 
son of  permanent  disability  benefits  matured  during  the  insured's 
life,  the  beneficiary  at  his  death  is  not  entitled  to  recover  as  the 
proceeds  have  become  a  part  of  the  insured's  estate.3"  An  agree- 
ment that  one  person  shall  collect  the  proceeds  and  pay  it  over 
to  the  adopted  legal  heir  of  insured  is  valid  and  enforceable.'5* 
Where  a  certificate  provides  an  extra  fund  with  which  to  buy  a 
monument  but  does  not  state  to  whom  it  shall  he  paid  it  is  held 
payable  to  the  beneficiary,  the  decedent  'b  wife.'"  In  a  case  where 
one  by-law  limits  the  amount  recoverable  to  the  sum  realized  from 
one  assessment  and  another  provides  that  if  a  stated  number  of 

7B1 — Amount      Of      Benefits.      («••      *8        membership  on  the  ground  of  Insanity, 
------  h>  j |  i8Bi,  l»ea.)       It  must  be  such  degree  of  Insanity  as 


would  authorize  an  adjudication  of  the 
389.  The  words  "face  value"  In  a  Insured's  mental  status  by  the  proper 
by-law  of  a  beneficial  association,  pro-  courts. — Knlpp  v.  United  Benev.  Ass'n. 
vldlng  that  (2. 000  shall  be  the  highest  101  S.  W.  £7.1.  See  28  Cent.  Dig.  In- 
amount  paid  on  a  benefit  certificate.  surance.  11  1969,  1961,  1962. 
provided  that  the  amount  paid  shall  not  324.  The  present  value  of  a  paid-up 
exceed  the  amount  of  a  full  assessment  life  policy  Is  such  sum  as,  at  a  reason- 
on  each  of  the  members,  and  provided  able  rate  of  compound  Interest,  will 
"that  the  face  value  of  the  benefit  oaf-  equal  the  face  of  the  policy  at  the  end 
tlflcate  shall  be  paid,  so  long  as  the  of  the  period  of  expectancy  of  Insured. 
emergency  fund  •  *  *  has  not  been  — Supreme  Lodge  Knights  of  Pythias 
exhausted."  means  the  amount  stated  v.  Neeley,  135  S.  W.  IMS.  See  28  Cent, 
In  the  body  of  the  certificate,  bo  that,  Dig.  Insurance,  1  1303. 
the  emergency  fund  not  being  exhaust- 
ed at  the  death  of  a  member  whose  793 — Bights  of  BaaanoUrln  to  Vro- 
certlflcate.  Issued  before  passage  of  ""  ~  '  -"-  ~ 
the  by-law,  provided  for  payment  of 
16,000,  all  of  it  Is  payable, — Supreme 
Council.  American  Legion  of  Honor  v.  '  provided  that  the  amount.  In  the  event 
Storey,  75  S.  W.  S01.  of  total  or  permanent  disability,  should 
333.  The  by-laws  of  a  fraternal  ,  be  paid  to  Insured,  or  at  his  death  to 
benefit  society  provided  that,  "when-  plaintiff.  If  living.  If  the  certificate 
ever  any  member  •  *  *  shall  become  matured  In  insured's  life  time  because 
permanently  and  totally  disabled  from  of  total  disability,  plaintiff,  on  Insur- 
pursuing  the  ordinary  vocations  of  ed's  death,  was  not  entitled  thereto, 
life,  *  *  *  he  shall  be  entitled  to  re-  as  the  proceeds  would  then  become  the 
eeive  one-half  of  his  certificate."  One  property  of  insured's  estate.  Judg- 
form  of  permanent  total  disability  ment  108  S.  W.  *S2,  reversed, — Brother- 
was  declared  to  be  "Insanity  so  ad-  hood  of  Ry.  Trainmen  v.  Dee.  Ill  8. 
Judged  by  the  courts."  Held  that  In  W.  396,  101  Tex.  687.  See  28  Cent. 
order    to    recover    on    a    certificate    of  Dig.   Insurance.   II    1967-1071,   1980. 
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assessments  levied  in  any  one  year  were  insufficient  to  pay  death 
claims  the  reserve  fund  should  be  drawn  on,  it  was  held  that  more 
than  one  assessment  had  to  be  made  and  the  reserve  fund  had  to 
be  drawn  on  to  pay  a  death  claim."*  The  reason  for  this  is  that 
when  two  by-laws  of  insurer  are  inconsistent  the  one  most  favorable 
would  control.*" 

Proceeds  as  Oomiminity  Property. — A  policy  being  payable  to 
two  brothers,  and  no  valid  change  of  beneficiaries  having  been  made 
on  the  death  of  one  of  them,  one-half  of  the  proceeds  on  insured's 
death  becomes  the  community  property  of  himself  and  his  wife.*1* 

Bights  of  Representatives  of  Insured. — The  minor  sou  and  heir 
may  recover  in  his  own  right  and  the  administrator  of  the  insured 
need  not  be  made  a  party  where  the  by-laws  restricted  beneficiaries 
to  such  persons  as  would  be  entitled  to  the  estate  of  an  insured 
should  he  die  intestate."0  .  The  administrator  cannot  recover  and 
a  benefit  fund  payable  to  a  beneficiary  who  dies  before  the  mem- 
ber, lapses  to  the  society  where  the  certificate  contains  an  agree- 
ment that  it  shall  only  bind  the  society  to  pay  the  beneficiary 
named.*11 


DUG.  A  by-law  of  a  mutual  Insur- 
ance company  limited  the  amount  re- 
coverable on  a  death  claim  to  the  Bum 
realized  from  one  assessment  on  the 
members,  lens  a  stated  portion  there- 
of. Another  by-law  adopted  at  the 
same  time,  provided  that.  If  a  stated 
number  of  assessments  levied  in  any 
one  year  were  Insufficient  to  pay  death 
claims,  the  reserve  fund  should  be 
drawn  on.  Held,  that,  to  pay  a  death 
claim,  more  than  one  assessment  on 
a  be  made,  and  the 


life   1 


1  had  t 


e  draw 


_..b  by-lawa  being1  Inconsls- 

tent,  the  one  moat  favorable  to  insur- 
ed would  control. — Supreme  Lodge  Na- 
tional Reserve  Ass'n  v.  Uondrowskl. 
49  S.  W.  919.  SO  Tex.  Civ.  App.  322. 

327.  A  benefit  certificate  for  |1,000 
on  the  life  of  decedent,  payable  to  his 
wife,  provided  also  that  there  should 
be  paid  1100  for  a  monument  at  de- 
cedent's grave:  but  the  society  did  not 
retain  the  privilege  of  selecting  the 
monument  or  performing  any  duties 
connected  with  decedent's  burial,  and 
there  was  no  express  recital  as  to 
whom  the  money  should  be  paid.  Held. 
that  It  should  be  paid  to  decedent's 
wife,— Woodmen  of  the  World  v.  Tor- 
rence,  103  S.  W.  662.  See  2S  Gent.  Dig. 
Insurance.    II    196T-1972,    1978. 

338.  Where  Insured  adopted  M.  as 
hia  legal  heir,  she  being  thereby  ren- 
dered competent  to  take  under  a  bene- 
fit certificate  in  acordance  with  Rev. 
St.  1911.  Art.  48S2,  an  agreement  that 
the  certificate  should  be  made  payable 
to  w,,  and  that  she  on  collecting  it 
should  pay  the  money  to  H.,  was  valid 
and  enforceable. — HellvlIIe  v.  Wick- 
ham.  169  S.  W.  112S. 


ance     policy     was     payable 

brothers,  and  no  valid  change  in  bene- 
ficiaries was  made  on  the  death  of 
one  of  them,  one-half  of  the  proceeds 
on  Insured's  death  became  community 
property  •  of  himself  and  his  wife. — 
Wooden  v.  Wooden,  116  S.  W.  027. 

798 — IlfUti  of  meprasentatlTM  of  In. 


330.  The  by-laws  of  a  fraternal  as- 
sociation restricted  beneficiaries  to 
such  persona  as  would  be  entitled  to 
the  estate  of  an  insured  should  he  die 
Intestate,  and  to  the  affianced  wife,  or 
one  'dependent  on  him  for  support- 
Held,  that  the  minor  son  and  heir  of 
a  member,  who  had  failed  to  name  a 
new  beneficiary  after  the  death  of  hie 
wife,  was  entitled  to  recover  on  the 
certificate  In  hla  own  right,  and  that 
the  administrator  of  the  insured  need 
not  be  a  party. — Order  of  Columbus,  of 
Baltimore  City,  Md..  v.  Fuqua,  60  S. 
W.    1020. 

831.  Where  the  certificate  issued  by 
a  benevolent  society  contains  an  agree- 
ment that  It  shall  only  bind  the  so- 
ciety to  pay  the  beneficiary  named, 
and  the  laws  of  the  society  do  not  con- 
fine the  beneficiaries  to  any  particular 
class,  .but  prescribe  the  means  by 
which  the  member  can  change  the 
provision  for 
the  benefit  in  case  of 
the  death  of  the  designated  beneficiary 
during  the  life  of  the  member,  or  of 
the  member's  failure  to  designate  a 
beneficiary,  a  benefit  fund  payable  to 
a  beneficiary  who  dies  before  the  mem- 
ber, and  In  whose  place  no  substitute 
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Bights  of  Representatives  of  Beneficiary.-  -It  has  been  held  that 
the  fund  due  under  a  policy  to  one  of  joint  beneficiaries  who  sur- 
vived the  insured  was  not  exempt  from  administration  at  the  death 
of  deceased  beneficiary.1"  However,  where  the  fund  due  upon  cer- 
tificate is  exempt  property  it  is  not  subject  to  administration."1 

Rights  of  Creditors — General  Rule. — If  the  insurance  is  effected 
at  the  expense  of  the  debtor,  either  with  his  proper  consent  or  by 
his  not  objecting  to  charges  for  premiums  and  appears  to  have 
been  intended  as  a  security  only,  the  debtor  or  his  representative 
is  entitled  to  the  surplus  after  payment  of  the  debt;  but  if  the 
creditor  insures  with  his  own  funds  the  debtor  or  his  representa- 
tives have  no  claim.*8*  Subsequently  acquired  claims  cannot  he 
paid  the  creditor  out  of  the  proceeds  of  the  certificate  as  they  were 
not  in  contemplation  of  the  parties  when  the  certificate  was  issued 
or  renewed."'  Where  the  insured  is  charged  with  the  assessments 
paid  by  the  creditor  such  assessments  are  regarded  in  the  light 
of  loans."6 

Bights  of  Creditors — In  General. — In  a  case  where  a  person  paid 
the  dues  on  a  certificate  with  the  understanding  that  he  was  to  be 
reimbursed  at  insured's  death  and  later  the  beneficiaries  died  and 
insured  attempted  to  make  a  charge  upon  the  proceeds  of  the  cer- 
tificate in  favor  of  the  person  so  paying  the  dues,  by  will,  it  was 
held  that  the  fund  became  payable  to  insured's  children  under 
the  constitution  and  could  not  be  subjected  to  the  claim  for  re- 
imbursement under  the  contract  with  insured  and  the  former  bene- 
ficiaries whose  interest  died  with  them."*    However,  it  was  further 

la  named  by  the  member,  lapses  to  the  under  the  certificate  of  Insurance,  and 
society,  and  cannot  be  recovered  by  plaintiff,  by  which  plaintiff  agreed  to 
the  administrator  of  the  member  after  pay  the  money  required  to  reinstate 
the  letter's  decease. — Ho  me  Circle  Soc.  Insured,  and  to  pay  the  dues  and  as 
of  Goliad  and  Refugio  Counties  v.  Han-  sessments  required  to  keep  the  benefit 
'ley.  80  S.  W.  641.  in  force  during  the  life  of  Insured,  for 

which  he  was  to  be  reimbursed  out  Of 
7W— Mights  of  B*pr*«t«,UTM  of  the  proceeds  of  the  certificate  at  ln- 
'     Besjifl  clary,  sured's  death.     Before  the  death  of  the 

Insured  the  beneficiaries  died,  and  no 
33a.  Fund  due  under  policy  of  In-  new  designation  was  made.  Thereafter 
surance  to  one  of  joint  beneficiaries  Insured  attempted  by  his  will  to  make 
who  survived  the  insured  held  not  a  charge  In  favor  of  plaintiff  upon  the 
exempt  from  administration  under  Acts  fund  to  ie  derived  from  the  certificate. 
33rd  Leg.,  ch-  113,  Par.  21,  at  the  Held,  that  such  fund  became  payable 
death  of  a  deceased  beneficiary. — Mod-  to  insured's  children  under  the  express 
em  Woodmen  of  America  v.  Tanowaky.  provisions,  of  the  constitution  of  th- 
is'/ 8.  W.  728.  society,  and  could  not  be  subjected  to 
Where  the  fund  due  upon  certificate  plaintiff's  claim  for  reimbursement, 
of  insurance  la  exempt  property  It  Is  under  hla  contract  with  insured,  who 
not  subject  to  admin  1st  rati  on. — Mod-  never  had  any  Interest  In  the  funds, 
ern  Woodmen  of  America  v.  Yanowsky,  and  the  former  beneficiaries  whose  in- 
1ST  B.  W.  728.  lerest  therein  died  with  them;  the  fund 
being  by  both  the  charter  and  conatl- 
797 — Might,  of  Creditor*.  tutlon  of  the  society  for  the  benefit  of 
such  members  of  the  family  of  the 
member,  or  persona  dependent  upon 
him  as  he  may  direct  or  designate  by 
name  to  be  provided  for  as  provided  by 
general  law. — Searcy  v.  Kelly,  98  S.  W. 
1080,  judgment  reversed  ,  Kelly  v. 
Searcy,  102  S.  W.  100. 
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held  that  such  children  having  received  the  benefit  of  the  contract 
made  with  the  original  beneficiaries  the  funds  which  they  received 
Bhould  be  subjected  to  the  claim  of  the  party  who  had  paid  the 
assessments  as  they  became  due.*3* 

Eights  Where  Certificate  is  Assigned. — "Where  the  assignor  of  a 
defendant  paid  the  assessments  on  his  certificate,  under  an  agree- 
ment with  the  beneficiary,  he  has  a  lien  on  the  beneficiary's  ex- 
pectancy even  though  such  assignor  had  no  insurable  interest  in 
the  life  of  the  member.'*'  ■  And,  the  fact  that  such  assignor  dis- 
continued such  payments  is  no  defense  to  his  right  to  reimburse- 
ment for  the  sums  actually  paid.**1  It  is  against  public  policy  to 
permit  the  assignment  of  a  certificate  to  one  not  related  to  the 
insured  and  who  has  merely  advanced  him  a  sum  of  money.*"  In 
such  case  the  fund  would  go  to  the  heirs,  after  deducting  dues 
and  advancements  paid  by  the  assignee.*"  It  is  immaterial  that 
such  a  certificate  may  have  been  surrendered  and  a  new  one  issued 
to  the  assignee,  according  to  the  constitution  and  that  according  to 
the  rules  the  fund  was  to  be  paid  to  the  member's  "family  or  as 
he  may  direct."**8 


i,  allowed  Ills 


334.     A  person  Insured  In  t 
Insurance  society,  being 

benefit  certificate  I 
quently  an  agreement  was  entered  Into 
between  Insured,  tbe  beneficiaries  un- 
der the  certificate  of  Insurance,  and 
'  plaintiff,  by  whlcb  plaintiff  agreed  to 
pay  the  money  required  to  reinstate  In- 
sured and  to  pay  the  dues  and  assess- 
ments required  to  keep  the  benefit  In 
force  during  the  life  of  Insured,  for 
which  he  was  to  be  reimbursed  out 
of  the  proceeds  of  the  certificate  at  In- 
sured's death.  Before  the  death  of 
Insured  the  beneficiaries  died,  and  no 
new  designation  was  made.  By  the 
laws  of  the  society  the  minor  children 
of  Insured  succeeded  to  the  rights  of 
the  original  beneficiaries.  Held  that, 
such  children  having  received  the  ben- 
efit of  the  contract  made  wltb  the  orig- 
inal beneficiaries  for  the  preservation 
of  the  certificate  through  the  payment 
of  the  Installments  which  fell  due  at 
different  times,  the  funds  which  they 
thereby  received  Bhould  be  subjected 
to  plaintiff's  claim  for  reimbursement. 
Judgment,  Searcy  v.  Kelly,  98  S.  W. 
1080,  reversed. — Kelly  v.  Bearcy,  102 
S.  W.  100. 

S3B.  One  who  voluntarily  pays  a 
member's  dues  without  being  desig- 
nated as  beneficiary,  has  no  claim  on 
the  mortuary  fund. — Grand  Lodge  A. 
O.  U.  W.  v.  Cleghorn,  42  S.  W.  1043. 

336.  Where  a  member  of  a  mutual 
benefit  society  delivered  his  certificate 
to  the  beneficiary,  without  any  agree- 
ment as  to  whlcb  Bhould  pay  the  as- 
BeSBmentB,  and  the  beneficiary,  con- 
sidering it  his  duty  to  pay  them,  agreed 
with  defendant's  assignor  that.  If  the 


letter  would  pay  such  assessments,  he 
Bhould  be  reimbursed  out  of  the  pro- 
ceeds of  the  certificate,  which  was  then 
delivered  to  him,  defendant's  assignor 
had  a  lien  for  the  amounts  so  paid  on 
the  beneficiary's  expectancy,  though 
such  assignor  had  no  Insurable  interest 
in  the  life  of  the  member,  who  was 
entitled  to  change  his  beneficiary  at 
will.— Judgment,  82  B.  W.  1067.  af- 
firmed.— Coleman  v.  Anderson,  88  8. 
W.   730,   98   TBI.   670. 

837.  Where  defendant's  assignor 
agreed  to  pay  assessments  on  certain 
benefit  certificates  on  condition  that  he 
be  reimbursed  therefor  from  the  pro- 
ceeds of  the  certificates,  the  fact  that, 
on  a  dispute  arising  between  such  as- 
signor and  the  beneficiary,  who  ob- 
jected to  further  payments,  no  further 
payments  were  made,  was  no  defensa 
to  the  assignor's  right  to  reimburse- 
ment for  the  money  actually  expended. 
Judgment  82  S.  W.  1067,  affirmed. — 
Coleman  v.  Anderson,  86  S.  W.  720,  08 
Tex.   670. 

338.  Assignment  of  a  benefit  cer- 
tificate in  a  benevolent  association  to 
one  not  related  to  the  member,  but 
who  has  merely  advanced  him  fGO,  is 
against  public  policy,  and  the  fund 
goes  to  the  heirs,  after  deducting  dues 
and  advancements  paid  by  the  as- 
signee; and  It  is  Immaterial  that  by 
the  rules  of  the  order  the  fund  was 
to  be  paid  to  the  member's  "family,  or 
as  he  may  direct,"  and  that  the  cer- 
tificate was  surrendered,  and  a  new 
one  Issued  to  the  assignee,  according 
to  the  constitution. — Schonfleld  v. 
Turner,  12  S.  W.  828. 

339.  A  party  secured  a  benefit  cer- 
tificate from  the  A.  O.  IT.  W.  In  favor 
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Voluntary  Payment  of  Dues. — One  who  voluntarily  pays  a  mem- 
ber's dues  without  being  designated  as  beneficiary,  has  no  claim 
on  the  mortuary  fund."' 

Renewal  for  Benefit  of  Creditor.— If  a  lapsed  certificate  is  re- 
newed for  the  benefit  of  a  creditor  in  the  creditor's  name  and  he 
thereafter  pays  all  the  assessments  thereon  and  charges  them  to 
the  debtor,  the  creditor  will  not  be  entitled  at  the  insured's  death 
to  more  than  the  amount  of  the  debt  and  the  amount  of  assess- 
ments paid.1*0 

Benefits  Not  Attachable — Statutory  Provisions. — Benefits  are  not 
liable  to  attachment,  garnishment  or  other  process  to  pay  any  debt 
or  liability  of  a  member  or  beneficiary  or  any  other  person  who 
may  have  a  right  thereunder,  either  before  or  after  payment.  (Art. 
4848a,  Rev.  St.  1914.) 

Damages  for  Refusal  of  Payment. — The  statutes  exempt  fraternal 
benefit  insurance  societies  from  the  application  of  all  insurance  laws 
except  those  expressly  applying  to  them.  (Art.  4830,  Rev.  St.  1914.) 
Therefore  Article  4746  (Rev.  St.  1914)  making  life,  health  and  ac- 
cident insurance  companies,  which  shall  'fail  to  pay  losses  within 
thirty  days  after  demand  therefor,  liable  for  a  penalty  of  twelve 
per  cent  and  attorney's  fees  additional,  does  not  apply  to  fraternal 
benefit  companies.  The  Supreme  Court  recognizes  the  exception 
as  applying  to  mutual  relief  associations  organized  under  the  laws 
of  another  state,  having  no  capital  and  purposing  to  provide  a 
fund  for  the  benefit  of  deceased  members.**1     The  same  exception 

of  his  wife  but,  having  failed  to  pay       newed. — Levy  v.   Taylor,   88   Tex.    662. 
I    the   right   to    receive  S40.     If    a    certificate    In    i 


under  It  was  suspended.  The  oertlfl-  benefit  association,  in  favor  of  a  n 
cats  was  renewed  by  a.  creditor  who  bet's  wife,  having  lapsed, 
paid  past  and  fnturo  assessments  and  for  the  benefit  of  one  of  the  h 
charged  them  to  the  account  of  the  creditors  In  the  lattefs  name,  and  he 
Insured.  The  creditor  also  came  into  thereafter  pays  the  assessments  there- 
possession  of  other  claims  against  the  on  and  charges  the  payments  to  the 
insured  and  after  the  tatter's  death  debtor,  the  creditor  will  not 'be  entitled 
sought  to  subject  the  Insurance  to  the  to  hold  from  the  proceeds  of  the  cer- 
payment  of  all  the.,  claims.  The  court  tiflcate.  upon  the  member's  death,  more 
held  that  the  renewal  of  the  certificate,  than  the  amount  of  his  debt,  and  the 
by  which  the  creditor  Instead  of  the  Sums  paid  to  Iceep  up  the  certificate. 
wife  was  made  the  beneficiary,  was  atlbough  be  has  meanwhile  become  the 
intended  solely  to  give  to  the  creditor  holder  of  other  claims  against  the 
a  security  for  the  debt  then  existing  debtor. — Levy  v.  Taylor,  1  S.  W.  900. 
and  to  pay  assessments,  which  assess- 

ments  were  understood  to  be  loans.  800 — Damages  for  Xefusal  of  Fayment. 
The    rule   Is    that    If    the    Insurance    Is 

effected  at  the  expense  of  the  debtor,  341.  Rev.  St.  Tex.  Art.  2953,  pro- 
el  t  her  with  his  prior  consent  or  by  vldes  that  an  Insurance  company 
his  not  objecting  to  charges  for  pre-  which  falls  to  settle  a  risk  for  which 
mlums  and  appears  to  have  been  In-  It  Is  lawfully  liable,  within  a  certain 
tended  as  a  security  only,  the  debtor  time,  shall  forfeit  a  sum  equal  to  II 
or  his  representative  Is  entitled  to  the  per  cent  thereof;  but  article  2971a 
surplus  after  payment  of  the  debt:  Sayles  Civil  St.,  excepting  "mutual  re- 
but if  the  creditor  insures  with  his  lief  associations"  organised  under  the 
own  funds,  the  debtor's  representative  laws  of  another  state,  applies,  to  a 
have  no  claim.  The  court  also  held  mutual  relief  association  having  no 
that  subsequently  acquired  claims  capital,  but  purposing  to  provide  a 
could  not  be  paid  the  creditor  out  of  fund  for  the  benefit  of  deceased  mom 
the  proceeds  of  the  certificate  as  they  bers. — Supreme  Council  of  American 
were  not  In  contemplation  of  the  Legion  of  Honor  v.  Larmour,  16  8.  W. 
parties   when   the   certificate   was    re-  833. 
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was  recognized  in  a  later  case  but  in  this  case  the  exception  could 
not  be  recognized  where  the  principal  officer  of  the  society  failed 
to  make  the  required  statement  to  the  commissioner  of  insurance.*41 
However,  it  must  be  shown  affirmatively  that  the  defendant  so- 
ciety is  a  fraternal  beneficiary  association  as  defined  in  the  stat- 
utes; otherwise  it  is  liable  for  the  statutory  penalties.*** 

Discharge  From  liability. — Where  a  receipt  is  given  in  full,  on 
payment  of  part  of  the  sum  called  for  in  the  certificate,  it  is  with- 
out consideration  as  to  the  balance,  liability  for  the  amount  paid 
not  being  denied  but  conceded.*" 

ACTIONS 
Resort  to  Courts  for  Settlement  of  Disputes. — In  general,  the 
courts  will  not  interfere  with  the  internal  policy  of  a  fraternal 
benefit  association  unless  some  valuable  or  property  right  is  in- 
volved. **•  It  has  been  held  that  an  association  which  denied  lia- 
bility on  account  of  non-membership  of  a  decedent  waived  any  fur- 
ther proceedings  by  the  beneficiary  under  its  by-laws.**6 

'  34a.  Rev.  St.  1896,  Art.  3096,  pro-  801 — Mmm  01  DiscHarga  of  Int. 
video   that   the   general   Insurance  laws  oistlon  fnom  Liability.    (»••  SB  Curt. 

shall  not  apply  to  mutual  relief  asso- 
ciations which  have  no  capital  stock, 
and  whose  relief  funds  are  created  and 


1   by   ! 


the  members,  provided  that  the 
clpal  officer  shall  make  an  annual 
statement  to  the  Insurance  department, 
etc.  Article  3071.  applicable  to  life 
insurance  companies,  provides  that, 
where  a  company  shall  fall  to  pay  a. 
Iobs  within  the  time  specified,  it  shall 
be  liable  for  12  per  cent,  damages  and 
reasonable  attorneys'  fees.  Held,  that 
a  fraternal  beneficiary  corporation 
created  under  the  laws  of  a  sister 
state,  whose  relief  funds  are  created 
by  assessments  on  Its  members,  which 
has  subordinate  lodges  to  which  appli- 
cation Is  made  for  membership,  and 
which  Issues  benefit  certificates,  the 
amoupt  payable  on  which  is  under  a 
by-law  dependent  on  the  sum  collected 
by  assessments,  la  within  article  8096, 
and  la  not  liable  under  article  soil, 
except  In  case  of  failure  of  Its  prin- 
cipal officer  to  make  the  required  state- 
ment. Judgment,  Supreme  Council  A. 
L.  H.  v.  Storey,  76  S.  W.  901,  modified. 
— Supreme  Council  A.  L.  H.  v.  Storey, 
78  S.  W.   1,  97  Tex.   264. 

343.  It  not  being  shown  that  defend- 
ant fraternal  beneficiary  society  Is  a 
fraternal  beneficiary  association,  as  de- 
fined by  Act  Hay  12,  1899  (Acts  1899, 
p.  19B,  ch.  in.),  I  1,  It  is.  like  an  In- 
surance company,  liable  for  12  per  cent, 
damages  and  attorney 'a  fees;  having 
failed  to  pay  in  full  Its  certificate  at 
maturity,  and  after  demand,  according 
to  its  liability.— Supreme  Council, 
American  Legion  of  Honor  v.  Storey, 
T6   8.   W.   801.      See   78   S.  W.   1. 


344.  A  receipt  or  release  In  full. 
given  on  payment  by  a  beneficial  as- 
sociation of  12,000  of  the  *5, 000  which 
a  certificate  provided  should  be  paid, 
la  without  consideration  as  to  the 
13,000;  liability  for  the  S2.OO0  not  be- 
ing denied,  but  conceded. — Supreme 
Council,  American  Legion  of  Honor  v. 
Storey,  76  S.  W.   901.      See  78   S.  W.   1. 

ACTIOBTB.     (IS1   SB  CTC.  910.) 


of  Disputes.    <Bss   SB   Osnt.   Dig*.   In 

■uranos,  §5  1SS7,  IMS.) 

340.  A  fraternal  beneficiary  a 
tlon  which  denied  liability  on 
tlficate  of  membership  on  acco 
non membership  of  decedent  at  tbe  time 
of  his  death  waived  any  further  pro- 
ceedings by  tbe  bene&clary  under  its 
by-laws  providing  for  an  appeal  from 
the  executive  committee — Knights  of 
the  Modern  Maccabees  v.  Mayfleld,  147 
S.  W.  676.  See  28  Cent.  Dig.  Insurance. 
I   1987. 

348.  The  courts  will  not  interfere 
with  the  Internal  policy  of  a  fraternal 
benefit  association,  whether  incorpor- 
ated or  not,  and  will  not  decide  ques- 
tions relating  to  the  discipline  of  Its 
members,  but  will  leave  the  assoclaUon 
free  to  carry  out  any  lawful  purpose 
in  accordance  with  Its  rules,  unless 
some  valuable  tir 'property  right  Is  In- 
volved, In  which  case  It  will  entertain 
Jurisdiction  and  afford  relief. — Lone 
Star  Lodge  No.  1.936,  Knights  and 
Ladies   of   Honor   v.   Cole,    131   S.   W. 
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Limitations. — An  action  on  a  certificate  is  subject  to  the  four 
years  statute  of  limitations  when  >iot  brought  within  that  time.**' 

Parties. — -The  rule  is  that  a  voluntary  unincorporated  fraternal 
life  association  may  be  sued  without  making  all  its  members  par- 
ties.'*' A  divorced  husband  is  not  a  necessary  or.  indispensable 
party  in  a  suit  on  a  certificate  of  the  wife,  though  issued  in  favor 
of  such  husband.'*'  It  was  held  not  error  in  failing  to  make  the 
original  beneficiary  a  party  where  the  plaintiff  claimed,  through 
him  by  assignment  of  the  heirs,  it  appearing  that  he  was  dead."0 

Venue— Statutory  Bejrtdationa.-— Suits  against  life  and  accident 
insurance  companies  or  associations  may  be  commenced  in  the 
county  in  which  the  persons  insured,  or  any  of  them,  resided  at  the 
time  of  such  death  or  injury.  (Art.  1830  (29),  Rev.  St.  1914;  also 
Art.  2308  (12),  Rev.  St.  1914.) 

Defenses. — The  fact  that  there  were  not  sufficient  members  to 
pay  the  amonnt  named  and  the  endowment  fund  was  not  sufficient 
are  matters  of  defense  on  an  assessment  policy,  promising  to  pay 
a  certain  amount  for  each  member  of  the  order,  not  exceeding  a 
specified  amount."1  It  is  no  defense  to  a  policy  that  it  was  de- 
livered to  the  insured  while  he  was  sick,  where  the  policy  provides 
that  the  company  shall  not  be  liable  if  it  is  delivered  to  him  while 
not  in  good  health,  where  the  sickness  was  of  a  trivial  character, 
although  he  never  recovered.'"  Neither  is  it  a  defense  that  the- 
beneficiaries'  names  were  inserted  by  the  agent  after  the  death  of 
the  insured  where  they  were  omitted  by  the  fault  of  the  insurer 
at  the  time  the  policy  was  issued."*     It  was  held  that  the  entry 

I   9S    Cat.    XMf.       Iy  named  as  *  beneficiary,  and  through 

whom    she   claimed    by   assignment    by 

his  heirs,  a  party,  held  not  error  where 

847     An  action  on  a  fraternal  bene-       It    appeared    that    lie   was    dead. — Mod' 

fit    certificate    brought    In    1914,    while       era  Woodmen  of  America  v.  Yanowsky, 

the  court  found  that  the  member  died        1ST  S.  W.   718, 

after    September    T,    1902.    and    before 

December   II.   1806,  held  barred  by  the       809 — Defaniiw. 

four-year    statute    of    limitations. — Su-  361.     In  an  action  on  an  assessment 

preme  Lodge  of  Pathfinder  v.  Johnson,        policy,  promising  to  pay  a  certain  Bum 
IIS  S.  W.  1010,  for  each  member  of  the  order,  not  ex- 

ceeding   a    specified    amount,    the    fact 
813 — Parties.     (**•  88   Oast.   Uf.   m-      that  there  was  not  sufficient  members 
snraaoe,  $   IBM.)  to    pay    the    amount    named,    and    that 

848.  Where  defendant  Issued  a  ben-  the  endowment  fund  was  not  sufficient 
eflt  certificate  insuring  the  life  of  de-  to  pay  the  policy,  are  matters  of  de- 
ceased In  favor  of  her  husband,  and  fenae. — International  Order  of  Twelve 
they  were  divorced,  he  was  not  a  nee-  Knights  and  Daughters  of  Tabor  v. 
eaaary  or  indispensable  party  in  a  suit       Boawell.  48  S.  W.  1108. 

by    her    children    on    the    certificate.—  858.     By   the  constitution  of  a  bene- 

Unlted   Benevolent   Ass'n   of  Texas  v.  flclal   association,   death   benefits   were 

Lawson,  ISC  S.  W.  713.  payable    only    If    the    member    at    hie 

849.  Under  Acta  31st  Leg.  2nd.  Ex.  death  was  In  good  financial  standing; 
Sees.  ch.  23,  and  Acta  30th  Leg.  ch.  and  It  was  declared  that  on  a  certain 
128,  a  voluntary  unincorporated  fra-  day  In  each  year  all  members  of  the 
ternal  life  association  may  be  sued  association  should  Join  In  a  Labor  Dav 
without  malting  all  its  members  par-  parade,  and  that  each  member  falling 
ties. — Borne  Benefit  Ass'n  No.  3  of  to  do  so  should  bo  lined  12. 50.  No  pro- 
Coleman  County  v.  Wester,  148  S.  W.  vision  was  made  by  which  a  member 
1022.  See  28  Cent.  Dig.  Insurance,  I  might  Justify  hla  absence,  but  the 
1994.  management  assumed  the  right  to  re- 

"  ilt   such   fine   if   the  member   was   ill 

-  absent   from   the   city.      Held,   that " 
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of  a  fine  for  cot  taking  part,  in  a  ceremony  enjoined  by  the  con- 
stitution was  no  defense  to  an  action  on  a  certificate  where  the 
member  was  shown  to  have  been  too  ill  to  attend  and  there  was 
no.  trial.*" 

Process  and  Appearance. — It  has  been  held  that  the  special  mode 
for  service  of  citation  on  fraternal  beneficiary  associations  pre- 
scribed by  the  legislature  is  not  exclusive  of  the  ordinary  mode 
prescribed  by  the  general  law.808  The  special  mode  referred  to  is 
the  service  on  the  commissioner  of  insurance  and  banking,  who 
holds  a  power  of  attorney  from  the  company  to  accept  service. 
{Art.  4844,  Rev.  St.  1914.)  The  president  of  a  subordinate  lodge 
is  regarded  as  a  local  agent,  on  whom  service  may  be  had,  under 
the  statute  authorizing  citations  on  local  agents  of  foreign  asso- 
ciations.'" 


where  a  member  failed  to  attend  a 
Labor  Day  parade,  and  the  secretary 
of  the  association,  without  authority 
under  the  constitution  or  by-laws,  en- 
tered a  fine  against  him  for  I2.E-0.  there 
having  been  no  trial  as  to  the  reaaon 
of  his  absence,  and  It  apeared  that  he 
was  actually  too  111  to  attend,  and 
might  have  been  excused  upon  a  hear- 
ing, the  entry  of  the  fine  was  no  de- 
fense to  an  action  on  the  certificate. 
— Sere  wm  en's  Benevolent  Aas'n  v. 
O'Donohoe,  SO  S.  W.  683. 

363.  It  Is  no  defense  to  a  policy 
that  the  beneficiaries'  names  were  In- 
serted by  the  insurer's  agent  after  the 
death  of  assured,  where  they  were 
omitted  by  the  fault  of  the  insurer  at 
the  time  the  policy  was  Issued.— In- 
ternational Order  of  Twelve  Knights 
and  Daughters  of  Tabor  v.  Boswell,  48 
8.  W.  1108. 

364.  Where  Insured  Is  sick  on  the 
day  on  which  he  receives  his  life  pol- 
icy, which  provide*  that  the  company 
shall  not  be  liable  If  he  is  not  In  good 
health  when  he  receives  his  policy, 
but  such  sickness  Is-  of  a  trivial  char- 
acter, and  does  not  affect  the  risk,  It 
Is  not  a  defense  to  the  policy,  though 
he  never  recovers  from  the  sickness. — 
Woodmen  of  the  World  v.  Locklin,  87 
S.  W.  Ml,  28  Tex.  Civ.  App.  488. 


3B».  The  president  of  a  subordinate 
lodge  of  a  beneficiary  association  or- 
ganized under  the  authority  of  the 
supreme  lodge,  having  the  power  to 
decide  all  questions  of  law  and  order. 
subject  to  the  approval  of  the  presi- 
dent of  the  supreme  lodge,  and  to  ap- 
prove every  claim  before  payment  is 
made,  and  the  members  of  the  sub- 
ordinate lodge  having  the  power  to 
admit  members'  In  accordance  with  the 
laws  of  the  association,  Is  a  local 
agent    of    the    association,    within    the 


statute  authorizing  the  service  of  cita- 
tions on  local  agents  of  foreign  asso- 
ciations.— Bankers  Union  of  the  World 
v.    Nabors.    81    8.    W.    91,    36   Tex.    Civ. 

SB*.  Acts  Slst  Leg.  (1st  Ex.  Seaii.) 
c  88,  t  IB,  prescribing  a  mode  for 
service  of  citation  on  fraternal  ben- 
eficiary associations,  is  not  exclusive 
of  the  ordinary  mode  prescribed  by 
general  law. — Modern  Woodmen  of 
America  v.  Metcalfe,  IB*  S.  W.  882. 
See  28  Cent.  Dig  Insurance,  I  DBS. 

(Use  M  Cent.   Dig.  ra- 
ff  1WMIM,) 

357,  Where  the  petition  In  an  ac- 
tion on  a  certificate  Issued  by  a  fra- 
ternal organization  alleged  that  de- 
cedent was  a  member  of  a  subordinate 
temple.  It  was  "error  to  introduce  In 
evidence  the  Financial  card  of  another 
temple. — International  Order  of  Twelve 
Knights  8c  Daughters  of  Tabor  v.  Wil- 
son, 1G1  8.  W.  120.  28  Cent  Dig  In- 
surance,  11   1998-1 1 98. 

368.  In  an  action  on  a  benefit  cer- 
tificate, there  was  no  variance  between 
the  petition  setting  up  the  legal  effect 
of  the  certificate  and  alleging  a  posi- 
tive obligation  and  the  certificate  con- 
taining conditions  and  provisos  on 
which  liability  was  made  to  depend; 
It  being  defendant's  duty,  if  It  relied 
on  any  of  the  matters  In  the  provisos 
to  defeat  recovery,  to  plead  the  same. 
— Modern  Order  of  Praetorians  v.  Tay- 
lor, 127  8.  W.  !«0.  See  28  Cent.  Dig. 
Insurance,  it  1S98-1B38. 

3BB.  if  delivery  of  a  benefit  certifi- 
cate was  not  essential  to  the  comple- 
tion of  the  contract,  a  plea  in  an  ac- 
tion on  the  certificate  that  such  de- 
livery was  delayed  by  the  negligence 
of  defendant  tendered  an  Immaterial 
Issue,  and  should  have  been  stricken 
out  on  exception. — Modern  Woodmen 
of   America  v.    Owens.    130    S.    W.    8S8. 
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Pleading  of  Insured. — It  is  not  necessary  to  allege  that  the  writ- 
ten policy  sued  on  was  based  upon  a  sufficient  consideration."0 
Where  there  was  an  administration  of  the  original  beneficiary,  who 
was  dead,  and  the  plaintiff  claimed  under  him,  the  petition  must 
allege  such  administration.**1  The  petition  must  show  the  plain- 
tiff's legal  right  to  sue,'*3  and  this  question  may  be  raised  by  gen- 
eral demurrer.*02  Where  delivery  of  certificate  is  not  essential  to 
the  completion  of  the  contract,  a  plea  that  the  delivery  was  de- 
layed by  the  negligence  of  the  defendant  will  be  stricken  out  on 
exception.***  Allegations  that  the  representations  of  insured,  which 
were  made  express  warranties,  were  made  in  good  faith,  in  the 
belief  that  they  were  true,  were  surplusage,  as  such  matters  could 
be  proven  under  the  general  allegation  that  insured  complied  with 
the  terms  of  the -contract."* 

Pleading  of  Insurer. — Where  an  answer  sets  out  representations 
in  the  application,  which  shows  they  are  warranties  and  alleges 
their  falsity,  and  that  insured  knew  they  were  false,  it  is  a  suffi- 
cient allegation  that  the  representations  were  warranties  to  require 
an  instruction  that  the  falsity  of  such  representations,  though 
made  through  mistake  and  in  good  faith,  is  sufficient  to  defeat  a 
recovery  on  the  policy.'"*  The  insurer  cannot  prove  a  by-law, 
passed  after  the  issuance  of  the  certificate,  changing  the  contract, 
to  defeat  recovery,  not  having  pleaded  it.*87  An  allegation  in  the 
answer  that  the  member  committed  suicide,-  whereby  the  certificate 

3*0.    Under  Rev.  St.  1911,  art  7003.  SOS*,    In   an   action   on   a  policy   of 

providing  that  written  contracts  ahull  benefit  Insurance,  where  plaintiff  bene- 

tmport  consideration,   and  article   190S,  ficiary  alleged  specifically  the  duty  of 

concerning-    the    impeachment    of    the  defendant   to   notify   deceased   of   sus- 

consideratlon  of  a  written  instrument,  pension.    It  was   not  necessary   for  de- 

In  an  action  on  a  written  poller,  It  was  fendant  to  allege  notice   before  lntro- 

not   necessary   for  the   plaintiffs   to  al-  duclng     evidence     that     all     delinquent 

lege  In  their  pleadings  that  the  written  members    were    duly    notified. — Cole    v. 

contract  sued  upon  was   based  upon   a  Knights    of    Maccabees    of    the    World, 

sufficient  consideration.— Royal  Neigh-  188   S.  W.   689. 
bors  of  America  v.   Heard,   18G   8.  W. 
882. 

Ml.    In  action  on  policy,  failure  of 

petition    to   allege   any  administration  caused   while   plaintiff   was   being   in- 

of  plaintiff's  deceased  father,  the  orlg-  ltlated,     an     allegation     that     he     was 

lnal  beneficiary  under  whom  she  claim-  tripped    by    one    of    the    officers    and 

ed.   held   error   of   law   apparent   upon  agents    of   the    organisation    Is    broad 

the  face  of  the  record  and  fundamen-  enough    to   cover  tripping   by   a  sword 

tal. — Modern   Woodmen    of  America   v.  or  saber  of  any  other  kind  of  gripping. 

Yanowsky.    1ST  S.  W.   718.  —Grand     Temple     and     Tabernacle    of 

SMB.     The  want  of  allegations  In  pe-  Knights    and    Daughters    of    Tabor    v. 

tltlon  to  recover  on  policy  that  no  ad-  Johnson,  136  8.  W.  1TB. 

ministration   of   plaintiffs    father,   the  305.     In  an  action  on  a  benefit   cer- 

orlginal  beneficiary,   was  pending,  and  tlflcate,  a  supplemental   petition  alleg- 

that  none  was  necessary,  could  proper-  Ing    that    representations    of    insured, 

ly  be  raised  upon  a  general  demurrer.  which    were   made  express   warranties, 

— Id.  were  made  in  good  faith,  In  the  belief 

963.     Petition  not  showing  plaintiff's  that  they  were  true,  were  at  best  un- 

legal   right  to  sue  for  Interest  of   her  necessary,      since     the     matter     whlcb 

deceased   father,   one   of   two   original  could    be    legally    proven    thereunder 

separate     beneficiaries,     did     not     give  could  have  been  proven  under  the  gen- 

trlal   court   Jurisdiction    to   adjudicate  eral  allegation  of  the  petition  that  the 

interest    of    deceased    beneficiary,   and  Insured   compiled    with    the    terms    of 

Judgment    disposing    of    such    Interest  the     contract. — Modern     Woodmen      of 

was   fundamental    error. — Id,  America  v.  Owens,   ISO  8.  W.  868. 
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became  void,  is  put  in  issue  perforce  the  statute,  notwithstanding 
a  mere  implied  admission  of  the  reply.'"  Where  the  plaintiff  bene- 
ficiary alleges  the  duty  of  the  insurer  to  notify  the  deceased  of 
suspension  it  is  not  necessary  for  the  insurer  to  allege  same  before 
introducing  evidence  that  all  delinquent  members  were  notified. *" 

Interpleader. — Where  the  insurer  paid  the  proceeds  of  the  cer- 
tificate into  court  and  required  the  claimants  to  interplead,  it  is 
entitled  to  reimbursement  for  attorney's  fees.""  An  answer  admit- 
ting liability  and  stating  that  defendant  had  no  personal  interest 
in  fund  is  a  sufficient  bill  of  interpleader."1"  '"" 

Issues,  Proof  and  Variance. — There  is  no  variance  between  the 
petition  setting  up  the  legal  effect  of  the  certificate  and  alleging  a 
positive  obligation  and  the  certificate  containing  conditions  and 
provisions  on  which  liability  was  made  to  depend.3"*  It  is  the  in- 
surer's duty,  if  it  relies  on  such  provisos  to  defeat  recovery,  to 
plead  the  same."8  Also,  where  the  defendant  pleads  certain  con- 
ditions in  the  certificate,  the  plaintiff  cannot  prove  a  waiver  of 
such  provisions  without  pleading  the  facts  showing  such  waiver."1 
It  has  been  held  that  there  is  no  variance  between  an  allegation  that 
on  a  certain  day  the  insured  became  a  member  of  S.  lodge  of  in- 
surer and  he  was  in  good  standing  in  the  order  when  he  died,  and 


"366.  Under  Rev.  St.  189E.  Art.  1191. 
declaring  it  unnecessary  for  plaintiff 
to  deny  any  special  matter  of  defense, 
but  that  It  shall  be  regarded  as  de- 
nied unless  expressly  admitted,  the 
allegation  of  the  answer  in  an  action 
for  a  death  benefit  that  the  member 
committed  suicide,  whereby  the  bene- 
fit certificate  became  void,  la  put  In 
issue  perforce  the  statute,  notwith- 
atanding  a  mere  implied  admission  of 
the  reply.— Brown  v.  United  Moderns. 
87   8.  W.   867. 

367.  Defendant,  In  an  action  against 
a  beneficial  association  on  a  certificate, 
may  not  prove  a  by-law.  passed  after 
Issuance  of  the  certificate,  changing 
the  contract,  to  defeat  recovery;  not 
having  pleaded  it.— Supreme  Council. 
American  Legion  of  Honor  v.  Storey, 
76   S.  W.   801. 

968.  Where  the  answer  of  a  life  as- 
sociation in  an  action  on  a  certificate 
sets  out  representations  made  by  the 
Insured  In  the  application,  which 
ahowa  that  they  are  warranties,  and 
alleges  their  falsity,  and  that  Insured 
knew  that  they  were  false,  it  Is  a  suf- 
ficient allegation  that  the  representa- 
tions were  warranties  to  make  It  er- 
ror to  refuse  an  Instruction  that  the 
falsity  of  such  representations,  though 
made  through  mistake,  and  in  good 
faith,  Ib  sufficient  to  defeat  s  recovery 
on  the  policy.— National  Fraternity  v. 
Karnes.  60   S.  W.   578. 

306.  A  fraternal  insurer,  which  paid 
the  proceeds  of  a  certificate  Into  court 
and    required    the   claimants   to   lnter- 


-.  Grand   Lodge  K.   P., 


into  court  and  asked  that  c 
tennlne  the  owner,  held  not  entitled 
to  attorney's  fees  for  the  filing  of  a 
bill  of  Interpleader  in  the  circuit  court. 
—Id. 

370a.  In  an  action  on  a  policy  of  in- 
surance, an  answer  admitting  liability 
and  stating  that  defendant  had  no 
personal  Interest  in  fund,  etc..  held,  a 
sufficient  bill  of  Interpleader,  making 
It  duty  of  court  to  require  other  claim- 
ant to  answer. — Grand  Lodge,  Colored 
K.  p.  of  Texas,  v.  Cleo  Lodge  No.  »2, 
Colored  K.  F.,  189  S.  W.  784. 

3701k  In  an  Insurance  case  upon  fil- 
ing of  a  bill  of  interpleader  by  de- 
fendant, only  Issue  raised  was  whether 
alleged  claimant  be  required  to  Inter- 
plead with  plaintiff  for  fund. — Grand 
Lodge.  Colored  K.  P.  of  Texas,  v.  Cleo 
Lodge  No.  222,  Colored  K.  P.,  186  B 
W.  764. 

biaH,  Proof  and  Varlano*. 

371.  Where  defendant,  in  an  action 
on  a  certificate  Issued  by  It,  Insuring 
plaintiff  against  bodily  Injuries,  pleads 
provisions  in  the  certificate,  plaintiff 
cannot  prove  a  waiver  of  such  provi- 
sions without  pleading  the  facts  show- 
ing such  waiver. — United  Benev.  Hoc 
v.   Shepherd,  66  8.  W.  577. 
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proof  that  insured  was  a  member  of  B.  lodge  when  he  died,312  Where 
the  petition  alleged  that  decedent  was  a  member  of  a  subordinate 
temple  it  was  error  to  introduce  in  evidence  the  financial  card  of 
another  temple."' 

Presumption  and  Burden  of  Proof — la  General. — The  members  of 
an  association  are  conclusively  presumed  to  have  notice  of  the  by- 
laws.*8* 

(A)  As  to  Insurer  Being  a  Fraternal  Benefit  Association. — In 
order  to  receive  the  benefit  of  the  laws  governing  fraternal  benefit 
associations  the  burden  is  on  the  insurer  to  plead  and  prove  that 
it  not  only  possesses  the  essential  statutory  qualifications  of  such 
an  association  but  also  that  it  has  been  admitted  to  do  business  in 
the  state  as  such  an  association.11*  However,  the  burden  of  showing 
that  such  an  association  is  withdrawn  from  the  protection  of  the 
article  of  the  statute  governing  the  same  by  a  failure  to  make  the 
required  statement  to  the  insurance  department  is  on  the  bene- 
ficiary suing  on  the  certificate.*"  "2 

(B)  As  to  Forfeiture. — The  insurer,  whose  constitution  provided 
for  a  forfeiture  on  delinquency  and  notice  thereof  has  the  burden 
of  proving  the  forfeiture  and  the  notice  necessary  to  effect  same."1 
The  beneficiary  has  the  burden  of  proving  that  the  certificate,  sub- 
ject to  forfeiture  for  non-payment  of  dues  was  in  force  at  the 
death  of  the  member.11"  Where  the  insured  had  suffered  a  for- 
feiture the  burden  was  on  the  beneficiary  to  show  that  some  one 
during  insured's  life  time  took  such  action  as  under  the  constitu- 
tion and  laws  of  the  association  avoided  the  forfeiture.1" 

(C)  As  to  Suicide. — No  presumption  of  suicide  can  be  indulged 
in;  the  presumption,  if  any,  being  against  the  forfeiture  of  the 
certificate.  The  insurer  has  the  burden  of  establishing  that  the 
insured  intentionally  took  his  own  life,  where  the  certificate  stipu- 
lates that  it  shall  be  void  if  the  member  dies  by  self-destruc- 
tion.1" »*» 

(D)  As  to  Violation  of  Law. — The  insurer  has  the  burden  of 

379.     There   Is   no   variance   between  took  nueli  action  as  under  the  constltu- 

an    allegation    that    on    a    certain    day  tlon  and  laws  of  the  association  avotd- 

Insured  became  a  member  of  S.  Lodge  ed    the    forfeiture,    in    order    to    entitle 

of  Insurer,  a  fraternal  order,  and  that  plaintiff  to  recover.     Judgment  108   S. 

he  was  In  good   standing  In  the  order  W.   492.  reversed. — Brotherhood  of  Ry. 

when  he  died,  and  proof  that  Insured  """    *"    

was  a  member  of  B.  I.odite  when  he 
died.— Supreme  Lodge,  Kniehts  of 
Honor,  v.  Rampy,  4G  S.  W.  422. 

817 — STlduui* — Vreammtloas  and  Mux. 

dan  of  Proof.     (8M  B8  Cant.  Mr  J*-  by  self-destruction,  sane  or  insane,  has 
snranco.  «{  18*9-3008.)  the    burden    of    establishing    that    the 
member  Intentionally  took  his  life  and 
373.     Where   insured   had   suffered   a  no  presumption   of  suicide  can   be  ln- 
forfelture  of  his  benefit  certificate,  and  dulfted  in:  the  presumption,  If  any.  be- 
hind  not   been   reinstated   In   defendant  Inn  against  a  forfeiture  of  the  certlfl- 
assoclation    prior    to    hi*    death,    the  cate.     —Grand    Fraternity    v.    Melton. 
burden    was   on    the    beneficiary,   claim-  111    S.   W.   961.   reversed    (1909)    117    S. 
Inff  under  such  certificate,  to  show  that  W.  788.  102  Tex.  399.      See  28  Cent.  Dig. 
some    one    during;    insured's    life    time  Insurance.   M"  19S9-200T. 

.oogle 


Trainmen   v.   Dee,   11 

1    S.    W.    196,    101 

Tex.  597.     See  2S  Cen 

t.  Dig.  Insurance. 

II    1909-1002. 

374.     A    fraternal 

insurance   society 

Issuing-  a  certificate  i 

itlpulatlnff  that  It 

shall  be  void  If  the 

member  shall  die 

602 


FRATERNAL   BENEFIT  INSURANCE 


proving  that  the  insured  was  the  aggressor  in  a  difficulty  in  which 
he  lost  his  life,  where  the  policy  provides  that  it  should  be  void 
if  the  insured  should  die  in  consequence  of  the  violation  of  the 
law."8 

(E)  As  to  Validity  of  Change  of  Beneficiary.— Persons  attack- 
ing the  validity  of  a  change  of  beneficiary  on  the  ground  of  mental 
capacity  of  the  insured  have  the  burden  of  proof.*" 

(7)  As  to  Delay  in  Delivery  of  Certificate. — It  devolves  on  par- 
ties asserting  delay  in  the  delivery  of  a  certificate  to  prove  it.8" 

(G)  As  to  Survivorship. — Where  the  insured  and  beneficiary 
perish  in  the  same  disaster,  the  burden  is  on  the  representatives^  of 
the  beneficiary  to  prove  that  suen  beneficiary  survived  the  in- 
sured.181 

(H)  As  to  Presumption  of  Death. — Under  the  statute  the  pre- 
sumption of  death  arises  on  proof  of  absence  of  the  person  from 


376.  A  foreign  corporation  sued  foT 
failure  to  pay  a  death  benefit  certifi- 
cate issued  by  it,  in  order  to  receive 
the  benefit  of  the  laws  and  rules  of 
construction  pertaining-  to  death  ben- 
efit certificates  Issued  by  fraternal 
benefit  association  must  plead  and 
prove  not  only  that  it  possesses  the 
essential  qualifications  of  such  an  as- 
sociation as  prescribed  by  Rev.  St.  Mo. 
189B.  I  140S  Ann.  St.  1S06,  (p.  1111). 
but  also  that  It  has  been  admitted  to 
do  business  In  Jhe  state  as  such  an 
association,  as  provided  by  section 
1410  (page  1113),  and  where,  though 
it  may  be  a  fraternal  benefit  associa- 
tion as  defined  by  section  14DS,  it  does 
not  appear  that  it  has  been  admitted 
to  do  business  in  the  state  as  provided 
by  section  1410,  the  contract  cannot  be 
considered  otherwise  than  one  of  reg- 
ular insurance  as  to  which  under  the 
express  provisions  of  section  7896 
(page  B760)  that  suicide  of  the  insur- 
ed le  no  defense. — Loyal  Americans  of 
the  Republic  v.  McClanahan.  109  S.  W. 
973.  See  28  Cent  Dig.  Insurance.  11 
1999-2007. 

376.  Persons  attacking  the  validity 
of  a  change  of  beneficiary  In  a  policy 
of  Insurance  on  the  ground  of  mental 
incapacity  of  Insured  have  the  burden 
of  proof. — Hasan)  v.  Western  Com- 
merclal  Travelers'  Ass'n,  116  S.  W. 
Hi. 

377.  If  delay  of  a  beneficiary  asso- 
ciation in  delivery  of  a  benefit  certifi- 
cate was  of  any  avail  to  the  benefici- 
ary, it  devolved  on  the  party  asserting 
the  delay  to  prove  It. — Modern  Wood- 
men Of  America  v.  Owens,  130  S.  W. 
8G8.  See  28  Cent.  Dig.  Insurance.  )1 
1911-1002. 

378.  Insurer  held  to  have  the  bur- 
den of  proving  that  Insured  was  the 
aggressor  In  the  difficulty  In  which  he 
lost  his  life,  as  regards  the  condition 
of  the  policy  that  It  should  be  void  if 
insured   should   die   In   consequence  of 


the  violation  or  attempted  violation  of 
the  laws. — Sovereign  Camp  W.  O.  W. 
v.  Jackson,  138  8.  W.  1137.  28  Cent- 
Dig.  Insurance,   II  1999-2002. 

379.  The  burden  of  showing  that  a 
mutual  relief  association,  excepted  by 
Rev.  8L  189S,  Art.  S096,  from  the  op- 
eration Of  the  general  Insurance  laws, 
provided  that  Its  principal  officer  shall 
make  an  annual  statement  to  the  In- 
surance department,  etc.,  Is  withdrawn 
from  the  protection  of  the  article  by  a 
failure  to  make  such  statement,  Is  on 
a  beneficiary  suing  on  a  certificate. 
Judgment,  Supreme  Council  A.  L.  H. 
V.  Story,  76  S.  W.  901,  modified.— Su- 
preme Council  A.  L.  H.  v.  Story,  78  S. 
W.  1,  97  Tex.  264. 

380.  Where  a  benefit  certificate  ex- 
empted the  association  from  liability 
for  death  by  suicide,  and  In  an  action 
on  the  certificate  It  appeared  that  the 
member  came  to  his  death  by  a  gun- 
shot while  alone  In  his  room,  the  bur- 
den was  on  the  association  to  show 
suicide. — Sovereign  Camp  of  Woodmen 
Of  The  World  v.  Boehme,  97  S.  W.  847. 
IS   Cent.   Dig.   Insurance,    II    1999-2007. 

381.  Where  a  benefit  certificate.  Is- 
sued by  a  beneficial  association,  pay- 
able to  the  wife  of  the  Insured,  pro- 
vides that  In  case  of  the  death  of  the 
designated  beneficiary  before  that  of 
the  Insured  the  benefit,  In  the  absence 
of  a  new  designation,  shall  be  paid  to 
the  Insured's  relatives  In  a  certain  or- 
der, the  relatives  are  entitled  to  the 
benefit,  as  against  the  representatives 
of  the  beneficiary,  where  the  ban  eft  cl- 
ary and  the  Insured  perish  In  the  same 

r.  and  there  Is  no  proof  that  the 


;neficf, 


jrvlvor 


her 


tatlves  having  the  burden  of  prov- 
ing that  she  survived  the  Insured. — 
Males  v.  Sovereign  Camp  Woodmen  of 
the  World,  70  8.  W.  108. 

388.  The  burden  was  on  a  party 
suing  on  a  benefit  insurance  certificate, 
claiming  to  be  entitled  to  the  penalty 
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his  home  for  seven  years  without  showing  that  he  has  not  been 
heard  from  during  that  time.*88  However,  this  presumption  may 
be  destroyed  by  proof  of  his  existence  within  that  time.'8*  The 
presumption  is  not  limited  to  an  absence  for  a  space  of  seven  years 
but  on  proper  evidence  death  before  the  expiration  of  such  time 
may  be  inferred.**"  Where  insured  left  home  stating  that  he  would 
be  back  that  night  or  the  next  day  the  presumption  was  raised 
that  he  had  died  at  some  time  within  seven  years  after  his  disap- 
pearance.'*1 Evidence  of  character,  habits,  domestic  relations,  etc., 
making  the  abandonment  of  home  and  family  improbable  may  be 
sufficient  to  raise  presumption  of  death,  or  from  which  the  death 
of  one  absent  and  unheard  of  may  be  inferred  without  regard  to 
the  duration  of  such  absence."0 

Admissibility  of  Evidence — (A)  As  to  Payment  of  Dues. — An 
assessment  may  be  shown  by  parol  where  the  by-laws  do  not  re- 
quire that  it  be  recorded  in  the  minutes.*0*  Evidence  that  other 
members  had  received  notices  of  assessments  mailed  at  the  time 
plaintiff's  notice  was  alleged  to  have  been  mailed  was  inadmissible 
on  the  question  of  whether  plaintiff  had  received  timely  notice.41* 
An  affidavit  in  the  proof  of  death  blank  by  the  financier  of  the  local 
lodge  that  the  deceased  was  a  member  in  good  standing  is  admis- 


and  attorney's  fees  provided  Jn  Bayles' 
Ann.  Civ.  St.  1897,  Art.  3071.  for  fail- 
ure to  pay  after  demand,  to  show  fail- 
ure to  flle  an  annual  report  which,  un- 
der article  3098,  would  except  mutual 
relief  associations  from  liability  there- 
for.— Grand  Lodge  P.  A  A.  Masons  Of 
Texas  v.  Moore.  154  8.  W.  362.  See 
as   Cent.    Die.    Insurance,    II    1999-2002. 

383.  Insurer  whose  constitution  pro- 
vided for  a  forfeiture  of  a  member's 
policy  on  delinquency  and  notice  there- 
of held  to  have  the  burden  of  proving 
a  forfeiture,  and  the  notice  necessary 
to  effect  a  forfeiture. — Haywood  v. 
Grand  Lodge  of  Texas,  K.  P.,  Its  S. 
W.  1194.  See  28  Cent.  Die.  Insurance, 
II    1999-2002. 

984.  Members  of  a  fraternal  bene- 
ficiary society  are  conclusively  pre- 
sumed to  have  notice  of  the  by-laws 
Of  the  order. — McWUU&ms  v.  Modern 
Woodmen  of  America,  141  S.  W.  041. 

SBB.  A  beneficiary  suing  on  a  fra- 
ternal benefit  certificate  has  the  bur- 
den of  proving  that  the  certificate  sub- 
ject to  forfeiture  for  non-payment  of 
dues  was  In  force  at  the  death  of  the 
member. — Supreme  Lodge  of  Pathfinder 
v.  Johnson,  168  S.  W.  1010. 

380.  Under  Rev.  Civ.  St.  1911,  Art. 
6707,  the  presumption  of  death  arises 
on  proof  of  absence  of  a  person  from 
hie  home  for  seven  years  without 
showing  that  he  has  not  been  heard 
from  during  that  time  but  may  be 
destroyed  by  proof  of  his  existence 
Within  that  time.— Sovereign  Camp 
Woodmen  of  the  World  V.  Ruedrlch, 
168  S.  W.   170. 


887.  In  an  action  on  a  benefit  Insur- 
ance certificate,  evidence  that  Insured 
left  home  stating  that  he  would  be 
back  that  night  or  the  next  day  held 
*-  -"'"  a  presumption  that  he  had 
ome  time  within  seven  years 
disappearance    under   .Rev. 


died  at  s 
after  his 
Civ.  St.  1911,  Art   6707. 

388.     Where  the 
a    mutual    benefit 
to    < 


-Id. 


>ty    1 


rerattng  members,  the  burdei 
objecting  member  to  show  that  the 
officers  acts  were  unsustainable. — 
Supreme  ruling  of  the  Fraternal  My- 
stic Circle  v.  Ericson,  Ill  S.  W.  92. 
Reversed  146  S.  W.  180. 

ass.  The  law  or  rule  of  evidence 
embodied  In  Rev.  St.  1911,  Art.  6707, 
that  death  is  presumed  at  the  end  of 
seven  years  unexplained  -absence  does 
not  limit  such  presumption  to  an  ab- 
sence for  a  space  of  seven  years,  but 
on  proper  evidence  death  before  the 
expiration  of  such  time  may  be  In- 
ferred.— Sovereign  Camp  W.  O.  W.  v. 
Robinson,  187  S.  W.  215.  See  28  Cent. 
Dig.   Insurance,   !    1833. 

390.  Evidence  of  character,  habits, 
domestic  relations,  etc..  making  the 
abandonment  of  home  and  family  im- 
probable may  be  sufficient  to  raise 
presumption  of  death,  or  from  which 
the  death  of  one  absent  and  unheard 
of  may  he  Inferred  without  regard  to 
the  duration  of  such  absence. — Sover- 
eign Camp  W.  O.  W.  v.  Robinson,  1*7 
S.  W.  216.  See  28  Cent.  Dig.  Insur- 
ance,   I    1833. 


;Ie 


604 


FRATERNAL   BENEFIT   INSURANCE 


sible  as  tending  to  show  timely  payment  of  all  dues."8  A  wife 
was  held  a  competent  witness,  after  the  death  of  her  husband,  to 
testify  as  to  conversations  with  him  referring  to  -payment  of  his 
dues."2  Proofs  of  loss  including  an  affidavit  of  defendant's  finance 
keeper  that  certain  assessments  were  paid  at  a  certain  time  were 
admissible.""  Statements  of  a  husband  who  had  joined  his  wife 
in  a  suit  on  a  benefit  certificate,  on  a  former  trial  as  to  payment 
of  dues,  were  held  admissible  as  the  husband  was  so  far  the  rep- 
resentative of  the  wife  that  the  jury  might  consider  his  state- 
ments, which  had  been  changed  in  the  last  trial,  as  admissions 
against  her  interest.'"  Such  statements  should  not  be  limited  to 
impeaching  purposes  alone.*"  An  insurer's  denial  under  oath  of 
the  date  and  contents  of  a  receipt  for  dues,  the  authority  of  the 
officer  executing  same  having  been  questioned,  does  not  affect  its 
admissibility.'"  w*     Under  the  statute,  evidence  that  the  deceased 

made  In  November.  1906.  Held,  thai 
G  was  go  far  the  representative  of 
his  wife  that  the  Jury  might  consider 
Ms  statements  on  the  former  trial  as 
admissions  against  her  Interest,  so 
that  the  court  erred  In  limiting  the 
stenographer's  evidence  to  its  im- 
peaching purpoBo.— Knights  of  Modern 
Maccabees   v.    Gillie.    126    S.    W.    338. 

39B.  Where  an  action  on  a  benefit 
certificate  depended  on  an  Issue  aa  to 
the  payment  of  assessment  No.  134  on 
or  before  October  80.  1908.  proofs  of 
loss  including  an  affidavit  by  defend- 
ant's finance  keeper  of  the  tent  to 
which  decedent  belonged  that  assess- 
ments Nos.  134  and  138  were  paid  on 
November  1,  1906.  were  admissible, 
though  not  conclusive  on  such  issue.— 
Knights  of  Modern  Maccabees  v.  nu- 
lls, 126  S.  W.  33S. 

SM.  A  letter  from  a  negro  fratern- 
al organization,  written  after  the  death 
of  a.  member,  notifying  the  beneficiary 
of  her  expluslon.  Held  inadmissible 
on  the  Issue  an  to  whether  Insured 
was  a  member  In  good  standing  at  Ills 
death. — Internationa]  Order  of  Twelve 
Knights  A  Ladles  of  Tabor  v.  Wilson. 
161  S.  W.  320.  See  S3  Cent.  Dig.  In- 
nce.    i)    2008-3006;    11    Cent.    Dig. 


Cent.  Dig.  nsnzamoa,  §5  3003-2008.) 
391,    In  an  action  on  a  mutual  ben- 
efit   association    certificate,    defendant 
claimed  a  forfeiture  therefc     """ 


of  duf 


>nth. 


Plaintiff"  pleaded  a  receipt,  signed  By 
the  financier  of  the  local  lodge  of 
which  deceased  was  a  member,  showing 
payment  or  such  dues  befor 
ter's     deHth.      Defendant's    p 


receipt. 


scut  Ion  of  the 
denied  the  authority  of 
!  It  after  the 
member's  death.  Held,  that  defend- 
ant's denial  under  oath  of  the  date 
and  contents  of  .the  receipt  did  not 
affect  its  admissibility 
United  Moderns 
877. 


Pistole.    86    S. 


action  on  a  benefit  cer- 
tificate Issued  to  plaintiffs  husband. 
In  which  she  was  named  as  beneficiary, 
so  that  upon  his  death  in  good  stand- 
ing she  became  at  once  entitled  to 
moneys  due.  she  was  a  competent  wlt- 

hlm  referring  to  payment  of  his  dues. 
—Grand  Lodge.  F.  &  A.  M.  of  Texas 
v.  Dlllard.  162  3.  W.  1178. 

383.     Under   a    general    denial    In    an 


for 


njuries 


been  received  by  a  fall  during  plain- 
tiffs initiation,  defendant  might  show 
the  plaintiff's  injury  was  In  fact  caus- 
ed by  the  willful  act  of  a  stranger,  or 
by  a  spirit  of  malice. — Grand  Temple 
and  Tabernacle  in  State  of  Texas  of 
Knights  and  Daughters  of  Interna- 
tional Order  of  Twelve  v.  Johnson,  136 
8.  W.  633. 

3M.  G.  having  Joined  his  wife  in  a 
suit  on  a  benefit  certificate,  testified 
that  he  paid  an  assessment  on  dece- 
dent's certificate  on  the  first  Monday 
of  October.  1906.  Defendant  there- 
upon showed  by  the  stenographer  who 
took  G.'s  testimony  on  a  former  trial 
that  he  then  testified  the  payment  was 


Coro 


s  2S. 


3»7.  In  an  action  upon  a  benefit 
certificate,  defended  on  the  ground  that 
the  Insured  falsely  stated  In  her  appli- 
cation that  she  had  never  had  malaria, 
evidence  that  insured  completely  re- 
covered from  the  attack  within  a  few 
days  was  admissible  upon  the  issue 
whether  the  false  statement  was  ma- 
terial to  the  risk. — Modern  Brother- 
hood of  America  v.  Jordan.  167  S.  W. 
794. 

388.  Evidence  that  answers  of  an 
assured  made  to  the  soliciting  agent 
of  a  fraternal  Insurance  association, 
who  was  also  its  medical  examiner, 
were  truthful,  though  mi  stated  by  tho 
examiner  In   the   application,   was  ad- 
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had  stated  that  he  did  not  want  to  keep  up  his  insurance,  is  ad- 
missible against  the  beneficiary. ■■*■ 

(B)  Ax  to  Health  of  Applicant  or  Member. — Evidence  of  state- 
ments by  insured  to  the  order's  medical  examiner  Is  admissible.*12 
It  bas  been  held  that  witnesses  may  state  from  their  personal 
knowledge  that  applicant  was  unable  to  speak  above  a  whisper, 
was  emaciated  and  that  her  father  stated  she  had  consumption.410 
A  witness  may  state  that  in  his  opinion  the  insured  recovered  in  a 
few  days  from  a  disease  which  the  insurer  had  shown  contradicted 
the  statement  in  the  application,  such  witness  stating  the  facts  upon 
which  the  opinion  was  based.*"  "'  *07  Evidence  that  the  defend- 
ant order  had  the  reputation  of  taking  anybody,  whether  in  good 
health  or  not,  is  competent,  where  the  plaintiff  and  insured  allege 
that  they  had  been  led  to  believe  that  the  condition  of  insured's 
health  was  immaterial.*01  On  the  question  of  whether  insured  had 
consulted  a  physician  within  a  certain  length  of  time  and  one 
physician  whom  he  had  consulted  within  that  time  with  reference 
to  granulated  eyelids,  testified  that  such  affection  was  a  mere  in- 
flammatory condition  of  the  eyelids,  the  evidence  of  another  phy- 
sician that  granulated  eyelids  was  not  a  condition  of  health,  but  a 
mere   local   inflammation,   was  admissible.'01     The   evidence   of   a 


lottce   t 


the    order 


missible   to   show 

of   the  facta  aa  they 

sured    not    having   had    any    notice,    eo 

far  aa  appears,  of  any   restrictions  on 

the    agent's    authority.— Order    of    Co- 

lurabua  of  Baltimore  City.  Md.  v.  Fu- 

qua,   GO    S.  W.   1020. 

398a,  Under  Vernon's  Say  lea'  Ann. 
Civ.  St.  1914.  Art.  4832.  evidence  that 
deceased,  when  asked  by  witness  to 
pay  his  July  assessment,  said  that  he 
would  not  keep  it  up,  or  did  not  want 
to  keep  It  up,  held  admissible  ac»innt 
the  beneflclary. — Cole  v.  Knights  of 
Maccabees  of  the  World,  188  S.  w.  899. 


I    life 


400.      In   E 


neflt   c 


tlflcate    Issued    by    a    fraternal    Insur- 


iatior 


srider. 


>    de- 


clarations by  one  of  the  parti* 
was  present  when  Insured  was  killed, 
made  Immediately  after  the  killing, 
held  admissible  as  part  of  the  rea 
gestae. — Sovereign  Camp  Woodmen  of 
the  World  v.   Bailey,    KB   8.   W.    183. 

401.  Where  insured  stated  that  he 
had  not  been  consulted  or  advised  by 
any  physician  regarding  hla  health 
within  Ave  years  prior  to  his  applica- 
tion for  Insurance,  and  a  physician 
whom  he  had  consulted  within  that 
time  with  reference  to  granulated  eye- 
lids testified  that  such  affection  was 
a  mere  Inflammatory  condition  of  the 
eyelids,  etc.,  evidence  of  another  phy- 
sician that  granulated  eyelids  was  not 
a  condition  of  health,  but  a  mere  local 
Inflammation,  waa  admissible. — Brock 
v.  United  Moderns.  81  8.  W.  3*0,  S« 
Tex.  Civ.  App.  12. 

402.  In  an  action  to  recover  Insur- 


ance against  a  fraternal  i 
insurance  company,  In  which  plaintiff 
alleged  that  he  and  the  Insured  had 
been  led  to  believe  that  the  condition 
of  the  Insured's  health  at  the  time  of 
application  for  insurance  waa  Imma- 
terial, evidence  that  the  defendant  or- 
der had  the  reputation  of  taking  any- 
body, whether  in  good  health  or  not, 
was  competent. — Home  Circle  Soc.  No. 
2  v.  Shelton,  8G  S.  W.  320. 

403.  Where  a  party  had  signed  an 
Instrument  reciting  that  on  a  particu- 
lar day  he  received  a  stated  sum  of 
money  from  a  certain  person,  his  de- 
nial  under   oath   of   the   fact   that   he 

ed  it  on  the  day  stated,  Is  not  a  plea 
i  est  factum,  and  cannot  affect 
lestlon  of  the  admissibility  of 
receipt       In       evidence.— United 


ance  order  In  the  discharge  of  official 
duties,  is  admissible  on  behalf  of  the 
beneficiary. — Supreme  Lodge.  Knights 
of  Honor  v.  Rampy,  4E  S.  W.  422. 


Wher 


fra- 


port  of  insured's  death  made  by  cer- 
tain officers  of  the  order,  to  show  in- 
sured's standing  In  the  order,  the  In- 
surer cannot  claim  that  a  written  state- 
ment of  the  physician  who  attended 
Insured  in  his  last  sickness  la  admiss- 
ible as  a  part  of  such  report. — Supreme 
Lodge,  Knights  of  Honor,  v.  Rampy. 
45  8.  W.  422. 
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beneficiary  who  ia  unable  to  read,  that  tie  did  not  know  that  cer- 
tain statements  as  to  the  applicant's  health  were  in  the  applica- 
tion is  admissible  over  the  objection  that  the  application  spoke  for 
itself.*0*  The  evidence  of  a  member's  husband  that  up  to  the  time 
of  her  last  illness  the  insured  did  all  her  own  bouse  work  is  ad- 
missible as  bearing  on  her  health  at  the  time  she  was  reinstated."* 
It  was  not  admissible  to  show  that  about  one-fourth  of  American 
women  have  abdominal  trouble  where  the  issue  was  as  to  whether 
insured  died  of  the  same  trouble.*" 

(0)  As  to  Representations  of  Agent. — Where  the  facts  do  not 
show  any  limitation  on  the  power  of  an  agent,  his  representations 
and  statements  made  at  the  time  a  contract  of  insurance  is  en- 
tered into  are  admissible  in  an  action  on  the  contract.*08 

(D)  As  to  Misstatements  of  Examiner. — Evidence  that  the  an- 
swers made  to  the  agent  of  insured  were  truthful,  though  mis- 
stated in  the  application,  was  admissible  to  show  notice  of  the 
facts  as  they  existed,  the  insured  having  had  no  notice  of  any 
restrictions  on  the  agent's  authority.1'8 


40*.  Where  the  by-laws  of  *  ben- 
eficial association  do  DOt  require  that 
an  assessment  be  recorded  la  the 
minutes,  the  fact  that  an  assessment 
was  made  may  be  shown  by  parol. — 
Supreme  Council  American  Legion  of 
Honor  v.  Landers,  67  S.  W.  S07,  21  Tex. 
Civ.  App.   626. 

407.  Where,  In  an  action  upon  a 
benefit  cert t  flcate.  the  defenses  being 
that  insured  in  her  application  falsely 
stated  that  she  had  never  had  a  certain 
disease,  defendant  had  Introduced  a 
physician  showing*  that  he  bad  treated 
her  for  the  disease.  It  was  proper  to 
permit  plaintiff  to  show  on  cross-ex- 
amination that  she  completely  recov- 
ered from  the  disease  In  a  few  days. — 
Modern  Brotherhood  of  America  v. 
Jordan,    167    S.   W.    78*. 

406.1  Where  the  facts  do  not  show 
any  limitation  on  the  power  of  an 
agent,  his  representation  and  state- 
ments made  at  the  time  a  contract  of 
insurance  Is  entered  Into  are  admiss- 
ible in  an  action  on  the  contract. — 
Home  Forum  Ben.  Order  of  Illinois  v. 
Jones,  48  S.  W.  219,  20  Tex.  Civ.  App. 
"8. 

409.  In  an  action  on  a  benefit  cer- 
tificate, evidence  by  the  beneficiary  that 
he  was  unable  to  read,  that  the  agent 
failed  ti>  disclose  certain  statements 
In  the  application  as  to  the  applicant's 
health  or  the  family  physician,  and 
that  he  did  not  ascertain  the  state- 
ments were  In  the  application  until 
after  the  applicant's  death,  Is  admiss- 
ible, under  similar  allegations,  over  ob- 
jection that  the  application  spoke  for 
Itself  and  was  not  denied. — Home  Cir- 
cle Boc.  No.  1  v.  Shelton.  SI  S.  W.  84. 

410.  In  an  action  on  a  benefit  cer- 
tificate,    witnesses     may     state     from 


their  personal  knowledge  that  appli- 
cant was  unable  to  apeak  above  a 
whisper,  was  emaciated,  and  that  her 
father  stated  she  had  consumption. — 
Home  Circle  Soc.  No.  1  v.  Shelton,  81 
S.  W.   84. 

411.  Where,  In  an  action  upon  a 
benefit  certificate,  defendant  had  shown 
that  Insured  had  had  an  attack  of  ma- 
laria, contradicting  her  statement  to 
the  contrary  in  her  application,  plain- 
tiff, her  husband,  was  properly  per- 
mitted to  testify  that,  in  his  opinion, 
she  recovered  In  a  few  days;  he  stat- 
ing the  facta  upon  which  the  opinion 
was  based. — Modern  Brotherhood  of 
America  v.  Jordan,  ie?  S.  W.  794. 

413.  In  an  action  on  a  fraternal  In 
surance  certificate,  evidence  of  state- 
ments made  by  Insured  to  the  order's 
medical  examiner  held  admissible. — 
National  Council  of  the  Knights  and 
Ladles  of  Security  v.  Sealey,  162  S.  W. 
466. 

413.  In  an  action  on  a  benefit  cer- 
tificate. In  which  the  Issue  was  as  to 
whether  female  Insured  died  of  an  ab- 
dominal disease  evidence  that  about 
26  per  cent,  of  the  women  of  the 
United  States  have  trouble  down  In  the 
adbomlnal  front  held  inad  mineable. — 
Modern  Brotherhood  of  America  v. 
Chandler,  146  S.  W.  626.  See  28  Cent 
Dig.  Insurance,  I  20031  11  Cent  Dig. 
Coroners,  I  S8. 

414.  In  an  action  on  a  mutual  ben- 
efit certificate,  evidence  of  insured's 
husband  that  up  to  the  time  of  her 
last  Illness  Insured  did  all  her  house- 
hold work  held  admissible  a*  bearing 
on  the  health  of  deceased  at  the  time 
she  was  reinstated  as  a  member,  and 
before  she  was  taken  alck. — Id. 
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(E)  As  to  Expulsion. — A  letter  written  after  the  death  of  a 
member,  notifying  the  beneficiary  of  the  expulsion  of  such  mem- 
ber, was  inadmissible  on  the  issue  as  to  whether  insured  was  a 
member  in  good  standing  at  his  death."* 

(P)  Res  Gestae- — Declarations  by  one  of  the  parties  present 
when  insured  was  killed,  made  immediately  after. the  killing,  were 
admissible.*00 

(0)  Report  of  Death. — A  report  concerning  insured's  standing 
at  the  time  of  his  death,  made  to  the  supreme  lodge  in  the  dis- 
charge of  official  duties,  is  admissible  on  behalf  of  the  beneficiary. *•* 
But  the  insurer  cannot  introduce  a  written  statement  of  the  phy- 
sician who  attended  insured  in  his  last  sickness  as  a  part  of  such 
report."8  ■* 

(H)  Ah  to  Condition  of  Association. — Evidence  of  the  member- 
ship and  financial  condition  of  the  order  is  admissible  to  show  that 
one  assessment,  this  being  the  limit  of  a  single  recovery,  was  suffi- 
cient to  raise  the  amount  called  for  by  the  certificate.11* 

(1)  As  to  Pleading. — Admissions  in  the  insurer's  answer  are 
admissible  but  open  to  explanation  as  well  as  contradiction.*1'1 

Weight  and  Sufficiency  of  Evidence — (A)  To  Show  Suicide. — 
Suicide  of  insured,  as  a  defense,  must  be  established  by  a  prepond- 
erance of  the  evidence.411  41*  "°  *"  **• 


41B.  Where  the  question  was  wheth- 
er Insured  had  received  timely  notice  of 
assessments,  evidence  that  other  mem- 
bers had  received  notices  mailed  at 
the  time  plaintiff's  notice  was  alleged 
to  have  been  mailed  held  Inadmiss- 
ible.— State  Division,  Lone  Star  Ins. 
Union,  v.  Blassengame.  1S2  S.  W.  t. 
See  IS  Cent.  Dig.  Insurance,  I  ZOOS. 

410.  Where.  In  an  action  on  a  mu- 
tual benefit  association  certificate,  de- 
fendant claimed  a  forfeiture  thereof 
for  nonpayment  of  dues  for  a  certain 
month,  and  the  financier  of  the  local 
lodge  of  which  deceased  was  a  member 
— such  officer  being  authorized  to  re- 
ceive payments  of  dues— testifies  that 
an  entry  made  by  him  on  the  receipt 
book  of  the  lodge,  showing  timely  pay- 
ment of  such  dues,  was  false,  an  af- 
fidavit made  by  such  officer  on  a  print- 
ed blank  furnished  by  defendant,  and 
In  the  manner  required  by  it,  for  the 
purpose  of  furnishing  proof  of  death, 
and  stating  that  at  the  Urns  of  his 
death  deceased  was  a  member  In  good 
standing  Of  such  lodge,  is  admissible 
as  tending  to  show  timely  payment  of 
all  dues,  though  defendant's  answer 
admitted  that  proper  death  proof  had 
been  made. — United  Moderns  v.  Pistole, 
SB   S.  W.  877. 

417.  In  an  action  on  a  mutual  ben- 
efit certificate,  which  provides  that  Its 
payments  will  be  based  on  one  assess- 
ment on  the  entire  beneficiary  member- 
ship of  the  order,  the  full  amount  so 
paid  not  to  exceed  the  amount  of  one 


assessment,  evidence  of  the  member- 
ship and  financial  condition  of  the  or- 
der waa  admissible  to  show  that  one 
assessment  was  sufficient  to  raise  the 
amount  called  for  by  the  certificate. — 
Sovereign  Camp.  Woodmen  of  the 
World,  v.  Carrlngton,  60  S.  W.  Ml. 

417*.  In  an  action  for  fraternal  In- 
surance, defendant's  original  answer 
containing  admissions  of  relevant  Is- 
sues, held  admissible,  but  open  to  ex- 
planation or  contradiction  like  other 
admissions. — Carr  v.  Grand  Lodge, 
United  Brothers  of  Friendship  of  Tex- 
as,  189  8.  W.   BIO. 

— Weight  and  VnnTolsnoy. 


418.  In  an  action  on  a  mutual  ben- 
efit certificate  void  if  the  member  com- 
mitted suicide,  evidence  held  to  Justify 
a  verdict  that  the  member  did  not 
commit  suicide. — Grand  Fraternity  v. 
Melton,  ill  S.  W.  967.  reversed  (1009) 
117  S.  W.  788,  10!  Tex.  SB9.  See  28 
Cent.   Dig.   Insurance,   II  2000.  2007. 

4i».  Evidence  in  an  action  for  dam- 
ages for  failure  and  refusal  to  pay  a 
death  benefit  certificate  held  to  show 
that  Insured  committed  suicide. — Loy- 
al Americans  of  the  Republic  v.  Mc- 
Clanahan.  109  S.  W.  073.  See  28  Cent. 
Dig.  Insurance.  II  £008,  2007, 

490.  Evidence  held  not  only  to  raise 
an  Issue  for  the  jury,  but  to  establish 
to  a  moral  certainty  that  insured  shot 
himself  with  intent  to  destroy  bis  life. 
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(B)  To  Show  Violation  of  Law. — A  judgment  is  warranted 
against  an  insurer  who  does  not  show  that  insured  met  his  death 
in  consequence  of  a  violation  or  attempted  violation  of  law,  where 
the  policy  contains  a  stipulation  for  non-liability  in  such  a  case.411 
This  defense  must  also  be  shown  by  a  preponderance  of  the  evi- 
dence.414 '" 

(0)  To  Show  Knowledge  of  Insurer  as  to  Habits  of  Insured. — 
A  sovereign  camp  will  be  presumed  ignorant  of  false  statements 
of  a  member  as  to  habits  of  temperance  where  after  being  advised 
of  such  member's  intemperance  took  steps  immediately  to  ascertain 
its  truth,  only  to  learn  that  the  report  was  untrue.*24  And  even 
where  one  of  the  committee  knew  of  the  applicant's  habits  but  did 
not  know  of  his  false  statement.41' 


Inflicting  the  wound  from  which  ha 
died.  Judgment,  111  S.  W.  987  revers- 
ed.— Grand  Fraternity  v.  Melton.  1J7 
5.  W.  788,  102  Tex.  399.  See  28  Cent. 
Dig.   Insurance,  {{   1656.   1707-1728. 

431.  In  an  action  on  a  beneficiary 
certificate  providing  that  there  should 
be.no  recovery  If  insured  died  In  con- 
sequence of  violation  or  attempted  vio- 
lation of  law,  evidence  held  to  warrant 
Judgment  against  the  Insurer  not  show- 
ing that  Insured  bo  met  his  death. — 
Sovereign   Camp  W.   O.   W.   v.   Bailey. 


.   107. 


iction 


dead.— Knights    of    the    Maccabe 

the  world  v.  Parsons,  178  S.  W. 

It  Is  not  necessary  that  the  ev 

conclusively    shows    the    death    i 


the  assoclaUon,  he  was  acUng  outside 
of  his  principal's  business,  for  pur- 
poses of  his  own.  bo  that  the  associa- 
tion Is  not  liable. — Grand  Temple  and 
Tabernacle,  etc.,  v.  Johnson,  136  S. 
W.  173. 

4M.  A  finding  that  the  sovereign 
camp  of  a  benefit  order  was  ignorant 
of  false  statements  of  a  member  as  to 
habits  of  temperance,  made  in  an  ap- 
plication for  membership  in  a  sub- 
ordinate camp.  Is  supported  by  the  ev- 
idence, though,  after  the  application 
was  made,  a  co-member  of  the  sub- 
ordinate  camp   advised    the   sovereign 


that 


u  eh 


mber 


drinking,  where  the 
dlately  wrote  the  clerk  of  the  sub- 
ordinate camp  In  reference  thereto, 
and  he  replied  that  the  report  was  un- 
true.— Brown  v.  Sovereign  Camp, 
Woodmen  of  the  World.  49  S.  W.  893. 
20  Tex.  Civ.  App.  373. 

480.     A    finding    on    a    special    Issue, 
that  there  was  no  evidence  that  a  ben- 


efit order  knew  that  a  statement  In  a 
member's  application  as  to  his  use  of 
intoxicants  was  false,  Is  supported  by 
the  evidence,  though  one  of  the  com- 
mittee appointed  to  report  on  his  ap- 
plication knew  that  the  applicant  was 


■    did    i 


of 


eign  Camp,  Woodmen  of  the  World.  49 
S.  W.   893.   20  Tex.  Civ.  App.  373. 

435a.  In  an  action  on  a  policy  of 
fraternal  benefit  Insurance,  where  It 
was  undisputed  that  no  certificate  had 
been  issued  naming  plalnUff  benefici- 
ary, evidence  held  insufficient  to  sup- 
port a  finding  that  plaintiff  was  named 
as  beneficiary  In  obligation  when  de- 
ceased joined  the  lodge. — Carr  v.  Grand 
Lodge  United  Brothers  of  Friendship 
of  TezHH,    189   S.  W.   610. 

430.  For  eight  years  an  Intimacy 
existed  between  deceased  and  benefici- 
aries under  a  certificate  on  decedent's 
life,  during  which  time  deceased  lived 
with  such  beneficiaries,  who  nursed 
him  when  sic*.  Decedent  gave  them 
provisions,  clothing,  etc.,  more  than 
sufficient  to  pay  his  board;  and,  during 
the  four  years  preceding  hie  death,  de- 
ceased, though  he  lived  In  another 
state,  sent  such  beneficiaries  money 
amounting  to  1300.  Held  sufficient  to 
support  a  finding  that'  the  beneficiaries 
were  dependent  on  deceased,  within 
the  terms  of  the  certificate,  and  there- 
fore entitled  to  recover  thereon. — 
Grand  Lodge  A.  O.  IT.  W.  Of  Texas  v. 
Bollman.  63  S.  W.  829,  22  Tex.  Civ. 
App.    108. 

407.  Evidence  in  an  action  on  a  fra- 
ternal benefit  certificate  held  to  show 
that  Insured  was  engaged  In  perform- 
ing duties  incident  to  the  sale  of  intox- 
icating liquora  when  he  died. — Modem 
Woodmen  of  America  v.  Lynch.  141  S. 
W.  1066.     See  28  Cent.  Dig.   I 


4B8.  Evidence  in  an  action  on  an 
Insurance  policy  held  to  ahow  that  the 
insured  acted  in  good  faith  In  answer- 
ing a  question. — Supreme  Lodge  of  the 
Fraternal    Brotherhood    v.    Jones,    143 
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(X>)  To  Show  Death  of  Insured. — It  is  not  necessary  that  the 
evidence  conclusively  shows  the  death  of  insured."1  **■ 

(E)  To  Show  Non-Payment  of  Dues. — Non-payment  of  assess- 
ments and  dues  must  be  affirmatively  proved  by  the  fraternal  so- 
ciety by  clear  and  satisfactory  evidence.431  iU  *"  *"  4"  *"     An 


489.  Evidence  in  an  action  on  a  ben- 
efit certificate  held  to  sustain  a  finding 
that  the  Insured  did  not  die  of  a  con- 
cealed disease. — -Id. 

430.  Evidence,  In  an  action  on  a 
mutual  benefit  certificate,  held  to  sus- 
tain a  finding  that  Insured  was  not  af- 
fected with  lung-  disease  or  tubercu- 
losis, and  had  not  changed  his  resi- 
dence for  his  health. — Knights  of  Mac- 
cabees of  the  World  v.  Hunter.  143  9. 
W.  369,  67  Tex.  Civ.  App.   115. 

431.  In  an  action  on  an  insurance 
policy,  evidence  held  to  sustain  a  find- 
ing that  Insured  did  not  commit  sui- 
cide.—Knights  of  Maccabees  of  tho 
World  v.  Johnson,  143  S.  W".  718. 

438.  Evidence  held  Insufficient  to 
show  that  member  of  benefit  insurance 
society  was  not  suspended  for  non- 
payment of  assessments  at  the  time 
of  his  death. — Knights  of  the  Modern 
Maccabees  v.  Glllls.  144  S.  W.  713. 

433.  Evidence.  In  an  action  on  a 
benefit  certificate,  defended  on  the 
ground  that  insured  died  in  conse- 
quence of  Ms  violation  of  law.  held 
sufficient  to  show  that  Insured  ww 
killed  because  of  an  assault  made  by 
him  In  violation  of  a  penal  statute.— 
Woodmen  of  the  World  v.  Hipp,  147 
S.  W.   316. 

434.  An  entry  made  on  the  receipt 
book  of  a  subordinate  lodge  of  a   mil- 

i   by  the  proper 


r   of   b 


lodge,   i 


wthor 


celve  payments  of  dues, 
lng  payment  to  him  of  monthly  dues 
on  a  certain  date,  may  be  taken  as 
true  by  the  Jury,  though  such  officer 
testifies  that  the  entry  was  false,  and 
that  the  payment  was  not  in  fact  made 
on  that  date.— United  Moderns  v.  Pis- 
tole, 88  S.  W.   377. 

433.  Evidence  held  not  to  show  that 
a  false  statement  ma.de  by  Insured  In 
her  application  that  she  had  never  had 
malaria  was  material  to  the  risk. — 
Modern  Brotherhood  of  America  v. 
Jordan,  167  8.  W.  794. 

436.  Where.  In  an  action  on  a  bene- 
fit certificate  stipulating  that  the  an- 
swers of  the  applicant  were  warranted 
to  be  true  and  that  if  they  were  not 
the  certificate  should  be  avoided,  it 
appeared  that  the  applicant  stated  that 
he  had  never  changed  his  residence  on 
account  of  his  health,  that  he  had 
never  been  afflicted  with  habitual 
cough,  or  consumption,  or  with  a  dis- 
ease of  the  lungs,  etc..  and  the  undis- 
puted evidence  showed  that  he  had 
changed  his  residence  for  his  health 
and  that  he  was  suffering  from  Juber- 
culosls  of  the  bowels  and  lungs  prior 
42— Ins. 


to  the  making  of  the  application.  It 
was  error  to  refuse'  to  direct  the  Jury 
to  find  that  his  answers  were  false,  so 
that  the  certificate  was  void. — Knights 
of  Maccabees  of  the  World  v.  Hunter, 
132  S.  W.  116.  See  28  Cent.  Dig.  In- 
surance, ft  2006,  2007. 

437.  Evidence,  in  an  action  on  a  life 
certificate,  conditioned  to  be  void  If 
insured  died  in  consequence  of  the  vio- 
lation, or  attempted  violation,  of  the 
law,  held  to  authorize  a  finding  that 
K.  was  the  aggressor  in  the  fight  In 
which  Insured  was  killed.— Woodmen 
of  the  World  v.  McCoslin.  126  B.  W. 
894. 

43a  Evidence  held  to  Justify  a  find- 
lng  that  a  member  of  a  fraternal  in- 
surance order  had  not  defaulted  in  the 
payment  of  dues  for  specified  months. 
—Grand  Fraternity  v.  Mulkey,  130  S. 
W.   242. 

439.  In  an  action  on  a  mutual  ben- 
efit certificate,  evidence  held  to  sus- 
tain a.  finding  that  Insured's  death  was 
not  by  suicide. — Grand  Fraternity  v. 
Green.  131  S.  W.  442. 

440.  A  finding  that  a  member  of  a 
fraternal  Insurance  association  died 
before  a  designated  date  held  author- 
ized by  the  evidence. — Supreme  Lodge 
of  Pathfinder  v.  Johnson.  Kg  S.  W. 
1010. 

441.  In  an  action  on  a  policy,  de- 
fended on  the  ground  of  default  In  the 
payment  of  dues,  evidence  held  to 
show  that  the  plaintiff  was  depending 
on  a  local  officer  to  pay  the  dues,  and 
not  upon  the  custom  to  ssnd  written 
notices  of  dues.— Bennett  v.  Sovereign 
Camp.  Woodmen  of  the  World,   IBS  8. 

448.  Evidence,  In  an  action  on  a  pol- 
icy, held  to  warrant  a  finding  by  the 
court,  notwithstanding  a  finding  of  the 
jury,  that  the  local  camp  never  in  ef- 
fect undertook  to  carry  Insured,  but 
that  that  was  done  in  his  behalf  as  a 
private  undertaking  of  the  local  offi- 
cer.—Id. 

448.  In  an  action  on  a  policy,  de- 
fended on  the  ground  of  default  In  as- 
sessments, evidence  held  to  warrant  a 
conclusion  that  Insured  by  his  Intem- 
perate habits  was  not  a  proper  sub- 
ject for  relief  In  the  matter  of  carry- 
ing sick  or  Indigent  members,  and.  In 
view  of  Rev.  St.  1911,  Art.  4S47,  pro- 
viding that  no  subordinate  body  or 
officer  may  waive  any  provision  of  the 
constitution  or  laws,  to  Justify  a  re- 
fusal to  render  judgment  for  him,  not- 
withstanding the  findings  of  a  local 
custom  to  carry  sick  and  Indigent 
members. — Id. 
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entry  on  a  receipt  book  made  by  the  proper  officer  showing  pay- 
ment of  dues  may  be  taken  as  true  by  the  jury,  though  the  officer 
testifies  it  was  false.*1*  Service  of  notice  of  assessment  on  the  mem- 
ber must  be  clearly  shown  to  have  been  made  at  the  proper  time  to 
justify  a  forfeiture."8 

(T)  Miscellaneous. — To  show  dependency  of  beneficiary  on  in- 
sured;"0 truth  of  answers  in  application;***  **■  "'  to  show  good 
health  of  applicant  at  time  of  receiving  certificate  ;4M  to  show  death 
by  tuberculosis  and  change  of  residence;*"  **°  *"  to  show  sale  of 
intoxicating  liquors  by  insured  ;*"  to  show  materiality  of  false  state- 
ment to  risk  ;**■  to  show  loss  of  certificate  ;**•  and  not  to  show  that 
plaintiff  was  named  as  beneficiary  in  obligation  when  the  deceased 
joined  the  lodge.*"* 

Trial— Questions  for  the  Jury. — The  general  rule  is  that  questions 
of  law  are  for  the  court,  while  questions  of  fact  are  for  the  jury. 

(A)     Payment  of  Dues. — Where  the  evidence  was  conflicting  as 


444.     In  an  action  upon  a  policy  of 

an  order  whose  constitution  fixed  the 
amount  each  member  should  Day 
monthly,  held,  on  finding's,  that  thi 
sessment  claimed  to  be  due  was 
paid,  etc.,  that  the  court.  In  the 
Bence  of  evidence  to  the  contrary, 
might  assume  that  there  waa 
cessment  due  at  the  death  of  li 

— id. 

.445.  Pi-oof  that  decedent  had  been 
Attended  by  a  physician  at  a  natural 
childbirth  held  not  to  show  that  her 
■negative  answer  to  a  question,  "Have 
you  consulted  or  been  attended  by  a 
physician  during  the  past  Ave  years?" 
■was  false.— Ladles  of  Maccabees  of 
the  World  v.  Kendrick,.166  S.  W.  110. 
See    28   Cent.   Die.   Insurance,   I    200S. 

440.  Neither  the  by-laws  of  a  bene- 
ficial association  nor  Its  contracts  pro- 
vided for  any  change  of  beneficiary. 
A  member  changed  the  beneficiary  by 
an  indorsement  on  the  benefit  certifi- 
cate, and  thereafter  the  original  bene- 
ficiary, her  husband,  sued  on  the  cer- 
tificate. It  appeared  that  there  was  a 
custom  In  the  society  by  which  a  mem- 
ber  was  permitted  to  change  the  ben- 
eficiary. There  was  no  evidence  that 
the  insured  knew  of  the  cuatom,  but 
the  original  beneficiary  did  not  testify 
thnf  ho  did  not  know  of  it.  Held,  that 
cient  to  show  that 

_ _ own  to  Insured  and 

the  association,  and  that  they  con- 
tracted with  reference  to  It.  and  hence 
the  change  was  binding. — Schmltt  v. 
New  Braunfelser  UnterstuetEUngs  Ver- 
ein,   73  S.  W.   568. 

447.     An     applicant     for    life     Incur 


serloua 
illness,  local  disease  or  disease  of  the 
lungs,  pleurisy,  pneumonia,  or  inflam- 
mation of  the  lungs.  The  evldenc* 
tended  to  show  that  he  was  suffering 


from  tuberculosis,  and  had  had  pleuro- 
pneumonia when  he  made  the  several 
answers.  Physicians  stated  that,  be- 
cause he  died  of  general  tuberculosis, 
they  attributed  his  former  Illness  to 
a  tubercle.  The  applicant  stated  tin 
had  been  treated  for  la  grippe,  and  tho 
physician  who  treated  him  stated  that 
his  lungs  were  not  attacked  until  Just 
prior  to  his  death.  The  examining 
physician  examined  him  thoroughly. 
found  him  sound.  The  physicians  did 
not  tell  his  wife  he  had  tuberculosis 
until  after  his  death.  There  was  other 
similar  testimony.  Held  su  flic  lent  to 
sustain  a  finding  that  deceased's  an- 
swers in  his  application  were  true. — 
Supreme  Ruling  of  the  Fraternal  Mys- 
tic Circle  v.  Crawford,  75  S.  W.  8*4. 

448.  Evidence.  In  an  action  upon  s 
fraternal  beneficiary  certificate,  held 
sufficient  to  sustain  a  finding  that  no- 
tices of  certain  assessments  were  not 
mailed  at  such  a  time  as  to  Justify  a 
forfeiture  prior  to  the  time  Insured 
actually  tendered  such  assessments, 
three  days  before  her  death. — State 
Division,  Lone  Star  Ina.  Union  v.  Blas- 
sengame,  162  S.  W.  6.  See  28  Cent. 
Dig.  Insurance,  II  2008-2007. 
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irtlflcate.  evidence  held  sufficient 
iw  the  loss  of  the  certificate  and 
intent s.— Sovereign  Camp  Wood- 
if  the  World  v.  Ruedrlch,    15S   S. 


460. 


vldenc 


a  life 


policy,  containing  the  i 
the  insurer  should  not  be  liable  If  in- 
sured was  not  In  good  health  when  he 
received  the  policy,  considered,  and 
held  sufficient  to  show  that  Insured 
was  In  good  health  when  he  received 
tho  policy,  so  as  to  sustain  a  judg- 
ment for  plaintiff. — Woodmen  of  the 
World  v.  Locklln,  67  8.  W.  331,  28  Ten. 
Civ.  App.  486. 
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to  whether  deceased  was  in  arrears  or  had  been  legally  suspended 
the  issue  was  properly  left  to  the  jury.*19  It  was  a  question  of 
fact  for  the  jury  where  the  insured,  after  notice  of  a  by-law 
amounting  to  a  repudiation  of  the  contract  by  the  company,  paid 
his  premiums,  as  to  whether  he  had  elected  to  treat  the  contract 
as  still  in  force.41*  Where  a  husband  had  agreed  with  his  wife 
that  if  she  would  pay  the  dues  the  proceeds  of  the  certificate  should 
be  hers  at  his  death  and  she  did  so,  until  his  sickness  made  the 
payments  impossible,  it  was  a  question  of  fact  for  the  jury  as  to 
whether  her  inability  to  pay  the  assessments  was  due  to  the  neces- 
sary care  of  her  husband.4" 

(B)  Misrepresentations.— A  denial  by  an  applicant  that  he  had 
ever  had  a  certain  disease  was  held  not  as-  a  matter  of  law  a  mis- 
representation under  the  laws  of  the  order.484  The  materiality  of 
a  misrepresentation  may  depend  on  surrounding  circumstances. *" 
Under  the  old  law  which  made  mutual  benefit  certificates  incontest- 
ible  for  misrepresentation  unless  material  to  the  risk,  the  question 
of  materiality  was  left  to  the  court.4*1 


BSB — Trial — Qaantlon  for  the  ftarj. 
(ft**  an  Cent  mg.  bnnwM,  f  BOOT.) 
461.  A  husband  holding  a  mutual 
benefit  certificate  agreed  with  his  wife 
that  If  she  would  pay  the  assessments 
the  money  due  on  tbe  certificate  on  his 
death  should  belong  to  her.  She  paid 
the  assessments  for  a  time  but  then 
quit  because  from  the  husband's  ill- 
ness she  could  not  work  but  had  to 
care  for  him  all  the  time.  The  local 
lodge*  paid  the  assessments.  Held  that 
the  Issue  of  whether  her  Inability  to 
pay  the  assessments  was  due  to  her 
necessary  care  for  her  husband  and 
that  but  for  her  marital  duty  to  do  so. 
ahe  would  have  kept  up  the  payments, 
so  that  as  between  herself  and  hus- 
band she  made  no  default  was  for  the 
Jury— -Eatman  v.  Eatman,  13B  S.  W. 
1200. 

4S3.  Evidence  held  to  make  a  ques- 
tion for  the  Jury  whether  Insured  was 
the  aggressor  In  the  difficulty  In  which 
he  lost  his  life,  aa  regards  the  condi- 
tion of  the  life  certificate  that  It 
should  be  void  If  he  should  die  In  con- 
sequence of  the  violation  or  attempt- 
ed violation  of  the  laws. — Sovereign 
Camp  of  W.  O.  W.   v.  Jackson.   I3S  8. 


453. 
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3ater 
,  but   Its 

terlallty  depended  on  the  surrounding 
circumstances. — Modern  Order  of  Prae- 
torians v.  Hollmlg,  103  S.  W.  4T4,  Judg- 
ment reversed  on  rehearing,  106  S.  W. 
846.  See  28  Cent.  Dig.  Insurance,  I 
2009. 
454.    A   denial   by   an   applicant   for 


membership  In  a  fraternal  Insurance 
order  that  he  ever  had  Inflammatory 
or  acute  rheumatism  held  not  as  a 
matter  of  law  a  misrepresentation  un- 
der the  laws  of  the  order. — National 
Council  of  the  Knights  and  Ladles  of 
Security  v.  Sealey,  182  S.  W.  4ES.  See 
28  Cent.  Dig.  Insurance.  I   2009. 

«H.  Where  laws  of  a  beneficial  as- 
sociation provided  that  relief  should 
be  given  If  the  beneficiary  became  to- 
tally and  permanently  disabled  "to 
perform  or  direct"  any  and  all  kinds 
of  labor  or  business,  the  court  did  not 
err  In  submitting  the  Issue  whether  or 
not  plaintiff  had  became  totally  dis- 
abled "to  perform  and  direct,"  since, 
If  plaintiff  had  become  totally  and 
permanently  disabled  to  both  perform 
and  direct.  It  follows  that  he  was  to- 
tally disabled  to  either  perform  or  di- 
rect any  business.— Supreme  Tent  of 
Knights  of  Mtaccabees  of  the  World 
v.  Cox,  00  8.  W.  971. 

4M.  Whether  the  payment  Of  pre- 
miums by  a  member  of  a  beneficial  as- 
sociation, after  notice  of  a  by-law 
amounting  to  a  repudiation  of  the  con- 
tract on  the  part  of  the  association, 
showed  an  election  on  the  member's 
part  to  treat  the  contract  as  still  In 
force,  was  a  question  of  fact. — Su- 
preme Council  A.  L.  H.  V.  Batte.  79  S. 
W.  020,  34  Tax.  Civ.  App.   460. 

467.  Rev.  Civ.  St.  1911,  Art.  4834. 
making  mutual  benefit  certificate b  In- 
contestable for  misrepresentation,  un- 
less materia]  to  the  risk,  leaves  to  the 
court  the  question  of  materiality.— 
Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen,  168  S.  W.  8S1.  See 
28  Cent.  Dig.  Insurance,  |  2009. 
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(0)  Violation  of  Law. — It  may  be  a  question  for  the  jury 
whether  the  insured  was  the  aggressor  in  the  difficulty  in  which  he 
lost  his  life,  as  regards  the  condition  in  the  certificate  that  the 
certificate  shoulo.  be  void  if  he  should  die  in  consequence  of  the 
violation  or  attempted  violation  of  the  law.4*'  *•* 

(D)  Good  Health  of  Insured  at  Time  of  Delivery  of  Policy. — 
Where  the  evidence  is  conflicting  on  this  point  it  should  be  sub- 
mitted to  the  jury."0 

(E)  Total  Disability.— 'Whether  plaintiff  had  become  totally 
disabled  to  perform  and  direct  any  labor  or  business  was  prop- 
erly submitted  to  the  jury.4" 

(F)  Certainty  as  to  Policy. — Where  it  was  a  question  of  fact 
whether  the  policy  in  the  record  was  the  policy  issued,  it  was  for 
the  jury."* 

(0)  As  to  Reinstatement. — As  to  whether  a  member  signed  the 
regular  form  for  reinstatement  and  delivered  it  to  the  local  lodge 
so  as  to  make  his  reinstatement  binding  was  for  the  jury.101* 

Instructions — (A)  In  General. — The  trial  judge  has  discretion 
to  refuse  to  submit  a  case  on  special  issues.'"  It  has  been  held 
necessary  to  request  a  special  instruction  to  supply  an  alleged 
omission  in  a  charge.4*0  Submission  of  an  issue  not  supported  by 
the  evidence  is  improper.487  In  general  where  the  actual  issuance 
of  a  policy  is  not  controverted  the  court  may  properly  assume  it 
to  be  a  fact.4*1 

(B)  As  to  Borden  of  Proof. — An  instruction  that  the  burden  of 
proof  is  on  the  defendant  to  show  that  notices  of  assessments  were 
mailed  at  a  particular  time  is  not  objectionable  where  there  was 
no  contention  by  the  defendant  that  such  notices  could  have  been 
mailed  at  any  other  time.4*1 

(0)     As  to  Rides  and  By-Laws.— A  request  that  the  insured's 

408.     In  an  action  on  a  life  policy,  to   the   Jury   of   the   question   whether 

where  It  was  a  question  of  fact  wheth-  Insured  was  sick  on  euch  day.  though 

er  the  policy  in  the  record  was  tbe  one  defendants'   evidence  considered   alone 

Issued,  the  question  was  for  the  Jury.  would  be  sufficient  to  establish  the  In- 

— International       Order       of       Twelve  su  red's      sickness. — Woodmen      of      the 

Knights  &  Daughters  of  Tabor  v.  Den-  World  v.  Locklln.  67  8.  W.  331,  18  Tex. 

man,  ISO  S.  W.  981).      Bee  28  Cent.  Dig.  Civ.  App.  488. 

Insurance.  It  16S8.  1132.  461.     In  an  action  against  a  mutual 

4SS.  Where  the  evidence  In  an  ac-  benefit  Insurance  association  evidence 
tlon  on  a  benefit  certificate  was  con-  on  the  question  whether  insured  met 
fllctlng  as  to  whether  deceased  was  In  his  death  while  In  violation  of  law 
arrears  or  had  been  legally  suspended  held  sufficient  to  go  to  the  jury. — Sov- 
at  the  time  of  his  death,  the  l^sue  was  erelgn  Camp  Woodmen  of  the  World 
properly  left  to  the  Jury.— Grand  v.  Bailey,  183  S.  W.  8SS.  See  *8  Cent. 
Lodge.  F.  A  A.  M  of  Texas,  v.  Dlllard,  Dig.  Insurance,  I  3009. 
183  S.  W.  1173.  -See  28  Cent.  Dig.  In- 
surance, 1  2009.  401a.     Evidence  held  to  warrant  eub- 

4«0.  Evidence  that  Insured  was  road  mission  to  Jury  of  issue  whether  mem- 
overseer  and  was  on  the  road,  attend-  ber  of  fraternal  benefit  association  slg- 
Ing  to  his  duties  on  the  day  on  which  ned  regular  form  for  reinstatement 
he  received  his  policy,  but  that  he  was  and  delivered  It  to  the  local  lodge,  so 
not  very  well,  with  the  testimony  of  a  as  to  make  his  reinstatement  binding. 
doctor,  who  prescribed  for  him  on  that  — Grand  Lodge  of  Brotherhood  Of  Rail- 
day  that  he  had  only  an  ordinary  bll-  road  Trainmen  v.  Kennedy,  188  S.  W. 
lous  attack,  authorized  the  submission  447. 
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application  together' with  the  constitution,  charter  and  by-laws  of 
the  society  should  be  considered  in  connection  with  the  certificate 
sued  on  was  properly  refused  where  several  provisions  of  the  in- 
surer's charter  and  by-laws  were  read  in  evidence  and  the  prin- 
cipal issues  were  submitted  in  the  main  charge.*"1  Where  the  court 
states  the  legal  effect  of  a  contract  of  insurance  and  submits  to 
the  jury  only  issues  of  fact,  a  charge  that  the  contract  is  con- 
tained in  the  policy  and  application,  no  mention  being  made  of 
the  rules  and  by-laws,  is  harmless  error."* 

(D)  As  to  Estoppel  and  Waiver.— Where  it  is  contended  that 
defendant  is  estopped  by  the  knowledge  of  its  agent  from  relying 
on  false  representations  of  insured  in  the  application,  it  is  not 
error  to  refuse  instructions,  based  on  the  theory  that  the  repre- 
sentations were  warranties,  which  exclude  the  issue  of  estoppel, 
since  the  doctrine  of  waiver  applies  to  warranties  as  well  as  mere 
false  representations.480  An  instruction  that  if  the  application 
stated  that  the  applicant  was  in  good  health,  and  the  certificate 
was  issued  in  reliance  thereon,  and  the  statement  was  false,  the 
plaintiff  could  not  recover,  was  properly  refused,  as  it  ignored 
the  issue  of  waiver  which  was  in  the  case.*8* 

(E)  As  to  Forgery  of  Signatures. — Where  a  charge  with  ref- 
erence to  forgery  of  the  signature  of  one  of  the  officers  of  the 
insurer  left  the  jury  to  determine  what  constituted  forgery,  and 
the  signatures  of  what  officers  were  requisite  to  the  validity  of 
the  policy,  it  was  properly  refused.*" 

(F)  As  to  Payment  of  Dues. — In  an  action  defended  on  the 
ground  that  the  certificate  was  Void  for  non-payment  of  dues,  a 
charge  that  if  the  member  or  some  one  for  him  did  not  pay  dues 
the  verdict  should  be  for  the  defendant  was  not  open  to  the  ob- 
jection that  it  restricted  the  defense  based  on  non-payment  of 
dues  within  the  time  fixed  by  the  certificate.*™  It  was  further 
held  that  where  the  defendant,  after  receiving  notice  of  the  death 
of  the  member,  tendered  a  return  of  the  dues  received  for  the 
month  in  which  the  member  died  but  elected  to  retain  the  dues  for 
the  three  preceding  months,  and  the  court  charged  that  the  receipt 
of  payments  by  defendant  and  held  by  it  awaiting  the  forward- 
ing of  health  certificate  was  not  sufficient  to  constitute  a  waiver 
of  the  rules  requiring  a  health  certificate  and  the  payment  of  dues 
within  the  time  prescribed,  a  charge  that  if  the  member  did  not 
pay  the  dues  within  the  time  prescribed  as  required  by  the  rules, 
but  paid  the  dues  for  each  of  the  months  after  the  last  day  of 
any  or  all  of  the  months,  and  defendant  accepted  or  retained  the 
same  as  the  dues  of  the  member,  the  verdict  should  be  for  plain 
tiff,  was  not  erroneous  as  authorizing  a  verdict  if  the  dues  were 
paid  after  the  time  required  by  the  rules,  and  were  received  and 
retained  by  defendant  though  it  retained  them  while  awaiting  a 
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health  certificate  and  in  ignorance  of  the  fact  that  they  had  been 
paid  after  the  time  prescribed.*"  In  a  case  where  there  was  evi- 
dence to  justify  a  finding  that  the  condition  requiring  payment  of 
the  first  premium  before  the  taking  effect  of  the  policy,  had  been 
waived,  and  that  defendant  was  estopped  to  deny  that  the  certifi- 
cate was  void,  a  requested  charge  that  the  payment  of  such  first 
premium  by  check  was  conditional  only,  was  properly  refused."1 
Neither  in  such  case  was  an  instruction  objectionable  that  if  the 
secretary  of  defendant's  local  lodge  agreed  to  accept  the  check  of 
insured's  employer  in  payment  of  {the  first  premium  of  insured,  and 
gave  a  receipt  for  the  same,  the  jury  should  find  for  plaintiff,  as 
assuming  that  the  acceptance  of  the  check  was  unconditional."* 
It  was  not  error  for  the  court  to  refuse  to  give  an  instruction 
based  on  the  theory  that  the  insured  was  misled  by  the  company 
into  the  belief  that  the  advance  premium  had  been  remitted  and 
his  first  payment  applied  as  an  advance  on  the  bi-monthly  calls, 
and  the  company  ought  to  have  known  that  he  so  understood  it, 
where  the  insured  was  repeatedly  notified  as  to  the  true  status  of 
the  matter.*" 

(G)  As  to  Violation  of  Law. — As  a  charge  is  to  be  construed 
as  a  whole,  the  part  requiring  that  insured  shall  have  complied 
with  all  the  conditions  and  requirements  of  his  certificate,  is  a 
sufficient  reference  to  the  defense  that  insured  was  killed  in  a 
violation,  or  attempted  violation  of  law,  which  would  ma"ke  the 
certificate  void ;  the  charge  immediately  thereafter  directing  the 
jury  to  find  for  defendant  if  they  believed  insured  unlawfully  and 
without  justification  and  in  violation  of  law,  made  an  assault  to 
murder  on  another  party  and  that  in  said  difficulty  the  other  party 
shot  insured  while  so  violating  the  law,  and  he  died  from  the 
wounds  so  received.*81  Further,  in  such  a  case  the  plaintiff  was 
entitled  to  a  charge  that  the  burden  was  on  the  defendant  to  prove 
that  the  insured  was  shot  in  a  violation  or  attempted  violation  of 
law  and  such  a  charge  could  not  be  complained  of  as  giving  undue 
prominence  to  the  necessity  of  defendant  making  such  a  show- 
ing by  a  preponderance  of  the  evidence.*™  An  instruction  is  proper 
also  that  if  from  the  acts  or  words  of  the  party  who  shot  insured 

n  of  law,  made  an  assault  to 

t,  §  8010.)  murder  on  R\.  and  that  In  said  difficul- 
ty K.  shot  Insured  while  so  violating 

48B.     As  a  charge  Is  to  be  construed  the  law,  and  he   died   from   the  wound 

as  a  whole,  the  part  requiring  that  In-  so   received. — "Woodmen    of   the    World 

sured  shall  have  compiled  with  all  the  v.   McCoalin,   126  S.  W.  894. 

conditions     and     requirements     of     his  M3.     The    charge    that,    unless    you 

certificate.    Is   a  sufficient   reference   to  And   M..   acted   Illegally  In   making-  the 

the  defense  that  Insured  was  killed  In  assault  or  If  you  believe  that  M.  was 

a  violation,  or  attempted  violation,  of  acting   In   his    necessary   self-defense, 

law,  which  would  make  the  certificate  etc.,  does  not  assume  that  K.  had  done 

void;    the    charge    Immediately    there-  some  act  Indicating  to  M.  that  K.  was 

after  directing  the  Jury  to  And  for  de-  making  an  unlawful  assault  on  him. — 

fendant  If  they   believed   Insured,   un-  Woodmen   of   the   World   v.   McCoalin, 

lawfully  and  without  JuBtifl cation  and  126  S.  W.  894. 
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a  reasonable  apprehension  of  danger  to  insured  from  such  other 
party  insured  had  a  right  to  act.*"  ***  4,t 

(H)  A*  to  Good  Health  of  Insured  at  the  Time  of  Delivery  of 
Policy. — An  instruction  must  be  requested  in  the  trial  court."0 
The  giving  of  an  instruction,  in  an  action  on  a  life  policy  which 
provides  that  the  insurer  shall  not  be  liable  if  insured  is  not  in 
good  health  when  the  policy  is  delivered,  that  there  may  be  a  re- 
covery if  insured  was  in  good  health  when  the  policy  was  de- 
livered, and  that  good  health  means  that  insured  did  not  have  any 
disease  of  a  serious  nature,  will  not  be  held  erroneous  on  appeal 
because  of  failure  to  define  a  "disease  of  a  serious  nature,"  when 
no  request  for  an  instruction  defining  such  term  was  made  in  the 
trial  court.4"     So,  an  instruction  that  the  insured  was  in   good 


i  that.  If  from 
the  acts  or  words  of  K.  a  reasonable 
apprehension  of  danger  to  Insured 
from  K.  arose.  Insured  had  a  right 
to  act.  etc.,  does  not  assume  the 
character  of  K.'s  acts  or  words,  but 
leaves  them  to  the  Jury,  and  this, 
whatever  may  be  the  apparent  prepon- 
derance   of    the  evidence. — Id. 

*Bfi.  An  instruction  that  If  the  sec- 
retary of  defendant's  local  lodge 
agreed  to  accept  the  check  of  insured's 
employer  In  payment  of  the  first  as- 
sessment of  Insured,  and  gave  a  re- 
ceipt for  the  same,  the  Jury  should 
find  for  plaintiff,  was  not  objection- 
able as  assuming  that  the  acceptance 
of  the  check  was  unconditional. — 
Supreme  Lodge  United  Benevolent 
Ass'n  v.   Lawson,  133  S.   W.  907. 

406.  The  court  not  having  told  the 
Jury  on  whom  the  burden  of  proof 
rested  to  prove  whether  Insured  mel 
his  death  In  a  violation  or  attempted 
violation  Of  taw,  but  only  that  to 
find  for  defendant  they  must  believe 
that  insured,  without  Justification 
and  in  violation  of  law.  made  an 
assault  to  murder  K.  and  In  the 
course  of  the  difficulty  was  shot, 
plaintiff  was  entitled  to  a  charge  that 
such  burden  wan  on  defendant;  so  that 
giving  plain LifTs  charge  that  the  bur- 
den was  on  defendant  to  show  that  in- 
sured met  his  death  in  a  violation,  or 
an  attempted  violation  of  law,  could 
not  be  complained  of  as  giving  undue 
prominence  to  the  necessity  or  defend- 
ant making  such  showing  by  a  pre- 
ponderance of  the  evidence. — Woodmen 
of  the  World  v.  McCoslin,  126  S.  W. 
■14. 

407.  Submission  of  an  issue  not 
supported  by  the  evidence  Is  improp- 
er—Milwaukee Mechanics'  Ins.  Co.  v. 
Frosch,   130  S.  W.  800. 

448.  Where  several  provisions  of 
the  charter  and  by-laws  of  defendant 
Insurance   society   were   Introduced   In 


submitted  to  the  Jury  In  the  charge,  a 
request  that  Insured's  application  and 
the  constitution,  charter,  and  laws  of 
the  society  should  be  read  together  and 
considered  in  connection  with  the  cer- 
tificate sued  on.  and  as  a  part  thereof, 
was  properly  refused. — Supreme  Lodge 
United  Benevolent  Ass'n.  v.  Lawson. 
133  S.  W.  907. 

409.  In  an  action  against  a  bene- 
ficial association  for  Injuries  alleged 
to  have  been  received  during  plaintiffs 
Initiation,  where  defendant  pleaded  a 
general  denial,  and  that  the  Injury 
was  caused  by  the  act  of  some  third 
person  in  a  spirit  of  play,  held  that, 
on  evidence  that  the  injury  was  so 
caused,  defendant's  affirmative  charge 
covering  that  theory  of  Its  case  should 
have  been  given. — -Grand  Temple  and 
Tabernacle,  etc.,  v.  Johnson,  166  R  W. 
632. 

470.  The  giving  of  an  instruction, 
in  an  action  on  a  life  policy  which 
provides  that  the  Insurer  shall  not  be 
liable  if  Insured  la  not  in  good  health 
when  the  policy  Is  delivered,  that  there 
may  be  a  recovery  if  Insured  was  In 
good  health  when  the  policy  was  de- 
livered, and  that  good  health  means 
that  Insured  did  not  have  any  disease 


.   will  i 


t;  of  t: 


n  the 


appeal  because  of  failure 
to  define  a  "disease  of  a  serious  na- 
ture." when  no  request  for  an  Instruc- 
tion defining  such  term  was  made  In 
the  trial  court.— Woodmen  of  the 
World  v.  Locklin,  »T  S.  W.  331,  28 
Tex.  Civ.  App.   486  ' 

471.  Where,  in  an  action  on  a  bene- 
fit certificate,  there  was  evidence  to 
Justify  a  finding  that  the  condition  re- 
quiring payment  of  the  first  premium 
before  the  taking  effect  of  the  policy 
had  been  waived,  and  that  defendant 
was  estopped  to  deny  that  the  certifi- 
cate was  void,  a  requested  charge  that 
the  payment  of  such  flr.it  premium  by 
check  was  conditional  only  was  proper- 
ly refused.— Supreme  Lodge  United 
Benevolent  Ass'n  v.  Lawson.  133  S. 
W.  907. 
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health  within  the  meaning  of  the  policy,  even  if  he  was  unwell 
when  he  received  it,  if  the  illness  was  not  of  a  serious  nature,  and 
did  not  affect  the  risk  or  probable  duration  of  his  life,  contained 
a  .  sufficient  definition  of  serious  illness."5  The  words  "serious 
disease"  have  been  held  to  have  practically  the  same  meaning  as 
"serious  illness"  when  used  in  an  instruction  to  a  jury.*18 

(I)  As  to  a  Diseased  Condition  of  a  Member. — Where  a  cer- 
tificate provided  for  payment  of  benefits  in  ease  of  the  loss  of  a 
foot,  the  giving  of  an  instruction  authorizing  a  recovery  if  plain- 
tiff's foot  "is"  paralyzed  so  that  he  cannot  "use"  the  same,  was 
error  as  authorizing  a  recovery  for  a  temporary  loss  of  use, 
though  another  clause  of  the  charge  instructed  that  the  paralysis 
must  be  total,47*  Further,  in  such  ease  an  instruction  in  effect  pre- 
cluding a  recovery  if  there  was  a  partial  use  of  the  foot  by  rea- 
son of  plaintiff's  being  able  to  work  his  toes  was  properly  re- 
fused, since  there  must  be  some  substantial  recovery  of  a  partial 
use  of  the  foot  to  bring  the  recovery  within  the  meaning  of  the 
con  tract.  *T* 


479.  Where,  under  plaintiff's  evi- 
dence in  an  action  on  a  life  certificate, 
condition  1.0  be  void  if  Insured  die  in. 
consequence    of    the    violation,    or   at- 


i    defen 


by  Insured  of  his 

"appeared"  to  him  to  De  an  uniawi 
assault  by  K.  on  him,  on  the  theo 
that  any  danger  to  Insured  was  acta 
and  not  apparent  in  the  sense  of  bel 
Imaginary  danger  to  him.  as  a  Justl 
cation  of  his  assault  on  K. — Woodm 
of  the  World  v.  McCoslln,  126  8.  ' 
894. 


473.      In   s 


on  benefit  certtfl- 
lyment  of  benefits 
a  foot,  the  giving 


/  if  plaintiff's  foot  "Is"  paralyzed  s 


:    he    , 


the   same,   was 


__  authorizing 
temporary  loss  of  use.  though  another 
clause  of  the  charge  instructed  that 
the  paralysis  must  be  total. — Modern 
Order  of  Praetorians  v.  Taylor,  12T  3. 
W.  2S0. 


neflt   t 


474. 

tlflcate  providing  for  the 
benefits  In  case  of  the  loss  of  a  foot, 
an  Instruction  In  effect  precluding  a 
recovery  If  there  was  a  partial  use 
of  the  foot  by  reason  of  plaintiffs  be- 
ing able  to  work  his  toes  was  properly 
refused,  since  there  must  be  some  sub- 
stantial recovery  of  a  partial  use  of 
the  foot  to  bring  the  recovery  within 
'     t  of  the   contract.— Id. 


47B. 


t  the 

ealth  within  the  meaning 
even  If  he  was  unwell 
fed  It.  If  the  Illness  was 
jus   nature,  and  did   not 


affect   the    risk    or    probable 

of  .his  life,  contained  a  sulHcle 

tlon   of   serious   lllnei 

the  World  v.  Locklin.  6T  S.  W.  SSI,  88 

Tex.  Civ.  App.  488. 

470.  In  an  action  on  a  benefit  cer- 
tificate defended  on  the  ground  that 
the  certificate  was  void  for  nonpay- 
ment of  dues,  a  charge  that  if  the 
member,  or  some  one  for  him,  did  not 
pay  dues  the  verdict  should  be  for 
defendant,  was  not  open  to  the  ob- 
jection that  It  restricted  the  defense 
baaed  on  nonpayment  of  dues  within 
the  time  fixed  by  the  certificate;  espec- 
ially, where  the  court  charged  that  If 
the  dues  were  not  paid  on  or  before  the 
last  day  of  the  month  as  required  by 
the  certificate  the  verdict  must  be  for 
defendant  unless  It  subsequently  re- 
ceived and  accepted  the  dues. — Grand 
Fraternity  v.  Mulkey,  130  S.  W.  242. 

477.  Where,  In  an  action  on  a  bene- 
fit certificate,  defended  on  the  ground 
that  the  certificate  was  void  for  non- 
payment of  dues,  the  evidence  showed 
that  after  receiving  notice  of  the  death 
of  the  member  defendant  tendered  a 
return  of  dues  received  for  the  month 
In  which  the  member  died  but  elected 
to  retain  the  dues  for  three  preceding 
months,  and  the  court  charged  that 
the  receipt  of  payments  by  defendant 
and  held  by  It  awaiting  the  forwarding 
of  a' health  certificate  was  not  suf- 
ficient to  constitute  a  waiver  of  the 
rules  requiring  a  health  certificate  and 
the  payment  of  dues  within  the  time 
prescribed,  a  charge  that  If  the  mem- 
ber did  not  pay  the  dues  during  each 
of  the  months  as  required  by  the  rules, 
but  paid  the  dues  for  each  of  the 
months  after  the  last  day  Of  any  or 
all  of  the  months,  and   defendant  ac- 
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Verdict  and  Findings. — As  a  general  rule  where  special  find- 
lags  by  the  jury  as  to  whether  the  insured  had  paid  hie  .lodge 
assessments  might  be  construed  as  conflicting,  but  the  undisputed 
evidence  and  other  findings  support  the  finding  that  the  payments 
were  not  made,  the  jury  will  be  held  to  have  intended  such  find- 
ing. "8  Again,  findings  that  a  benefit  order  had  no  notice  that  a 
member's  statements  in  his  application  as  to  his  use  of  intoxicants 
were  not  true,  and  that  it  had  notice  as  to  his  drinking,  are  not 
contradictory,  where  the  evidence  shows  that  the  applicant  had  been 


dues  of  the  member,  the  verdict  should 
be  for  plaintiff,  was  not  erroneous  as 
authorizing-  a  verdict  If  the  dues  were 
paid  after  the  time  required  by  the 
rules,  and  were  received  and  retained 
by  defendant  though  It  retained  them 
while  awaiting  a  health  certificate  and 
In  ignorance  of  the  fact  that  they  had 
been  paid  after  the  time  prescribed. 
—Id. 

4TB.  In  an  action  on  an  Insurance 
certificate,  an  Instruction  using  the 
words  "serious  disease."  instead  of 
"serious  Illness,"  was  not  objectionable 
as  misleading,  both  expressions  having 
practically  the  same  meaning. — Mod- 
ern Order  of  Praetorians  v.  Hollmlg, 
103  8.  W,  474,  Judgment  reversed  on 
rehearing,   106   S,  W.  846. 

478.  Where  It  clearly  appears  that 
the  words  "advance  premium,"  as  used 
In  a  policy,  relate  to  the  membership 
fee,  and  not  to  an  advance  payment 
of  bimonthly  premiums,  and  the  In- 
sured was  requested  by  the  company 
to  read  the  policy,  and  had  been  noti- 
fied that  his  first  payment  had  been 
applied  as  such  advance  premium,  and 
not  on  the  bimonthly  premiums  to  be- 
come due,  the  refusal  to  give  an  In- 
struction based  on  the  theory  that  the 

into  the  belief  that  the  advance  pre- 
mium had  been  remitted,  and  his  first 
payment  applied  as  an  advance  on  the 
bimonthly  calls,  and  that  the  company 
ought  to  have  known  that  he  so  under- 
stood it.  Is  not  error. — Smith  v.  Cove- 
nant Mut.  Ben.  Ass'n,  43  S.  W.  819,  16 
Tex.  Civ.   App.  593. 

480.  Wbere  it  Is  contended  In  an 
action  on  a  life  certificate  that  de- 
fendant Is  estopped  by  the  knowledge 
of    Its    agent    from    relying    on    false 


intatloi 


of    I 


i   the 


plication.  It  Is  not 
structions,  based  on  the  theory  that 
the  representations  were  warranties. 
which  exclude  the  Issue  of  estoppel. 
since  the  doctrine  of  waiver  applies  to 

resentatlons. — National     Fraternity    v. 
Karnes.  60  S.  W.  676. 

Ml.  Where  there  was  no  contention 
that  notices  of  assessments  were  or 
could  have  been  mailed  at  any  other 
time  than  that  claimed  by  defendant, 
an     Instruction     that    the     burden    of 


proof  wan  upon  defendant  to  show 
that  notices  were  mailed  at  that  time 
held  not  objectionable. — State  Division. 
Lone  Star  Ins.  Union  v.  Blossengome, 
16!  S.  W.  6. 

482.  Where  the  court  states  the  legal 
effect  of  a  contract  of  Insurance  by  a 
mutual  Insurance  company,  and  sub- 
mlta  to  the  Jury  only  Issues  of  fact,  a 
charge  that  the  contract  Is  contained 
In  the  policy  and  application,  no  men- 
tion being  made  of  the  rules  and  by- 
laws. Is  harmless  error.— Smith  v.  Cov- 
enant Hut.  Ben.  Ass'n,  43  S.  W.  819,  16 
Tex.   Civ.  App.   693. 

488.  Where  a  charge  with  reference 
to  forgery  of  the  signature  of  one  of 
the  officers  of  an  Insurance  company 
to  a  policy  left  the  Jury  to  determine 
what  constituted  forgery,  and  the  Sig- 
natures of  what  officers  were  requisite 
to  the  validity  of  the  policy,  It  was 
properly  refused. — International  Order 
of  Twelve  of  the  Knights  and  Daught- 
ers of  Tabor  v.  Boswell,  48  9.  W.  1108. 

484.  In  an  action  on  a  life  Insurance 
certificate,  an  Instruction  that  If  the 
application  stated  that  the  applicant 
was  in  good  health,  and  the  certificate 
was  Issued  In  reliance  thereon,  and 
the  statement  was  false,  the  plaintiff 
could  not  recover,  was  properly  refus- 
ed, as  it  Ignored  the  issue  of  waiver, 
which  was  In  the  case.— Home  Circle 
3oc,  No.  2.  v.  Shelton/  86  S.  W.  320. 

48B.  Under  the  express  provisions 
of  Gen.  Laws  1899.  p.  190,  the  trial 
Judge  In  an  action  on  a  life  policy 
has  discretion  to  refuse  to  submit  the 
case  on  special  issues. — Woodmen  of 
the  World  v.  Locklln.  67  S.  W.  331,  28 
Tex.  Cfv.  App.  486. 

488.  Notwithstanding  Acts  33d  Let;. 
ch.  69.  requiring  all  objections  to  the 
court's  charge  to  be  presented  in  wrltJ 
tng  to  the  opposing  counsel  and  the 
court  before  the  jury  Is  Instructed.  It 
Is  still  necessary  to  request  a  special 
instruction  to  supply  an  alleged  omis- 
sion In  a  charge. — Modern  Woodmen  of 
America   v.    Yanowsky,    187    S,   W.   728. 

487.  In  an  action  on  an  insurance 
policy,  where  the  actual  issuance  of 
a  policy  was  not  controverted,  the 
court  properly  assumed  It  as  a  fact. — 
International  Order  of  Twelve  Knights 
and  Daughters  of  Tabor  v.  Den  man. 
160  S.  W.  980. 
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intemperate,  which  was  generally  known,  and  that  previous  to  his 
application  he  had  taken  the  liquor  cure,  which  was  generally  be- 
lieved to  be  effectual.*"  Where  defaulting  payments  suspended  a 
member  and  avoided  the  policy  by  its  terms  it  was  held  that  find- 
ings that  there  was  a  custom  of  the  order  generally  to  carry  sick 
and  indigent  members,  and  that  such  custom  prevailed  in  the  local 
camp,  did  not,  as  a  matter  of  law,  require  a  judgment  for  the  plain- 
tiff."6 

Judgment. — A  judgment  will  be  reversed  where  the  certificate 
sued  on  was  not  introduced  in  evidence.**1  A  judgment  which  in- 
cludes previous  interest  is  erroneous  where  plaintiff  was  only  en- 
titled to  the  amount  named  in  the  certificate  with  interest  from  the 
date  of  the  judgment."1  Where  a  policy  provides  that  the  insurer 
may  retain  a  small  portion  of  each  one  thousand  dollars  to  be  paid 
for  the  purpose  of  constituting  a  special  fund,  a  judgment  for  the 
full  amount  of  the  policy  need  not  be  reversed  but  will  be  reformed 
so  as  to  allow  the  reduction.*" 


488.  Where  special  findings  by  the 
Jury  as  to  whether  the  insured  had 
paid  his  lodge  assessments  might  be 
construed  as  conflicting,  but  the  un- 
disputed evidence  and  other  findings 
support  the  finding  that  the  payments 
were  not  made,  the  Jury  will  be  held 
to  have  Intended  such  finding.— Sov- 
ereign Camp  Woodmen  of  the  World 
v.  Wagnon.  184  S.  W.  1081.  See  25 
Cent.  Dig.  Insurance,  I  2011. 

499.  In  an  action  on  a  policy  pro- 
viding for  fixed  assessments,  and  that 
defaulted  payments  should  suspend  the 
member  and  avoid  the  policy,  held,  that 
findings  that  there  was  a  custom  of  the 
order  generally  to  carry  sick  and  In- 
digent members,  and  that  such  custom 
prevailed  In  the  local  camp,  did  not, 
as  a  matter  of  law,  require  a  Judgment 
for  the  plaintiff. — Bennett  v.  Sovereign 
Camp.   Woodmen   of  the  World.    1S8    a. 


1023. 


had 


Findings  that  a  benefl 
10  notice  that  a  member' 
i  In  his  application 


order 


his  i 


i.  and  that 
i  drinking,  are 
e   the  evidence 


of  intoxicants  wc 

It    had    notice   as    to 

not  contradictory,   wt 

shows  that  the  appll< 

temperate,  which  was  generally  known. 

and   that    previous   to   his   application 

he   had   taken    the   liquor   cure,   which 

was  generally  believed  to  be  effectual. 

— Brown  v.  Sovereign  Camp.  Woodmen 

of    the   World,    49    S.    W.    898,    20    Tex. 

Civ.  App.  873. 

491.  Where  In  an  action  on  a  benefit 
certificate  the  court's  conclusion  of 
law  disclosed  that  plaintiff  was  only 
entitled  to  Judgment  for  11,000.  with 
Interest  thereon  from  the  date  of  the 


Judgment,  a  Judgment  Including  prev- 
ious Interest  was  erroneous. — Endow- 
ment Rank  Supreme  Lodge  K.  P.  v. 
Townsend,   83   S.   W.    230,   38   Tex.   Civ. 

492.  In  an  action  on  a  mutual  bene- 
fit certificate,  made  part  of  the  petition. 
when  defendant  pleads  a  general  de- 
nial, and  the  benefit  certificate  Is  not 
introduced  In  evidence,  a  Judgment  for 
plaintiff  will  be  reversed  for  want  of 
evidence. — Knights  of  Honor  v.  Fort- 
son,   14  S.  W.  922. 

493.  In  an  action  on  a  fraternal  In- 
surance policy  for  11,000,  which  ex- 
pressly provided  that  the  Insurer 
might  retain  150  out  of  each  31,000  for 
the  purpose  of  constituting  a  special 
fund,  a  Judgment  for  the  full  amount 
of  the  policy  need  not  be  reversed, 
but  will  be  reformed  so  as  to  allow  the 
reduction. — National  Council  of  the 
Knights  and  Ladles  of  Security  v. 
Sealey.  182  S.  W.  166. 

Appeal  and  Brror. 

494.  In  an  action  for  breach  of  a 
mutual  benefit  certificate,  defendant 
held  not  prejudiced  by  the  alleged  er- 
roneoua  admission  In  evidence  of  a  cer- 
tificate Issued  by  defendant's  prede- 
cessor.— Supreme  Lodge  K.  P.  v.  Mlms. 
187  S.  W.  885. 

MB.  Determination  of  the  Jury  on 
conflicting  evidence  as  to  whether  a 
member  of  a  beneficial  association  was 
sick  all  the  time  that  she  was  In  ar- 
rears for  dues,  so  that  under  her  con- 
tract she  could  not  be  suspended.  Is 
conclusive  on  appeal. — Orand  Temple 
&  Tabernacle  In  the  State  of  Texas  of 
the  Knights  &  Daughters  of  Tabor  of 
the  International  Order  of  Twelve  v. 
Counts,  157  S.  W.  11S0. 


FRATERNAL   BENEFIT   INSURANCE 


619 


Appeal  and  Error — (A)  Mew  Trial. — The  sufficiency  of  the 
evidence  to  support  the  verdict  cannot  be  raised  upon  appeal,  un- 
less it  has  been  presented  to  the  court  below  in  a  motion  for  a 
new  trial.'"  **•  IM>0 

(B)  Action  of  Jury. — The,  determination  of  the  jury  on  con- 
flicting evidence  as  to  whether  a  member  was  sick  all  the  time 
she  was  in  arrears  for  dues  bo  that  under  her  contract  she  could 
not  be  suspended,  is  conclusive  on  appeal.4"  In  a  suit  on  a  policy 
defended  on  the  ground  of  non-liability  by  reason  of  failure  to 
pay  assessments,  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  conflicting  testimony  was  for  the  jury  and  its 
verdict  could  not  be  disturbed. Boa 

(0)  The  Certificate. — In  an  action  for  breach  of  a  certificate 
the  defendant  was  held  not  prejudiced  by  the  alleged  erroneous 
admission  in  evidence  of  a  certificate  issued  by  its  predecessor.4'* 
Where  no  objection  was  made  at  the  trial  as  to  the  manner  of 
proving  the  loss  of  a  certificate  and  its  contents,  no  question 
could  be  raised  relative  thereto  on  appeal.4" 

(D)  Insufficiency  of  Evidence. — A  general  assignment  of  in- 
sufficiency of  the  evidence  without  particularizing  is  too  general 
to  require   consideration.10*     Further,   such   an  assignment  would 


496.  Assignment  In  motion  for  new 
trial  held  wholly  Inadequate  to  raise 
the  issue  of  the  insufficiency  of  the 
evidence  upon  the  whole  case  to  sup- 
port the  verdict  for  plaintiff — Grand 
Temple  and  Tabernacle  in  State  of  Tex- 
as of  Knights  and  Daughters  of  Tabor 
of  International  Order  of  Twelve  v. 
Johnson.  166  8.  W.  63S. 

4*7.  Plaintiff's  request  for  the  filing 
of  conclusions  of  law  and  fact,  not 
made  until  after  the  overruling  of  her 
motion  for  new  trial,  held  waived.— 
Overton  v.  Colored  Knights  of  Pythias, 
178  S.  W.  473. 

498.  In  an  action  on  a  benefit  Insur- 
where    no    objection 


Supi 


'.  B36. 


)  Lodge   K.  P.    ■ 


Mima, 


1ST   B. 


'he  sufficiency  of  the  evidence 
to  support  the  verdict  cannot  be  rais- 
ed upon  appeal,  unless  It  has  been  pre- 
sented to  the  court  below  in  a  motion 
for  a  new  trial.— Grand  Temple  and 
Tabernacle  In  State  of  Texas  of 
Knights  and  Daughters  of  Tab*r  of 
International  Order  of  Twelve  v.  John- 
son,   1KB   a.   W.    632.  , 

SOS.  Where  counsel  for  defendant 
Insurer  consented  to  the  appellate 
court's  determination  of  their  counsel 
fees,  the  court  will  allow  a  fee,  though 


made 


:   the   trii 


of  proving  the  loss  of  the 
and  Its  contents,  no  Question  could  be 
raised  relative  thereto  on  appeal. — 
Sovereign  Camp  Woodmen  of  the 
World  v.  Ruedrlch,   168  S.  W.   170. 

4M.  Where  defendant  Insurer  ad- 
mitted liability,  paying  the  amount  of 
the  certificate  Into  court,  It  could  not 
on  appeal  assert  that  the  beneficiary 
was  not  entitled  to  the  full  amount  so 
paid.— Wright  v.  Grand  Lodge  K.  P., 
Colored,  173  S.  W.  370. 


ther 

of    i. 

Grand  Lodge  1 


jvldenc 


be  tor 


P.,  Colored.  173  B 


Wher 


under 


assignment  of  error  did  no 
the  alleged  errors  complained  of  ware 
made  grounds  of  a  motion  for  new 
trial,  and  contained  no  part  of  the 
evidence  relating  to,  or  bearing  on.  the 
propositions  advanced  thereunder,  the 
assignment  could  not  be  considered. — 


270. 

SOS.  In  a  suit  on  policy  defended  on 
the  ground  of  nonliability  by  reason  ' 
of  failure  to  pay  assessments,  the 
credibility  of  the  witnesses  and  the 
weight  to  be  given  their  conflicting 
testimony  was  for  the  Jury,  and  Its 
verdict  could  not  be  disturbed. — Mod- 
ern Woodmen  of  America  v.  Tanowsky, 
187  S.  W.  738. 

S04.  Under  rule  62a  for  Court  of 
Civil  Appeals  (148  S.  W.)  and  where 
policy  showed  that  parties  Intended 
that  it  should  be  a  severable  contract. 
Judgment  for  plaintiff  would  be  re- 
versed In  so  far  as  It  affected  interest 
claimed  as  an  heir  and  by  assignment 
of  other  heirs  of  deceased  Joint  bene- 
flc  lory  .—Modern  Woodmen  of  America 
v.  Tanowsky,  187  S.  W.  788. 
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not  be  considered  where  no  exception  was  taken  to  the  trial  court's 
charge  submitting  the  issue.8" 

(E)  Tender  in  Lower  Court. — Where  the  insurer  admitted  lia- 
bility, paying  the  amount  of  the  certificate  into  court,  it  could  not 
on  appeal  assert  that  the  beneficiary  was  not  entitled  to  the  full 
amount  so  paid."* 

(F)  Bequest  for  Filing  of  Conclusions  of  Law  and  Fact.— Such 
a  request  is  held  waived  when  made  after  the  overruling  of  the 
motion  for  a  new  trial.4" 

(0)  Judgment  on  a  Severable  Contract. — Such  a  judgment  for 
plaintiff  would  be  reversed  in  so  far  as  it  affected  interest  claimed 
as  an  heir  and  by  assignment  of  other  heirs  of  deceased  joint  bene- 
ficiary.'" 

BOS.     An  asBigrinent  of  error  In  that  of  record  where  charge  might  be  found, 

"the  verdict  mas  not  sustained  by  the  presented   nothing  for   consideration.— 

evidence,   the   facts   proven    being   In-  Modern   Woodmen   of   America  v.   Ya- 

suffi  cleat  on  which   to  base  a  verdict  nowsky,  187  8.  W.  728. 

for  the  plaintiff,"   was  too  general  to  SOT.     Under   Acts   33rd   Leg.   ch.   69. 

require   consideration. — Modern   Wood-  the  complaint  on  to  the  sufficiency  of 

men   of  America  v.    Tanowsky,    187    S.  the  evidence  to  support  a  verdict  would 

W.   728.  not   be   considered   where   no  exoeptlon 

806.  Assignment  of  error  conplaln-  was  taken  to  the  trial  court's  charge 
Ing  of  material  omissions  from  court's  submitting  the  Issue. — Modern  Wood- 
general  charge,  not  containing  charge  men  of  America  v.  Yanowsky,  18T  8. 
objected  to.  or  any  reference  to  page  W.  728. 
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STATUTORY  LAW 
FRATERNAL   BENEFIT  INSURANCE 

Caption   to  Act   to   Define,   Regnlate   and   Control   Fraternal   Benefit   So- 
cieties. 

1.  An  act  to  define,  regulate  and  control  fraternal  benefit  so- 
cieties; defining  a  lodge  system  and  a  representative  'form  of 
government;  providing  for  the  issuance  of  certificates  and  the  in- 
vestment and  distribution  of  funds ;  limiting  -membership  and 
beneficiaries  in  said  societies;  naming  the  duties  and  authority  of 
the  Commissioner  of  Insurance  and  Banking;  fixing  an  annual 
license  and  way  to  cancel  same ;  providing  for  the  valuation  of 
policies  and  bow  to  ascertain  the  solvency  of  said  societies ;  regu- 
lating foreign  and  certain  domestic  societies;  providing  that  bene- 
ficiary associations  heretofore  organized  shall  be  subject  to  the 
provisions  of  this  law;  repealing  Chapter  36,  Acts  of  the  First 
Called  Session  of  the  Thirty-first  Legislature,  and  Chapter  22,  Acts 
of  the  Second  Called  Session  of  the  Thirty-first  Legislature,  and 
Chapter  92,  Acts  of  the  Regular  Session  of  the  Thirty-second  Leg- 
islature, and  all  other  laws  in  conflict  therewith,  and  declaring  an 
emergency.     (Acts  33rd  Leg.,  Chap.  113,  Caption.) 

Fraternal   Benefit   Societies    Defined. 

2.  Any  corporation,  society,  order  or  voluntary  association, 
without  capital  stock,  organized  and  carried  on  solely  for  the 
mutual  benefit  of  its  members  and  their  beneficiaries,  and  not  for 
profit,  and  having  a  lodge  system  with  ritualistic  form  of  work 
and  representative  form  of  government,  and  which  shall  make  pro- 
vision for  the  payment  of  benefits  in  accordance  with  Section  5 
hereof,  is  hereby  declared  to  be  a  fraternal  benefit  society.  (33rd 
Leg.,  Chap.  113,  Sec.  1.) 

Lodge  System   Defined. 

3.  Any  society  having  a  supreme  governing  or  legislative  body 
and  subordinate  lodges  or  branches  by  whatever  name  known,  into' 
which  members  shall  be  elected,  initiated  and  admitted  in  accord- 
ance with  the  constitution,  laws,  rules,  regulations  and  prescribed 
ritualistic  ceremonies,  which  subordinate  lodges  or  branches  shall 
be  required  by  the  laws  of  such  society  to  hold  regular  or  stated 
meetings  at  least  once  in  each  month,  shall  be  deemed  to  be  operat- 
ing and  (on)  the  lodge  system.     (Id.,  See.  2.) 

Representative  Form  of  Government  Denned. 

4.  Any  such  society  shall  be  deemed  to  have  a  representative 
form  of  government  when  it  shall  provide  in  its  constitution  and 

Google 


622  FRATERNAL   BENEFIT  INSURANCE 

laws  Yor  a  supreme  legislative  or  governing  body,  composed  of 
representatives,  elected  either  by  the  members  or  by  delegates 
elected,  directly  or  indirectly'  by  the  members,  together  with  such 
other  members  as  may  be  prescribed  by  its  constitution  and  laws ; 
provided,  that  the  elective  members  shall  constitute  a  majority  in 
number  and  have  not  less  than  two-thirds  of  the  votes,  nor  less 
than  the  votes  required  to  amend  its  constitution  and  laws ;  pro- 
vided further,  that  the  meetings  of  the  supreme  or  governing  body, 
and  the  election  of  officers,  representatives  or  delegates,  shall  be 
held  as  often  as  once  in  four  years.  The  members,  officers,  repre- 
sentatives or  delegates  of  a  fraternal  benefit  society  shall  not  vote 
by  proxy.    (Id.,  See.  3.) 

~ Note. — A  fraternal  beneficiary  association  organized  under  the  laws 
of  another  State,  and  doing  business  under  a  license  In  Texas  prior  to 
the  date,  when  tbe  laws  of  Texas,  governing  such  associations,  became 
effective  (July  12,  1909),  and  continuously  since  that  date,  is  not  re- 
quired, as  a  prerequisite  to  renewal  of  Its  Texas  license,  to  bold  meet- 
ings of  Its  supreme  governing  body  as  often  as  once  every  four  years 
unless  the  laws  of  its  home  State  so  prescribe.  (Opinion  of  Attorney 
General,  May  23,  1913.) 

Exemptions. 

5.  Except  as  herein  provided,  such  societies  shall  be  governed 
by  this  act,  and  shall  be  exempt  from  all  provisions  of  the  insur- 
ance laws  of  this  State,  not  only  in  governmental  relations  with  the 
State,  but  for  every  other  purpose,  and  no  law  hereafter  enacted 
shall  apply  to  them,  unless  they  be  expressly  designated  therein. 
(Id.,  Sec.  4.) 

Beaatta. 

6.  Every  society  transacting  business  under  this  act  shall  pro- 
vide for  the  payment  of  death  benefits,  and  may  provide  for  the 
payment  of  benefits  in  ease  of  temporary  or  permanent  physical 
disability,  either  as  the  result  of  disease,  accident  or  old  age ;  pro- 
vided, the  period  of  life  at  which  the  payment  of  benefits  for  dis- 
ability on  account  of  old  age  shall  commence  shall  not  be  under 
seventy  years  and  may  provide  for  monuments  or  tombstones  to 
the  memory  of  its  deceased  members,  and  for  the  payment  of 
funeral  benefits.  Such  society  shall  have  the  power  to  give  a 
member,  when  permanently  disabled  or  on  attaining  the  age  of 
Beventy,  all  or  such  portion  of  the  face  value  of  his  certificate  as 
the  laws  of  the  society  may  provide ;  provided,  that  nothing  in 
this  act  contained  shall  be  so  construed  as  to  prevent  the  issuing 
of  benefit  certificates  for  a  term  of  years,  less  than  the  whole  of 
life  which  are  payable  npon  the  death  or  disability  of  the  mem- 
ber occurring  within  the  term  for  which  the  benefit  certificate  may 
be  issued.  Such  society  shall,  upon  written  application  of  the 
member,  have  the  power  to  accept  a  part  of  the  periodical,  con- 
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tributions  in  cash,  and  charge  the  remainder,  not  exceeding  one- 
half  of  the  periodical  contribution,  against  the  certificate,  with 
interest  payable  or  compounded  annually  at  a  rate  not  lower  than 
four  per  cent  per  annum;  provided,  that  this  privilege  shall  not  bo 
granted  except  to  societies  which  have  readjusted  or  may  hereafter 
readjust  their  rates  of  contribution,  and  to  contracts  affected  by 
such  readjustment. 

Any  society  which  shall  show  by  the  annual  valuation  herein- 
after provided  for,  that  it  is  accumulating  and  maintaining  the 
reserve  not  lower  than  the  usual  reserve  computed  by  the  Ameri- 
can Experience  Table  and  five  per  cent  interest  may  grant  to  its 
members  extended  and  paid-up  protection,  or  such  withdrawal 
equities  as  its  constitution  and  laws  may  provide ;  provided,,  that 
such  grants  shall  in  no  case  exceed  in  value  the  portion  of  the  re- 
serve to  the  credit  of  such  members  to  whom  they  are  made.  (Id., 
Sec.  5.) 

Whole  Family  Protection  for  Members  of  Fraternal  Benefit  Societies. 

6a.  An  act  to  provide  whole  family  protection  for  members  of 
fraternal  benefit  societies,  and  declaring  an  emergency.     (Caption.) 

Section  1.  Any  fraternal  benefit  society  authorized  to  do  busi- 
ness in  this  State  and  operating  on  the  lodge  plan,  may  provide  in 
its  constitution  and  by-laws,  in  addition  to  other  benefits  provided 
for  therein,  for  the  payment  of  death  or  annuity  benefits  upon  the 
lives  of  children  between  the  ages  of  two  and  eighteen  years  at 
next  birthday,  for  whose  support  and  maintenance  a  member  of  such 
society  is  responsible.  Any  such  society  may  at  its  option  organize 
and  operate  branches  for  such  children  and  membership  in  loeal 
lodges  and  initiation  therein  shall  not  be  required  of  such  children, 
nor  shall  they  have  any  voice  in  the  management  of  the  society.  The 
total  benefits  payable  as  above  provided  shall  in  no  case  exceed  the 
following  amounts  at  ages  at  next  birthday  at  time  of  death,  re- 
spectively as  follows: 


Between  the 

Between  the 

ages  of 

Amount 

ages  of 

Amount 

2  and  3 

$34 

8  and     9 

»200.00 

2  and  4 

40 

9  and  10 

240.00 

4  and  5 

48 

10  and  11 

300.00 

5  and  6 

58 

11  and  12 

380.00 

6  and  7 

140 

12  and  13 

460.00 

7  and  8 

160 

13  and  16 

520.00 

16  and  18 

600.00 

Section  2.  No  benefit  certificates  as  to  any  child  shall  take  effect 
until  after  medical  examination  or  inspection  by  a  licensed  medical 
practitioner,  in  accordance  with  the  laws  of  the  society,  nor  shall 
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any  such  benefit  certificate  be  issued  unless  the  society  shall  simul- 
taneously put  in  force  or  have  in  f orce  at  time  of  issue  of  said 
certificate  at  least  five  hundred  such  certificates,  on  each  of  which 
at  least  one  assessment  has  been  paid,  nor  where  the  number  of 
lives  represented  by  like  certificates  falls  below  five  hundred.  The 
death  benefit  contributions  to  be  made  upon  such  certificate  shall  be 
based  upon  the  "Standard  Industrial  Mortality  Table"  or  the 
"English  Life  Number  Six"  and  a  rate  of  interest  not  greater  than 
4  per  cent  per  annum,  or  upon  a  higher  standard ;  provided  that 
contributions  may  be  waived  or  returns  may  be  made  from  any 
surplus  held  in  excess  of  reserve  and  other  liabilities,  as  provided 
in  the  by-laws,  and  provided  further  that  extra  contributions  shall 
be  made  if  the  reserves  hereafter  provided  for  become  impaired. 

Section  3.  Any  society  entering  into  such  insurance  agreement 
shall  maintain  on  all  such  contracts  the  reserve  required  by  the 
standard  of  mortality  and  interest  adopted  by  the  society  for  com- 
puting contributions,  as  provided  in  Section  2,  and  the  funds  rep- 
resenting the  benefit  contributions  and  all  accretions  thereon  shall 
be  kept  as  separate  and  distinct  funds,  independent  of  the  other 
funds  of  the  society,  and  shall  not  be  liable  for  nor  used  for  the 
payment  of  the  debts  and  obligations  of  the  society  other  than  the 
benefits  herein  authorized ;  provided,  that  a  society  may  provide  that 
when  a  child  reaches  the  minimum  age  for  initiation  into  member- 
ship in  such  society,  any  benefit  certificate  issued  hereunder  may 
be  surrendered  for  cancellation  and  exchanged  for  any  other  form 
of  certificate  issued  by  the  society,  provided  that  such  surrender 
will  not  reduce  the  number  of  lives  insured  in  the  branch  below 
five  hundred,  and  upon  the  issuance  of  such  new  certificate  any  re- 
serve upon  the  original  certificate  herein  provided  for  shall  be 
transferred  to  credit  of  the  new  certificate.  Neither  the  person  who 
originally  made  application  for  benefits  on  account  of  such  child, 
nor  the  beneficiary  named  in  such  original  certificate,  nor  the  per- 
son who  paid  the  contribution,  shall  have  any  vested  right  in  such 
new  certificate,  the  free  nomination  of  a  beneficiary  under  the  new 
certificate  being  left  to  the  child  so  admitted  to  benefit  membership. 

Section  4.  An  entirely  separate  financial  statement  of  the  busi- 
ness transactions  and  of  assets  and  liabilities  arising  therefrom  shall 
be  made  in  its  annual  report  to  the  Commissioner  of  Insurance  and 
Banking  by  any  society  availing  itself  of  the  provisions  hereof.  The 
separation  of  assets,  funds  and  liabilities  required  hereby  shall  not 
be  terminated,  rescinded  or  modified,  nor  shall  the  funds  be  diverted 
for  any  use  other  than  as  specified  in  Section  3,  as  long  as  any  cer- 
tificates issued  hereunder  remain  in  force,  and  this  requirement  shall 
be  recognized  and  enforced  in  any  liquidation,  reinsurance,  merger, 
or  other  change  in  the  condition  of  the  status  of  the  society. 

Section  5.  Any  society  shall  have  the  right  to  provide  in  its  laws 
and  the  certificate  issued  hereunder  for  specified  payments  on  ac- 
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count  of  the  expense  or  general  fund,  which  payments  shall  or  shall 
not  be  mingled  with  the  general  fund  of  the  society  as  its  constitu- 
tion and  by-laws  may  provide. 

Section  6.  In  the  event  of  the  termination  of  membership  in  the 
society  by  the  person  responsible  for  the  support  of  any  child,  on 
whose  account  a  certificate  may  have  been  issued,  as  provided  herein, 
the  certificate  may  be  continued  for  the  benefit  of  the  estate  of  the 
child,  provided,  the  contributions  are  continued,  or  for  the  benefit 
of  any  other  person  responsible  for  the  support  and  maintenance  of 
such  child,  who  shall  assume  the  payment  of  the  required  contribu- 
tions. (Approved  April  4,  1917.  Takes  effect  90  days  after  ad- 
journment.) 


7.  The  payment  of  death  benefits  shall  be  confined  to  wife,  hus- 
band, relative  by  blood  to  the  fourth  degree,  father-in-law,  mother- 
in-law,  son-in-law,  daughter-in-law,  stepfather,  stepmother,  stepchil- 
dren, children  by  legal  adoption,  or  to  a  person  or  persons  depend- 
ent upon  the  member;  provided,  that  if  after  the  issuance  of  the 
original  certificate  the  member  shall  become  dependent  upon  an  in- 
corporated charitable  institution,  he  shall  have  the  privilege,  with 
the  consent  of  the  society,  to  make  such  institution  his  beneficiary. 
Within  the  above  restrictions  each  member  shall  have  the  right  to 
designate  his  beneficiary,  and  from  time  to  time  have  the  same 
changed  in  accordance  with  the  laws,  rules  or  regulations  of  the 
society,  and  no  beneficiary  shall  have  or  obtain  any  vested  interest 
in  the  said  benefit  nntil  the  same  has  become  due  and  payable  upon 
the  death  of  the  said  member;  provided,  that  any  society  may,  by 
its  laws,  limit  the  scope  of  beneficiaries  within  the  above  classes. 
(Id.,  Sec.  6.) 

Note. — A  fraternal  beneficiary  association,  whose  laws  provide  that 
the  affianced  husband  or  wife  of  a  member  may  be  a  beneficiary  In  its 
certificate,  and  whose  laws  fail  to  provide  for  the  levy  of  special  assess- 
ments when  necessary  to  meet  its  obligations,  cannot  be  licensed  to  do 
business  in  Texas.     (Opinion  of  Attorney  General,  January  1,  1913.) 

e  Beneficiaries  of  Fraternal  Benefit 

7a.  An  aet  to  authorize  fraternal  benefit  societies  to  issue  certifi- 
cates to  their  members  in  which  eleemosynary,  religious,  or  educa- 
tional societies,  associations  or  corporations  may  he  named  as  bene- 
ficiaries, and  declaring  an  emergency.     (Caption.) 

Section  1.  That  fraternal  benefit  societies,  heretofore  or  here- 
after incorporated  by  the  State  of  Texas  or  licensed  to  do  business 
therein,  shall  be  authorized  to  provide  in  their  constitutions,  by-laws 
or  fundamental  laws  for  the  issuance  of  benefit  certificates  to  their 
members,  wherein  any  association,  society  or  corporation,  organized 
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and  operated  for  religious,  eleemosynary  or  educational  purposes 
may  be  named  as  beneficiary.  (Approved  March  30,  1917.  Takes 
effect  90  days  after  adjournment.) 

Qua  Ufl  cations  for  Membership. 

8.  Any  society  may  admit  to  beneficial  membership  any  per- 
son not  less  than  sixteen  and  not  more  than  sixty  years  of  age, 
who  has  been  examined  by  a  legally  qualified  physician,  and  whose 
examination  has  been  supervised  and  approved  in  accordance  with 
the  laws  of  the  society,  provided,  that  any  beneficiary  member  of 
such  society  who  shall  apply  for  a  certificate  providing  for  disa- 
bility benefits  need  not  be  required  to  pass  an  additional  examina- 
tion therefor.  Nothing  herein  contained  shall  prevent  such  society 
from  accepting  general  or  social  members.    (Id.,  Sec.  7.) 

Certificate. 

9.  Every  certificate  issued  by  any  such  society  shall  specify  the 
amount  of  benefit  provided  thereby,  and  shall  provide  that  the 
certificate,  the  charter  or  articles  of  incorporation  (or,  if  a  volun- 
tary association,  the  articles  of  association),  the  constitution  and 
laws  of  the  society,  and  the  application  for  membership  and  medi- 
cal examination,  signed  by  the  applicant,  and  all  amendments  to 
each  thereof,  shall  constitute  the  agreement  between  the  society  and 
the  member,  and  copies  of  the  same,  certified  by  the  scretary  of 
the  society,  or  corresponding  officer,  shall  be  received  in  evidence 
of  the  terms  and  conditions  thereof,  and  any  changes,  additions 
or  amendments  to  said  charter,  or  articles  of  incorporation,  or 
article's  of  association,  if  a  voluntary  association,  a  constitution 
or  laws  duly  made  or  enacted  subsequent  to  the  issuance  of  the 
benefit  certificates  shall  bind  the  member  and  his  beneficiaries,  and 
shall  govern  and  control  the  agreement  in  all  respects  the  same  as 
though  such  changes,  additions  or  amendments  had  been  made 
prior  to  and  were  in  force  at  the  time  of  the  application  for  mem- 
bership.    (Id.,  Sec.  8.) 


10.  Any  society  may  create,  maintain,  invest,  disburse  and  apply 
an  emergency  surplus  or  other  similar  fund  in  accordance  with  its 
laws.  Unless  otherwise  provided  in  the  contract,  such  funds  shall 
be  held,  invested  and  disbursed  for  the  use  and  benefit  of  the  so- 
ciety, and  no  member  or  beneficiary  shall  have  or  acquire  individ- 
ual rights  therein  or  become  entitled  to  any  apportionment  or  the. 
surrender  of  any  part  thereof,  except  as  provided  in  Section  5 
of  this  act.  The  funds  from  which  benefits  shall  be  paid,  and  the 
funds  from  which  the  expenses  of  the  society  shall  be  defrayed 
shall  be  derived  from  periodical  or  other  payments  by  the  members 
of  the  society  and  accretions  of  said  funds;  provided,  that  no  so- 
ciety, domestic  or  foreign,  shall  hereafter  be  incorporated  or  ad- 
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mitted  to  transact  business  in  this  State  which  does  not  provide 
for  stated  periodical  contributions  sufficient  to  provide  for  meet- 
ing the  mortuary  obligations  contracted,  when  valued  upon  the 
basis  of  the  National  Fraternal  Congress  Table  of  Mortality  as 
adopted  by  the  National  Fraternal  Congress,  August  23,  1899,  or 
any  higher  standard,  with  interest  assumption  not  more -than  four 
per  cent  per  annum,  nor  write  or  accept  members  for  temporary  or 
permanent  disability  benefits  except  upon  tables  based  upon  re- 
liable experience,  with  an  interest  assumption  not  higher  than  four 
per  cent  per  annum. 

Deferred  payments  or  installments  of  claims  shall  be  considered 
as  fixed  liabilities  on  the  happenings  of  the  contingency  upon  which 
such  payments  or  installments  are  thereafter  to  be  paid.  Such 
liability  shall  be  the  present  value  of  such  future  payments  or  in- 
stallments upon  the  rate  of  interest  and  mortality  assumed  by  the 
society  for  valuation,  and  every  society  shall  maintain  a  fund  suffi- 
cient to  meet  such  liability  regardless  of  proposed  future  collec- 
tions to  meet  any  such  liabilities.    (Id.,  Sec.  9.) 

Note. — A  fraternal  beneficiary  association  which  provides,  in  its  char- 
tor,  or  constitution  and  by-laws,  for  different  benefits,  beneficiaries,  or 
disbursements  of  its  funds  to  that  provided  by  the  laws  of  Texas,"  can- 
not be  licensed  to  do  business  in  Texas.  (Opinion  of  Attorney  General, 
April  15,  1913.) 


11.  Every  society  shall  invest  its  funds  only  in  securities  per- 
mitted by  the  laws  of  this  State  for  the  investment  of  the  assets  of 
life  insurance  companies;  provided,  that  any  foreign  society  per- 
mitted or  seeking  to  do  business  in  this  State  which  invests  funds 
in  accordance  with  the  laws  of  the  State  in  which  it  is  incorporated 
shall  be  held  to  meet  the  requirements  of  this  act  for  the  invest- 
ment of  funds;  provided,  that  in  case  the  constitution  and  by-laws 
of  the  grand  lodge  or  governing  body  of  any  such  association  pro- 
vides that  all  or  any  part  of  the  beneficiary  or  mortuary  or  in- 
surance fund  of  such  association  that  is  paid  in  by  or  collected  from 
the  members  of  such  subordinate  or  local  lodge  may  be  retained  in 
the  custody  of  and  controlled  and  managed  by  such  subordinate  or 
local  lodge,  and  designate  what  officers  of  such  subordinate  or  local 
lodge  shall  have  the  custody  and  control  of  such  fund  and  author- 
ize such  local  officers  to  loan  or  invest  the  same,  and  such  local 
officer  shall  have  executed  and  filed,  and  shall  from  time  to  time 
when  required  by  the  Commissioner  of  Insurance  and  Banking, 
file  with  the  Commissioner  of  Insurance  and  Banking  such  bond  or 
other  written  instrument  to  be  prescribed  and  approved  in  terms 
and  amount  by  the  Commissioner  of  Insurance  and  Banking  as 
will  indemnify  such  fund  against  waste,  depletion  or  loss  through 
loans,  investments  or  otherwise,  then  such  fund  so  secured  shall  be 
exempt  from  the  provisions  of  this  act.     (Id.,  Sec.  10.) 
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Note. — The  bond  referred  to  In  above  section  should  be  made  payable 
to  the  Commissioner  of  Insurance  and  Banking  and  all  persona  legally 
interested  In  the  fund,  form  recommended  by  Attorney  General.  (Opin- 
ion of  Attorney  General,  December  14,  1911.) 

Distribution  of  Funds. 

12.  Every  provision  of  the  lawn  of  the  society  for  payment  by 
members  of  such  society,  in  whatever  form  made,  shall  distinctly 
state  the  purpose  of  the  same  and  the  proportion  thereof  which 
may  be  U8ed  for  expenses,  and  no  part  of  the  money  collected  for 
mortuary  or  disability  purposes,  or  the  net  accretions  of  either  or 
any  of  said  funds  shall  be  used  for  expenses.    (Id.,  Sec.  11.) 

Organization. 

13.  Seven  or  more  persons,  citizens  of  the  United  States,  and  a 
majority  of  whom  are  citizens  of  this  State,  who  desire  to  form 
a  fraternal  benefit  society,  as  defined  by  this  act,  may  make  and 
sign  (giving  their  addresses)  and  acknowledge  before  some  of- 
ficer competent  to  take  acknowledgment  of  deeds,  articles  of  in- 
corporation, in  which  Bhall  be  stated : 

First.  The  proposed  corporate  name  of  the  society,  which  shall 
(not)  so  closely  resemble  the  name  of  any  society  or  insurance 
company  already  transacting  business  in  this  State  as  to  mislead 
the  public  or  to  lead  to  confusion. 

Second.  The  purpose  for  which  it  is  formed,  which  shall  not 
include  more  liberal  powers  than  are  granted  by  this  act ;  provided, 
that  any  lawful,  social,  intellectual,  educational,  charitable,  benev- 
olent, moral  or  religious  advantages  may  be  set  forth  among  the 
purposes  of  the  society,  and  the  mode  in  which  its  corporate  pow- 
ers are  to  be  exercised. 

Third.  The  names,  residences  and  official  titles  of  all  the  officers, 
trustees,  directors  or  other  persons  who  are  to  have  and  exercise 
the  general  control  and  management  of  the  affairs  and  funds  of  the 
society  for  the  first  year,  or  until  the  ensuing  election  at  which 
all  such  officers  shall  be  elected  by  the  supreme  legislative  or  gov- 
erning body,  which  election  shall  be  held  not  later  than  one  year 
from  the  date  of  the  issuance  of  the  permanent  certificate. 

Fourth.  Such  articles  of  incorporation  and  duly  certified  copies 
of  the  constitution  and  laws,  rules  and  regulations,  and  copies  of 
all  proposed  forms  of  benefit  certificates,  applications  therefor  and 
circulars  to  be  issued  by  such  society,  and  a  bond  in  the  sum  of 
five  thousand  dollars,  with  sureties  approved  by  the  Commissioner 
of  Insurance  and  Banking,  conditioned  upon  the  return  of  the 
advance  payments,  as  provided  in  this  section,  to  applicants,  if  the 
organization  is  not  completed  within  one  year,  shall  be  filed  with 
the  Commissioner  of  Insurance  and  Banking,  who  may  require  such 
further  information  as  he  deems  necessary,  and  if  the  purposes  of 
the  soeietv  conform  to  the  requirements  of  this  act,  and  all  pro- 
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visions  of  law  have  been  complied  with,  the  Commissioner  of  In- 
surance and  Banking  shall  bo  certify  and  retain  and  record  (or 
file)  the  articles  of  incorporation,  and  furnish  the  incorporators  a 
preliminary  certificate  authorizing  said  society  to  solicit  members 
as  hereinafter  provided. 

Upon  receipt  of  said  certificate  from  the  Commissioner  of  Insur- 
ance and  Banking  said  society  may  solicit  members  for  the  purpose 
of  completing  its  organization  and  shall  collect  from  each  applicant 
the  amount  of  not  less  than  one  regular  monthly  payment,  in  ac- 
cordance with  its  Table  of  Rates  as  provided  by  its  constitution  and 
laws,  and  shall  issue  to  each  such  applicant  a  receipt  for  the  amount 
so  collected.  But  no  such  society  shall  incur  any  liability  other 
than  for  such  advanced  payments,  nor  issue  any  benefit  certificate 
nor  pay  or  allow,  or  offer  or  promise  to  pay  or  allow,  to  any  per- 
son any  death  or  disability  benefit  until  actual  bona  fide  applica- 
tions for  death  benefit  certificates  have  been  secured  upon  at  least 
five  hundred  Uvea  .for  at  least  one  thousand  dollars  each,  and  all 
such  applications  for  death  benefits  shall  have  been  regularly  ex- 
amined by  legally  qualified  practicing  physicians  and  certificates 
of  such  examinations  have  been  duly  filed  and  approved  by  the 
chief  medical  examiner  of  such  society;  nor  until  there  shall  be 
established  ten  subordinate  lodges  or  branches  into  which  said 
five  hundred  applicants  have  been  initiated ;  nor  until  there  has 
been  submitted  to  the  Commissioner  of  Insurance  and  Banking, 
under  oath  of  the  president  and  secretary  or  corresponding  officers 
of  such  society,  a  list  of  such  applicants,  giving  their  names, 
addresses,  date'  examined,  date  approved,  date  initiated,  name  and 
number  of  the  subordinate  branch  of  which  each  applicant  is  a 
member,  amount  of  benefits  to  be  granted,  rate  of  stated  periodical 
contributions,  which  shall  be  sufficient  to  provide  for  meeting  the 
mortuary  obligation  contracted,  when  valued  for  death  benefits 
upon  the  basis  of  the  National  Fraternal  Congress  Table  of  Mor- 
tality, as  adopted  by  the  National  Fraternal  Congress,  August 
23,  1899,  or  any  higher  standard,  at  the  option  of  the  society,  and 
for  disability  benefits  by  tables  based  upon  reliable  experience. 
and  for  combined  death  and  permanent  total  disability  benefits  by 
tables  based  upon  reliable  experience,  with  an  interest  assump- 
tion not  higher  than  four  per  cent  per  annum;  nor  until  it  shall 
be  shown  to  the  Commissioner  of  Insurance  and  Banking  by  the 
sworn  statement  of  the  treasurer  or  corresponding  officer  of  such 
society  that  at  least  five  hundred  applicants  have  each  paid  in 
cash  at  least  one  regular  monthly  payment  as  herein  provided  per 
one  thousand  dollars  of  indemnity  to  be  effected,  which  payments  . 
in  the  aggregate  shall  amount  to  at  least  twenty-five  hundred  dol- 
lars; all  of  which  shall  be  credited  to  the  mortuary  or  disability 
fund  on  account  of  such  applicants  and  no  part  of  which  may  be 
used  for  expenses. 
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Said  advanced  payments  shall,  during  the  period  of  organiza- 
tion, be  held  in.  trust,  and  if  the  organization  is  not  completed 
within  one  year  as  hereinafter  provided,  returned  to  said  appli- 
cants. 

The  Commissioner  of  Insurance  and  Banking  may  make  such 
examination  and  require  such  further  information  as  he  deems 
advisable,  and  upon  presentation  of  satisfactory  evidence  that  the 
society  has  compiled  (complied)  with  all  the  provisions  of  law, 
he  shall  issue  to  such  society  a  certificate  to  that  effect.  Such  cer- 
tificate shall  be  prima  facie  evidence  of  the  existence  of  such 
society  at  the  date  of  such  certificate.  The  Commissioner  of  In- 
surance and  Banking  shall  cause  a  record  of  such  certificate  to 
be  made  and  a  certified  copy  of  such  record  may  be  given  in  evi- 
dence with  like  effect  as  the  original  certificate. 

No  preliminary  certificate  granted  under  the  provisions  of  this 
section  shall  be  valid  after  one  year  from  its  date,  or  after  such 
further  period,  not  exceeding  one  year,  as  may  be  authorized  by 
the  Commissioner  of  Banking  and  Insurance  upon  cause  shown; 
unless  the  five  hundred  applicants  herein  required  have  been  se- 
cured and  the  organization  has  been  completed  as  herein  provided ; 
and  the  articles  of  incorporation  and  all  proceedings  thereunder 
Bhall  become  null  and  void  in  one  year  from  the  date  of  said  pre- 
liminary certificate,  or  at  the  expiration  of  said  extended  period, 
unless  such  society  shall  have  completed  its  organization  and  com- 
menced business  as  herein  provided.  When  any  domestic  society 
shall  have  discontinued  business  for  the  period  of  one  year,  or  has 
less  than  four  hundred  members,  its  charter  shall  become  null  and 
void.  Every  Bueh  society  shall  have  the  power  to  make  a  constitu- 
tion and  by-laws  for  the  government  of  the  society,  the  admission 
of  its  members,  the  management  of  its  affairs  and  the  fixing  and 
readjusting  of  the  rates  of  contribution  of  its  members  from  time 
to  time;  and  it  shall  have  the  power  to  change,  alter,  add  to,  or 
amend  such  constitution  and  by-laws  and  shall  have  such  other 
powers  as  are  necessary  and  incidental  to  carrying  into  effect  the 
■  object  and  purposes  of  the  society.     (Id.,  Sec.  12.) 

Note. — (1)  The  organizers  of  a  fraternal  beneficiary  association  and 
to  whom  a  preliminary  certificate  authorizing  them  to  solicit  members, 
but  not  to  Issue  certificates  or  policies,  cannot  assign  their  rights  under 
such  preliminary  certificate  to  other  parties,  nor  can  an;  other  parties 
than  those  named  in  the  preliminary  certificate  perfect  the  organiza- 
tion and  obtain  a  charter.  (Opinion  of  Attorney  General,  -July  25, 
1813.) 

(2)  The  bond  mentioned  In  above  section  should  be  signed  and  ac- 
knowledged by  the  Incorporators  of  the  association  as  principal  and 
should  be  made  payable  to  the  Commissioner  of  Insurance  and  Bank- 
ing.    (Opinion  of  Attorney  General,  December  21,  1909.) 
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14.  Any  society  now  engaged  in  transacting  business  in  this 
State  may  exercise,  after  the  passage  of  this  act,  all  of  the  right* 
conferred  thereby,  and  all  of  the  rights,  powers  and  privileges  now 
exercised  or  possessed  by  it  under  its  charter  or  articles  of  incor- 
poration not  inconsistent  with  this  act,  if  incorporated ;  or  if  it  be 
a  voluntary  association,  it  may  incorporate  hereunder.  But  no 
society  already  organized  shall  be  required  to  reincorporate  here- 
under, and  any  such  society  may  amend  its  articles  of  incorpora- 
tion from  time  to  time  in  the  manner  provided  therein  or  in  its 
constitution  and  laws,  and  all  such  amendments  shall  be  filed  with 
the  Commissioner  of  Insurance  and  Banking  and  shall  become  op- 
erative upon  such  filing,  unless  a  later  time  be  provided  in  such 
amendments  or  in  its  articles  of  incorporation,  constitution  or 
laws.     (Id.,  Sec.  13.) 

Mergers  and  Transfers. 

15.  No  domestic  society  shall  merge  with  or  accept  the  trans- 
fer of  the  membership  or  funds  of  any  other  society  unless  such 
merger  or  transfer  is  evidenced  by  a  contract  in  writing,  setting 
out  in  full  the  terms  and  conditions  of  such  merger  or  transfer 
and  filed  with  the  Commisioner  of  Insurance  and  Banking  of  this 
State,  together  with  a  sworn  statement  of  the  financial  condition 
of  each  of  said  societies  by  its  president  and  secretary,  or  cor- 
responding officers,  and  a  certificate  of  such  officers,  duly  verified 
under  oath  of  said  officers  of  each  of  the  contracting  societies,  that 
such  merger  or  transfer  has  been  approved  by  a  vote  of  two-thirds 

.  of  the  members  of  the  supreme  legislative  or  governing  body  of 
each  of  said  societies. 

Upon  the  submission  of  said  contract,  financial  statements  and 
certificates,  the  Commissioner  of  Insurance  and  Banking  shall  ex- 
amine the  same,  and  if  he  shall  find  such  financial  statements  to 
be  correct  and  the  said  contract  to  be  in  conformity  with  the 
provisions  <  of  this  section,  and  that  such  merger  or  transfer  is 
just  and  equitable  to  the  members  of  each  of  said  societies,  he 
shall  approve  said  merger  or  transfer,  issue  bis  certificate  to  that 
effect,  and  thereupon  the  said  contract  or  merger  or  transfer  shall 
be  of  full  force  and  effect.  In  case  such  contract  is  not  approved, 
the  fact  of  its  submission  and  its  contents  shall  not  be  disclosed 
by  the  Commissioner  of  Insurance  and  Banking.     (Id.,  Sec.  14.) 

Annual  IJcense. 

16.  Societies  which  are  now  authorized  to  transact  business  in 
this  State  may  continue  such  business  until  the  first  day  of  April 
next  succeeding  the  passage  of  this  act,  and  the  authority  of  such 
societies  may  thereafter  be  renewed  annually,  but  in  all  cases  to 
terminate  on  the  first  day  of  the  succeeding  April ;  provided,  how- 
ever, the  license  shall  continue  in  full  force  and  effect  until  the 
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new  license  be  issued  or  specifically  refused.  For  each  such  license 
or  renewal  the  society  shall  pay  the  Commissioner  of  Insurance  and 
Banking  ten  dollars.  A  duly  certified  copy  or  duplicate  of  such 
license  shall  be  prima  facie  evidence  that  the  license  (licensee)  is 
a  fraternal  benefit  society  within  the  meaning  of  this  act.  (Id., 
See.  15.  J 

Admission  Of  Foreign   Society. 

17.  No  foreign  soeiety  now  transacting  business,  organized  prior 
to  the  passage  of  this  act,  which  is  not  now  authorized  to  transact  - 
business  in  this  State,  shall  transact  any  business  herein  without 
a  license  from  the  Commissioner  of  Insurance  and  Banking.  Any 
such  society  shall  be  entitled  to  a  license  to  transact  business  within 
this  State  upon  filing  with  the  Commissioner  of  Insurance  and 
Banking  a  duly  certified  copy  of  its  charter  or  articles  of  associa- 
tion; a  copy  of  its  constitution  and  laws,  certified  by  its  secretary 
or  corresponding  officer;  a  power  of  attorney  to  the  Commissioner 
of  Insurance  and  Banking  as  hereinafter  provided;  a  statement 
of  its  business  under  oath  of  its  president  and  secretary  or  cor- 
responding officer  in  the  form  required  by  the  Commissioner  of 
Insurance  and  Banking,  duly  verified  by  an  examination  made  by 
the  supervising  insurance  official  of  its  home  State  or  other  State 
satisfactory  to  the  Commissioner  of  Insurance  and  Banking  of 
this  State ;  a  certificate  from  the  proper  official  in  its  home  State, 
province  or  country  that  the  society  is  legally  organized ;  a  copy 
of  its  contract,  which  must  show  that  benefits  are  provided  for 
by  periodical  or  other  payments  by  persons  holding  similar  con- 
tracts; and  upon  furnishing  the  Commissioner  of  Insurance  and 
Banking  such  other  information  as  he  may  deem  necessary  to  a 
proper  exhibit  of  its  business  and  plan  of  working,  and  upon 
showing  that  its  assets  are  invested  in  accordance  with  the  laws 
of  the  State,  Territory,  district,  province  or  country  where  it  is 
organized,  he  shall  issue  a  license  to  such  society  to  do  business 
in  this  State  until  the  first  day  of  the  succeeding  April,  and  such 
license  shall,  upon  compliance  with  the  provisions  of  this  act,  be 
renewed  annually,  but  in  all  cases  to  terminate  on  the  first  day  of 
the  succeeding  April;  provided,  however,  that  license  shall  con- 
tinue in  full  force  and  effect  until  the  new  license  be  issued  or 
specifically  refused.  Any  foreign  society  desiring  admission  to 
this  State  shall  have  the  qualifications  required  of  domestic  so- 
cieties organized  under  this  act  and  have  its  assets  invested  as  re- 
quired by  the  laws  of  the  State,  Territory,  district,  country  or 
province  where  it  is  organized.  For  each  such  license  or  renewal 
the  society  shall  pay  the  Commissioner  of  Insurance  and  Banking 
ten  dollars.  When  the  Commissioner  of  Insurance  and  Banking 
refuses  to  license  any  society  or  revokes  its  authority  to  do  busi- 
ness in  this  State,  he  shall  reduce  his  ruling,  order  or  deci 
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writing  and  file  the  same  in  his  office,  and  shall  furnish  a  copy 
thereof,  together  with  a  statement  of  his  reasons,  to  the  officers 
of  the  society,  upon  request,  and  the  action  of  the  Commissioner 
of  Insurance  and  Banking  shall  be  reviewable  by  proper  proceed- 
ings in  any  court  of  competent  jurisdiction  within  the  State ;  pro- 
vided, however,  that  nothing  contained  in  this  or  the  preceding 
section  shall  be  taken  or -construed  as  preventing  any  such  society 
from  continuing  in  good  faith  all  contracts  made  in  this  State  dur- 
ing the  time  snch  society  was  legally  authorized  to  transact  busi- 
ness herein.     (Id.,  Sec.  16.) 

Note. — All  the  provisions  of  above  section  must  be  complied  with  be- 
fore a  foreign  association  can  be  lawfully  licensed,  and  If  the  Commis- 
sioner of  Insurance  and  Banking  desires  further  Information,  he  may 
also  make,  or  have  an  examination  made,  of  the  association  before 
issuing  a  license  to  do  business  in  Texas.  (Opinion  of  Attorney  General, 
March  18,  1316.) 

Power  of  Attorney  and  Service  o*  Process. 

18.  Every  society,  whether  domestic  or  foreign,  now  transact- 
ing business  in  this  State  shall,  within  thirty  days  after  the  pass- 
age of  this  act,  any  (and)  every  such  spciety  hereafter  applying  for 
admission,  shall  before  being  licensed,  appoint  in  writing  the  Com- 
missioner of  Insurance  and  Banking,  and  his  successors  in  office 
to  be  its  true  and  lawful  attorney  upon  whom  all  legal  process  in 
any  action  or  proceeding  against  it  shall  be  served,  and  in  such 
writing  shall  agree  that  any  lawful  process  against  it  which  is 
served  upon  snch  attorney  shall  be  of  .the  same  legal  foree  and 
validity  as  if  served  upon  the  society  and  that  the  authority  shall 
continue  in  force  so  long  as  any  liability  remains  outstanding  in 
this  State. 

Copies  of  such  appointment  certified  by  said  Commissioner  of 
Insurance  and  Banking  shall  be  deemed  sufficient  evidence  thereof 
and  shall  be  admitted  in  evidence  with  the  same  force  and  effect 
as  the  original  thereof  might  be  admitted.  Service  shall  only  be 
made  upon  such  attorney,  must  be  made  in  duplicate  upon  the 
Commissioner  of  Insurance  and  Banking,  or,  in  his  absence,  upon 
the  person  in  charge  of  his  office,  and  shall  be  deemed  sufficient 
service  upon  such  society ;  provided,  however,  that  no  such  ser- 
vice shall  be  valid  or  binding  against  any  such  society  when  it  is 
required  thereunder  to  file  its  answer,  ploding  (pleading)  or  defense 
in  less  than  thirty  days  from  the  date  of  mailing  the  copy  of  such 
service  to  such  society.  When  legal  process  against  any  such  so- 
ciety is  served  upon  said  Commissioner  of  Insurance  and  Bank- 
ing he  shall  forthwith  forward  by  registered  mail  one  of  the  dupli- 
cate copies  prepaid  and  directed  to  its  secretary  or  corresponding 
officer.  Legal  process  shall  not  be  served  upon  any  such  society 
except  in  the  manner  provided  herein.     (Id.,  Sec.  17.) 
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Place  of  Meeting — Location  of  Office. 

19.  Any  domestic  society  may  provide  that  the  meetings  of  its 
legislative  or  governing  body  may  be  held  in  any  State,  district, 
province  or  Territory  wherein  an  eh  society  has  subordinate  branches, 
and  all  business  transacted  at  such  meetings  shall  be  as  valid  in 
all  respects  as  if  Bach  meetings  were  held  in  thia  State;  but  its 
principal  office  shall  be  located  in  this  State.     (Id.,  Sec.  18.) 

No   Personal   Liability. 

20.  Officers  and  members  of  the  supreme,  grand  or  any  subor- 
dinate body  of  any  such  incorporated  society  shall  not  be  individ- 
ually liable  for  the  payment  of  any  disability  or  death  benefit 
provided  for  in  the  laws  and  agreements  of  such  society ;  but  the 
same  shall  be  payable  only  out  of  the  funds  of  such  society  and  in 
the  manner  provided  by  its  laws.     (Id.,  Sec.  19.) 

Waiver  of  the  Provisions  of  (be  Laws. 

'  21.  The  constitution  and  laws  of  the  society  may  provide  that 
no  subordinate  body  nor  any  of  its  subordinate  officers  or  mem- 
bers shall  have  the  power  or  authority  to  waive  any  of  the  pro- 
visions of  the  laws  and  constitution  of  the  society,  and  the  same 
shall  be  binding  on  the  society  and  each  and  every  member  thereof 
and  on  all  beneficiaries  of  members. 

All  grand  lodges,  by  whatever  name  known,  whether  incorporated 
or  not,  holding  charters  from  any  supreme  governing  body,  which 
were  conducting  business  in  this  State  upon  the  passage  of  this 
act,  as  a  fraternal  beneficiary  association,  upon  what  is  known  as 
the  separate  jurisdiction  plan,  shall  be  treated  as  single  State 
organizations,  and  all  reports  required  by  the  provisions  of  this 
act  shall  be  made  and  furnished  by  the  officers  of  such  supreme 
State  governing  body  and  shall  embrace  and  contain  the  transac- 
tions, liabilities  and  assets  of  such  State  organization.  (Id.,  Sec. 
20.) 

Benefit  Not  Attachable. 

22.  No  money  or  other  benefit,  charity  or  relief  or  aid  to  he 
paid,  provided  or  rendered  by  any  such  society  shall  be  liable  to 
attachment,  garnishment  or  other  process,  or  be  seized,  taken,  or 
appropriated  or  applied  by  any  legal  or  equitable  process  or  opera- 
tion of  law  to  pay  any  debt  or  liability  of  a  member  or  beneficiary 
or  any  other  person  who  may  have  a  right  thereunder,  either  be- 
fore or  after  payment.     (Id.,  Sec.  21.) 

Constitution   and    Laws — Amendments. 

23.  Every  society  transacting  business  under  this  act  shall  file 
with  the  Commissioner  of  Insurance  and  Banking  a  duly  certified 
copy  of  all  amendments  of,  or  additions  to  its  constitution  and 
laws  within  ninety  days  after  the  enactment  of  the  same.  Printed 
copies  of  the  constitution  and  laws,  as  amended,  changed,  or  added 
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to,  certified  by  the  secretary  or  corresponding  officer  of  the  society, 
shall  be  prima  facie  evidence  of  the  legal  adoption  thereof.  (Id., 
Sec.  22.) 

Annual  Reports, 

24.  Every  society  transacting  business  in  this  State  shall  an- 
nually, on  or  before  the  1st  day  of  March,  file  with  the  Commis- 
sioner of  Insurance  and  Banking  in  such  form  as  he  may  require, 
a  statement  under  oath  of  its  president  and  secretary  or  correspond: 
ing  officers,  of  its  condition  and  standing  on  the  31st  day  of  De- 
cember next  preceding,  and  of  its  transactions  for  the  year  end- 
ing on  that  date,  and  also  shall  furnish  such  other  information  as 
the  Commissioner  of  Insurance  and  Banking  may  deem  necessary 
to  a  proper  exhibit  of  its  business  and  plan  of  working.  The  Com- 
missioner of  Insurance  and  Banking  may  at  other  times  require 
any  further  statement  he  may  deem  necessary  to  be  made  relating 
to  such  society. 

In  addition  to  the  annual  report  herein  required,  each  society 
shall  annually  report  to  the'  Commissioner  of  Insurance  and  Bank- 
ing a  valuation  of  its  certificates  in  force  on  December  31st  last 
preceding,  excluding  those  issued  within  the  year  for  which  the 
report  is  filed,  in  cases  where  the  contribution  for  the  first  year 
in  whole  or  in  part  are  used  for  current  mortality  and  expenses; 
provided,  the  first  report  of  valuation  shall  be  made  as  of  Decem- 
ber 31,  1913,  such  report  "of  valuation  shall  show,  as  contingent 
liabilities  the  present  mid-year  Value  of  the  promised  benefits  pro- 
vided in  the  constitution  and  laws  of  such  society,  under  certifi- 
cates then  subject  to  valuation;  and,  as  contingent  assets,  the  pres- 
ent mid-year  value  of  the  future  net  contributions  provided  in  the 
constitution  and  laws  as  the  same  are  in  practice  actually  collected. 
At  the  option  of  any  society,  in  lien  of  the  above,  the  valuation 
may  show  the  net  value  of  the  certificates  subject  to  valuation 
hereinbefore  provided,  and  said  net  value,  when  computed  in  case 
of  monthly  contributions,  may  be  the  means  of  the  terminal  values 
for  the  end  of  the  preceding  and  of  the  current  insurance  years. 

Such  valuation  shall  be  certified  by  a  competent  accountant  or 
actuary,  or,  at  the  request  and  expense  of  the  society,  verified  by 
the  actuary  of  the  Department  of  Insurance  of  the  home  State  of 
the  society,  and  shall  be  filed  with  the  Commissioner  of  Insurance 
and  Banking  within  ninety  days  after  the  submission  of  the  last 
preceding  annal  (annual)  report.  The  legal  minimum  standard 
of  valuation  for  all  certificates,  except  for  disability  benefits,  shall 
be  the  National  Fraternal  Congress  Table  of  Mortality,  as  adopted 
by  the  National  Congress,  August  23,  1899;  or,  at  the  option  of 
the  society,  any  higher  table ;  or,  at'  its  option,  it  may  use  a  table 
based  upon  the  society's  own  experience  of  at  least  twenty  years, 
and  covering  not  less  than  one  hundred  thousand  lives  with  in- 
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terest  assumption  not  more  than  four  per  centum  per  annum. 
Each  such  valuation  report  shall  set  forth  clearly  and  fully  the 
mortality  and  interest  basis  and  the  method  of  valuation.  Any 
society  providing  for  disability  benefits  shall  keep  -the  net  con- 
tributions for  such  benefits  in  a  fund  separate  and  apart  from  all 
other  benefit  and  expense  funds  and  the  valuation  of  all  other 
business  of  the  society;  provided,  that  where  a  combined  contribu- 
tion table  is  used  by  a  society  for  both  death  and  permanent  total 
.  disability  benefits,  the  valuation  shall  be  according  to  tables  of 
reliable  experiences,  and  in  such  cases  a  separation  of  the  funds 
shall  not  be  required. 

The  valuation  herein  provided  for  shall  not  be  considered  or  re- 
garded as  a  test  of  the  financial  solvency  of  the  society,  but  each 
society  shall  be  held  to  be  legally  solvet  (solvent)  so  long  as  the 
founds  (funds)  in  its  possession  are  equal  ,to  or  in  excess  of  its 
matured  liabilities. 

Beginning  with  the  year  1914,  a  report  of  such  valuation  and 
an  explanation  of  the  facts  concerning  the  condition  of  the  so- 
ciety thereby  disclosed,  shall  be  printed  and  mailed  to  each  bene- 
ficiary member  of  the  society  not  later  than  June  1st  of  each  year ; 
or,  in  lieu  thereof  such  report  of  valuation  and  showing  of  the 
society's  condition  as  thereby  disclosed,  may  be  published  in  the 
society's  official  paper,  and  the  issue  containing  the  same  mailed 
to  each  beneficiary  member  of  the  society.  The  laws  of  such  so- 
ciety shall  provide  that  if  the  stated  periodical  contributions  of 
the  members  are  insufficient  to  pay  all  matured  death  and  disability 
claims  in  full,  and  to  provide  for  the  creation  and  maintenance  of 
the  funds  required  by  its  laws  additional,  increased  or  extra  rates 
of  contribution  shall  be  collected  from  the  members  to  meet  such 
deficiency;  and  such  laws  may  provide  that,  upon  the  written  ap- 
plication or  consent  of  the  member,  his  certificate  may  be  charged 
with  its  proportion  of  any  deficiency  disclosed  by  valuation,  with 
interest  not  exceeding  five  per  centum  per  annum.     (Id.,  Sec.  23.) 

Provisions  to  Insnre  Future  Security. 

25.  If  the  valuation  of  the  certificates,  as  hereinbefore  provided, 
on  December  31,  1917,  shall  show  that  the  present  value  of  future 
net  contributions,  together  with  the  admitted  assets,  ir  less  than 
the  present  value  of  the  promised  benefits  and  accrued  liabilities, 
such  society  shall  thereafter  maintain  said  financial  condition  at 
each  succeeding  triennial  valuation  in  respect  of  the  degree  of  de- 
ficiency as  shown  in  the  valuation  as  of  December  31,  1917.  If  at 
any  succeeding  triennial  valuation  such  society  does  not  show  at 
least  the  same  condition,  the  Commissioner  of  Insurance  and  Bank- 
ing shall  direct  that  it  thereafter  comply  with  the  requirements 
herein  specified.  If  the  next  succeeding  triennial  valuation  after 
the  receipt  of  such  notice  shall  show  that  the  society  has  failed  to 
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maintain  the  condition  required  herein,  the  Commissioner  of  In- 
surance and  Banking  may,  in  the  absence  of  good  cause  shown  for 
such  failure,  institute  proceedings  for  the  dissolution  of  such  so- 
ciety, in  accordance  with  the  provisions  of  Section  24  of  this  act, 
or  in  the  case  of  a  foreign  society,  its  license  may  be  canceled  in 
the  manner  provided  in  this  act. 

Any  such  society,  shown  by  any  triennial  valuation,  subsequent 
to  December  31,  1917,  not  to  have  maintained  the  condition  herein 
required,  shall,  within  two  years  thereafter,  make  such  improve- 
ment as  to  show  a  percentage  of  deficiency  not  greater  than  as  of 
December  31,  1917,  or  thereafter,  as  to  all  new  members,  admitted 
be  subject,  so  far  as  stated  rates  of  contributions  are  concerned, 
to  the  provisions  of  Section  12  of  this  .act,  applicable  in  the  or- 
ganization of  new  societies;  provided,  that  the  net  mortuary  or 
beneficiary  contributions  and  funds  of  such  new  members  shall 
be  kept  separate  and  apart  from  the  other  funds  of  the  society. 
If  such  required  improvement  is  not  shown  by  the  succeeding  trien- 
nial valuation,  then  the  said  new  members  may  be  placed  in  a 
separate  class  and  their  certificates  valued  as  an  independent  so- 
ciety in  respect  of  contributions  and  funds.     (Id.,  Sec.  23a.) 

Same. 

26.  In  lieu  of  the  requirements  of  Sections  23  and  23a,  any  so- 
ciety accepting  in  its  laws  the  provisions  of  this  section  may  value 
its  certificates  on  a  basis  herein  designated,  "accumulation  basis," 
by  crediting  each  member  with  the  net  amount  contributed  for 
each  year  and  with  interest  at  approximately  the  next  (net)  rate 
earned  and  by  charging  him  with  his  share  of  the  losses  for  each 
year,  herein  designated  "cost  of  insurance,"  and  carrying  the  bal- 
ance, if  any,  to  his  credit.  The  charge  for  the  cost  of  insurance 
may  be  according  to  the  actual  experience  of  the  society  applied 
to  a  table  of  mortality  recognized  by  the  law  of  this  State,  and 
shall  take  into  consideration  the  amount  at  risk  during  each  year, 
which  shall  be  the  amount  payable  at  death  less  the  credit  to  the 
member,  except  as  specifically  provided  in  its  articles  of  laws  or 
contracts  no  charge  shall  be  carried  forward  from  the  first  valua- 
tion hereunder  against  any  member  for  any  past  share  of  losses 
exceeding  the  contributions  and  credit.  If,  after  the  first  valua- 
tion, any  member's  share  of  losses  for  any  year  exceeds  his  credit, 
including  the  contribution  for  the  year,  the  contribution  shall  be 
increased  to  cover  his  share  of  the  losses.  Any  such  excess  share 
of  losses  chargeable  to  any  member  may  be  paid  out  of  a  fund  or 
contribution  especially  created  or  required  for  such  purpose. 
-  Any  member  may  transfer  to  any  plan  adopted  by  the  society 
with  net  rates  on  which  tabular  reserves  are  maintained  and  on 
such  transfer  shall  be  entitled  to  make  such  application  of  his 
credit  as  provided  in  the  laws  of  the  society. 
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Certificates  issued,  rerated  or  readjusted  on  a  basis  provided  for 
adequate  rates  with  adequate  reserves  to  mature  such  certificates 
upon  assumption  for  mortality  and  interest  recognized  by  the  law 
of  this  State  shall  be  valued  on  such  basis,  herein  designated  the 
"Tabular  Basis";  provided,  that  if  on  the  first  valuation  under 
this  Section  a  deficiency  in  reserve  shall  be  shown  for  any  such 
certificate,  the  same  shall  be  valued  on  the  accumulation  basis. 

Whenever  in  any  society  having  members  upon  the  tabular  basis 
and  upon  the  accumulation  basis,  the  total  of  all  costs  of  insurance 
provided  for  any  year  shall  be  insufficient  to  meet  the  actual  death 
and  disability  losses  for  the  year,  the  deficiency  shall  be  met  for 
the  year  from  the  available  funds  after  setting  aside  all  credits  in 
the  reserve  or  from  increased  contributions  or  by  an  increase  in 
the  number  of  assessments  applied  to  the  society,  as  a  whole  or 
to  classes  of  members  as  may  be  specified  in  its  laws,  savings 
from  a  lower  amount  of  death  losses  may  be  returned  in  like  man- 
ner as  may  be  specified  in  its  laws.  If  the  laws  of  the  society  so 
provide,  the  assets  representing  the  reserves  of  any  separate  class 
of  members  may  be  carried  separately  for  such  class  as  if  in  an  in- 
dependent society,  and  the  required  reserve  accommulation  (ac- 
cumulation) of  such  class,  so  set  apart  shall  not  thereafter  be 
mingled  with  the  assets  of  other  classes  of  the  society. 

A  table  showing  the  credits  to  individual  members  for  each 
age  and  year  of  entry  and  showing  opposite  each  credit  the  tabu- 
lar reserve  required  on  the  whole  life  or  other  plan  of  insurance 
specified  in  the  contract,  according  to  assumptions  for  mortality 
and  interest  recognized  by  the  law  of  this  State  and  adopted 
by  the  society,  shall  be  filed  by  the  society  with  each  annual  re- 
port and  also  be  furnished  to  each  member  before  July  1st  of  each 
year. 

In  lieu  of  the  aforesaid  statement  there  may  be  furnished  to  each 
member  within  the  same  time  a  statement  giving  the  credit  for 
such  member  and  giving  the  tabular  reserve  and  level  rate  re- 
quired for  a  transfer  carrying  out  the  plan  of  insurance  specified 
in  the  contract.  No  table  or  statement  need  be  made  or  furnished 
where  the  reserves  are  maintained  on  the  tabular  basis.  For  this 
purpose  individual  bookkeeping  accounts  for  each  member  shall 
not  be  required  and  all  calculations  may  be  made  by  actuarial 
methods. 

Nothing  herein  contained  shall  prevent  the  maintenance  of  such 
surplus  over  and  above  the  credits  on  the  accumulation  basis,  and 
the  reserves  on  the  tabular  basis  pursuant  to  its  laws ;  nor  be  con- 
strued as  giving  to  the  individual  member  any  right  or  claim  to 
any  such  reserve  or  credit  other  than  in  manner  as  expressed  in 
the  contract  and  its  laws ;  nor  as  making  any  such  reserve  or  credits 
a  liability  in  determining  the  legal  solvency  of  the  society.  (Id., 
See.  23c.) 
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Examination  of  Domestic  Societies. 

27.  The  Commissioner  of  Insurance  and  Banking,  or  any  per- 
son he  may  appoint,  shall  have  the  power  of  visitation  and  exam- 
ination into  the  affairs  of  any  domestic  society.  He  may  employ 
assistants  for  the  purpose  of  such  examination,  and  he,  or  any 
person  he  may  appoint,  shall  have  free  access  to  all  the  hooks, 
papers  and  documents  that  relate  to  the  business  of  the  society, 
and  may  summon  and  qualify  as  witnesses  under  oath  and  examine 
its  officers,  agents  and  employes  or  other  person  in  relation  to  the 
affairs,  transactions  and  conditions  of  the  society. 

The  expense  of  such  examination  shall  be  paid  by  the  society 
examined  upon  statement  furnished  by  the  Commissioner  of  In- 
surance and  Banking  and  the  examination  shall  be  made  at  least 
once  in  three  years. 

Whenever  after  examination  the  Commissioner  of  Insurance  and 
Banking  is  satisfied  that  any  domestic  society  has  failed  to  comply 
with  any  provisions  of  this  act,  or  is  exceeding  its  powers,  or  is 
not  carrying  out  its  contracts  in  good  faith,  or  is  transacting  busi- 
ness fraudulently ;  or  whenever  any  domestic  society',  after  the 
existence  of  orie  year  or  more,  shall  have  a  membership  of  less  than 
four  hundred  (or  shall  determine  to  discontinue  business)  the 
Commissioner  of  Insurance  and  Banking  may  present  the  facts  re- 
lating thereto  to  the  Attorney  General,  who  shall,  if  he  deem  the 
circumstance  warrant,  commence  an  action  in  quo  warranto  in  a 
court  of  competent  jurisdiction,  and  such  court  shall  thereupon 
notify  the  officers  of  sueh  society  of  a  hearing,  and  if  it  shall  then 
appear  that  such  society  should  be  closed,  said  society  shall  be  en- 
joined from  carrying  on  any  further  business  and  some  person 
shall  be  appointed  receiver  of  such  society  and  shall  proceed  at 
once  to  take  possession  of  the  books,  papers,  moneys  and  other 
assets  of  the  society,  and  shall  forthwith,  under  the  direction  of 
the  court,  proceed  to  close  the  affairs  of  the  society,  and  to  distrib- 
ute its  funds  to  those  entitled  thereto. 

No  such  proceedings  shall  be  commenced  by  the  Attorney  General 
against  any  such  society  until  after  notice  has  been  duly  served 
on  the  chief  executive  officers  of  the  society  and  a  reasonable  op- 
portunity given  to  it,  on  a  date  to  be  named  in  said  notice,  to  show 
cause  why  such  proceeding  should  not  be  commenced.  (Id.,  Sec. 
24.) 

Application  for  Receiver,  Etc. 

28.  No  application  for  injunction  against  or  proceedings  for  the 
dissolution  of  or  the  appointment  of  a  receiver  for  any  such  do- 
mestic society  or  branch  thereof  shall  be  entertained  by  any  court 
in  the  State  unless  the  same  is  made  by  the  Attorney  General.  (Id., 
Sec.  25.) 
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Examination  of  Foreign  Societies. 

29.  The  Commissioner  of  Insurance  and  Banking,  or  any  per- 
son whom  he  may  appoint,  may  examine  any  foreign  society  trans- 
acting or  applying  for  admission  to  transact  business  in- this  State. 
The  said  Commissioner  of  Insurance  and  Banking  may  employ  as- 
sistants, and  he,  or  any  person  he  may  appoint,  shall  have  free 
access  to  all  the  books,  papers  and  documents  that  relate  to  the 
business  of  the  society,  and  may  summon  and  qualify  as  witnesses 
under  oath  and  examine  its  officers,  agents  and  employes  and  other 
persons  in  relation  to  the  affairs,  transactions  and  conditions  of  the 
society.  He  may,  in  his  discretion,  accept,  in  lieu  of  such  examina- 
tion, (an  examination)  of  the  Insurance  Department  of  the  State, 
Territory,  district,  province  or  country  where  such  society  is  or- 
ganized. The  actual  expense  -of  examiners  making  any  such  ex- 
amination shall  be  paid  hy  the  society,  upon  statements  furnished 
by  the  Commissioner  of  Insurance  and  Banking.  If  any  such  so- 
ciety or  its  officers  refuse  to  submit  (to)  such  examination  or  to 
comply  with  the  provisions  of  the  Section  relative  thereto,  the  au- 
thority of  sueh  society  to  write  new  business  in  this. State  shall  be 
suspended,  or  license  refused  until  satisfactory  evidence  is  fur- 
nished by  the  Commissioner  of  Insurance  and  Banking  relating  to 
the  condition  and  affairs  of  the  society,  and  during  such  suspen- 
sion the  society  shall  not  write  anv  new  business  in  this  State. 
(Id.,  Sec.  26.) 

Note. — See  note  under  Section  17. 

No  Adverse  Publications. 

30.  Pending,  during  or  after  an  examination  or  investigation  of 
any  such  society,  either  domestic  or  foreign,  the  Commissioner  of 
Insurance  and  Banking  shall  make  public  no  financial  statement, 
report  or  finding,  nor  shall  he  permit  to  become  public  any  financial 
statement,  report  or  finding  affecting  the  status,  standing  or  rights 
of  any  such  society,  at  its  home  office,  nor  until  such  society  shall 
have  been  afforded  a  reasonable  opportunity  to  answer  any  such 
financial  statement,  report  of  (or)  finding,  and  to  make  such  show- 
ing in  connection  therewith  as  it  may  desire.     (Id.,  Sec.  27.) 

Revocation  of  License. 

31.  "When  the  Commissioner  of  Insurance  and  Banking  on  in- 
vestigation is  satisfied  that  any  foreign  society  transacting  business 
under  this  act  has  exceeded  its  powers,  or  has  failed  to  comply 
with  any  provisions  of  this  act,  or  is  conducting  business  fraudu- 
lently, or  is  not  carrying  out  its  contracts  in  good  faith,  he  shall 
notify  the  society  of  his  findings,  aod  state  in  writing  the  grounds 
of  his  dissatisfaction,  and  after  reasonable  notice  require  said  so- 
ciety, on  a  datenamed,  to  show  cause  why  its  license  should  not 
be  revoked.     If,  on  the  date  named  in  said  notice,  sueh  objections 
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have  not  been  removed  to  the  satisfaction  of  said  Commissioner  of 
Insurance  and  Banking,  or  the  society  does  not  present  good  and 
sufficient  reasons  why  its  authority  to  transact  business  in  this 
State  should  not  at  that  time  be  revoked,  he  may  revoke  the  au- 
thority of  the  society  to  continue  business  in  this  State.  All  de- 
cisions and  findings  of  the  Commissioner  of  Insurance  and  Banking 
made  under  the  provisions  of  this  section  may  be  reviewed  by 
proper  proceedings  in  any  court  of  competent  jurisdiction,  as  pro- 
vided in  Section  16  of  this  act.     (Id.,  Sec.  28.) 

Exemption  of  Certain  Societies. 

32.  Nothing  contained  in  this  act  shall  be  construed  to  affect 
or  apply  to  grand  or  subordinate  lodges  of  Masons,  Odd  Fellows  or 
Knights  of  Pythias  (exclusive  of  the  insurance  department  of  the 
supreme  lodge  Knights  of  Pythias)  and  the  Junior  Order  of  the 
United  American  Mechanics  (exclusive  of  the  beneficiary  or  in- 
surance branch  of  the  National  Council  Junior  Order  United  States 
American  Mechanics)  or  societies  which  limit  their  membership  to 
any  one  hazardous  occupation  nor  to  similar  societies  which  do  not 
issue  insurance  certificates  nor  to  an  association  of  local  lodges  of 
a  society  now  doing  business  in  this  State  which  provides  death 
benefits  not  exceeding  five  hundred  dollars  to  any  one  person  or 
disability  benefits  not  exceeding  three  hundred  dollars  in  any  one 
year  to  pay  one  person  or  both,  nor  to  any  contracts  of  reinsurance 
business  on  such  plan  in  this  State,  nor  to  domestic  societies  which 
limit  their  membership  to  the  employes  of  a  particular  city  or  town, 
designated  firm,  business  house  or  corporation,  nor  to  domestic 
lodges,  orders  or  associations  of  a  purely  religious,  charitable  and 
benevolent  description  which  do  not  provide  for  a  death  benefit  of 
more  than  one  hundred  dollars  or  for  disability  benefits  of  more 
than  one  hundred  and  fifty  dollars  to  any  person  in  one  year. 

The  Commissioner  of  Insurance  and  Banking  may  require  from 
any  society  such  information  as  will  enable  him  to  determine 
whether  such  society  is  exempt  from  the  provisions  of  this  act. 

Any  fraternal  benefit  society  heretofore  organized  and  incor- 
porated and  operating  within  the  definition  set  forth  in  Sections  1, 
2  and  3  of  this  act,  providing  for  the  benefits  in  case  of  death  or 
disability  resulting  solely  from  accidents,  but  which  does  not  obli- 
gate itself  to  pay  death  or  sick  benefits,  may  be  licensed  under  the 
provisions  of  this  act  and  shall  have  all  the  privileges  and  shall 
be  subject  to  all  the  provisions  and  regulations  of  this  act,  except 
that  the  provisions  of  this  act  requiring  medical  examinations,  val- 
uations of  benefit  certificates  and  that  the  certificates  shall  specify 
the  amount  of  benefits,  shall  not  apply  to  such  society.  (Id.,  Sec. 
29.) 

Note. — (1)     A  fraternal  benefit  society  chartered  and  operating  under 
a  license  of  the   Commissioner  of  Insurance  and  Banking  prior  to  the 
44— Int. 
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enactment  of  the  statute  of  1913,  governing  such  societies,  cannot  be 
exempted  from  complying  with  the  requirements  of  the  last  mentioned 
statute  by  merely  reducing  the  amount  of  Its  benefits  below  $300  for 
death  benefits  or  $500  for  disability  benefits  In  one  year,  but  Is  never- 
theless subject  to  said  statute  regardless  of  the  amount  of  Its  benefits. 
The  exemption  .of  certain  associations  under  Section  29  of  said  act  If 
the  benefits  are  not  In  excess  of  the  above  amounts,'  refers  only  to  a 
voluntary  unincorporated  association  and  not  to  a  corporation  already 
operating  under  a  charter  and  a  license.  (Opinion  of  Attorney  Gen- 
eral, June  27,  1913.) 

(3)  A  fraternal  benefit  society  issuing  certificates,  which  are  In  effect 
Insurance  policies,  is  thereby  doing  an  insurance  business,  and  must 
comply  with  the  laws  governing  fraternal  benefit  societies,  Including 
the  provision  requiring  such  organizations  to  obtain  a  certificate  of  au- 
thority to  do  such  business.  (Opinion  of  Attorney  General,  July  S, 
1913.) 

Taxation. 

33.  Every  fraternal  benefit  society  organized  or  licensed  under 
this  act  is  hereby  declared  to  be  a  charitable  and  benevolent  in- 
stitution, and  all  of  its  funds  and  property  shall  be  exempt  from 
all  and  every  State,  county,  district,  municipal  and  school  tax, 
other  than  taxes  on  real  estate  and  office  equipment,  when  same  is 
used  for  other  than  lodge  purposes.  (Id.,  Sec.  30.) 

Exemption  of  Certain  Associations— -Mutual  Aid  Association, 

34.  The  provisions  of  this  act  shall  not  apply  to  incorporated 
or  unincorporated  mutual  relief  or  benefit  or  burial  associations, 
operating  upon  the  assossment  plan,  whose  business  is  confined  to  not 
more  than  one  county  in  the  State,  or  to  a  territory  in  two  or  more 
adjacent  counties  included  within  a  radius  of  not  more  than  twenty-- 
five  miles  surrounding  the  city  or  town  in  which  its  principal  office 
is  to  be  located,  which  is  designated  in  its  charter,  which  are  hereby 
denominated  local  mutual  aid  associations;  providing  that  such  as- 
sociations are  in  no  manner  directly  or  indirectly  connected,  fed- 
erated or  associated  with  any  such  association,  and  do  not  directly 
or  indirectly  contribute  to  the  expense  or  support  of  any  other 
such  association  or  to  the  officers,  promoters  or  managers  thereof. 
And,  provided,  that  no  person  or  officer  shall  receive  from  said  as- 
sociation any  payment  on  account  of  organization  or  other  expenses 
or  salaries  not  a  bona  fide  resident  of  such  county,  in  which  such 
association  is  domiciled.  The  association  above  mentioned  shall 
annually  on  or  before  March  1st  file  a  statement  with  the  Com- 
missioner of  Insurance  and  Banking,  which  shall  be  signed  and 
sworn  to  by  the  president,  secretary  and  treasurer  or  the  officers 
holding  positions  corresponding  thereto.  Such  statement  shall  show 
whether  the  association  has  during  the  preceding  year  done  any 
business  outside  of  the  county  in  which  it  is  domiciled,  and  shall 
state  whether  or  not  said  association  is  associated,  federated  or 
directly  or  indirectly  connected  with  any  other,  and  shall  show 
what,  if  anything,  has  been  eontributed  during  the  preceding  year 
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by  said  association,  or  the  members  to  any  person  or  officer  or 
director  thereof  for  salaries,  commissions  or  promotion  expenses 
and  the  name  and  residence  of  the  party  or  parties  receiving  the 
same.  Should  any  person  in  such  affidavit  herein  provided  for  make 
any  false  statement  he  shall  be  deemed  guilty  of  false  swearing,  and 
punished  as  provided  by  law.  The  Commissioner  of  Insurance  and 
Banking  may,  at  his  option,  and  it  shall  be  his  duty,  if  not  satisfied 
with  said  statement,  to  demand  other  additional  statements,  and 
examine  the  books,  papers  and  records  of  said  association,  either 
himself  or  by  some  other  suitable  person,  authorized  by  him.  Should 
it  appear  to  the  .Commissioner  of  Insurance  and  Banking  that  any 
such  local  mutual  aid  association  is  not  carrying  on  business  as  set 
forth  in  this  section,  and  is  not  entitled  to  the  exemption  therein 
set  forth,  snch  association  shall  be  subject  to  and  comply  with  all 
provisions  of  this  act  as  a  fraternal  beneficiary  association.  Every 
such  local  association  claiming  to  be  entitled  to  the  benefit  of  the 
exemption  created  by  this  section 'shall  plainly?  state  upon  its  cer- 
tificates, applications  and  all  advertising  matter,  in  a  conspicuous 
manner,  that  said  association  is  a  local  mutual  aid  association,  or 
same  shall  be  deemed  subject  to  all  provisions  of  this  act.  (Id., 
See.  81.) 

Note, — Every  corporation  which  Issues  policies  of  Insurance  must  com- 
ply with  the  Insurance  laws  governing  Insurance  corporations.  If  it 
assumes,  as  a  fraternal  benefit  society,  to  Issue  Indemnity  against  death, 
accident  or  bad  health,  for  a  stipulated  or  periodical  premium  or  assess- 
ment. It  thereby  undertakes  to  do  an  Insurance  business  and  Is  not  a 
charitable  organization.  Such  a  concern  must  comply  with  all  the  laws 
regulating  fraternal  benefit  societies,  including  the  obtaining  and  hold- 
ing a  certificate  of  the  Commissioner  of  Insurance  and  Banking,  author- 
ising It  to  engage  in  that  business.  (Opinion  of  Attorney  General,  March 
7,  1918.) 

Penalties. 

35.  Any  person,  officer,  member  or  examining  physician  of  any 
society  authorized  to  do  business  under  this  act  who  shall  know- 
ingly or  willfully  make  any  false  or  fraudulent  statement  or  repre- 
sentation in  or  with  reference  to  any  application  for  membership, 
or  for  the  purpose  of  obtaining  money  from  or  benefit  in  any  society 
transacting  business  under  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  or  imprisonment  in  the  county  jail  for  not  less  than  thirty 
days,  nor  more  than  one  year,  or  both,  in  the  discretion  of  the  court ; 
any  person  who  shall  willfully  make  a  false  statement  of  any  ma- 
terial fact  or  thing  in  a  sworn  statement  as  to  the  death  or  dis- 
ability of  a  certificate  holder  in  any  such  society,  for  the  purpose 
'  of  procuring  payment  of  a  benefit  named  in  the  certificate  of  such 
holder  and  any  person  who  shall  willfully  make  any  false  state- 
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ment  in  any  verified  report  or  declaration  under  oath  required  or 
authorized  by  this  act,  shall  be  guilty  of  perjury,  and  shall  be  pro- 
ceeded against  and  punished  as  provided  by  the  statutes  of  this 
State  in  relation  to  the  crime  of  perjury. 

Any  person  who  shall  solicit  membership  for,  or  in  any  manner 
assist  in  procuring  membership  in  any  fraternal  benefit  society  not 
licensed  to  do  business  in  this  State,  or  who  shall  solicit  member- 
ship for,  or  in  any  manner  assist  in  procuring  membership  in  such 
society,  not  authorized  as  herein  provided  to  do  business  as  herein 
defined  in  this  State,  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  two  hundred  dollars. 

Any  person  who  solicits  for  or  organizes  lodges  of  such  associa- 
tion as  are  described  in  the  first  section  of  this  act  without  first 
obtaining  from  the  Commissioner  of  Insurance  and  Banking  a  cer- 
tificate of  authority  showing  that  the  association  has  complied  with 
the  provisions  of  this  act,  and  is  entitled  to  do  business  in  this 
State,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  two  hundred  and  fifty  dollars,  or  by  impris- 
onment in  the  county  jail  for  not  less  than  three  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment;  provided,  the 
provisions  of  this  section  shall  not  be  so  construed  as  to  prohibit 
any  member  or  members  of  a  local  or  subordinate  lodge  from  so- 
liciting any  person  or  persons  to  become  a  member  of  any  local 
or  subordinate  lodge  already  in  existence ;  and  providing,  further, 
the  provisions  of  this  section  shall  not  apply  to  any  member  or 
members  of  any  local  or  subordinate  lodge  who  participate  in,  super- 
vise, or  directs  or  conducts  the  organization  or  establishment  of 
any  local  or  subordinate  lodge  within  the  limits  of  the  county  of 
his  or  their  residence  or  lodge  district.  All  certificates  of  authority 
for  agents  or  solicitors  shall  be  issued  by  the  Commissioner  npon 
application  made  therefor  by  any  of  the  general  officers  of  the  asso- 
ciation, or  by  any  agent  whom  the  properly  authorized  governing 
body  of  the  association  haB,  by  resolution  filed  with  the  Commis- 
sioner of  Insurance  and  Banking,  duly  empowered  to  make  such 
application,  and  all  such  certificates  shall  be  revoked  by  the  Com- 
missioner upon  the  request  of  the  association,  and  may  be  revoked 
for  cause  upon  like  ground,  and  in  like  manner  as  the  certificates 
of  authority  of  agents  for  life  insurance  companies  under  the  laws 
of  this  State.  All  such  certificates  shall  be  renewed  annually  and 
shall  expire  on  the  first  day  of  April  of  each  year,  and  a  fee  of 
$1.00  shall  be  paid  for  the  use  of  the  State  for  the  issuanee  of  said 
such  certificate. 

Any  society  or  any  officer,  agent  or  employe  thereof  neglecting 
or  refusing  to  comply  with  or  violating  any  of  the  provisions  of  this 
act,  the  penalty  for  which  neglect,  refusal  or  violation  is  not  speci- 
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tied  in  this  section,  shall  be  fined  not  exceeding  two  hundred  dol- 
lars npon  conviction  thereof.     (Id.,  Sec.  32.) 

Repeal  of  Former  Acts. 

36.  Chapter  36,  Acts  of  the  First  Called  Session  of  the  Thirty- 
first  Legislature  and  Chapter  22,  Acts  of  the  Second  Called  Session 
of  the  Thirty-first  Legislature,  and  Chapter  92,  Acts  of  the  Regular 
Session  of  the  Thirty-second  Legislature,  and  all  other  laws  in  con- 
flict with  this  act  are  hereby  repealed.    (Id.,  Sec.  33.) 


37.  The  fact  that  a  large  class  of  the  citizens  of  Texas  carry  life 
insurance  policies  in  the  numerous  fraternal  beneficiary  societies 
of  the  State,  making  many  families  dependent  on  said  organization 
for  life  insurance,  and  the  further  fact  that  the  present  law  gov- 
erning said  societies  is  neither  clear  nor  adequate  to  properly  reg- 
ulate and  control  said  organizations,  creates  an  imperative  public 
necessity  and  emergency,  requiring  that  the  rule  that  all  bills  be 
read  on  three  several  days  in  each  house  he  suspended,  and  the 
same  is  hereby  suspended,  and  this  act  shall  take  effect  and  be  in 
force  as  set  forth  in  its  provision  from  and  after  its. passage,  and 
it  is  so  enacted.    (Id.,  Sec.  34.) 
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Home  (,'ouipaiiles  Hay  Be  Incorporated. 

1.  Private  corporations  may  be  created  by  the  voluntary  asso- 
ciation of  three  or  more  persons  for  the  purposes  and  in  the  manner 
hereinafter  mentioned.     (R.  S.,  Art.  1120.) 

For  What  Purposes  Corporations  Mar  Be  Created. 

2.  The  purposes  for  which  private  corporations  may  be  formed 
are    *    •    *.    (R.  S„  Art.  1121.) 

Caption  to  Act  Providing  That  Corporate  Surety  Companies  Hay  Become 
Sureties  on  Bond  of  State  and  County  Officials. 

3.  An  act  to  amend  Chapter  13,  Title  "71,  of  the  Revised  Civil 
Statutes  of  Texas,  1911,  providing  that  corporate  surety  companies 
may  become  sureties  on  bonds  of  county  and  State  officials,  and 
district  and  municipal  officials,  and  declaring  an  emergency.'  (Acts 
33rd  Leg.,  Chap.  66,  Caption.) 

To  Act  as   Surety   or  Guarantor,   Trustee,   Assignee,   Executor,   Adminis- 
trator, Etc 

Be  it  enacted  by  the  Legislature  of  .the  State  of  Texas:  That 
Articles  4928  and  4929,  Chapter  13,  Title  71,  of  the  Revised  Civil 
Statutes  of  Texas,  1911,  be  and  the  same  are  hereby  amended  so 
that  hereafter  they  shall  read  as  follows : 

4.  Private  corporations  may  be  created  to  act  as  trustee,  as- 
signee, executor,  administrator,  guardian,  and  receiver,  when  desig- 
nated by  any  person,  corporation  or  court  to  do  so,  and  to  do  a 
general  fiduciary  and  depository  business;  to  act  as  surety  and 
grantor  of  the  fidelity  of  employes,  trustees,  executors,  adminis- 
trators, guardians  or  others  appointed  to,  or  assuming  the  perform- 
ance of  any  trust,  public  or  private,  under  appointment  of  any  court 
or  tribunal,  or  under  contract  between  private  individuals  or  cor- 
porations; also  upon  any  bond  or  bonds  that  may  be  required  to 
be  filed  in  any  judiciary  proceedings ;  also  to  guarantee  any  con- 
tract or  undertaking  between  individuals  or  private  corporations 
and  the  State  and  municipal  corporations  or  counties,  or  between 
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corporations  and  individuals;  to  act  as  executor  and  testamentary 
guardian  when  designated  by  such  decedents;  or  to  act  as  adminis- 
trator or  guardian  when  appointed  by  any  court  having  jurisdic- 
tion ;  also,  on  any  bond  or  bonds  that  may  be  required  of  any  State 
official,  district  official,  county  or  official  of  any  school  district  or  of 
any  municipality;  provided,  that  the  commissioners'  courts  of  each 
county  shall  have  the  right  to  reject  any  or  all  official  bonds  made 
by  surety  companies  and  in  their  discretion  may  require  any  or  all 
officials  to  make  their  official  bonds  by  personal  sureties ;  provided, 
also,  that  any  such  bond  may  be  accepted  and  approved  by  the 
officer  charged  by  law  with  the  duty  of  accepting  and  approving 
the  same  without  being  signed  by  other  securities  than  such  cor- 
poration, and  provided  further,  that  when  any  such  bond  shall 
exceed  fifty  thousand  dollars  in  penal  sum,  the  officer  or  officers 
charged  by  law  with  the  duty  of  approving  and  accepting  such 
bond  may  require  that  such  bond  be  signed  by  two  or  more  surety 
companies,  or  by  one  surety  company  and  two  or  more  good  and 
sufficient  personal  sureties,  in  the  discretion  of  the  principal  or 
official  of  whom  the  bond  is  required,  and  any  statute  or  law  to 
the  contrary,  or  requiring  any  such  bond  to  be  signed  by  two  or 
more  good  and  sufficient  sureties,  shall  be  governed  and  controlled 
by  the  provisions  of  thiB  article — provided,  also,  that  each  cor- 
poration, making  or  offering  to  make  any  bond  under  this  article, 
shall  publish  in  some  newspaper  of  general  circulation  in  the  county 
where  such  company  is  organized  or  has  its  principal  office  on  the 
first  day  of  February  of  each  year,  a  statement  of  its  condition  on 
the  previous  thirty-first  day  of  December,  showing  under  oath  its 
assets  and  liabilities  that  a  copy  of  said  statement  be  filed  with 
the  Commissioner  of  Insurance  and  Banking  before  the  first  of 
March  of  the  year  following,  and  a  fee  of  $25  be  paid  to  that  officer 
for  filing  the  same,  and  that  an  examination  of  its  affairs  may  be 
made  at  any  time  by  the  Commissioner  of  Insurance  and  Banking ; 
such  examination  to  be  at  the  expense  of  the  company;  provided, 
that  said  corporation  organized  under  the  provisions  of  this  article 
shall  have  a  paid-up  capital  stock  of  not  less  than  $100,000,  and 
shall  keep  on  deposit  with  the  State  Treasurer  money,  bonds  or 
other  securities  in  an  amount  not  less  than  $50,000 ;  and  said  securi- 
ties be  approved  by  the  Commissioner  of  Insurance  and  Banking, 
and  that  this  amount  be  kept  intact  at  all  times.  And  further  pro- 
viding that  all  foreign  corporations  transacting  the  business  of  a 
guaranty  and  fidelity  company  in  this  State  file  with  the  Commis- 
sioner of  Insurance  and  Banking  an  affidavit  showing  that  such 
foreign  company  has  on  deposit  with  the  State  Treasurer  of  its 
home  State  $100,000  or  more,  in  money,  bonds  or  other  securities 
for  the  protection  of  its  policyholders,  (R.  S.,  4928,  as  amended 
by  Sec.  1,  Chap.  66,  Gen.  Laws  33rd  Leg.) 
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Note. —  (1)  A  corporation  organized  for  the  purpose  of  erection  or  re- 
pair of  any  building  or  Improvement,  accumulation  and  loaning  of  money 
for  said  purposes,  for  the  purchase,  sale  and  subdivision  of  real  property; 
to  act  as  a  trustee,  assignee,  executor,  administrator,  guardian  or  re- 
ceiver, to  do  a  general  fiduciary  and  depository  business,  to  act  as  surety 
and  guarantor  of  the  fidelity  of  employes,  go  on  bonds  required  in  any 
judicial  proceedings,  to  act  as  executor  and  testamentary  guardian,  to 
act  as  administrator  or  guardian  when  appointed  by  court.  Held,  that 
a  deposit  of  $50,000  must  be  made.  (Attorney  General's  opinion,  Juno 
9,  189S.) 

<2)  The  deposit  by  a  company  under  above  law  may  be  made  by  de- 
positing Its  own  bonds  secured  by  mortgage  on  Its  own  property.  (At- 
torney General's  opinion,  October  24,  1901.) 

(3)  A  company  for  the  purpose  of  acting  "as  trustee,  assignee,  execu- 
tor, administrator,  guardian  or  receiver,  when  designated  by  any  person, 
corporation  or  court  so  to  do  and  to  do  a  general  fiduciary  and  depository 
business,"  must  make  and  publish  annual  statement  as  prescribed  In 
above  section  and  pay  the  fee  for  filing  same;  but  such  a  company  la  not 
a  guaranty  and  fidelity  company,  and  Is  not  required  to  make  the  deposit 
mentioned.  Any  company,  however,  before  doing  a  guaranty,  fidelity  or 
surety  business  must  make  such  deposit  in  order  to  obtain  a  certificate  of 
authority  to  do  such  business.  (Attorney  General's  opinion,  November 
11,  1905.) 

(4)  A  company  organized  for  the  purpose  of  doing  business  as  pre- 
scribed in  above  section,  may  lawfully  be  licensed  if  it  has  a  paid-up  cap- 
ital of  $100,000,  notwithstanding  Its  charter  authorizes  It  to  have  a 
capital  in  excess  of  that  amount.  (Opinion  of  Attorney  General,  August 
29,  1910.) 

(5)  A  company  organized  underline  laws  of  another  State,  whose 
charter  authorizes  it  to  do  the  kinds  of  business  mentioned  In  above 
section  as  well  as  other  kinds  of  Insurance,  may  be  licensed  to  do  the 
business  mentioned  In  said  section  If  it  has  a  paid-up  capital  of  $100,000, 
although  It  has  a  larger  authorized  capital;  but  If  it  does  any  other  class 
of  business,  its  entire  authorized  capital  must  be  first  paid  up.  (Opinion 
of  Attorney  General,  August  29,  1910.) 

(6)  A  company  organized  under  the  above  section,  before  doing  a 
fidelity  or  surety  business,  must  deposit  the  securities  as  therein  men- 
tioned; but  It  may  do  the  other  kinds  of  insurance  business  as  provided 
in  Its  charter,  except  fidelity  and  surety,  without  being  required  to  make 
the  deposit.     (Opinion  of  Attorney  General,  December  30,  1910.) 

(7)  A  corporation  organized  under  the  laws  of  the  State  of  Texas  in 
Section  37,  Chapter  130,  General  Laws  Twenty-fifth  Legislature  as 
amended  by  Section  1,  Chapter  127,  General  Laws  of  Twenty-eighth 
Legislature,  R.  S.,  Art.  4928,  and  whose  charter  authorizes  It  to  do  a 
general  surety  business  and  make  fidelity  bonds,  should  obtain  a  license 
from  the  Commissioner  of  Insurance  and  Banking,  and  comply  with  all 
the  laws  governing  fidelity,  surety  and  guaranty  companies  doing  busi- 
ness in  Texas.     (Opinion  of  Attorney  General,  December  2,  1912.) 

(8)  A  certificate  of  deposit  Is  "Securities"  within  the  meaning  of  the 
law,  and  may  be  deposited  by  a  bonding  and  surety  company  In  the 
State  Treasury.     (Opinion  of  Attorney  General,  April  19,  1913.) 

(9)  Corporate  surety  companies  may  become  sureties  on  bondB  of 
all  State  and  county  officers,  Including  tax  collectors.  (Opinion  of  At- 
torney General,  June  12,  1914.) 
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Bonds,   Undertakings,   Obligations,   Recognizances  or  Guaranties  May  Be 
Executed  by  Surety  Companies. 

5.  Whenever  any  bond,  undertaking,  recognizance  or  other  obli- 
gation is,  by  law  or  charter,  ordinances,  rules  and  regulations  of  a 
municipality,  board,  body,  organization,  court,  judge  or  public 
officer,  required  or  permitted  to  be  made,  given,  tendered  or  filed, 
and  whenever  the  performance  of  any  act,  duty  or  obligation,  or 
the  refraining  from  any  act,  is  required  or  permitted  to  be  guar- 
anteed, such  bond,  undertaking,  obligation,  recognizance  or  guaran- 
tee may  be  executed  by  a  surety  company,  qualified  as  hereinbefore 
provided;  and  such  execution  by  such  company  of  such  bond,  un- 
dertaking, obligation,  recognizance  or  guaranty  shall  be  in  all  re- 
spects a  full  and  complete  compliance  with  every  law,  charter,  rule 
or  regulation  that  such  bond,  undertaking,  obligation,  recognizance 
or  guaranty  shall  be  executed  by  one  surety  or  by  one  or  more 
sureties,  or  that  such  sureties  shall  be  residents,  or  householders, 
or  freeholders,  or  either,  or, both,  or  possess  any  other  qualification 
and  all  courts,  judges,  heads  of  departments,  boards,  bodies,  munici- 
palities, and  public  officers  of  every  character,  shall  accept  and  treat 
such  bond,  undertaking,  obligation,  recognizance  or  guaranty,  when 
so  executed  by  such  company  as  conforming  to,  and  fully  and  com- 
pletely complying  with,  every  requirement  of  every  such  law,  char- 
ter, ordinance,  rule  and  regulation;  and  provided  any  suit  on  any 
bond  issued  under  Articles  4928  and  4929,  shall  be  brought  at  the 
plaee  provided  by  Article  4934,  Revised  Statutes,  1911,  and  if  the 
corporation  issuing  the  bond  sued  on  has  no  agent  in  the  county 
where  said  bond  was  issued  then  the  Commissioner  of  Insurance 
and  Banking  of  this  State  is  made,  by  consent  of  the  said  com- 
pany, its  agents  on  whom  service  of  process  may  be  held.  (R.  S., 
Art  4929,  as  amended  by  Sec.  1,  Chap.  66,  33rd  Leg.) 

Emergency  Clause. 

6.  The  fact  that  there  are  recurring  vacancies  in  county  offices 
caused  by  deaths,  removals  and  resignations  and  that  there  is  now 
no  provision  for  corporate  surety  bonds  for  such  officials  creates  an 
emergency  and  an  imperative  public  necessity,  requiring  a  suspen- 
sion of  the  constitutional  rule  which  requires  that  bills  be  read  on 
three  several  days,  and  the  same  is  so  suspended,  and  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage,  and  it  is 
so  enacted.     (Acts  33rd  Leg.,  Chap.  66,  Sec.  2.) 

Must  Comply  With  Requirements  of  Every  Law — Capital  Stock  of  *IOO,- 
OOO — Must  Deposit  Securities  of  «50,0OO  and  «2S.OOO. 

7.  Such  company  to  be  so  qualified  to  so  act  as  surety  or  guaran- 
tor, must  comply  with  the  requirements  of  every  law  of  this  State 
applicable  to  such  company  doing  business  therein;  must  be  au- 
thorized under  the  laws  of  the  State  where  incorporated,  and  under 
its  charter  to  become  surety  upon  such  bond,  undertaking,  obliga- 
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tion,  recognizance  or  guaranty ;  must  have  a'  fully  paid  up  and 
safely  invested  and  unimpaired  capital  of  at  least  $100,000;  must 
have  good  available  assets  exceeding  its  liabilities,  which  liabilities 
for  the  purpose  of  this  chapter  "shall  be  taken  to  be  its  capital  stock, 
its  outstanding  debts  and  a  premium  reserve  at  the  rate  of  fifty  per 
centum  of  the  current  annual  premiums  on  each  outstanding  bond, 
undertaking,  recognizance  and  obligation  of  like  character  in  force ; 
must  file  with  the  Commissioner  of  Insurance  and  Banking  a  cer- 
tified copy  of  its  certificate  of  incorporation,  a  written  application 
to  be  authorized  to  do  business  under  this  chapter  and  also,  with 
such  application,  and  in  each  year  thereafter  a  statement  verified 
under  oath  made  up  to  December  31st  preceding,  stating  the  amount 
of  its  paid-up  cash  capital,  particularizing  each  item  of  investment, 
the  amount  of  premiums  upon  existing  bonds,  undertakings,  recog- 
nizances and  obligations  of  like  character  in  force  upon  which  it 
is  surety;  the  amount  of  liability  for  unearned  portion  thereof  es- 
timated at  the  rate  of  fifty  per  centum  of  the  current  annual 
premiums  on  each  such  bond,  undertaking,  recognizance  and  obli- 
gation in  force,  stating  also  the  amount  of  its  outstanding  debts 
of  all  kinds,  and  such  further  facts  as  may  be  by  the  laws  of  this 
State  required  of  such  company  in  transacting  business  therein; 
and  if  such  company  be  organized  under  the  laws  of  any  other 
State  than  this  State  it  must  also  have  on  deposit  with  a  State 
officer  of  one  of  the  States  of  the  United  States  not  less  than 
$100,000  in  good  securities,  deposited  with  and  held  by  such  officer 
for  the  benefit  of  the  holders  of  its  obligations ;  must  also  appoint 
an  attorney  in  this  State  upon  whom  process  of  law  can  he  served, 
which  appointment  shall  continue  until  revoked  by  another  attor- 
ney substituted,  and  must  file  with  the  Commissioner  of  Insurance 
and  Banking  written  evidence  of  such  appointment,  which  shall 
state  the  residence  and  office  of  such  attorney;  and  such  service  of 
process  may  also  be  made  upon  the  Commissioner  of  Insurance  of 
this  State,  by  virtue  of  his  office,  and  shall  be  as  effective  as  if  made 
upon  said  attorney ;  and  must  also  have  on  deposit  with  the  Treas- 
urer of  this  State  at  least  $50,000  in  good  securities,  worth  at  par 
and  market  value  at  least  that  sum,  of  the  value  of  which  securities 
the  Commissioner  of  Insurance  shall  judge,  held  for  the  benefit  of 
tbe  holders  of  the  obligations  of  such  company;  said  securities  so 
deposited  with  said  Treasurer  to  remain  with  him  in  trust  to  answer 
any  default  of  said  company  as  surety  upon  any  such  bond,  under- 
taking, recognizance  or  other  obligation,  established  by  final  judg- 
ment upon  which  execution  may  lawfully  be  issued  against  said 
company ;  said  Treasurer  and  his  successors  in  office  being  hereby 
directed  to  so  receive  and  hereafter  retain  such  deposit  under  this 
act  in  trust,  for  the  purposes  hereof;  such  company,  however,  at 
all  times  to  have  the  right  to  collect  the  interest,  dividends  and 
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profits  upon  such  securities,  and  from  time  to  time  withdraw  such 
securities  or  portions  thereof,  substituting  therefor  others  of  equally 
good  character  and  value,  to  the  satisfaction  of  said  Treasurer,  and 
such  securities  and  substitutes  therefor  shall  be  at  all  times  exempt 
from  and  not  subject  to  levy  under  writ  or  process  of  attachment; 
and,  further,  shall  not  be  sold  under  any  process  against  such  com- 
pany until  after  thirty  days  notice  to  said  company,  specifying  the 
time,  place  and  manner  of  such  sale,  and  the  process  under  which 
the  purpose  for  which  it  is  to  be  made,  accompanied  by  a  copy  of 
such  process ;  provided,  however,  that  whenever  any  Buch  com- 
pany, domestic  or  foreign,  has  been  engaged  in  this  State  in  the 
business  contemplated  by  this  act,  has  made  deposit  in  this  State, 
'in  trust  or  otherwise,  of  securities,  to  answer  any  default  of  such 
company  upon  any  such  bond,  undertaking,  recognizance,  guaranty 
or  stipulation,  such  securities  so  deposited  shall  be  by  the  trustee 
or  custodian  thereof  transferred  and  delivered  to  said  Treasurer  of 
this  State  in  trust  for  the  same  purposes  under  and  subject  to  all 
the  rights  and  equities  of  all  parties  interested,  and  to  the  terms 
and  provisions  of  this  act,  and  thereupon  such  deposit  shall  remain 
in  trust  under  and  subject  to  the  terms  and  provisions  of  this  act, 
and  whenever  such  deposit  has  been  made  with  a  trustee  by  order 
of  any  court  or  other  authority,  by  order  or  otherwise,  to  direct 
such  transfer  to  said  Treasurer ;  and  in  case  such  deposit  is  less  than 
the  sum  of  $60,000,  then  said  company  must  deposit  with  said  Treas- 
urer securities  sufficient  to  increase  said  deposit  to  said  sum  of 
$50,000,  as  required  by  this  chapter;  provided,  domestic  corpora- 
tions chartered  for  the  purpose  of  doing  business  under  this  chap- 
ter within  thiB  State  alone  shall  be  required  to  deposit  securities 
as  hereinbefore' provided  for  to  the  amount  of  $25,000.  {R.  S.  Art. 
4930.) 

Note. — (1>  Guaranty  and  fidelity  companies  chartered  to  do  business 
In  Tezas  alone  required  to  deposit  (25,000  with  Treasurer,  which  amount 
ma?  be  a  part  of  the  1 100,000  capital  stock.  (Attorney  General's  opinion, 
December  18,  1901.) 

(2)  A  company  cannot  make  bonds  for  officers  of  national  banks  In 
Tezas,  unless  It  Is  licensed  to  do  business  under  the  laws  of  this  State. 
(Opinion  of  Attorney  General.  November  13,  1903.) 

(3)  The  statutes  relating  to  the  Incorporation  of  other  insurance  com- 
.  panics  govern  also  in  case  of  a  company  organized  to  do  business  under 

the  provisions  of  above  section,  and  the  charter  should  be  filed  with  the 
Commissioner  of  Insurance  and  not  with  the  Secretary  of  State;  the 
amount  of  the  deposit  Is  325,000  by  a  company  organised  in  Tezas.  (Opin- 
ion of  Attorney  General,  July  20,  1906.) 

(4)  A  company  chartered  and  operating  under  above  section  may  In- 
vest its  capital  In  the  capital  stock  of  national  banks,  but  not  In  the 
capital  stock  of  any  other  corporation;  but  it  may  Invest  Its  surplus 
funds  In  the  capital  stock  of  other  dividend-paying  corporations.  (Opin- 
ion of  Attorney  General,  July  26,  1906.) 

(5)  Fidelity,  guaranty  and  surety  companies  are  insurance  companies 
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and  are  subject  to  the  lavs  under  which  Insurance  companies  obtain  and 
hold  certificates  of  authority  to  do  business,  and  under  which  t.liej  are 
forbidden  to  remove  suits  to  Federal  courts.  (Opinion  of  Attorney  Gen- 
era), April  IE,  1909.) 

(6)  Bonds  or  notes  secured  by  first  liens  on  real  estate  mar  be  de- 
posited by  a  surety  company.  (Opinion  of  Attorney  General,  October 
1,  1910.) 

(7)  A  surety  company,  organized  In  another  State  or  Territory,  but 
having  no  deposit  anywhere,  may  deposit  $100,000  in  Texas,  and  In  order 
to  be  authorized  to  do  business  In  Texas,  would  be  required  to  make  an 
additional  deposit  with  the  Treasurer  of  this  State,  of  150,000;  but  It 
would  not  meet  the  requirements  of  the  law  It  It  deposited  only  1100,000 
In  Texas,  and  (50,000  in  some  other  State  or  Territory.  (Opinion  of 
Attorney  General,  April  3,  1911.) 

(8)  The  deposit  of  securities  required  by  law  to  be  made  by  fidelity 
and  security  companies  with  the  Treasurer  of  the  State  of  Texas,  1b  a 
general,  and  not  a  special  deposit,  and  is  made  for  the  protection  of  all 
the  holders  of  the  obligations  of  the  company  wherever  they  may  reside, 
and  is  not  merely  for  the  benefit  of  Texas  policyholders.  (Opinion  of 
Attorney  General,  August  27,  1913.) 

(9)  "Outstanding  debts"  in  above  statute  refers  to  ascertained  and 
liquidated  demands  and  not  to  Butts  or  claims  pending  on  policies  un- 
adjusted end  reduced  to  judgment.  Securities  deposited  by  a  surety  In- 
surance company  in  Louisiana,  under  the  laws  of  that  State,  are  available 
assets.  Pendency  of  litigation  among  stockholders  of  such  a  company 
is  no  ground  for  refusing  to  license  it.  Ordinarily  a  corporation's  stock  la 
not  reckoned  as  a  liability  in  determining  Its  solvency.  (Opinion  of 
Attorney  General,  March  3,  1916.) 

Commissioner  Shall  Issue  Certificate,  When. 

8.  That  the  Commissioner  of  Insurance'  and  Banking,  upon  due 
proof  by  any  such  company  of  its  possessing  the  qualifications  in 
this  act  specified,  shall  issue  to  such  company  a  certificate  setting 
forth  that  such  company  has  qualified,  and  is  authorized  for  the 
ensuing  year  to  do  business  under  this  chapter,  which  said  certifi- 
cate shall  be  evidence  of  such  qualification  of  such  company,  and 
of  its  authorization  to  become  and  to  be  accepted  as  sole  surety 
on  all  bonds,  undertakings,  recognizances  and  obligations  required 
or  permitted  by  law  or  the  charter,  ordinances,  rules  or  regulations 
of  any  municipality,  board,  body,  organization  or  public  officer,  and 
the  solvency  or  credit  of  such  company  for  all  purposes,  and  its 
sufficiency  as  such  surety.     (R.  S.,  Art.  4931.) 

May  Surrender  Certificate   of   Qualification  But  Host  File  With   State 
Treasurer  Bond  to  Cover  Liabilities,  Before  Withdrawing  Securities.' 

9.  That  any  such  company,  domestic  or  foreign,  may  at  any  time 
surrender  to  the  Commissioner  of  Insurance  and  Banking  its  said 
certificate  or  qualification,  and  shall  thereupon  cease  to  engage  in 
said  business  of  suretyship;  and  such  eompany  shall  thereupon  be 
entitled  to  the  release  and  return  of  its  said  deposit  as  aforesaid, 
in  manner  following:  Said  company  shall  file  with  said  Commis- 
sioner of  Insurance  and  Banking  a  statement  in  writing,  under  o»th, 
giving  the  date,  name  and  amount  of  all  its  then  existing  obligations* 
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of  suretyship  in  this  State,  briefly  stating  the  facts  of  each  ease  to 
said  Commissioner  of  Insurance  and  Banking,  who,  after  examina- 
tion of  the  facts,  shall  require  said  company  to  file  with  the  treas- 
urer of  this  State  a  bond,  payable  to  the  State,  in  a  sum  equal  to 
the  whole  amount  of  its  liability  in  this  State,  under  its  contracts, 
conditioned  for  the  faithful  performance  and  fulfillment  of  all  its 
outstanding  obligations,  or  it  may,  at  its  option,  reinsure  its  risks 
in  some  surety  company  authorized  to  do  business  in  this  State,  or 
cancel  all  bonds  on  which  it  is  liable,  and  return  a  pro  rata  of  the 
premium  received  thereon,  whenever  such  cancellation  and  return 
can  be  done  without  impairing  its  obligations  to  third  parties.  (R. 
S.,  Art.  4932.) 

Note. — (1)  Securities  may  be  withdrawn  when  the  company  makes 
proper  statement  under  oath  showing  compliance  with  requirements  of 
the  law.  Such  showing  1b  Incomplete  unless  full  amount  of  each  out- 
standing obligation  be  given;  where  obligations  or  bonds  are  or  have  been 
In  litigation,  full  and  final  discharge  by  the  court  must  be  shown  to  ob- 
tain release  or  liability;  certified  copy  of  resolution  by  board  of  directors 
authorizing  surrender  of  qualification  certificate  and  withdrawal  of  securi- 
ties, together  with  authenticated  showing  as  to  number  of  directors,  num- 
ber present,  and  votes  for  and  against  the  resolution,  should  also  be 
furnished;  and  the  list  of  outstanding  obligations  should  show  the  date, 
character,  full  amount,  and  name  of  principal  signing  each.  (Opinion  of 
Attorney  General,  February  2G,  1911.) 

(2)  The  bond  required  to  be  filed  before  securities  are  withdrawn  can- 
not be  made  to  cover  Judgments  already  rendered  and  appealed,  but  a 
sufficient  amount  of  securities  to  pay  off  such  Judgments*  should  they 
become  final,  must  be  retained  In  the  State  Treasury.  An  examination 
of  the  company's  affairs  should  be  made  to  ascertain  its  outstanding  lia- 
bilities and  fix  amount  of  bond  required.  (Opinion  of  Attorney  General, 
November  la,  1911.) 

(3)  A  surety  company  desiring  to  withdraw  from  the  State  and  be 
permitted  to  withdraw  Its  deposit  In  the  State  Treasury,  as  a  ground  for 
such  withdrawal  files  with  the  Commissioner  of  Insurance  and  Banking 
a  reinsurance  contract  by  which  Its  business  Is  reinsured  in  a  company 
authorised  to  do  business  in  Texas,  a  provision  In  such  reinsurance  con- 
tract that  the  reinsuring  company  shall  not  admit  or  deny  a  liability  on 
any  bond  of  the  reinsured  company  unless  by  consent  of  the  latter,  vitiates 
the  contracts  to  the  extent  that  withdrawal  of  the  securities  should  not 
be  permitted,  the  reinsurance  not  being  absolute  but  merely  tentative. 
(Opinion  of  Attorney  General,  December  26,  1912.) 

Company  Hay  Withdraw  From  Bond. 

10.  Any  surety  company  may  withdraw  from  the  bond  of  any 
trustee,  guardian,  assignee,  receiver,  executor,  administrator  or 
other  fiduciary,  in  like  manner  and  by  like  proceedings  as  is  now 
provided  by  law  in  the  case  of  individual  sureties.  (R.  S.,  Art. 
4933.) 

Hay  Be  Sued  In  County  Where  Bond  is  Filed. 

11.  If  any  suit  be  instituted  upon  any  bond  or  obligation  of 
any  surety  company,  the  proper  court  of  the  county  wherein  said 
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bond  is  filed  shall  have  jurisdiction  of  said  cause,  and  services 
therein  shall  be  made,  either  upon  the  attorney  for  said  company, 
by  thie  act  required  to  be  appointed,  or  upon  the  Commissioner  of 
Insurance  and  Banking  and  such  service  shall  be  to  all  intents 
valid  and  effectual  as  service  upon  said  company.  And  such  guar- 
anty, fidelity  and  surety  companies  shall  be  deemed  resident  of 
the  counties  wherever  they  may  do  business,  and  the  doing  or 
performing  of  any  business  in  any  county  shall  be  deemed  an  ac- 
ceptance of  the  provisions  of  this  act.     (R.  S.,  Art.  4934.) 

State  Treasurer  to  Pay  Claims  When  Company  Has  Defaulted. 

12.  Should  any  company  of  the  character  named  or  enumerated 
in  this  chapter  fail  or  refuse  to  pay  any  loss  by  it  incurred  in  this 
State  within  sixty  days  after  its  liability  thereupon  shall  have  been 
by  suit  finally  determined,  upon  satisfactory  proof,  to  the  Treas- 
urer of  this  State,  of  such  liability  and  of  its  non-payment,  said 
Treasurer  shall,  out  of  the  deposits  so  made  with  him,  as  by  this 
act  provided,  pay  said  loss,  and  when  he  shall  have  done  so  he 
shall  at  once  certify  to  the  Commissioner  of  Insurance  and  Bank- 
ing the  fact  of  such  default  on  the  part  of  said  company,  where- 
upon said  Commissioner  shall  forthwith  cancel  and  annul  the  cer- 
tificate of  authority  of  such  company  to  do  business  in  this  State ; 
provided,  that  such  payment  shall  not  operate  to  release  the  com- 
pany from  payment  of  any  balance  which  it  still  may  owe  after 
such  payment  by  the  Treasurer  of  this  State  has  been  made.  (It. 
S.,  Art.  4935.) 

Shall  Be  Held  to  Be  the  Agent. 

13.  Any  person  who  solicits  business  for  or  on  behalf  of  such 
corporation,  or'  makes  or  transmits  for  any  person  other  than  him- 
self, any  application  for  guaranty  or  security,  or  who  advertises 
or  otherwise  gives  notice  that  he  will  receive  or  transmit  same,  or 
who  shall  receive  or  transmit  same,  or  who  shall  receive  or  deliver 
a  contract  of  guaranty  or  security,  or  who  shall  examine  or  in- 
vestigate the  character  of  any  applicant  for  guaranty  or  security 
than  himself,  or  who  shall  refer  any  applicant  for  guaranty  or 
security  to  such  corporation,  whether  any  of  said  acts  shall  be  done 
at  the  instance  and  request,  or  by  the  employment  of  such  cor- 
poration, or  other  corporation  or  person,  or  any  person  who  shall 
issue  indemnifying  bonds  or  contracts,  whose  solvency  and  com- 
pliance with  his  said  bonds  or  obligations  is  guaranteed  directly  or 
indirectly  by  any  corporation,  shall  be  held  to  be  the  agent  oi 
such  corporation,  so  far  as  relates  to  all  the  liabilities  and  penal- 
ties prescribed  by  this  act.     (R.  S-,  Art.  4936.) 
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Five  Hundred  Dollar  Penalty  for  Accepting  Corporation  Which   Has  Not 
Compiled  With  the  Law. 

14.  Any  person,  association  of  persons  or  corporations,  who  shall 
accept  any  corporation  created  for  the  purpose,  or  either  of  thorn, 
mentioned  in  Article  4928,  Sec.  257,  without  such  corporation  hav- 
ing previously  complied  with  the  provisions  and  requirements  of 
this  chapter,  and  having  received  from  the  Commissioner  of  Insur- 
ance and  Banking  the  certificate  of  authority  provided  for  in  this 
chapter,  shall  forfeit  as  a  penalty  the  sum  of  five  hnndred  dollars, 
to  be  recovered  by  suit  in  the  name  of  the  State  in  any  court  of 
competent  jurisdiction.     (R.  S.,  Art.  4937.) 

When  Bond  Has  Been  Canceled,  Statement  for  Cause  Must  Be  Made  in 

Writing. 

15.  When  any  corporation  Bhall  cancel  a  bond  of  guaranty  or 
indemnity,  or  shall  notify  the  employer  of  the  person  whose  fidelity 
is  guaranteed,  that  said  corporation  will  no  longer  guarantee  or  be 
security  for  the  fidelity  of  said  person,  or  when  said  corporation 
has  once  guaranteed  the  fidelity  of  any  person,  or  acted  as  security 
therefor,  and  on  application  refuses  to  do  so  again,  it  shall  fur- 
nish to  such  person  a  full  statement  in  writing  of  the  facts  on 
which  the  action  of  the  corporation  is  based,  and  if  such  action  be 
based  in  whole  or  in  part  on  information,  all  such  information : 
and  any  such  corporation  failing  or  refusing  to  furnish  any  such 
written  statement  within  thirty  days  after  a  request  therefor  shall 
be  liable  to  such  person  injured  in  the  sum  of  five  hundred  dol- 
lars in  addition  to  all  other  damages  caused  thereby,  which  may  bo 
sued  for  and  recovered  in  any  court  of  competent  jurisdiction. 
(R.  S.,  Art.  4938.) 

Commissioner  Shall  Revoke   Certificate  of  Authority,   When. 

16.  If  any  such  corporation  shall  fail  or  refuse  to  comply  with 
the  provisions  of  this  chapter,  the  Commissioner  of  Insurance  and 
Banking  shall  revoke  the  certificate  of  authority  issued  said  cor- 
poration.    (R,  S.,  Art.  4939.) 

Charged  With  Public  Use. 

17.  Corporations  created  for  the  purposes  mentioned  in  Article 
4928,  Sec.  257,  are  hereby  declared  to  be  charged  with  a  public 
use.     (R.  S.,  Art.  4940.) 
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NOTES  ON 

FIDELITY,  GUARANTY  AND  SURETY 

COMPANIES 

Surety  Companies — Application  of  Statute  1,  2  • 

Contract  of  Surety  Company — Nature  and  Extent   of  Liability  of 
Surety  3 

(a)  Building  Bonds  4 

(b)  Federal  Bonds — Default  or  Other  Misconduct  of  Officer  or 


(c)     Indemnity  Bonds  6 
Requisites  of  Bonds  7 
Sufficiency  of  Bond  8,  9 
Alterations  in  Contract  10,  11 
Bonds  of  Foreign  Insurance  Companies 

(a)  Compliance  with  Statute  12 

(b)  Contract  of  Agency  13 

(c)  Inures  to  Benefit  of  Policyholders  14 

(d)  Presentment  of  Claim  to  Receiver  15 

(e)  Ruling  Not  Prejudicial  to  Surety  IS 

(f)  Bond  Cannot  Be  Proven  By  Certified  Copy  17 

(g)  Same  18 

(h)     Cancellation  of  Bond  and  Notification  to  Insured  19 
Attachment  of  Contract  to  Bond  20 
Agents  21,  22 

Life  Insurance  Agent's  Bonds  23 
False  Representations  in  Application  for  Bond  24 
Compliance  with  Warranties  25 
Amount  of  Liability  26 
Solvency  of  Surety  27 
Reinsurance 

(a)  Construction  and  Operation  of  Contract  28 

(b)  Extent  of  Liability  of  Reinsurer  29 

(c)  Actions  on  Contracts  of  Reinsurance  30 

(III   IB  CTC.  S10  sad  as  OTO.  SOS.)       make   It   effectual   as   to  all   Insurance 
companies, — National      Surety      Co.      v. 
■nratjr  Companies — Application  of  Mat-       Murphy -Weaker  Co..  17*  S.  W.  917. 
at*. 

1.  (a)  Under  Const.  Art.  !.  par.  36. 
Acts  31st  Lea--,  c  108.  section  EG  (Rev. 
St  1*11,  Art.  496S).  held  not  germane  3.  (a)  The  bond  of  a  surety  coin- 
to  title  of  act,  and  hence  Ineffectual  as  pany  by  which  It  becomes  responsible 
to  a  surety  company  Issuing  fidelity  for  the  performance  of  a  building  Con- 
or guaranty  bonds. — National  Surety  tract  Is  In  Its  nature  a  contract  to  In- 
Co.  v.  Murphy-Walker  Co.,  174  S.  W.  damnify  the  owner  against  defaults  of 
997.  the    contractor,   and   as    such    must    be 

a.  (b)  Rev.  St.  1911,  Final  Title,  construed  like  any  other  contract  of  In- 
Far.  16.  under  Const.  Art.  3,  Paragraphs  suranee,  and.  If  It  Is  susceptible  of 
35,  36,  43,  held  not  to  enact  or  re-en-  two  constructions,  one  favorable  and 
act  Acts  31st  Leg.,  c.  IDS,  Par.  St  the  other  unfavorable  to  the  surety 
(Rev.    St.    1911.    Art.    4966).    so    as    to  company,  the  latter.  If  consistent  with 
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or    rOBBXQB    mUUHOB 
mraii.    <«M  as  OUT. 
no.  mvmAaos.  i  as.) 


Surety  Co.  v.  San  Antonio  Loan  ft 
Trust   Co.,   98   8.   W.    387. 

4.       <a)       Building       Bonds:— Surety 
bonds  on  building  contracts  are  not  to 

ance,  but  as  the  obligation  of  a  sure- 
ty, and  are  to  be  strictly  construed.— 
General  Bonding  ft  Casualty  Ins,  Co. 
v  Waples  Lumber  Co.,  176  S.  W.  661. 


ploys. 


6.  (c)  Since  a  postmaster  would  be 
liable  under  the  federal  lawa  for  mis- 
conduct In  his  official  capacity,  an  In- 
surance contract  to  Indemnify  the  sure- 
ties of  a  postmaster  for  loss  caused  by 
bis  embezzlement  of  money  order  funds, 
etc.,  should  be  construed  With  refer- 
ence to  the  federal  laws  imposing  a 
liability     upon     postmasters     In     such 


mlnln* 


whst  e 


istitul 


an  embezzlement  within  the  i 
and  not  under  the  state  statutes  de- 
nning the  offense. — Griffin  v.  Zuber, 
113  S.   W.   961. 


S.  (d)  Contracts  of  surety  com- 
pany Indemnifying  employer  against 
dishonesty  Of  employe  held  to  be  con- 
strued by  the  same  rules  as  apply  to 
other  Insurance  contracts. — National 
Surety  Co.  v.  Murphy-Walker  Co.,  174 
S.  W.  997. 


7.  It  Is  not  necessary  to  state  In  the 
bond  that  the  company  Is  authorized 
to  do  business  In  Texas.  Such  lack  of 
authority  may  be  proved. — Clopton  v. 
Qoodbsr,   EG  S.  W.  972. 


V  sequestration  b 


d  signed  by  s 
surety  company  as  one  surety  is  suf- 
ficient.— Clopton  v.  Good  bar,  EG  S.  W. 
973. 

8  A  bail  bond  executed  by  a  bond- 
ing company  should  be  accepted. — Ex 
Parte  Cook,   186  S.   W.   67. 


Alterations 

10.  (a)  A  material  alteration  of  the 
contract  by  building  contractor  and 
building  owner  will  release  the  con- 
tractor's bondsman. — General  Bonding 
ft  Casualty  Ins.  Co.  v.  HcCurdy,  183 
S.  W.  716. 

11.  (b)  The  owner  of  a  building,  on 
default  of  the  contractor,  cannot,  ex- 
cept as  authorized  by  the  contract  or 
the  contractor's  bond,  make 
and  so  render  the  bondsmen  llab] 
General  Bonding  ft  Casualty  Ins. 
v.  HcCurdy,  183  R  W.  796. 

45— In*. 


(a)  Compliance  with  Statnts. 

IB.  A  bond  given  by  a  foreign  in- 
surance company  In  strict  compliance 
with  Act  Hatch  20,  1909  (Acts  31st 
Leg.,  c  102)  I  1,  being  limited  by  sec- 
tion 3  to  obligations  arising  out  of 
contracts  of  insurance,  was  a  valid 
statutory  bond,  though  It  did  not  con- 
tain such  limitation  in  express  terms. 
—Ross  v.  Southern  Surety  Co.,  169  8. 
W.  1066. 

(b)  Contract   of  Agency. 

13.  A  Judgment  against  a  foreign 
Insurance  company  on  a  contract  of 
agency,  and  not  on  a  contract  of  Insur- 
ance, gives  no  right  of  action  on  a  bond 
given  pursuant  to  Act  March  20,  1909 
(Acts    31st    Leg.    c.    102),    !!    1.    3.— Id. 


B*n*flt      of      Policy. 


14.  A  bond  executed  by  defendant  to 
Indemnify  a  surety  on  the  bond  of  a 

•  foreign  insurance  company  to  enable 
It  to  obtain  a  license  to  do  business 
In  Texas  held  to  Inure  to  the  benefit  of 
policyholders  of  the  Insurance  com- 
pany.— Southwestern  Surety  Ins.  Co. 
v.  Anderson.  1BE  S.  W.  1176.  Reversed 
1S2  S.  W.   816. 

(d)     Presentment  of  Claim  to  Bseslvei. 

15.  Under  the  terms  of  a  bond  ex- 
ecuted on  behalf  of  a  foreign  Insurance 
company,  conditioned  for  paying  all  of 
Its  lawful  obligations  to  any  citizen,  a 
policyholder  was  not  required  to  pre- 
sent his  claim  to  the  receiver  of  the 
insurance  company  before  suing  on  the 
bond,  on  the  company's  failure  to  pay 
according  to  the  policy. — Southwestern 
Surety  Ins.  Co.  v.  Anderson,  152  S.  W. 
816.      Reversed    1EE   S.   W.   1176. 

<•)      Baling  not  Prejudicial  to  Smretr. 

IS.  Where  a  foreign  Insurance  com- 
pany, sued  with  Its  surety,  had  been  dis- 
solved, a  ruling  by  the  reviewing  court 
that  a  peremptory  Instruction  to  find 
for  the  insurance  company  and  against 
plaintiff  operated  as  a  dismissal  as  to 
the  insurance  company  held  not  pre- 
judicial to  the  surety.— Southwestern 
Surety  Ins.  Co-  v.  Anderson,  1E2  S.  W. 
816.      Reversed    1SE    S.    W.    1176. 

(f)     Bond  Cannot  B*  Tron*  by  Ota. 


17.  Only  such  documents  as  are  re- 
quired or  permitted  by  law  to  be  filed 
In  a  public  office,  so  as  to  constitute 
them  archives  or  records,  can  be  prov- 
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for    lta    attachment,    and    the    i 
being-  made  a  part  "as  fully  u  if  r 
cited    In    detail    herein." — San    Antonio 
Brewing  Ass'n  v.  J.  M.  Abbott  Oil  Co., 
128  S.  W.  373. 

an   indemnity  b 


jond    of    defendant 


i    the 


;   of  a 


company,  filed  lr 
icnt  to  enable  i 
I    to    do    buslnes: 


required  by  Ian  t 


be  died 
red  by  a  certified  copy  there- 


Lev.  Si.   iHao.  > 


l.  742.  providing 


bond  of  guaranty  or  indemnity  execut- 
ed by  It  or  notifies  the  employer  of 
the  person  whose  fidelity  la  guaranteed 
that  It  will  no  longer  be  security  for 
him,  It  shall  furnish  such  person  a  full 
statement  in  writing  of  the  facts  on 
which  Its  action  Is  baaed,  with  the 
name  and  residence  of  the  Informant, 
and  prescribing  a  penalty  of  (500  for 
refusal  to  furnish  the  statement,  does 
not  apply  to  a  foreign  corporation  not 
doing  business  within  the  state,  which 

merit  In  the  state  of  its  Incorporation. 
McBrlde  v.  Fidelity  &  Casualty  Co.  of 
New  York,   37   B.   W.   1091. 

Attachment  of  Contract  to  Bond. 

90.  Where  the  seller  of  oil  agreed  to 
give  a  bond  to  secure  the  performance 
of  the  contract,  and  the  surety  com- 
pany knew  that  the  contract  was  to  be 
attached  to  the  bond,  by  delivering  the 
bond  to  the  seller  without  the  contract 
attached  It  empowered  the  seller  to  at- 
tach the  contract  to  the  bond  before  It 

tonlo  Brewing  Ass'n  v.  J.  M.  Abbott 
Oil  Co.,  129  S.  W.  373. 


31.  (a)  Under  Rev.  St.  1895,  Art. 
740.  providing  that  one  who  solicits 
business  for  a  guaranty  and  fidelity 
corporation,  or  makes  for  any  person 
other  than  himself  any  application  for 
guaranty  or  security,  or  gives  notice 
that  he  will  receive  or  transmit  the 
same,  etc,  shall  be  held  to  be  the 
agent  of  the  corporation  ao  far  an 
relates  to  all  liabilities  and  penalties, 
where  a  guaranty  company  intrusted 
a  bond  to  the  seller  of  oil  to  deliver 
It  to  the  buyer,  It  not  only  made  the 
seller  Its  agent  for  the  delivery  of 
the  bond,  but  the  seller  became  the 
agent  under  the  statute,  where  It  was 
not  only  empowered  to  deliver  the 
bond,  but  to  attach  to  it  the  contract 
referred  to  In  It;  provision  being  made 


to  sell  oil,  with  the 
was  delivered  by  the  seller, 
acting  as  agent  for  the  guaranty  com- 
pany to  the  buyer,  who  refused  to  ac- 
cept It  and  sent  It  back  to  the  agent, 
and  the  bond  was  returned  with  the 
desired  correction  made,  the  refusal  to 
accept  the  bond  and  Its  return  to  the 
agent  did  not  destroy  the  agency  and 
make  him  the  agent  of  the  buyer,  he 
having  had  no  dealings  with  the  guar- 

ler,   and   when    the   bond    was   returned 
to  him   it  was  to  all  intents  and  pur- 


pan  y,  and  upon  the  redelivery  -  of  the 
bond  the  buyer  could  assume  that  tl 
change  was  made  with  the  knowledge 
and  consent  of  the  guaranty  company. 


Ufa    lanlsBM    Agrata*    Bonds. 

83.  Bond  of  sureties  of  life  lnsur- 
•ance  company's  agent  held  to  bind  a 
surety  to  extent  of  SI, 000  and  for 
reasonable  attorney's  fees'  If  suit  was 

v.    Southland    Life  Ina.   Co.,    186    S.   W. 


91S. 


rain*  Beprs* natations  In  AppHeatioa 
for  Bono.  (Ba*  ae  Cant.  Mr.  xnsn*. 
anoa,  §  667.) 

14.     Under    Rev.  St.  1911, 1  4948,  false 

representations  in  application  for  sure- 
ty bond  held  no  defense,  unless  In- 
surer, within  90  days  after  notice 
thereof,  notified  the  Insured  that  It  re- 
fused to  be  bound  thereby. — National 
Surety  Co.  v.  Murphy-Walker  Co..  174 


Rev.  St.   1911,  Arts.   4741,  4947,  4)48, 
4961,  49G4,  held  to  apply  to  surety  or 

fidelity  bonds— Id 


SB.  Evidence,  In  a  bank's  action  on 
the  fidelity  bond  of  Its  cashier,  held  to 
show  that  the  bank  had  complied  with 
its  warranties  as  to  when  his  accounts 
were  last  examined,  that  there  was 
then   no   shortage,  and  as  to   monthly 

counts.— Southern  Surety  Co,  v.  First 
State  Bank  of  Montgomery.  1ST  S.  W. 
813. 

Amount  Of  liability. 

as.  An  account  prepared  by  the  prin- 
cipal, showing  his  liability  and  being 
admissible  against  him,  may  be  re- 
ceived   to    establish    prima    facie    the 
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surety's     liability. — Com  moo  wealth 
Bonding  &  Casualty  Ins.  Co.  V.  Harper, 

180  S.  W.  11B8. 

■olvsnoy  of  Surety. 

B7.  Evidence  held  sufficient  to  show 
that  a  bonding  company  was  solvent. 
so  as  to  be  a  proper  surety  on  a  bail 
'bond.— Ex  Parte  Cook,  136  S.  w.  87,  eg 
Tex.  Cr.  R.  28. 


f   1810-1810.) 
679 — (a)      Constrnotion    and    Operation 


08*— (b)      Kxtent    of    Liability    of   Bs. 


t  of  reinsurance  Is  one 
by  which  an  Insurer  agrees  to  pro- 
tect the  first  insurer  from  the  rlak 
he  has  already  assumed,  and  creates 
no  privity  between  reinsurer  and  In- 
sured, although  the  reinsurer  can,  by 
the  contract,  assume  direct  liability 
to  the  Insured. — South  western  Surety 
Ins.  Co.  v.  Stein  Double  Cushion  Tire 
Co.,  180  S.  w.  nes. 

686 — (o)      Actions   on   Contracts   of   ta- 


28.  A  contract  between  two  Insur- 
ance companies  held  a  contract  of  rein- 
surance creating-  no  privity  between  re- 
Insurer  and  Insured. — Southwestern 
Surety  Ins.  Co.  v.  Stein  Double 
Cushion  Tire  Co.,   180  S.   W.    1165. 


30.  A  reinsurer  under  a  strict  rein- 
surance contract  Is  not  liable  for  a  loss 
directly  to  the  Insured,  who  cannot 
maintain  his  action  against  the  rein- 
surer.— Southwestern  Surety  Ins.  Co.  v. 
Stein  Double  Cushion  Tire  Co.,  ISO  B. 
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STATUTORY  LAW 
CASUALTY   INSURANCE    COMPANIES 

Commissioner  of  Insurance  and  Banking 195 

Duties  of  the  Commissioner ,     196 

Incorporation  of  Insurance  Companies  (Home) 207 

General  Provisions 511-228 

Caption  of  Casualty  Insurance  Companies  Act. 

1.  An  act  to  authorize  the  incorporation  of  casualty  insur- 
ance companies  and  other  kinds  of  insurance  companies  except 
life,  fire  and  marine  insurance  companies,  and  to  regulate  their  or- 
ganization and  their  method  of  doing  business  in  this  State,  pre- 
scribing the  powers  and  duties  of  the  Commissioner  of  Insurance 
and  Banking  with  reference  to  such  companies ;  providing  penalties 
for  the  violation  of  this  act,  and  declaring  an  emergency.  (Acts 
32nd  Leg.,  Chap.  117,  Caption.) 

Who  May  Incorporate  a  Casualty   Insurance  Company — Kinds  of  Insur- 
ance it  Mar  Do. 

2.  Any  three  (3)  or  more  persons,  a  majority  of  whom  shall  be 
residents  of  the  State  of  Texas,  may  associate  in  accordance  with 
the  provisions  of  this  act,  and  form  an  incorporated  company  for 
any  one  or  more  of  the  following  purposes : 

(a)  To  insure  any  person  against  bodily  injury,  disablement  or 
death  resulting  from  accident  and  against  disablement  resulting 
from  disease. 

(b)  To  insure  against  loss  or  damage  resulting  from  accident  to, 
or  injury  sustained  by,  an  employe  or  other  person  for  which  ac- 
cident or  injury  the  assured  is  liable. 

(c)  To  insure  against  loss  or  damage  by  burglary,  theft  or  house 
breaking. 

(d)  To  insure  glass  against  breakage. 

(e)  To  insure  against  loss  from  injury  to  person  or  property 
which  results  accidentally  from  steam  boilers,  elevators,  electrical 
devices,  engines  and  all  machinery  and  appliances  used  in  connec- 
tion therewith  or  operated  thereby;  and  to  boilers,  elevators,  elec- 
trical devices,  engines,  machinery  and  appliances. 

(f)  To  insure  against  loss  or  damage  by  water  to  any  goods  or 
premises  arising  from  the  breakage  or  leakage  of  sprinklers  and 
water  pipes. 

(g)  To  insure  against  loss  resulting  from  accidental  damage  to 
automobiles,  or  caused  accidentally  by  automobiles. 

(h)  To  insure  against  loss  or  damage  resulting  from  accident 
to,  or  injury  suffered  by  any  person,  for  which  loss  and  damage 
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the  insured  is  liable;  excepting  employers  liability  insurance   as 
authorized  under  subdivision  (b)  of  this  section. 

(i)  To  insure  persons,  -associations  or  corporations  against  loss 
or  damage  by  reason  of  giving  or  extending  of  credit. 

(j)  To  insure  against  loss  or  damage  on  account  of  incumb- 
rances upon  or  defects  in  the  title  to  real  estate  and  against  loss 
by  reason  of  the  non-payment  T>f  the  principal  or  interest  of  bonds, 
mortgages  or  other  evidences  of  indebtedness. 

(k)  To  insure  against  any  other  casualty  or  insurance  risk  spe- 
cified in  the  article  of  incorporation  which  may  be  lawfully  made 
the  subject  of  insurance ;  and  the  formation  of  a  corporation  for 
issuing  (insuring)  against  which  is  not  otherwise  provided  for  by 
this  act,  excepting  fire  and  life  insurance.  (Acts  32nd  Leg.,  Chap. 
117,  Sec.  1.) 

i 

Note. — (1)  A  mutual  casualty  Insurance  company  cannot  lawfully  be 
organized  In  Texas,  and  a.  foreign  mutual  casualty  company  cannot  be 
permitted  or  licensed  to  do  business  la  Texas,  because  the  laws  of  this 
State  bave  made  no  provision  for  such  license.  (Opinion  of  Attorney 
General,  March  12,  1914.) 

(2)  A  title  insurance  company,  in  its  policies  insuring  titles,  must 
specify  tbe  time  during  which  such  policies  are  to  run,  and  cannot  issue 
such  a  policy  without  fixing  a  date  therein  when  the  risk  assumed  shall 
cease.     (Opinion  of  Attorney  General,  February  IS,  1915.) 

(3)  A  title  insurance  company  which  owns  an  abstract  plant  for 
facilitating  Its  business  may  likewise  sell  abstracts  to  the  public  (Opin- 
ion of  Attorney  General,  February  18,  1915.) 

Requisites  of  Charter. 

3.  Such  persons  shall  associate  themselves  together  by  articles 
of  incorporation  in  writing,  for  the  purpose  of  forming  an  accident 
or  casualty  insurance  company,  which  articles  shall  specify  the 
name  by  which  the  company  shall  be  known,  the  place  in  which  its 
principal  office  will  be  established  or  located,  the  amount  of  its 
capital  stock,  the  general  object  of  the  company  and  the  proposed 
duration  of  the  same.  Any  name  not  previously  in  use  by  any 
existing  company  may  be  adopted.  The  Commissioner  of  Insurance 
and  Banking  shall  reject  any  name  or  title,  when  in  his  judgment 
it  too  closely  resembles  that  of  any  existing  company  or  is  likely  to 
mislead  the  public.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  2.) 

Manner  of  Filing  Charter,  Calling  First  Meeting  of  Stockholders  and 
Electing  Board  of  Directors. 

4.  When  such  articles  of  incorporation  are  filed  with  the  Com- 
missioner of  Insurance  and  Banking,  together  with  an  affidavit 
made  by  two  or  more  of  its  incorporators  that  all  the  stock  has 
been  subscribed  in  good  faith  and  fully  paid  for,  together  with  a 
charter  fee  of  $20.00,  it  shall  be  the  duty  of  the  Commissioner  to 
submit  such  articles  of  incorporation  to  the  Attorney  General  for 
examination,  and  if  he  approves  the  same  as  conforming  with  the 
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law,  he  shall  (so)  certify  and  deliver  such  articles  of  incorporation, 
together  with  his  certificate  of  approval  attached  thereto,  to  the 
Commissioner  of  Insurance  and  Banking,  who  shall,  upon  receipt 
thereof,  record  the  same  in  a  book  kept  for  that  purpose,  and  upon 
receipt  of  a  fee  of  $1.00  he  shall  furnish  a  certified  copy  of  the 
same  to  the  corporators,  upon  which  they  shall  be  a  body  politic 
and  corporate,  and  may  proceed  to  complete  the  organization  of 
the  company,  for  which  purpose  they  shall  forthwith  call  a  meet- 
ing of  the  stockholders,  who  shall  adopt  by-laws  for  the  govern- 
ment of  the  company,  and  elect  a  board  of  directors  not  less  than 
three  composed  of  stockholders,  which  board  shall  have  full  control 
and  management  of  the  affairs  of  the  corporation,  subjeet  to  the 
by-laws  thereof  as  adopted  or  amended  from  time  to  time  by  the 
stockholders  or  directors,  and  to  the  laws  of  this  State.  (Acts  32nd 
Leg.,  Chap,  117,  Sec.  3.) 

Corporators  Shall  Elect  Officers  and  Directors,  and  Open  Books  of  Sub- 
scription for  Stock. 

5.  The  subscribers  to  said  articles  of  incorporation  shall  choose 
from  their  number  a  president,  a  secretary,  a  treasurer,  and  such 
number  of  directors,  not  less  than  three  (3)  who  shall  continue 
in  office  for  the  period  of  one  year  from  the  date  of  filing  articles 
of  incorporation  and  until  their  successors  shall  he  duly  chosen  and 
qualified,  as  hereinafter  provided.  They  shall  open  books  for  the 
subscription  of  stock  in  the  company  at  such  times  and  places  as 
they  shall  deem  convenient  and  proper,  and  shall  keep  them  open 
until  the  full  amount  specified  in  the  certificate  (charter)  is  sub- 
scribed.   (Acts  32nd  Leg.,  Chap.  117,  Sec.  4.) 

Capital  Stock — Amount  Required — Must  Be  Fully  Paid  Up  Before  Ob- 
taining Certificate  of  Authority  to  Do  Business — Cannot  Be  Loaned 
to  Company's  Officer — Company  Must  Also  Deposit  With  State  Treas- 
urer 900,000  In  Securities,  and  More  If  Required,  In  Order  to  Do, 
Business  In  Another  State— How  Deposit  Hay  Be  Withdrawn. 

6.  Any  company  organized  under  the  provisions  of  this  act  shall 
have  not  less  than  one  hundred  thousand  dollars  ($100,000.00)  of 
capital  stock  subscribed,  and  fully  paid  in,  in  cash,  with  an  addi- 
tional fifty  thousand  dollars  ($50,000.00)  of  capital  stock  subscribed 
and  fully  paid  in,  in  cash,  for  every  kind  of  insurance,  more  than 
one  of  which  it  is  authorized  to  transact  as  specified  in  any  of  the 
subdivisions;  provided,  that  such  companies  with  two  hundred 
thousand  dollars  ($200,000.00)  of  capital  stock  subscribed  and  fully 
paid  in,  in  cash,  shall  be  authorized  to  transact  all  and  every  kind 
of  insurance  specified  in  any  and  all  of  the  subdivisions  of  Section 
1  of  this  act ;  all  of  which  said  capital  stock  shall  be  paid  up  or  in- 
vested in  bonds  of  the  United  States  or  of  this  State  or  of  any 
county  or  of  any  municipality  of  this  State  or  in  bonds  or  first  liens 
upon  unincumbered  real  estate  in  this  State  or  in  any  other  State 

Google 
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in  which  such  company  may  previously  have  been  duly  licensed  to 
conduct  an  insurance  business ;  and  provided  in  either  instance 
such  real  estate  shall  be  worth  at  least  twice  the  amount  loaned 
thereon.  The  value  of  such  real  estate  shall  be  determined  by  a 
valuation  made  under  oath  by  two  freeholders  of  the  county  where 
the  real  estate  is  located,  and  if  buildings  are  considered  as  a  part 
of  the  value  of  such  real  estate  they  must  be  insured  for  the  benefit 
of  the  mortgagee.  Upon  such  company  furnishing  evidence  satisfac- 
tory to  the  Commissioner  of  Insurance  and  Banking  that  the  capital 
stock  as  herein  prescribed  has  been  all  subscribed  and  paid  up  in 
cash  in  good  faith  and  that  such  capital  stock  has  been  invested  as 
herein  prescribed,  and  upon  the  deposit  of  the  sum  of  fifty  thou- 
sand dollars  ($50,000.00)  of  such  securities  or  in  cash  with  the 
State  Treasurer,  then  the  Commissioner  of  Insurance  and  Banking 
shall  issue  to  said  company  a  certificate  authorizing  it  to  do  busi- 
ness. No  part  of  the  capital  paid  in  shall  be  loaned  to  any  officer 
of  said  company.  In  the  event  any  such  company  shall  be  required 
by  law  of  any  other  State,  county  or  province  as  requirement  prior 
to  doing  an  insurance  business  therein,  to  deposit  with  the  duly 
appointed  officer  of  such  other  State,  county  or  province,  or  with 
,  the  State  Treasurer  of  this  State,  any  securities  or  cash  in  excess 
of  the  said  deposit  of  fifty  thousand  dollars  ($50,000.00)  hereinbe- 
fore mentioned,  such  company  at  its  discretion  may  deposit  with  the 
State  Treasurer  securities  of  the  character  authorized  by  this  act, 
or  cash,  sufficient  to  enable  it  to  meet  such  requirements.  The 
State  Treasurer  is  hereby  authorized  and  directed  to  receive  such 
deposit  and  to  hold  it  exclusively  for  the  protection  of  all  policy- 
holders of  the  company.  Any  deposit  so  made  to  meet  the  require- 
ments of  any  such  other  State,  county  or  province  shall  not  be  with- 
drawn by  the  company,  except  upon  filing  with  the  Commissioner 
of  Insurance  and  Banking  evidence  satisfactory  to  him  that  the 
company  has  withdrawn  from  business,  and  has  no  unsecured  lia- 
bilities outstanding  in  any  such  other  State,  county  or  province  by 
which  such  additional  deposit  was  required,  and  upon  the  filing  of 
such  evidence  the  company  may  withdraw  additional  deposit  at 
any  time.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  5.) 

Corporate  Powers  of  the  Company. 

7.  A  corporation  organized  or  doing  business  under  the  provi- 
sions of  this  act  shall,  by  the  name  adopted  by  such  corporation, 
in  law,  be  capable  of  suing  or  being  sued,  and  may  have  the  power 
to  make  or  enforce  contracts  in  relation  to  the  business  of  such  cor- 
poration; may  have  and  use  a  common  seal,  and  may  change  and 
alter  the  same  at  pleasure,  and  in  the  name  of  the  corporation  or 
by  a  trustee  chosen  by  the  Board  of  Directors,  shall,  in  law,  be 
capable  of  taking,  purchasing,  holding  and  ■  disposing  of  real  and 
personal   property  for  earrving  into  effect  the  purposes  of  their 
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organization ;  and  may  by  their  Board  of  Directors,  trustees  or  man- 
agers, make  by-laws  and  amendments  thereto,  not  inconsistent  with 
the  Jaws  or  the  Constitution  of  the  State,  or  of  the  United  States, 
which  by-laws  shall  define  the  manner  of  electing  directors,  trustees 
or  managers  and  officers  of  sueh  corporations,  together  with  the 
qualifications  and  duties  of  the  same  and  fixing  the  term  of  office. 
(Acts  32nd  Leg.,  Chap.  117,  Sec.  6.) 

Annual  Statement  Required  to  Be  Filed, 

8.  The  president,  vice-president  and  secretary,  or  a  majority  of 
directors  or  trustees  of  sueh  company  organized  under  the  pro- 
visions of  this  act  shall  annually,  on  the  first  day  of  January,  or 
within  sixty  days  thereafter,  prepare  and  deposit  in  the  office  of 
the  Commissioner  of  Insurance  and  Banking  a  verified  statement 
of  the  condition  of  sueh  company  on  the  31st  day  of  December  of 
the  preceding  year,  showing: 

First.  Name  and  where  located,  (a)  Names  of  officers,  (b) 
The  amount  of  capital  stock,  (c)  The  amount  of  capital  stock 
paid  in. 

Second.  Assets,  (a)  The  value  of  real  estate  owned  by  said 
company,  (b)  The  amount  of  cash  on  hand,  (c)  The  amount  of 
cash  deposited  in  bank  or  trust  company,  (d)  The  amount  of 
1  bonds  of  the  United  States,  and  all  other  bonds,  giving  names  and 
amounts,  with  par  and  market  values  of  each  kind,  (e)  The 
amount  of  loans  secured  by  first  mortgage  on  real  estate,  (f)  The 
amount  of  all  other  bonds,  loans  and  how  secured,  with  rate  of 
interest,  (g)  The  amount  of  notes  given  for  unpaid  stock  and 
how  secured,  (h)  The  amount  of  interest  due  and  unpaid,  (i) 
All  other  credits  or  assets. 

Third.  Liabilities,  (a)  The  amount  of  losses  due  and  unpaid, 
(b)  The  amount  of  claims  for  losses  unadjusted,  (c)  The  amount 
of  claims  for  losses  resisted. 

Fourth.  Income  during  the  year,  (a)  The  amount  r>i  fees  re- 
ceived during  the  year,  (b)  The  amount  of  interest  received  from 
all  sources,     (c)     The  amount  of  receipts  from  all  other  sources. 

Fifth.  Expenditures  during  the  year,  (a)  The  amount  paid  for 
losses,  (b)  The  amount  of  dividends  paid  to  stockholders,  (e) 
The  amount  of  commissions  and  salaries  paid  to  agents,  (d)  The 
amount  paid  to  officers  for  salaries,  (e)  The  amount  paid  for 
taxes,     (f)     The  amount  of  all  other  payments  or  expenditures. 

Sixth.  Miscellaneous,  (a)  The  amount  paid  in  fees  during  the 
year,  (b)  The  amount  paid  for  losses  during  the  year,  (c)  The 
whole  amount  of  insurance  issued  and  in  force  on  the  31st  day  of 
December  of  the  previous  year.  (Acts  32nd  Leg.,  Chap.  117,  Sec.  7.) 
Commissioner  May  Amend  Annual  Statement  Form. 

9.  The  Commissioner  of  Insurance  and  Banking  is  authorized  to 
amend  the  form  of  statement  and  to  exact  such  additional  informs- 
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tion  as  he  may  think  necessary  in  order  that  a  full  exhibit  of  the 
standing  of  the  companies  organized  and  doing  business  under  this 
act  may  be  shown.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  8.) 


10.  Upon  the  failure  of  any  company  organized  or  doing  busi- 
ness under  this  act  to  make  the  deposit  or  to  file  the  statement  in 
time  as  stated  in  the  preceding  section,  the  Commissioner  of  In- 
surance and  Banking  shall  notify  such  company  to  issue  no  new 
insurance  until  there  should  have  been  a  compliance  with  said  re- 
quirements, and  it  shall  be  unlawful  for  any  such  company  to 
thereafter  issue  any  policy  of  insurance  until  such  requirements 
shall  be  complied  with.     (Acts  32nd  Leg.,  Chap.  117,  See.  9.) 

Commissioner  May  Examine  Company. 

11.  The  Commissioner  of  Insurance  and  Banking  may  at  any 
time  make  a  personal  examination  of  the  bonks,  papers  and  securi- 
ties of  any  company  organized  and  doing  business  under  the  pro- 
visions of  this  act,  or  may  authorize  or  empower  any  other  suit- 
able person  to  make  such  examinations,  and  for  the  purpose  of 
securing  a  full  and  true  exhibit  of  its  affairs,  he  or  the  person 
selected  by  him  shall  have  power  to  examine  under  oath  any  officer 
of  said  company  relative  to  its  business  management.  (Acts  32nd 
Leg.,  Chap.  117,  Sec.  10.) 

Commissioner  Most  Revoke  Certificate  of  Authority  for  Failure  to  Coin- 
ply  With  the  Law,  and  Refer  Facts  to  Attorney  General. 

12.  If  the  Commissioner  of  Insurance  and  Banking  shall  at  any 
time  (find)  from  the  report  or  examination  that  the  company  has 
not  complied  with  the  provisions  of  this  act,  he  shall  revoke  its 
certificate  of  authority  to  do  business  in  this  State  and  shall  refer 
the  facts  to  the  Attorney  General,  who  shall  proceed  to  ask  the 
proper  court  to  appoint  a  receiver  for  said  company,  who  shall 
under  the  direction  of  the  court  wind  up  the  affairs  of  said  com- 
pany. But  in  no  other  way  can  the  Commissioner  of  Insurance  and 
Banking,  or  any  other  person,  restrain  or  interfere  with  the  prose- 
cution of  business  of  any  company  doing  business  under  the  pro-  ' 
visions  of  this  act,  except  in  actions  by  judgment  creditor  or  in 
proceedings  supplementary  to  execution.  (Acts  32nd  Leg.,  Chap 
117,  Sec.  11.) 

Securities  on  Deposit  May  Be  Withdrawn  By  Substituting  Others. 

13.  Companies  organized  under  the  provisions  of  this  act  shall 
have  the  right  at  any  time  to  change  their  securities  on  deposit 
with  the  State  Treasurer,  by  substituting  for  those  withdrawn  a 
like  amount  in  other  securities  of  the  character  provided  for  in 
this  act.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  12.) 
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How  Capital  Stock  May  Be  Increased. 

14.  Any   company  organized  under  the  provisions  of  this  act 

may  increase  the  capital  stock  of  the  same  at  any  time  after  the 
intention  to  so  increase  the  capital  stock  shall  have  been  ratified  by 
a  two-thirds  vote  of  the  stockholders  and  after  notice  of  the  pur- 
pose  to  so  increase  the  capital  stock  has  been  given  by  publication 
in  some  newspaper  of  general  circulation  for  the  period  of  four 
consecutive  weeks;  but  no  increase  of  capital  stock  in  less  amount 
than  fifty  thousand  dollars  ($50,000.00)  is  hereby  authorized.  (Acts 
32nd  Leg.,  Chap.  117,  Sec.  13.) 

Dividends  May  Be  Declared  From  Surplus  Profits  Only,   and  at  End  of 
Te»r. 

15.  The  directors  of  any  company  organized  under  this  act  shall 
not  make  any  dividends  except  from  the  surplus  profit  arising  from 
their  business.  No  dividends  shall  be  declared  except  at  the  close 
of  the  year  and  at  the  time  when,  by  law,  the  company  is  required 
to  file  its  annual  statement  with  the  Commissioner  of  Insurance  and 
Banking.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  14.) 

State  Treasurer  May  Permit  Collections  of  Interest  on  Deposited  Securi- 
ties. 

16.  The  State  Treasurer  shall  permit  companies  having  securi- 
ties on  deposit  with  him  under  the  provisions  of  this  act  to  collect 
the  interest  as  the  same  may  become  due  and  shall  deliver  to  such 
companies  respectively  the  coupons  or  other  evidences  of  interest 
pertaining  to  such  deposits ;  provided,  however,  that  upon  failure 
of  any  company  to  deposit  additional  security  as  called  for  by  the 
Commissioner  of  Insurance  and  Banking,  or  pending  any  proceed- 
ings to  close  up  or  enjoin  it,  the  State  Treasurer  shall  collect  the 
interest  as  it  becomes  due,  and  hold  the  same  as  additional  security 
in  hia  hands  belonging  to  such  company.  (Acts  32nd  Leg.,  Chap. 
117,  See.  15.) 

Forfeit  for  Writing  New  Business  Without  Certificate. 

17.  Any  company  organized  or  doing  business  under  this  act 
without  a  certificate,  as  provided  for  in  this  act,  shall  forfeit  one 
hundred  dollars  ($100.00)  for  every  day  it  continues  to  write  newv 
business  in  this  State  without  such  certificate.  (Acts  32nd  Leg., 
Chap.  117,  Sec.  16.) 

Venue  for  Penalty  Suits. 

18.  Suit  brought  to  recover  any  of  the  penalties  provided  for 
in  this  act  shall  be  instituted  in  the  name  of  the  State  of  Texas,  by 
the  Attorney  General  or  by  a  district  or  county  attorney  under  his 
direction,  either  in  the  county  where  the  principal  office  is  situated 
or  in  the  county  of  Travis.  Such  penalties,  when  recovered,  shall 
be  paid  into  the  State  Treasury  for  the  use  of  the  school  fund. 
(Acts  32nd  Leg.,  Chap.  117,  See.  17.) 
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Securities  In  Which  Company's  Surplus  Funds  Must  Be  Invested. 

19.  No  company  organized  under  the  provisions  of  this  act  shall 
invest  his  funds  over  and  above  its  paid-up  capital  stock  in  any 
other  manner  than  as  follows : 

(a)  In  bonds  of  the  United  States,  or  of  any  of  the  States  of  the 
United  States  which  are  at  or  above  par. 

(b)  In  bonds  or  first  liens  on  unincumbered  real  estate  in  this 
State  or  in  any  other  State,  county  or  province,  in  which  such  com- 
pany may  be  duly  licensed  to  conduct  an  insurance  business,  and 
providing  in  each  instance  such  real  estate  shall  be  worth  at  least 
twice  the  amount  loaned  thereon.  The  value  of  such  real  estate 
shall  be  determined  by  a  valuation  made  under  oath  by  two  free- 
holders of  the  county  where  the  real  estate  is  located,  and  if  build- 
ings are  considered  as  a  part  of  the  value  of  such  real  estate  they 
must  be  insured  for  the  benefit  of  the  mortgagee. 

(c)  In  bonds  or  other  interest-bearing  evidences  of  indebtedness 
of  any  county,  incorporated  city,  town  or  school  or  sanitary  dis- 
trict within  this  State,  or  in  any  other  State,  county  or  province  in 
which  said  company  may  be  duly  licensed  to  conduct  an  insurance 
business,  and  provided  that  such  bonds  or  other  evidences  of  in- 
debtedness are  issued  by  authority  «f  law  and  that  interest  upon 
them  has  never  been  defaulted. 

(d)  In  the  stocks  or  bonds  or  other  evidences  of  indebtedness 
of  any  solvent  dividend -paying  corporation  incorporated  under  the 
laws  of  this  State,  or  of  the  United  States  or  of  any  State,  county 
or  province  in  which  such  company  may  be  duly  licensed  to  conduct 
an  insurance  business. 

(e)  la  loans  upon  the  pledge  of  any  mortgage,  stock  or  bonds, 
or  other  evidence  of  indebtedness,  acceptable  as  investments  under 
the  terms  of  this  act,  if  the  current  value  of  such  mortgage,  stock, 
bond,  or  other  evidence  of  indebtedness  is  at  least  twenty-five  per 
cent  (25%)  more  than  the  amount  loaned  thereon.  (Acts  32nd 
Leg.,  Chap.  117,  See.  18: 

Pnrpoee*  for  Which  Company  May  Purchase,  Hold  or  Convey  Real  Estate. 

20.  No  company  organized  under  this  act  shall  be  permitted  to 
purchase,  hold  or  convey  real  estate,  except  for  the  purpose  and 
in  the  manner  herein  set  forth : 

First.  For  the  erection  and  maintenance  of  buildings  at  least 
ample  and  adequate  for  the  transaction  of  its  own  business. 

Second.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith 
for  money  due. 

Third,  Such  as  shall  have  been  conveyed  to  it  in  the  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings,  and 
which  must  be  taken  in  by  the  company  on  account  of  the  debts 
secured  by  such  mortgage. 

Fourth.    Such  as  shall  have  been  purchased  at  sales  upon  judg- 
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ments,  decrees  or  mortgages  obtained  or  made  for  such  debts.  And 
no  company  incorporated  as  aforesaid  shall  purchase,  hold  or  con- 
vey real  eBtate  in  any  other  cases  or  for  any  other  purpose.  (Acts 
32nd  Leg.,  Chap.  117,  Sec.  19.) 

Real  Estate  Must  Be  Disposed  of  In  Ten  Years,  Unless  for  Special  Reason 
Time  la  Extended  by  Commissioner. 

21.  All  real  estate  acquired  as  aforesaid,  except  such  as  is  oc- 
cupied by  buildings  used  in  whole  or  in  part  for  the  accommoda- 
tion of  such  companies  in  the  transation  of  its  business,  shall,  except 
as  hereinafter  provided,  be  sold  and  disposed  of  within  ten  years 
after  such  company  shall  have  acquired  title  to  the  same.  No  such 
company  shall  have  such  real  estate  for  a  longer  period  than  that 
above  mentioned  unless  the  said  company  shall  procure  a  certificate 
from  the  Commissioner  of  Insurance  and  Banking  that  the  interests 
of  the  company  will  suffer  materially  by  a  forced  sale  of  such  real 
estate,  in  which  event  the  time  for  the  sale  may  be  extended  to 
such  time  as  the  Commissioner  of  Insurance  and  Banking  shall 
direct  in  said  certificate.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  20.) 

Commissioner  Shall  Issne  Certificate  of  Authority  to  Do  Business. 

22.  The  Commissioner  of  Insurance  and  Banking,  upon  due  proof 
by  a  company  organized  under  the  provisions  of  this  act,  of  its  pos- 
sessing the  qualifications  required,  shall  issue  a  certificate  setting 
forth  that  it  has  qualified  and  is  authorized  for  the  ensuing  year  to 
do  business  under  these  statutes,  which  certificate,  or  a  copy  thereof, 
shall  be  evidence  of  such  qualification  and  of  the  companys  author- 
ity to  transact  business  authorized  by  this  act,  mentioned  in  the 
preceding  sections,  and  of  its  solvency  and  credit.  (Acts  32nd  Leg., 
Chap.  117,  Sec.  21.) 

This  Act  Applies  Only  to  Companies  Organised  Under  It. 

23.  Only  companies  organized  and  doing  business  under  the  pro- 
visions of  this  act  shall  be  subject  to  its  provisions.  (Acts  32nd 
Leg.,  Chap.  117,  Sec.  22.) 

Fees  Charged  Under  This  Act. 

24.  The  Commissioner  of  Insurance  and  Banking  shall  charge 
for  filing  the  preliminary  statement  or  for  filing  the  annual  state- 
ment required  by  the  provisions  of  this  act,  a  fee  of  ten  dollars; 
and  for  each  certificate  and  seal  he  shall  charge  a  fee  of  one  dol- 
lar.    (Acts  32nd  Leg.,  Chap.  117,  Sec.  23.) 

Legal  Process — How  Served. 

25.  Proceed  (process)  in  any  civil  suit  against  any  casualty  com- 
pany organized  under  the  laws  of  this  State  may  be  served  only  on 
the  president,  or  any  active  vice-president,  or  secretary,  or  general 
counsel,  residing  at  the  city  of  the  home  office  of  the  company,  or 
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by  leaving  a  copy  of  same  at  the  home  office  of  such  company  dur- 
ing business  hours.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  24.) 

Company  May  DecreMe  Capital  Stock. 

26.  Any  company  organized  under  the  provisions  of  this  act 
may  decrease  the  capital  stock  of  same  at  any  time  after  the  in- 
tention to  so  decrease  the  capital  stock  shall  have  been  ratified -by 
a  majority  vote  of  the  stockholders  and  after  notice  of  the  pur- 
pose to  so  decrease  the  capital  stock  has  been  given  by  publication 
in  some  newspaper  of  general  circulation  for  a  period  of  four  con- 
secutive weeks.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  25.) 

Ibis  Act  CunmUtlTe  and  Repeals  No  Other  Law. 

27.  This  act  is  cumulative  as  to  insurance  legislation  is  this 
State,  and  as  to  the  mode  and  manner  of  organizing  and  doing  in- 
surance business  in  this  State,  and  shall  not  be  construed  to  repeal 
any  law  now  in  force  in  this  State.  (Acts  32nd  Leg.,  Chap.  117, 
Sec.  26.) 

Emergency  Clause. 

28.  The  fact  that  there  is  no  adequate  law  in  Texas  regulating 
the  creation  and  incorporation  of  general  casualty  companies,  and 
regulating  their  powers  and  duties,  creates  an  emergency  and  an 
imperative  public  necessity  that  the  constitutional  rule  requiring 
bills  to  be  read  three  several  days  be  suspended,  and  (that)  this 
act  take  effect  and  be  iu  force  from  and  after  its  passage,  and  it  is 
so  enacted.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  27.) 
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NOTES  ON  CASUALTY  INSURANCE 

Capital  and  Stock -1 

Notes  for  Stock  2 

Liability  Incurred  for  Personal  Injury  or  Loss  of  Life  3 

Expenditures  4 

Same  5 

Release  or  Discharge  from  Liability  6 

Subrogation  of  Insurer  on  Payment  of  Loss  7 


33— Capital  uH  Stool. 

i.  Rev.  Statutes  of  1911,  Art.  1148, 
relating  to  Issue  of  corporate  stock,  la 
superseded  by  Acta  31st  Leg-.,  ch.  108, 
authorizing  the  Incorporation  of  Insur- 
ance companies. — General  Bonding  & 
Casualty  Ina.  Co.  v.  Mosley,  174  S.  w. 
1031. 

Under  Const.  Art,  12,  1  6,  and  Acts 
list  Leg.  c.  108,  giving  of  notes  se- 
cured by  a  deed  of  trust  for  stock  In 
an  insurance  company  subsequently  Is- 
sued la  not  payment  for  the  stock. — Id. 


sured,  hut  not  paid,  for  services  in 
defending  an  accident  suit,  which  the 
Insurer  had  declined  to  defend. — Royal 
Indemnity  Co.  v.  Schwartz,  172  S.  W. 


a  Where  notes  for  corporate  stock 
were  received  and  then  renewed,  held 
that,  the  atock  Issued  being  invalid 
under  Const.  Art.  12,  I  0.  the  notes 
should  be  canceled. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Holll- 
Oeld,   184  S.   W.  778. 

435 — liability  Incurred  for  Personal 
Injury  or  Loss  of  Idia.  (9m  88 
Cent.  Dig.  Znsuranoe,  f  1144.) 

3.  An  automobile  policy  exempting 
loss  Incurred  In  operating  it  in  viola- 
tion of  law  would  have  excepted  a  death 
caused  while  the  car  was  driven  by 
the  Insured's  16  year  old  son,  contrary 
to  ordinance,  had  the  ordinance  been 
valid— Royal  Indemnity  Co.  v. 
Schwartz,  172  S.  W.  681. 


5.  An  indemnity  company,  having  re- 
fused to  defend,  held  estopped  to 
claim  that  it  was  not  liable  for  attorney 
fees  incurred  by  Insured  because  the 
Insurer's  written  consent  to  Incur  the 
fee   was   not  first  had. — Id. 


lty.     (8—   88   Cent.    Dig-.   Xasuxano*, 
§  1488.) 

8.  Where  one  procuring  Insurance  on 
his  automobile  against  damage  by  col- 
lision settled  with  wrongdoer,  he  could 
not  recover  on  the  policy  stipulating; 
that  insurer  on  payment  of  the  loss 
should  be  subrogated  to  all  light  of 
recovery  by  Insured  for  the  loss. — 
Maryland  Motor  Car  Ins.  Co.  v.  Hag- 
gard,  168,  S.  W.   14)11. 

60S — Subrogation  of  Insofar  on  l*ay- 
t  of  I*>as.  (8n  88  Osnt.  Dig. 
—        ,    ||     10O4-1618.) 


L  An  Indemnity  company  held  liable 
der  an  automobile  accident  policy 
r  attorney   fees  Incurred  by   the  In- 


7.  Where  one  Insured  against  dam- 
ages to  his  automobile  offered  to  as- 
sign his  claim  against  the  wrongdoer  to 
an  attorney  for  insurer,  who  refuaed 
for  want  of  authority  to  act  and  because 
reasonable  time  had  not  elapsed  to 
make  Investigations,  and  Immediately 
afterwards  insured  filed  a  claim  with 
the  wrongdoer  and  settled.  Insurer  did 
not  waive  his  right  to  subrogation 
stipulated  for  In  the  policy. — Mary- 
land Motor  Car  Ins.  Co.  v.  Haggard, 
188   S.  W.  1011. 
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STATUTORY  LAW 

MUTUAL  PLAN  OP  INSURANCE  AGAINST  LOSS  OR  DAMAGE 

RESULTING  FROM  BURGLARY,  ROBBERY,  AND 

LOSS  OF  MONEY  AND  SECURITIES 

IN  TRANSPORTATION 

Commissioner  of  Insurance  and  Banking ~ - - 195 

Duties  of  the  Commissioner. „„ ™..„.~  1% 

Incorporation  of  Insurance  Companies  (Home) _  207 

General  Provisions  - _ 511-228 

ShAlI  Be  Authorized. 

1.  Any  insurance  company  organized  and  incorporated  on  the 
mutual  plan,  under  the  laws  of  this  State  or  any  other  State,  for 
the  purpose  of  insuring  against  loss  or  damage  resulting  from 
burglary  and  robbery,  or  any  attempt  thereat,  and  securing  against. 
the  loss  of  money  and  securities  in  course  of  transportation,  when 
shipped  t»y  registered  mail,  shall  be  -authorized,  admitted  and  li- 
censed to  do  business  in  this  State,  as  provided  in  this  chapter. 
(R.  S.,  Art.  4922.) 

Certain  Conditions — Premium  Contracts  to  Constitute  Put  of  the  Assets. 

2.  Before  any  such  company  shall  be  authorized  to  transact  bust 
nexs  in  this  State,  except  to  solicit  and  receive  applications  for  in- 
surance and  portions  of  premiums  thereon,  as  hereinafter  provided, 
it  shall  have  in  force  five  hundred  (500)  or  more  policies  on  which 
the  premiums  shall  have  been  paid  in  cash,  or  shall  be  evidenced 
by  the  written  contracts  of  the  policyholders,  on  which  not  less  than 
one-fifth  of  the  amount  shall  have  been  paid  in  cash,  and  the  cash 
and  contracts  for  premiums  shall  amount  in  the  aggregate  to  a  sum 
of  not  less  than  one  hundred  thousand  ($100,000.00)  dollars.  The 
premium  contracts  so  held  shall  constitute  a  part  of  the  assets  of 
the  company.     (R.  S.,  Art.  4923.) 

Most  File  Copy  of  Charter,  Article*  Of  Incorporation,  Statement  Which 
Must  Show  Asset*.  Liabilities,  Receipts  and  Disbursements,  Etc.— 
Impaired  Reserve. 

3.  And  every  such  company,  association  or  partnership  shall  also 
file  a  certified  copy  of  its  charter,  articles  of  incorporation  or  deed 
of  settlement,  together  with  a  statement  under  the  oath  of  the 
president  or  vice-president  and  secretary  of  the  company  for  which 
he  or  they  may, act,  stating  the  name  of  the  company  and  the  place 
where  located,  a  detailed  statement  of  its  assets,  showing  the  num- 
ber of  policyholders,  aggregate  amount  of  premium  contracts',  the 
amount  of  cash  on  hand,  in  bank,  or  in  the  hands  of  agents,  the 
amount  of  real  estate,  and  how  the  Barae  is  encumbered  by  mort- 
gage, the  number  of  shares  of  stock  of  every  kind  owned  by  the    / 

tjoogie 
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company,  the  par  and  market  value  of  the  same,  amount  loaned  on 
bond  and  mortgage,  the  amount  loaned  on  other  securities,  stating 
the  kind  and  the  amount  loaned  on  each,  and  the  estimated  valne  of 
the  whole  amount  of  such  securities  and  other  assets  or  property  of 
the  company,  also  stating  the  indebtedness  of  the  company,  the 
amount  of  losses  adjusted  and  unpaid,  the  amount  incurred  and  in 
process  of  adjustment,  the  amount  resisted  by  the  company  as  illegal 
and  fraudulent  and  all  other  claims  existing  against  the  company; 
and  for  a  company  organized  under  the  laws  of  any  other  State,  a 
copy  of  the  last  annual  report,  if  any,  made  under  any  law  of  the 
State  by  which  such  company  was  incorporated ;  and  no  agent  shall 
be  allowed  to  transact  business  for  any  such  company  whose  rein- 
surance reserve,  as  required  in  this  Act,  is  impaired  to  the  extent  of 
twenty  per  cent  thereof,  while  such  deficiency  shall  continue.  Nor 
shall  it  be  lawful  for  any  agent  or  agents  to  act  for  any  company 
or  companies  referred  to  in  this  Act,  directly  or  indirectly,  in  tak- 
ing risks  or  transacting  the  business  of  burglary  and  robbery  in- 
surance, or  the  insuring  of  the  safe  shipping  of  money  and  securities 
by  registered  mail  in  this  State,  without  procuring  from  the  Insur- 
ance Commissioner  ,a  certificate  of  authority,  stating  that  such 
company  has  complied  with  all  the  requirements  of  this  chapter 
which  apply  to  such  companies,  and  as  to  companies  organized 
under  the  laws  of  any  other  State  there  shall  be  added  the  name 
of  the  attorney  appointed  to  act  for  the  company.  (R.  S.,  Art. 
4924.) 

Line  of  Business  Must  Be  Confined— Most  Set  Aside  *  Reinsurance  Re- 
serve of  BO  Per  Cent. 

4.  Any  company  organized,  admitted  and  licensed  to  transact 
business  in  this  State  under  this  chapter,  shall  confine  its  line  of 
business  to  that  stated  in  the  first  section  of  this  chapter,  and  shall 
confine  its  business  in  this  State  to  banks,  bankers,  loan  companies 
and  county  treasurers,  and  shall  not  issue  any  policy  or  policies  to 
any  person,  firm  or  corporation  in  this  State  other  than  banks,  bank- 
ers, loan  companies  and  county  treasurers.  Every  such  company 
shall  set  aside  a  reinsurance  reserve  of  fifty  per  cent  of  its  prem- 
iums, whether  collected  in  cash  or  represented  by  obligations  of 
the  policyholders,  as  written  in  its  policies.  (B.  S.,  Art.  4924.) 
Policyholders. 

5.  Policyholders  of  any  company  organized  and  admitted  to 
transact  business  in  this  State  under  this  chapter,  shall  be  held 
liable  to  pay  the  membership  fee  and  premium  on  their  insurance 
as  paid  or  contracted  to  be  paid  at  the  time  the  policy  is  taken  out, 
and  shall  not  be  held  liable  for  any  further  or  other  assessments  or 
claims  on  the  part  of  the  company  or  its  policyholders.  The  mem- 
bership fees  and  premiums  agreed  upon  may  be  collected  in  cash  at 
the  time  the  policy  is  issued  or  evidenced  bv  a  written  obligation 
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of  the  policyholder  as  may  be  agreed  upon  by  the  company  and  the 
policyholder.  Such  payment  or  obligation  shall  be  the  limit  of  the 
liability  of  the  policyholder  to'  the  company  for  premium  on  their 
insurance.     (E.  S.,  Art.  4925.) 

Hast  Appoint  Insurance  Commissioner  on  Whom  Process  of  Law  Can  Be 
Set-rod. 

6.  It  shall  not  be  lawful  for  any  insurance  company,  association 
or  partnership  incorporated  by  or  organized  under  the  laws  of  any 
other  State  of  the  United  States  for  any  of  the  purposes  specified 
in  this  Act,  directly  or  indirectly,  to  take  risks  or  transact  any  busi- 
ness of  insurance  in  this  State  by  any  agent  or  agents  in  this  State, 
until  it  shall  first  appoint  an  attorney  in  this  State,  who  shall  be 
the  Commissioner  of  Insurance  and  Banking,  on  whom  process  of 
law  can  be  served,  and  file  in  the  office  of  the  Commissioner  of  In- 
surance  and  Banking  a  written  instrument  duly  signed  and  sealed, 
certifying  such  appointment,  and  any  process  issued  by  any  court 
of  record  in  this  State,  and  served  upon  such  attorney  by  the  proper 
officer  of  the  county  in  which  such  attorney  may  reside  or  be  found, 
shall  be  deemed  a  sufficient  service  of  the  process  upon  said  com- 
pany, but  service  of  process  upon  such  company  may  also  be  made 
in  any  other  manner  provided  by  law.  (R.  S.,  Art.  4926.) 
Statement  to  Be  Submitted  and  License  Issued  Annually. 

7.  The  statement  and  evidence  of  new  membership,  assets  and 
investments  required  by  Article  4924  (Sec.  419),  of  this  chapter 
shall  be  renewed  from  year  to  year  in  such  manner  and  form  aa 
may  be  required  by  said  Insurance  Commissioner,  with  an  additional 
statement  of  the  amount  of  premiums  received  in  this  State  during 
the  preceding  year,  so  long  as  such  agency  continues,  and  the  said 
Insurance  Commissioner,  on  being  satisfied  that  the  membership, 
assets,  securities  and  investments  remain  secure,  as  hereinbefore 
mentioned,  shall  furnish  a  renewal  of  the  certificate  as  aforesaid. 
Any  violation  of  any  of  the  provisions  of  this  Act  shall  subject  the 
party  violating  the  same  to  a  penalty  of  not  more  than  five  hun- 
dred dollars.     (R.  S.,  Art.  4927.) 

Host  Par  an  Annual  Occupation  Tax  of  $50,  and  2  Per  Cent  on  Cash 
Collected  on  Premiums. 

8.  All  companies  organized,  authorized,  admitted  and  licensed 
under  this  Act  shall  pay  an  annual  occupation  tax  of  fifty  dollars 
on  filing  their  annual  statement,  and  a  tax  of  two  per  cent  on  the 
cash  collected  as  premiums  during  the  preceding  year  from  policy- 
holders residing  in  Texas,  which  shall  be  in  lieu  of  all  other  taxeB 
or  fees ;  provided,  this  shall  not  exempt  from  the  payment  of  char- 
ter  or  permit  fees  or  ad  valorem  taxes.  (Sec.  8.  Chap.  72,  General 
Laws  26th  Leg.) 

Note. — Tbe  above  section  (8)  baa  probably  been  repealed  by  Section  2, 
Chapter  108,  Acts  Thirty- second  Legislature,  which  is  Section  78,  page  214, 
of  this  book. 
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NOTES  ON  BURGLARY  INSURANCE 

Effect  of  Misrepresentations  1 
Precautions  Against  Loss  2 
Participating  in  Adjustment  of  Loss  3 
Theft,  4,  5,6 

Damages  for  Refusal  of  Payment  7 
Weight  and  Sufficiency  of  Evidence  8 
Questions  for  Jury  9 


3B6-— HHI  of  MUrapiMMitatlOBi. 
(Bis  98  Cent.  Dig.  UnuWM,  §§  640, 
549.) 

1.  Misstatements  made  In  good  faith 
after  Issuance  and  delivery  of  a  (pol- 
icy of  burglary  Insurance  held  not  to 
affect  the  Insureds  rights.— Aetna  Ac- 
cident &  Liability  Co.  v.  White,  177 
S.  W.  162. 

,a«7 — Precautions    Against    Loir      (See 


6.  In  action  on  a  burglary  Insurance 
policy,  slipping  back  of  bolt  in  door, 
locked  the  night  before,  which  waa 
seen  through  a  narrow  space,  held  vis- 
ible   evidence    and    visible    marks    of 


i.  nig-. 


II  e 


■S.     Under  Vernon's  Sayles'  Ann.  Civ. 
St.    1914.    Art.    4947.    held,    that    false 

safe  and  the  price  paid  for  It  were  no 
defense  to  an  action  on  a  burglary  pol- 
icy. In  the  absence  of  proof  that  they 
contributed  to  the  loss  or  were  ma- 
terial to  the  risk.— Aetna  Accident  & 
Liability  Co.   v.  White,   177   8.   W.   182. 


> 

3.  Inspection  of  safe,  promise  to  pay 
loss,  and  an  announcement  that  the 
loss  had  been  adjusted  held  to  consti- 
tute a  waiver  of  any  breach  of  war- 
ranty by  the  Insured. 
Sl  Liability  Co.  V.  White,  177  S. 


.  Dif.  In»nr- 


,  §|   1130,  113S,  1143.) 

a)      Provisions  In  a  burglary  in- 
9  policy  requiring  visible  marks 

evidentiary  fact,  and  not  to  provide 
that  it  should  be  the  sole  proof. — Na- 
tional Surety  Co.  v.  Silberberg  Bros., 
176   S.  W.  97. 


"mere    dli 

Idence    of    theft. 

ualty  Co.  v.  Boll,  187  8.  W.  686. 


Eastern    Caa- 


1498.) 

7.  Rev.  St.  1911,  Art.  4746,  authoris- 
ing a  recovery  of  12  per  cent,  as  dam- 
ages and  attorneys'  fees,  held  not  to 
apply  to  an  action  on  a  burglary  insur- 
ance policy— Aetna  Accident  &  Liabil- 
ity Co.  v.  White,  177  3.  W.  162. 

S6S — Weight    and     Snffldenoy    Of    Mt- 


),  15  1666,  1707.) 


B.     In  a 


jn  a  burglary  Insur- 
ance policy,  evidence  held  sufficient  to 
support  finding  that  the  insured  had 
accurately  determined  his  loss  from 
his  books  with  reasonable  certainty  aa 
required  by  the  policy. — National 
Surety  Co.  v.  Silberberg  Bros.,  176  S. 
W.  97. 


9.  In  an  action  on  a  burglary  Insur- 
ance policy,  question  whether  marks 
of  visible  entry  on  the  premises,  made 
a  prerequisite  to  recovery  by  the  pol- 
icy, were  Inflicted  by  the  insured  as  a 
blind,  held  for  the  jury.— National 
Surety  Co.  v.  Silberberg  Bros.,  176  S. 
W.  97. 
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STATUTORY  LAW 
LIVE  STOCK  INSURANCE 

Commissioner  of  Insurance  and  Banking...' _  195 

-    Duties  of  the  Commissioner 196 

Incorporation  of  Insurance  Companies  (Home) 207 

General  Provisions , 211-228 

Host  H*ve  Capital  Stock  Not  Less 'than  $10,000  Paid  In  and  Comply 
With  Laws  Governing  Insurance. 
1.  The  purposes  for  which  private  corporations  may  be  formed 
are :  •  •  *  The  organization  of  fire,  marine,  life  and  live  stock 
insurance  companies;  provided,  that  such  live  stock  insurance  com- 
panies may  be  organized  with  an  authorized  and  paid-up  capital 
stock  of  not  less  than  ten  thousand  dollars  ($10,000.00) ;  and  pro- 
vided further,  that  all  insurance  companies  mentioned  in  this  sub- 
division shall  be  in  all  other  respects  subject  to  and  shall  comply 
with  all  of  the  provisions  of  Title  71  of  the  Revised  Statutes  of 
Texas.    (R.  S.,  Art.  1121.) 

Note. — (1)  Live  stock  Insurance  companies  must  be  chartered  as  other 
Insurance  companies,  by  filing  charter  in  Department  of  Insurance  and 
Banking  and  not  with  Secretary  of  State.  (Opinion  of  Attorney  General, 
June  13.  1906.} 

(2)  A  foreign  live  stock  Insurance  company  must  have  a  paid-up  cap- 
ital stock  of  at  least  |100.000,  In  order  to  obtain  authority  to  do  busi- 
ness in  Texas.     (Opinion  of  Attorney  General,  October  8,  1909.) 


a  By  Google 
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NOTES  ON  LIVE  STOCK  INSURANCE 

Actions  1 

Incorporation,  Organization  and  Existence  2 

Capital  Stock  3 

Mutual  Companies — Incorporation,  Organization  and  Existence  4 

Papers  Accompanying  PoHcy  5 

Renewal  6 

Application  of  General  Rules  of  Construction  7,  8 

Construing  Together  Policy  and  Accompanying  Papers  9,  10 

Amount  or  Value  11 

Injury  to  or  Death  of  Animals  IS 

Persons  to  Whom  Notice  or  Proof  May  Be  Given  13 

Time  for  Notice  and  Proof  14 

Damages  for  Refusal  of  Payment  15 

Petition — Title  or  Interest  of  Insured  16 

Admissibility  of  Evidence — Performance  of  Warranty  17 

Verdict  and  Findings  18 


<sn  as  era  wie.) 


1.  Under  Rev.  St.  1S95,  Art.  1194, 
subd.  26.  and  article  3070,  contained  in 
title  Eg.  Art.  3096a,  and  article  643, 
aubd-  46,  as  amended  by  Acta  30th  Leg:, 
ch.  150,  held  that  a  foreign  live  stock 
:  company  could  not  be  sued 
a  policy  In  the  county  of  plaintiff's 


that  nothing  in  the  title  shall  be  con- 
strued to  apply  to  mutual  relief  as- 
sociations. Judgment,  107  S.  W.  3(6. 
reversed. — State  v.  Burgess,  10B  8.  W 
138,    101    Tex.    624.      See   38   Cent.    Dig. 


residence. — Indiana  &  Ohio  I4v, 
Ins.  Co.  v.  Krenek.  144  8.  W.  1 
38  Cent.  Dig.   Insurance,    I   33, 


Stock 
SI.    See 


3.  Rev.  St.  1895,  Art.  3028,  providing 
that  any  number  of  persons  desiring 
to  form  a  company  to  transact  In- 
surance business  shall  adopt  and  sign 
'■"  "     >    of    Incorporation    and    subr  ' 


the 


a  the 


who. 


on  finding  the 
with  the  law  of  the  state,  shall  at- 
tach hla  certificate  thereto,  etc.,  when 
considered  In  connection  with  the  his- 
tory of  the  legislation  showing  that  it 
Is  formed  from  the  act  of  1876,  con- 
taining provisions  for  the  filing  of  the 
certificate  of  articles  of  incorporation 
of  fire  and  marine  insurance  com- 
panies, and  the  act  of  1876  containing 
a  like  provision  applicable  to  all  in- 
surance companies,  and  when  consid- 
ered In  connection  with  other  provis- 
ions of  the  title  entitled  "Incorpora- 
tion of  Insurance  Companies,"  is  a 
general  provision  applicable  to  all  In- 
surance companies  except  each  as  may 
be  excluded  by  section  3096,  providing 


that        .        

insurance  companies  shall 
amount  of  the  capital  stock,  which 
shall  in  no  case  be  less  than  9100,006, 
taken  from  the  provisions  of  the  pre- 
ceding statutes  relating  to  stock  com- 
panies, means  that  stock  companies 
shall  not  have  less  than  9100,000 
ital  stock,  and  does  not  limit  the 
eral  provisions  of  the  article  302S 
vidlng  for  the  incorporation  of  i 
panles  for  the  purpose  of  transactlng 
Inaurance  business  to  stock  companies, 
or  to  any  other  class  of  companies. 
Judgment.  107  S.  W.  368,  reversed.— 
State  v.  Burgess,  109  S.  W.  933,  101 
Tex.  634,  See  28  Cent.  Dig.  Insurance. 
I  38. 


OB.) 

4.  A  "livestock  Insurance  company" 
incorporated  under  Rev.  St  1896.  Art 
643,  aubd.  46,  authorising  the  Incor- 
poration of  fire,  marine,  life  and  live- 
stock Insurance  companies,  to  conduct 
a  livestock  insurance  company  on  a 
mutual  or  co-operative  plan  without 
capital  stock,  and   to  Issue  policies  of 


gle 
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is  i 


indemnity  on  live  stock  to  lta  mem- 
bers, la  a  livestock  insurance  company 
conducted  on  a  mutual  or  co-operative 
plan,  and  is  not  a  "mutual  relief  as- 
sociation" within  article  30B6,  provid- 
ing; that  nothing  In  the  title — title  68 
entitled  "Incorporation  of  Insurance 
Companies,"  shall  apply  to  mutual  re- 
lief associations.  Judgment,  107  B.  W. 
SS6,  reversed. — State  v.  Burgess,  109 
B  W.  822.  101  Tex.  524.  See  18  Cent. 
Dig.   Insurance.   II   41,  14,   68. 

184 — Papers     Accompanying;     Folloy — 


7.) 


6.  (a)  Act*  28th  Lea-.,  c.  68,  held 
not  to  contravene  Const  Art.  8,  Par.  88, 
requiring  expression  of  subject  In  title 
of  a  bill,  as  to  that  provision  subse- 
quently Incorporated  in  Rev.  St.  1811. 
Art.  4861,  requiring  insurance  policies 
to  be  accompanied  by  a  copy  of  the 
application.— National  Live  Stock  Ins. 
Co.  v.  Dominion,  ITS  8.  W.  1DSD. 

(b)  Under  Rev.  St  1*11,  Art  4878. 
declaring  the  statutes  to  bs  conditions 
on  which  foreign  lnsuranoe  companies 
might  do  business  In  the  state,  such 
a  company  could  not  question  the  va- 
lidity of  Art  4IG1,  requiring-  applica- 
tion to  accompany  policy. — National 
Live  Stock  Ins,  Co.  v.  Oomllllon,  ITS 
S.  W.  1080. 


tain  county  and  tbe  application  did  not 
bo  limit  the  liability.— Indiana  &  O. 
Live  Stock  Ins.  Co.  v.  Kelnlngtnun,  161 
S.  W.  384. 

10.  (b)  Under  Rev.  St  1911.  Arts. 
4881,  49E3,  the  effect  of  failure  to  at- 
tach application  and  questions  and  an- 
swer* to  a  policy  1*  to  exclude  them 
from  the  contract. — National  Live 
Stock  Ins.  Co.  v.  Oomllllon,  ITS  S.  W. 
1060. 


8  OsBt  Biff,  m- 
,    I    878-891.) 

o.  Where  live  stock  Insurance  poli- 
cies did  not  provide  that  the  policy  was 
in  force  only  while  the  horse  was  In  a 
certain  town,  and  Insured  requested  a 
similar  renewal  policy,  insured  could 
assume  that  the  policy  issued  did  not 
contain  a  provision  so  limiting  the 
company's  liability. — Indiana  &  O.  Live 
Stock  Ins.  Co.  v.  Kelnlngham,  161  & 
W.  884. 

l*fl— Application  of  C 

—notion.     (Sae  an 

',  55  tM,  tM.) 

T.  Insured  Is  ordinarily  bound  by  the 
term*  of  tbe  policy,  whether  he  reads 
It  or  not — Indiana  &  O.  Live  Stock 
Ins.  Co.  v.  Kelnlngham,  181  8.  W.  884. 
See  38  Cent   Dig.   Insurance   I   282. 

a.  Every  doubt  must  be  resolved 
against  the  company  in  case  of  incon- 
sistent provisions 
icy.— Id. 


9.  (a)  Where  a  live  stock  policy 
made  the  application  a  part  of  it,  the 
application  would  control  if  tbe  policy 
provided  that  the  horse  should  be  In- 
sured only  while  it  remained  In  a  cer- 


11.  Where  an  owner  of  a  horse  pro- 
curing a  policy  on  it  made  representa- 
tions as  to  Its  value  and  the  purchase 
price  and  whether  It  was  mortgaged, 
and  the  Insurance  company,  relying  on 
tbe  misrepresentation*.  Issued  the  pol- 
icy, the  misrepresentations  were  ma* 
terlal  to  the  risk  within  Rov.  Civ.  St 
1811,  Art  4847,  providing  that  mls- 
representatlons  not  material  to  th« 
risk  shall  not  Invalidate  the  Policy. — 
Indiana  A  Ohio  Live  Stock  In*.  Co.  v. 
Smith.  1GT  S.  W.  786.  See  IS  Cent  Dig. 
Insurance,    I   6T0. 

it  Death  of  su«tssalsj. 


19.  A  live  stock  insurance  policy 
held  to  prohibit  recovery,  where  the 
animal  died  without  the  county  named 
In  the  policy. — Indiana  A  Ohio  Live 
Stock  Ine.  Co.  v.  Krenek.  144  8.  W. 
1181.     See  88   Cent   Dig.   lnsuranoe,   I 


use 


a  to  Whom  aToUo*  or  Proof 


I   Wt7.> 

13.  A  notice  of  illness  of  an  Insured 
animal  given  to  the  insurer's  agent 
held  sufficient  compliance  with  ths 
contract  provision  that  notice  be  given 
the  company  at  Its  home  office,  where 
the  notice  was  Immediately  forwarded 
to  and  received  by  the  Insurer's  home 
ofllce. — National  Live  Stock  Ins.  Co.  v. 
Henderson.  164  a.  W.  86S.  28  Cent 
Dig.  Insurance,  I  1127. 


14,  Where  an  animal  insurance  pol- 
icy required  notice  of  sickness  or  acci- 
dent forthwith  to  the  Insurer  with  the 
name  of  the  veterinarian  employed,  it 
bnlpg  Impossible  for  the  assured  to  pro- 
cure a  veterinarian  between  the  time  of 
the  serious  sickness  of  the  animal  and 
Its  death,  notice  of  death  Immediately 
thereafter  was  a  compliance  with  tbe 
policy. — National  Live  Stock  Ins.  Co. 
v.   Henderson,    164    S.   W.    852, 
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i  Xsfoaal  of   Pay- 
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16.  Penalty  and  attorneys  fees  pro- 
vided by  Rev.  St  1911,  Art  4746,  for  al- 
lowance against  an  Insurance  company 
for  failure  to  settle  a  loss,  held  prop- 
erly allowed  In  a  mult  on  a  policy  In- 
suring livestock. — National  Live  Stock 
Ins.  Co.   V.   Qomlllion,   ITS  B.  W.    1060. 


snrso.     (•**  as  Cent.  Dig.  Innnnoe, 


16.  A  petition,  In  an  action  on  a  pol- 
icy on  life '  of  a  horae,  which  alleges 
that  plaintiff  was  the  owner  of  the 
horse  when  the  policy  was  Issued,  that 
the  horae  died  within  the  life  of  the 
policy,  that  all  premiums  had  been  paid, 
that  plaintiff  furnished  proof  of  lose 
with  demand  of  payment,  and  that  de- 
fendant was  Indebted  to  plaintiff  in  the 
amount  of  the  policy,  sufficiently  al- 
leged as  against  a  general  demurrer 
that    plaintiff   was   the   owner   of   the 


horse  at  the  time  of  its  death. — Indi- 
ana A  Ohio  Live  Stock  Ins.  Co.  v. 
Smith,  LET  a  W.  TEG.  28  Cent  Dig. 
I   1694. 


■34  ■  mmwfhlTity  of  Wi—i  Ter- 
formanoe  of  Warranty.  (See  aS 
Cent    Dig.   Luuuoa    5!    1077-1SS6.) 

17.  In  an  action  on  a  policy  Insuring 
a  mule  alleged  to  have  died  of  overheat 
It  was  not  error  to  permit  witness  to 
testify  that  he  had  treated  the  mule 
kindly.— National  Live  Stock  Ins.  Co. 
v.   Qomlllion,   1T8    S.   W.    10EO. 


18.  In  an  action  on  a  policy  li 
a  horse,  where  there  was  no  testimony 
suggesting  that  the  death  of  the  an- 
imal was  due  to  one  of  the  excepted 
causes,  the  court  is  warranted  In  find- 
ing that  the  horse  died  from  disease, 
or  accidental  injuries  as  covered  by 
the  policy. — National  Live  Stock  Ins. 
Co.   v.  Warren,   181  8.   W.   TOO. 
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STATUTORY  LAW 

"BLUB  SKY"  LAWS  REGULATING  THE  SALE  OF 
STOCK  OP  CORPORATION 

Caption  to  An  Act  to  Regulate  and  Supervise  the  Sale  and  Purchase  of 
Stocks  of  Private,  Foreign  and  Domestic  Corporations  Organized  for 
Profit. 

1.  An  Act  to  regulate  and  supervise  the  sale  and  purchase,  in 
this  State,  of  stocks  of  private,  foreign  and  domestic  corporations 
organized  for  profit,  which  propose  to  increase  their  capital  stock; 
and  to  regulate  and  supervise  the  sale  and  purchase,  in  this  State, 
of  stocks  of  private,  foreign  and  domestic  corporations  being  organ- 
ized and  hereafter  organized  or  proposed  to  be  organized,  for  profit ; 
and  to  regulate  and  supervise  the  offering  or  contracting  for  sale 
and  purchase  of  such  stock  of  such  corporation  or  proposed  cor- 
poration, and  to  fix  commission  and  promotion  fees  allowed  to  be 
charged;  and  providing  for  service  of  process,  examination  fees, 
and  exempting  certain  corporations  from  the  effects  of  this  Act; 
providing  penalty  for  the  violation  of  the  provisions  of  this  Act, 
and  declaring  an  emergency.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Caption.) 

What  Companies  Are  Subject  to  the  Provisions  of  This  Act. 

2.  Every  private  corporation,  foreign  or  domestic,  organized  for 
profit,  which  is  now  attempting  or  shall  hereafter  attempt  to  in- 
crease its  capital  stock,  and  every  proposed  corporation  attempted 
to  be  organized  which  shall,  directly  or  indirectly,  through  itself, 
its  agents  or  employes,  or  through  any  person  or  association  of  per- 
sons, holding  companies,  sales  companies  or  otherwise,  or  through 
any  other  agents,  sell  or  contract  to  sell  any  stock  of  such  corpora- 
tion or  proposed  corporation,  upon  which  sale  or  proposed  sale  or 
contract  of  sale  any  part  of  the  proceeds  derived  or  to  be  derived 
therefrom  are  used  or  to  be  used,  directly  or  indirectly  for  the  pay- 
ment of  any  commission,  promotion,  organization  fee  or  other  ex- 
penses incident,  directly  or  indirectly,  to  the  sale  of  its  shares  of 
stock,  except  attorney's  fees,  charter  fees,  franchise  tax,  permit 
fees  and  stationery  and  supplies,  shall  be  subject  to  the  provisions 
of  this  Act.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  1.) 
Applies  to  Mining,  Oil  or  Gas  and  Townslte  Corporations. 

3.  This  Act  shall  also  apply  to  any  mining,  oil  or  gas  corporation 
increasing  its  stock  or  proposed  mining,  oil,  or  gas  corporation  at- 
tempting to  sell  stock  in  which  any  land  or  mineral  or  thing  of 
value  is  to  be  procured  from,  in  or  under  such  land  that  has  been 
or  is  to  be  placed  as  an  asset  with  or  in  the  corporation  or  proposed 
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corporation,  whether  any  promotion  fee  is  charged  or  not,  and  to 
any  townsite  corporation  or  proposed  townsite  corporation.  (Acts 
33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  2.) 

Filing   of   Statements   With   Secretary   °f   State   or   Commissioner  Before 
Offering  For  Sale.-  -Filing  Fees. 

4.  Before  offering  for  sale  or  contracting  to  sell,  directly  or  in- 
directly, any  stock  of  such  proposed  corporation,  or  such  increased 
stock  of  any  existing  corporation,  or  before  selling  any  stock  in  any 
townsite  corporation  as  provided  in  Section  2,  such  corporation,  or 
those  promoting  or  having  charge  of  the  sale  of  stock  of  any  pro- 
posed corporation,  shall  file,  under  oath,  in  the  office  of  the  Secre- 
tary of  State,  where,  under  the  law,  a  charter  would  be  filed  in  his 
department,  or  in  the  office  of  the  Commissioner  of  Insurance  and 
Banking,  where,  under  the  law,  a  charter  would  be  filed  in  his  de- 
partment, together  with  a  filing  fee  of  twenty  dollars,  the  following 
documents :  A  statement  showing  in  full  detail  the  plan  upon  which 
the  corporation  proposes  to  increase  its  capital  stock  or  upon  which 
the  promoters  or  those  having  charge  of  the  sale  of  stock  of  any  pro- 
posed corporation  proposes  to  sell  its  stock  and  organize  the  cor- 
poration, together  with  a  copy  of  all  the  forms  of  contracts,  stock 
(or  deeds,  if  the  same  shall  come  under  Section  2  hereof)  to  be  used 
by  the  corporation  or  promoters,  or  those  having  charge  of  the  sale 
of  stocks  of  any  proposed  corporation  in  connection  with  such  stock 
sales.  The  statement  shall  further  show  the  name,  location  and  dom- 
icile of  such  corporation,  and  the  names  of  its  officers  or  proposed 
officers,  if  any,  or  promoters,  and  the  addresses  of  all  the  parties; 
the  amount  of  capital  stock  of  any  corporation  already  organized, 
the  proposed  increase,  or  the  proposed  capital  stock  of  the  corpora- 
tion to  be  organized,  and  the  price  at  which  the  stock  is  proposed 
to  be  sold ;  and  the  price  at  which  the  stock  is  proposed  to  be  sold 
shall  not  be  changed  without  filing  with  the  Secretary  or  Commis- 
sioner, as  the  case  may  be,  a  statement  of  such  change,  which  shall 
be  subject  to  his  approval.  Any  such  corporation  or  promoters  of 
such  proposed  corporation  shall  furnish  the  Secretary  or  Commis- 
sioner such  other  information  as  may  be  necessary  or  proper  con- 
cerning the  sale  of  its  stock.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  See.  3.) 

Filing  of  Copy  of  Charter  and  Other  Evidence,  When — Statement  of  Esti- 
mated Feea  and  Expenses. 

5.  If  it  shall  be  a  corporation  organized  under  the  laws  of  any 
other  jurisdiction,  it  shall  file  with,  the  Secretary  or  Commissioner  a 

,  copy  of  its  charter,  and  such  other  evidence  of  its  authority  as  the 
Secretary  or  Commissioner  may  require. 

Said  statement  shall  also  show  the  commission,  promotion  fee  and 
other  estimated  incidental  expenses  proposed  to  be  eharged  for  the 
organization  of  such  proposed  corporation,  or  the  increase  in  the 
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capital  stock  of  any  corporation  already  organized,  and  how  the 
commissions  or  fees  are  to  be  paid.  (Acts  33rd  Leg.,  1st  Called 
Session,  Chap.  32,  Sec.  3.) 

HlnlnK,  Oil,  Gas  and  Townsite  Companies — Must  Give  Estimate  of  Aetna! 
Value  of  Property— Employment  of  Experts. 

6.  If  the  corporation  or  proposed  corporation  comes  under  Sec- 
tion 2  hereof,  the  officers  of  the  corporation,  or  the  promoters  of 
the  proposed  corporation,  shall  state  the  facts  upon  which  they  base 
their  estimate  of  the  actual  value  of  the  property  which  is  to  be- 
come an  asset  of  the  corporation,  and  the  Secretary  or  Commissioner 
shall  require  such  proof  as  he  may  deem  proper  to  establish  the 
actual  value  of  the  property. 

The  Secretary  or  Commissioner  shall  have  the  right  to  employ 
such  experts  as  he  may  deem  necessary,  and  the  experts  shall  be 
employed  at  the  expense  of  the  corporation  or  promoters  of  a 
proposed  corporation.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap. 
32,  Sec.  3.) 

Flung  of  Statements  Relating:  to  Townsite  Corporations — Issue  of  Permit. 

7.  No  corporation  proposed  to  be  organized  for  the  purpose  of 
buying  or  selling  town  sites  and  town  lota  shall  hereafter  be 
granted  a  charter  by  the  Secretary  of  State,  or  if  a  foreign  cor- 
poration shall  not  be  granted  a  permit  to  do  business  in  the  State 
of  Texas  unless  the  incorporators  of  said  proposed  corporation  or 
officer  of  such  foreign  corporation  shall  file  with  the  Secretary  of 
State  each  and  every  document,  contract  and  all  papers  referred 
to  in  Section  3  of  this  Act,  as  well  as  a  general  statement  of  the 
plan  of  its  proposed  townsite,  and  a  general  statement  of  its  meth- 
ods of  advertising  same,  together  with  a  sample  copy  of  its  adver- 
tising literature,  and  no  charter  shall  be  granted  any  corporation 
nnless  the  compliance  with  the  provisions  of  this  act  and  in  the 
judgment  of  the  Secretary  of  State,  such  business  of  any  proposed 
townsite  corporation  will  be  honestly  and  fairly  conducted  both  to 
the  corporation  and  to  the  public.  And  each  and  every  corporation 
in  this  State  now  existing  or  hereafter  organized  desiring  to  en- 
gage in  the  sale  of  townsite  lots  or  sites  shall,  prior  to  such  sale, 
file  with  the  Secretary  of  State  a  general  plan  of  said  proposed 
lots  to  be  sold,  as  well  as  a  copy  of  any  and  all  proposed  contracts 
to  be  made  with  the  public  in  the  sale  thereof,  and  a  general  state- 
ment of  the  literature  proposed  to  be  issued,  and  all  matters  re- 
ferred to  in  Section  3  hereof,  and  if  in  the  judgment  of  the  Secre- 
tary of  State  said  sale  will  be  conducted  both  honestly  and  fairly 
to  the  corporation  and  to  the  public,  a  permit  to  conduct  said  sale 
shall  be  granted.  This  provision  shall  not  be  construed  to  author- 
ize the  creation  of  any  corporation  for  any  purpose  not  now  au- 
thorized by  the  laws  of  this  State.  (Acts  33rd  Leg.,  1st  Called 
Session,  Chap.  32,  Sec.  3.) 
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Secretary  or  Commissioner  Shall  Grant  or  Refuse  the  Permit. 

8.  The  Secretary  or  Commissioner,  upon  the  receipt  of  the  in- 
formation as  provided  for  in  Section  3,  shall  grant  or  refuse  such 
permit. 

If  the  Secretary  or  Commissioner  shall  decide  that  the  sale  of 
stock  will  be  fairly  and  honestly  conducted,  both  to  the  corporation 
and  to  the  public,  such  permit  shall  be  granted,  provided  that  the 
commissions,  promotion  and  other  incidental  expenses,  exclusive  of 
the  exempted  expenses  mentioned  in  Section  1  of  this  act,  shall  not 
be  more  than  fifteen  (15)  per  cent  of  the  price  at  which  such  stock 
is  to  be  sold  sb  shown  by  the  application  or  amended  application. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  4.) 

This  Act  Shall  Not  Affect  Stock  Previously  Sold  or  Subscribed;   Unsold 
or  Unsubscribed  Part  of  It  Falls  Under  Condition  of  This  Act. 

9.  Provided,  that  where  any  proposed  corporation  has  already 
sold  its  stock,  or  a  part  thereof,  or  any  part  thereof  has  been  sub- 
scribed at  the  time  this  act  shall  take  effect,  this  act  shall  not  affect 
stock  previously  sold  or  subscribed  nor  any  contracts  made  in  ref- 
erence to  same;  but,  if  any  of  the  stock  of  said  proposed  corpora- 
tion remains  unsold  or  unsubscribed,  said  corporation  shall,  never- 
theless, be  entitled  to  a  permit  upon  complying  with  the  other  con- 
ditions of  this  act,  including  the  future  sale  or  subscription  of 
any  of  its  stock.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  4.)  • 

Commission  or  Promotion  Pee  Paid  to  Agent  or  Promoter,  When— Kind 
of  Payment*  of  Stock. 

10.  The  commission  or  promotion  fee  shall  be  paid  to  the  agent 
or  promoter  as  the  stock  is  sold  by  him  and  paid  by  the  purchaser. 
The  stock  shall  be  considered  as  paid  for  when  paid  for  in  cash, 
property  or  labor.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  4.) 

Issue  of  Permit  Depends  on  Compliance  With  Certain  Requirements, 
Amongst  Them  the  Tiling  of  a  Bond- Approved  by  Secretary  or  Com- 
missioner. 
11.'  No  permit  shall  be  granted  unless  there  shall  appear  upon 
the  subscription  lists  and  contracts  of  such  corporation  or  proposed 
corporation,  in  bold  type,  the  amount  of  the  commissions,  promo- 
tion fees  and  other  estimated  expenses  incident  to  the  sale  of  such 
stock,  and  the  interest  which  the  officer,  agent,  employe  or  pro- 
moter selling  or  contracting  to  sell  such  stock  has  in  such  sale; 
nor  shall  such  permit  be  granted  until  the  applicants  therefor  have 
entered  into  a  bond  for  not  less  than  one  thousand  dollars  ($1,000) 
nor  more  than  one  hundred  thousand  dollars  $(100,000),  the  same 
to  be  fixed  by  the  Secretary  or  Commissioner  at  not  more  than 
ten  per  cent  of  the  stock  proposed  to  be  issued.  The  said  bond 
shall  be  payable  to  the  Secretary  or  Commissioner  as  the  case  may 
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be,  and  his  successor  in  office,  conditioned  that  the  facts  set  forth 
in  the  application  for  such  permit,  and  the  proof  and  statement 
offered  to  such  Secretary  or  Commissioner,  upon  which  the  appli- 
cation is  based,  are  true,  and  that  they  will  comply  with  the  pro- 
visions of  this  act  in  the  sale  of  the  stock  of  auch  corporation  or 
proposed  corporation.  Said  bond  may  be  made  with  individual 
sureties  or  a  surety  company  authorized  to  do  business  in  the 
State  of  Texas,  and  the  bond  shall  be  approved  by  the  Secretary  or 
Commissioner.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  4.) 

Appeal  to  the  District  Court  of  Travis  County  When  Permit  Refused. 

12.  If  a  permit  shall  be  refused  by  the  Secretary  or  Commis- 
sioner the  parties  applying  therefor  may  bring  suit  in  the  district 
court  of  Travis  county,  Texas,  to  require  said  Secretary  or  Com- 
missioner to  issue  such  permit.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  See.  5.) 


13.  Any  person  who  shall  be  induced  to  purchase  any  stock  of 
any  corporation  or  proposed  corporation  by  the  officers,  agents,  em- 
ployes, promoters  or  trustees,  by  reason  of  any  misrepresentation 
of  any  material  fact  concerning  such  stock,  such  person  or  persons 
shall  have  the  right  to  bring  suit  upon  the  bond  above  provided  for, 
and  such  bond  shall  be  subject  to,  and  security  for,  such  person  so 
purchasing  the  stock;  provided,  that  such  person  shall  not  be  en- 
titled to  recover  more  than  the  money  paid,  or  the  actual  value  of 
the  property  given,  or  the  labor  performed,  in  exchange  for  such 
stock,  with  legal  interest  from  the  date  of  the  payment  or  the  per- 
formance of  the  services,  or  the  transfer  of  the  property. 

One  or  more  recoveries  upon  such  bond  shalj  not  vitiate  the  same, 
but  it  shall  remain  in  full  force  and  effect,  but  no  recoveries  upon 
such  bond  shall  ever  exceed  the  full  amount  of  same,  and  upon 
suits  being  filed  in  excess  of  the  amount  of  same,  the  Secretary  or 
Commissioner  may  require  a  new  bond,  and,  if  the  same  is  not 
given  within  thirty  days,  he  may  cancel  the  permit  herein  provided 
for.    (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  6.) 

List  of  Authorized  Officers,  Agents  and  Employes  and  Its  Changes  Piled 
With  Secretary  or  Commissioner. 

14.  Whenever  any  permit  has  been  issued,  the  corporation  or  per- 
sons receiving  the  same  shall  file  a  list  of  the  names  of  their  or  its 
authorized  officers,  agents  and  employes,  and  the  postoffice  address 
of  each ;  and,  in  case  of  the  change  of  any  of  its  officers,  agents  or 
employes,  it  shall  file  a  list  of  such  changes  with  the  Secretary  or 
Commissioner.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  6.) 
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All  Collected  Honey  for  the  Sale  of  Stock  Shall  Be  Deposited  witli  Bank. 

15.  All  moneys  or  other  things  of  value  collected  by  such  cor- 
poration or  the  promoters  of  a  proposed  corporation,  for  the  sale 
of  its  stock,  or  contract  for  the  Bale  of  its  stock,  shall  be  deposited 
by  said  corporation  to  its  credit,  or  by  the  promoters  of  a  proposed 
corporation,  to  the  credit  of  its  proposed  officers  or  trustees,  with 
the  exception  of  the  amount  allowed  for  commissions,  promotion 
feeB  and  other  incidental  expenses,  with  a  bank,  bank  and  trust 
company  or  trust  company  incorporated  under  the  laws  of  this 
State,  or  .of  the  United  States.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  7.) 

All  Corporations  or  Proposed  Corporations  Host  Keep  a  Set  of  Books 
Open  for  Inspection  By  the  Authorities. 

16.  All  such  corporations,  and  the  organizers  or  trustees  of  pro- 
posed corporations,  shall  keep  a  set  of  books,  which  shall  show  the 
amount  of  money,  or  other  things  of  value  received  by  such  cor- 
poration or  proposed  corporation  from  the  sale  of  its  stock,  or  from 
contracts  of  sale  of  its  stock,  and  such  books  shall  show  the  num- 
ber and  amounts  of  stock  sold  or  contracted  to  be  sold,  by  whom 
sold,  and  to  whom  sold,  or  contracted  to  be  sold,  and  the  postofflce 
address  of  each.  Said  books  shall  at  all  times  be  open  for  inspec- 
tion by  the  Secretary  or  Commissioner,  or  his  duly  authorized 
agent    (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  8.) 

Omm  for  Cancellation  of  Permit — Right  to  Bring  Suit  In  the  District 
Court  of  Travis  County. 

17.  Whenever  the  Secretary  or  Commissioner  shall  have  infor- 
mation that  any  corporation,  or  the  promoters  of  the  proposed 
corporation,  its  officers,  agents  or  employes,  are  not  complying  with 
the  terms  of  this  act  in  the  sale  of  its  stock,  they  shall  notify  such 
corporation,  or  its  officers,  agents  or  employes  or  the  promoters 
of  tbe  proposed  corporation  to  appear,  within  twenty  days,  and 
show  cause  why  such  permit  should  not  be  canceled,  and  after  the 
hearing  such  Secretary  or  Commissioner  shall  have  the  right  to 
cancel  such  permit  if  the  proof  shall  show  that  such  corporation 
or  proposed  corporation,  or  its  officers,  agents  or  employes  are  not 
complying  with  the  terms  of  this  act,  but  the  parties  or  corpora- 
tion holding  such  permit  shall  have  the  right  to  bring  suit,  in  the 
district  court  of  Travis  county,  Texas,  against  sthe  Secretary  or 
Commissioner  to  reinstate  such  permit  to  sell  stock.  (Acts  33rd 
Leg.,  1st  Called  Session,  Chap.  32,  Sec.  9.) 

Foreign  Corporations  Must  Show  SO  Per  Cent  Paid-in  Capital — Does  Not 
Apply  to  Loan  and  Insurance  Corporations. 

18.  No  permit  to  sell  stock  shall  ever  be  issued  to  any  foreign 
corporation  which  has  not  at  the  time  of  making  application  for 
permit  at  least  fifty  per  cent  of  its  capital  stock  subscribed  and 
paid  in,  providing  that  this  shall  not  apply  to  any  foreign  corpora- 
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tion  engaged  exclusively  in  the  business  of  lending  money  in  this 
State,  nor  to  any  insurance  company  that  is  required  by  law  to 
obtain  a  permit  from  the  Commissioner  of  Insurance  and  Banking. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  10.) 

Foreign  Corporations  Shall  File  Power  of  Attorney  Like  That  Provided 
in  Article  4773,  R.  8. — Duty  of  Secretary  or  Commissioner  in  Accept- 
ing Service. 

19.  Each  foreign  corporation  or  the  promoters  of  any  proposed 
foreign  corporation  desiring  to  sell  or  contract  to  sell  its  stock  in 
this  State  shall  first  file  with  the  Secretary  or  Commissioner  a  like 
power  of  attorney  to  that  provided  for  life  insurance  corporations 
in  Article  4773,  Revised  Civil  Statutes  of  the  State  of  Texas  of 
1911,  and  service  may  be  had  upon  the  corporation  and  the  Secre- 
tary or  Commissioner,  bb  the  case  may  be,  as  therein  provided  for, 
and  the  Secretary  or  Commissioner,  as  the  case  may  be,  upon  re- 
ceipt of  such  process  as  is  therein  provided  for,  shall  proceed  as 
is  provided  for  him  to  do  in  Article  4774,  Revised  Civil  Statutes 
of  the  State  of  Texas  of  1911,  and  the  Secretary  or  Commissioner's 
acts  and  conduct  in  regard  to  such  power  of  attorney,  and  such 
process  shall  be  the  same  as  is  provided  for  in  said  Articles  4774 
and  4773,  and  the  effect,  force  and  result  of  such  acts  shall  be  the 
same  as  therein  provided  for.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  11.) 

Violation  of  This  Law — Misdemeanor— Imprisonment. 

20.  It  shall  hereafter  be  unlawful  for  any  officer,  agent  or  em- 
ploye or  trustee,  or  holding  company,  or  sales  agents,  or  person, 
or  association  of  persons  in  this  State  to  Bell,  or  offer  to  sell,  or 
contract  to  sell,  directly  or  indirectly,  for  such  concern,  any  stock 
of  any  corporation  or  proposed  corporation,  subject  to  this  act, 
which  has  been,  proposed  to  be,  is  now  being,  or  may  hereafter  be 
organized  for  profit,  without  first  complying  with  the  provisions  of 
this  act,  and  any  person  so  offending  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  two  thousand  dollars,  and  in  addition 
thereto  may  be  imprisoned  in  the  county  jail  for  any  period  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment.  (Acts 
33rd  Leg,,  1st  Called  Session,  Chap.  32,  See.  12.) 

Subscribers  Must  Be  Refunded  at  the  Expiration  of  Two  Tears — Exten- 
sion of  Time  May  Be  Granted. 

21.  At  the  expiration  of  two  years  from  the  granting  of  a  per- 
mit under  this  act  if  the  proposed  corporation  has  failed  to  or- 
ganize, then  all  subscribers  must  be  refunded  the  amount  paid  to 
the  promoter  or  trustee;  provided,  however,  that  the  Secretary  or 
Commissioner  may  grant  an  extension  of  time  for  the  sale  of  securi- 
ties.   (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  12a.) 

■ooglc 
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Cumulative  Power  of  This  Act, 

22.  This  act  shall  be  construed  to  be  cumulative  of  any  other 
law  or  daws  of  this  State.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  13.) 

Exemptions  of  This  Act  for  Certain  Corporations. 

23.  The  term's  of  this  act  shall  not  apply  to  any  national  bank, 
nor  to  any  corporation  having  a  charter  granted  under  any  act  of 
the  Congress  of  the  United  States,  nor  to  any  State  bank  and 
trust  company  or  trust  company  organized  under  the  laws  of  this 
State,  nor  to  any  corporation  organized  under  the  Federal  Re- 
clamation Act,  approved  June  17,  1902,  or  the  regulations  estab- 
lished by  the  Secretary  of  the  Department  of  the  Interior  in  pur- 
suance thereof.  Nor  shall  the  terms  of  this  act  apply  to  any  cor- 
poration or  the  promoters  of  any  corporation  organized  under  the 
laws  of  Texas  which  does  not  sell  or  contract  to  sell  its  stock  to 
more  than  twenty -live  bona  fide  purchasers;  provided,  it  does  not 
act  as  the  agent  or  trustee,  holding  company  or  sales  company  in 
the  promotion  of  any  concern  which  is  included  under  the  terms 
of  this  act.  Nor  shall  this  act  apply  to  any  railroad  or  railway 
company  or  interurban  railroad  or  railway  company,  or  street  rail- 
road or  railway  company.  Nor  shall  this  act  apply  to  the  sale  of 
stock  of  a  corporation  by  a  bona  tide  owner  of  same,  who  had  in 
good  faith  bought  the  same,  and  who  in  the  purchase  and  sale  of 
same  was  and  is  not  acting  directly  or  indirectly  as  promoter  or 
agent  of  such  corporation.  Nor  shall  this  act  apply  to  a  bona  fide 
stock  or  stock  broker  in  the  sale  of  stock,  which  stock  has  been 
by  snch  corporation  sold  and  issued  to  a  bona  fide  purchaser  prior 
to  the  offering  of  same  for  sale  by  such  broker ;  provided,  that  such 
purchaser  or  broker  was  not  acting,  directly  or  indirectly,  as  pro- 
moter of  such  corporation.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  14.) 

Quarterly   Deposit   of   Collected   Honey — Examinations   Hade  at   the    Ex- 
pense of  Corporations. 

24.  All  moneys  collected  under  the  terms  of  this  act  by  the 
Secretary  or  Commissioner  shall  be  quarterly  deposited  by  him  with 
the  State  Treasurer  and  credited  to  the  general  fund.  Whenever 
the  Secretary  or  Commissioner  shall  deem  it  necessary  to  examine 
the  books  of  any  corporation  or  proposed  corporation,  subject  to 
the  provisions  of  this  act,  or  investigate  its  financial  condition,  he 
shall  do  so  at  the  expense  of  the  corporation  or  proposed  corpora- 
tion under  investigation,  and  the  corporation  or  the  agents  of  the 
corporation  or  proposed  corporation  being  investigated  shall  pay 
to  the  Secretary  or  Commissioner,  or  his  agent,  making  the  in- 
vestigation his  actual  expenses  and  seven  dollars  and  fifty  cents 
per  day  for  such  investigation,  which  said  expenses  shall  be  paid 
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at  the  termination  of  such  investigation  by  the  concern  investigated. 
(Acta  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  15.) 

Definitions. 

Whenever  the  word  "Secretary"  is  used  in  this  aet  it  shall  be 
considered  to  mean  Secretary  of  the  State  of  Texas,  and  whenever 
"Commissioner"  is  used  in  this  act  it  shall  be  considered  to  mean 
Commissioner  of  Insurance  and  Banking  of  the  State  of  Texas. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  16.) 

Emergency  Clause. 

26.  The  fact  that  there  is  no  law  in  this  State  regulating  the 
sale  of  stocks  of  numerous  corporations  which  are  selling  such  stocks 
throughout  this  State,  many  of  which  are  worthless,  and  the  fact 
that  the  people  of  this  State  are  being  imposed  upon  by  unscrupu- 
lous persons  selling  such  worthless  stocks,  creates  an  emergency 
and  an  imperative  public  necessity  that  the  constitutional  rule  re- 
quiring that  bills  be  read  on  three  several  days  be  suspended,  and 
that  this  aet  take  effect  and  be  in  force  from  and  after  its  passage, 
and  it  is  so  enacted.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  17.) 
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ANTI-TRUST  LAW 

Definition  of  a,  Trust. 

1.  A  trust  is  a  combination  of  capital,  skill  or  acts  by  two  or 
more  persons,  firms,  corporations  or  associations  of  persons,  or 
cither  two  or  more  of  them  for  either,  any  or  all  of  the  following 
purposes ; 

(1)  To  ereate  or  which  may  tend  to  create  or  carry  out  re- 
strictions in  trade  or  commerce  or  aids  to  commerce  or  in  the  prepa- 
ration of  any  product  for  market  or  transportation,  or  to  create  pr 
carry  out  restrictions  in  the  free  pursuit  of  any  business  authorized 
or  permitted  by  the  laws  of  this  State. 

(2)  To  fix,  maintain,  increase  or  reduce  the  price  of  merchan- 
dise, produce  or  commodities  or  the  cost  of  insurance  or  of  the 
preparation  of  any  product  for  market  or  transportation. 

(3)  To  prevent  or  lessen  competition  in  the  manufacture,  mak- 
ing, transportation,  sale  or  purchase  of  merchandise,  produce  or 
commodities  or  the  business  of  insurance,  or  to  prevent  or  lessen 
competition  in  aids  to  commerce,  or  in  the  preparation  of  any 
product  for  market  or  transportation. 

(4)  To  fix  or  maintain  any  standard  or  figure  whereby  the 
price  of  any  article  or  commodity  of  merchandise,  produce  or  com- 
merce, or  the  cost  of  transportation,  or  insurance,  or  the  prepara- 
tion of  any  product  for  market  transportation,  shall  be  in  any 
manner  affected,  controlled  or  established. 

(5)  To  make,  enter  into,  maintain,  execute  or  carry  out  any 
contract,  obligation  or  agreement  by  which  the  parties  thereto  bind, 
or  have  bound  themselves  not  to  sell,  dispose  of,  transport  or  to 
prepare  for  market  or  transportation  any  article  or  commodity, 
or  to  make  any  contract  of  insurance  at  a  price  below  a  common 
standard  or  figure,  or  by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article  or  commodity  or  charge  for  trans- 
portation or  insurance,  or  the  cost  of  the  preparation  of  any 
product  for  market  or  transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  aDy  manner  affect  or  maintain  the  price 
of  any  commodity  or  article  or  the  cost  of  transportation  or  insur- 
ance or  the  cost  of  the  preparation  of  any  product  for  market  or 
transportation  between  them,  or  themselves  and  others,  to  preclude 
a  free  and  unrestricted  competition  among  themselves  or  others  in 
the  sale  or  transportation  of  any  such  article  or  commodity  or 
business  of  transportation  or  insurance  or  the  preparation  of  any 
product  for  market  or  transportation  or  by  which  they  shall  agree 
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to  pool,  combine  or  unite  any  interest  they  may  have  in  connec- 
tion with  the  8ale  or  purchase  of  any  article  or  commodity  or 
charge  for  transportation  or  insurance  or  charge  for  the  prepara- 
tion of  any  product  for  market  or  transportation  whereby  its  price 
or  such  charge  might  be  in  any  manner  affected. 

(6)  To  regulate,  fix  or  limit  the  output  of  any  article  or  com- 
modity which  may  be  manufactured,  mined,  produced  or  sold,  or 
the  amount  of  insurance  which  may  be  undertaken,  or  the  amount 
of  work  that  may  be  done  in  the  preparation  of  any  product  for 
market  or  transportation. 

(7)  To  abstain  from  engaging  in  or  continuing  business  or  from 
the  purchase  or  sale  of  merchandise,  produce  or  commodities  par- 
tially or  entirely  within  the  State  of  Texas,  or  any  portion  thereof. 
(R.  8.,  Art.  7796.) 

Note. — (1)  Three  insurance  companies  may  make  a  contract  between 
themselves  to  reinsure  by  one  of  the  companies  In  the  others  of  a  part 
of  the  business  of  each,  respective]]',  provided  the  rates  are  not  agreed 
upon  and  fixed  between  the  companies,  each  company  to  keep  In  the  busi- 
ness In  Its  own  name  and  with  its  own  agents  and  in  constant  competi- 
tion with  the  others,  and  each  to  be  left  free  to  reject  any  reinsurance 
risk  not  satisfactory  to  It,  and  provided  further,  that  the  affairs  of  the 
several  companies  are  not  brought  under  such  common  management  or 
control  as  tends  to  fix  or  maintain  cost  of  Insurance,  or  lessen  competition, 
or  to  fix  or  maintain  any  standard  affecting,  controlling  or  managing  the 
.  price  of  Insurance,  and  there  is  no  agreement  to  pool,  combine  or  unite 
any  Interest  in  connection  with  the  sale  of  Insurance,  nor  to  regulate,  fix, 
or  Ifmlt  the  amount  of  Insurance  to  be  undertaken.  (Opinion  of  Attor- 
ney General,  June  27,  1905.) 

(2)  A  joint  contract  of  two  or  more  Insurance  companies,  being  a 
policy  of  Insurance  of  the  combined  companies,  Issued  under  the  name  of 
certain  underwriters,  is  a  violation  of  tbe  antt-trust  law.  (Opinion  of 
Attorney  General,  March  IT,  1905.) 

(3)  A  corporation  organized  for  the  purpose  of  conducting  Insurance 
bureau  having  as  one  of  Us  purposes  the  right  to  "make  estimates  of 
the'  cost  of  carrying  fire,  insurance"  would  be  tn  violation  of  the  anti- 
trust law.     (Opinion  of  Attorney  General,  December  21,  1905.) 

(4)  An  agreement  between  two  surety  companies  that  both  shall  hold 
themselves  Jointly  and  equally  liable  under  each  and  every  liquor  dealer's 
bond  written  by  either  company  would  be  unlawful.  (Opinion  of  Attor- 
ney General,  February  6,  1906.) 

(5)  The  State  Insurance  Board  law  does  not  repeal,  affect  or  modify 
the  anti-trust  laws,  and,  notwithstanding  the  powers  of  the  State  Insurance 
Board  to  regulate  Insurance  rates.  It  would  nevertheless  be  a  violation  of 
tbe  anti-trust  law  for  two  or  more  companies,  under  the  name  of  certain 
underwriters,  to  write  an  Insurance  contract  or  policy  which  would  be  the 
joint  'contract  of  such  companies.  (Opinion  of  Attorney  General,  April 
6,  1911.) 

(6)  The  anti-trust  laws  of  this  State  apply  only  to  transactions  In 
this  State,  and  It  would  not  be  a  violation  of  the  anti-trust  laws  of  Texas, 
for  two  or  more  Insurance  companies,  though  chartered  in  Texas,  to  write 
and  Issue  a  joint  policy  In  some  other  State.  (Attorney  General's  opinion, 
April  11,  1911.) 

(7)  Relative  to  constitution  and  by-laws  of  proposed  organization  of 
47— Ins. 
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local  chapters  or  boards  of  local  Are  insurance  agents  In  different  cities 
and  towns  in  Texas.   (Opinion  of  Attorney  General,  April  29,  1911.) 

(8)  The  life  insurance  companies  cannot  agree  upon  a  uniform  policy 
at  a  uniform  rate,  to  be  sold  for  the  benefit  of  the  students'  loan  fund  or 
the  assured,  because  It  would  controvert  the  anti-trust  laws.  The  stu- 
dents' loan  fund  could  not  retain  the  proceeds  of  a  policy  in  its  favor, 
having  no  insurable  interest  in  the  life. of  the  assured.  (Opinion  of  At- 
torney General,  December  11,  1914.) 

Monopo  ly — Defln  ltion . 

2.  That  a  monopoly  is  a  combination  or  consolidation  of  two  or 
more  corporations  when  effected  in  cither  of  the  following  methods : 

(1)  When  the  direction  of  the  affairs  of  two  or  more  corpora- 
tions is  in  any  manner  brought  under  the  same  management  or  con- 
trol for  the  purpose  of  producing,  or  where  such  common  manage- 
ment or  control  tends  to  create  a  trust,  as  defined  in  the  first  sec- 
tion of  this  act. 

(2)  Where  any  corporation  acquires  the  shares  of  certificates 
of  stock  or  bonds,  franchise  or  other  rights,  or  the  physical  prop- 
erties, or  any  part  thereof,  of  any  other  corporation  or  corporations, 
for  the  purpose  of  preventing  or  lessening,  or  where  the  effect  of 
such  acquisition  tends  to  affect  or  lessen  competition,  whether  such 
acquisition  is  accomplished  directly  or  through  the  instrumentality 
of  trustees  or  otherwise.     (R.  S.,  Art.  7797.) 

What  Constitutes  Conspiracy  In  Restraint  of  Trade. 

3.  That  either  or  any  of  the  following  acts  shall  constitute  a 
conspiracy  in  restraint  of  trade: 

(1)  Where  any  two  or  more  persons,  firms,  corporations  or 
associations  of  persons  who  are  engaged  in  buying  or  selling  any 
article  of  merchandise,  produce  or  any  commodity,  enter  into  any 
agreement  or  understanding  to  refuse  to  buy  from  or  sell  to  any 
other  person,  firm,  corporation  or  association  of  persons  any  article 
of  merchandise,  produce  or  commodity. 

(2)  Where  any  two  or  more  persons,  firms,  corporations  or  as- 
sociations of  persons  shall  agree  to  boycott  or  threaten  to  refuse 
to  buy  from  or  sell  to  any  person,  firm,  corporation  or  association 
of  persons  for  buying  from  or  selling  to  any  other  person,  firm, 
corporation  or  association  of  persons.     <R.  S.,  Art.  7798.) 

Declared  to  Be  Illegal. 

4.  Any  and  all  trusts,  monopolies  and  conspiracies  in  restraint 
of  trade,  as  herein  defined,  are  herein'  prohibited  and  declared  to 
be  illegal.     (R.  S.,  Art.  7799.) 

Shall  Forfeit  Charter, 

5.  Any  corporation  holding  a  charter  under  the  laws  of  the 
State  of  Texas,  which  shall  violate  any  of  the  provisions  of  this 
chapter  shall  thereby  forfeit  its  charter  and  franchise,  and  its  cor- 
porate existence  shall  cease  and  determine.     (R.  S.,  Art.  7800.) 
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Attorney  General  Must  Institute  Salt  Upon  His  Own  Motion. 

6.  For  a  violation  of  any  of  the  provisions  of  this  chapter,  or 
any  anti-trust  laws  of  this  State,  by  any  corporation,  it  shall  be 
the  duty  of  the  Attorney  General  upon  his  motion  and  without  leave 
or  order  of  any  judge  or  court,  to  institute  suit  or  quo  warranto 
proceedings  in  Travis  county,  or  at  the  county  seat  of  any  county 
in  the  State  which  the  Attorney  General  may  select,  for  the  for- 
feiture of  its  charter,  rights  and  franchises,  and  the  dissolution  of 
its  corporate  existence ;  and  for  such  purposes,  venue  is  hereby 
given  to  eacli  district  court  in  the  State  of  Texas.  (R.  S.,  Art. 
7801.) 

The  Corporation  to  Which  Defaulting  Corporation  May  Have  Transferred 
Its  Properties  Shall  Not  Be  Permitted  to  Transact  Business  In  Texas. 

7.  When  a  corporation  organized  under  the  laws  of  this  State 
shall  have  been  convicted  of  a  violation  of  any  of  the  provisions  of 
this  act,  and  its  charter  and  franchise  has  been  forfeited,  as  pro- 
vided in  Section  5,  no  other  corporation  to  which  the  defaulting 
corporation  may  have  transferred  its  properties  and  business,  or 
which  has  assumed  the  payment  of  its  obligations,  shall  be  per- 
mitted to  incorporate  or  do  business  in  Texas.     (R.  S.,  Art.  7802.) 

Every  Foreign  Corporation  Violating  Law  Denied  the  Bight  to  Transact 
Business— To  Be  Enjoined. 

8.  Every  foreign  corporation  violating  any  of  the  provisions  of 
this  chapter  is  hereby  denied  the  right,  and  is  prohibited  from  do- 
ing any  business  within  this  State,  and  it  shall  be  the  duty  of  the 
Attorney  General  to  enforce  its  provisions  by  injunction  or  other 
proceedings  in  the  district  court  of  Travis  county,  in  the  name  of 
the  State  of  Texas.     (R.  S-,  Art.  7803.) 

To  Control  Proceedings  Instituted  to  Forfeit  Charter. 

9.  The  provisions  of  Chapter  92  of  the  Revised  Statutes  of  this 
State  of  1895,  to  prescribe  the  remedy  and  regulate  the  proceedings 
by  quo  warranto,  etc.,  shall,  except  in  so  far  as  they  conflict  here- 
with, govern  and  control  the  proceedings  when  instituted  to  forfeit 
any  charter  under  this  title.     (R.  S.,  Art.  7804.) 

The  Corporation  to  Which  Foreign   Corporation   May  Have  Transferred; 
Its  Properties  Shall  Not  Be  Permitted  to  Do  Business. 

10.  "When  any  foreign  corporation  has  been  convicted  of  a  vio- 
lation of  any  of  the  provisions  of  this  chapter,  and  its  right  to  do 
business  in  this  State  has  been  forfeited,  as  provided  in  Section  8 
of  this  act,  no  other  corporation  to  which  the  defaulting  corpora- 
tion may  have  transferred  its  properties  and  business,  or  which 
has  assumed  the  payment  of  its  obligations,  shall  be  permitted  to 
incorporate  to  do  business  in  Texas.     (R.  S-,  Art.  7805.) 

Penalties— Venue— Fees  of  Attorney  General. 

11.  Each  and  every  firm,  person,  corporation  *r  association  of 
persons,  who  shall  in  any  manner  violate  the  provisions  of  this 
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chapter,  shall,  for  each  and  every  day  that  such  violation  shall  be 
committed  or  continued,  forfeit  and  pay  a  sum  of  not  leas  than 
fifty  nor  more  than  fifteen  hundred  dollars,  which  may  be  recovered 
in  the  name  of  the  State  of  Texas  in  the  district  court  of  any 
county  in  the  State  of  Texas,  and  venue  is  hereby  given  to  such  dis- 
trict courts;  provided,  that  when  any  such  suit  shall  have  been  filed 
in  any  county  or  jurisdiction  thereof  acquired,  it  shall  not  be  trans- 
ferred to  any  other  county,  except  upon  change  of  venue  allowed 
by  the  court ;  and  it  shall  be  the  duty  of  the  Attorney  General,  or 
the  district  or  county  attorney  under  the  direction  of  the  Attor- 
ney General,  to  prosecute  for  the  recovery  of  the  same ;  and  the 
fees  of  the  district  or  county  attorney  for  representing  the  State 
in  all  anti-trust  proceedings,  or  for  the  collection  of  penalties  for 
the  violation  of  the  anti-trust  laws  of  this  State,  shall  be  ten  per 
cent  of  the  amount  collected  up  to  and  including  the  sum>  of  fifty 
thousand  dollars,  and  five  per  cent  on  all  sums  in  excess  of  the  first 
fifty  thousand  dollars,  to  be  retained  by  him  when  collected ;  and 
all  such  fees  which  he  may  collect  shall  be  over  and  above  the  fees 
allowed  under  the  general  fee  bill;  provided,  that  the  provisions 
of  this  chapter  as  to  the  fees  allowed  the  prosecuting  attorney  shall 
not  apply  to  any  case  in  which  judgment  has  heretofore  been  ren- 
dered in  any  court,  nor  to  any  moneys  to  be  hereafter  collected 
upon  any  such  judgment  heretofore  rendered  in  any  court,  whether 
such  judgment  or  judgments  are  pending  upon  appeal  or  other- 
wise ;  and  provided,  further,  that  the  district  or  county  attorney 
who  joins  in  the  institution  of  prosecution  of  any  suit  for  the  re- 
covery of  penalties  for  a  violation  of  any  of  the  anti-trust  laws  of 
this  State,  who  shall,  previous  to  the  collection  of  such  penalties, 
cease  to  hold  office,  he  shall  be  entitled  to  an  equal  division  with 
his  successor  of  the  fee  collected  in  said  cause;  and  in  case  of  the 
employment  of  special  counsel  by  any  such  district  or  county  at- 
torney, the  contract  so  made  shall  be  binding  upon  such  prosecut- 
ing officer  making  such  contract  and  thereafter  retiring  from  office ; 
provided,  further,  that  in  case  any  suit  is  compromised  before  any 
final  judgment  in  the  trial  court  is  had,  then  the  fees  herein  pro- 
vided for  shall  be  reduced  one-half.     (R.  S.,  Art.  7806.) 

Contract  Void.  . 

12.  Any  contract  or  agreement  in  violation  of  the  provisions  of 
this  chapter  shall  be  absolutely  void  and  not  enforceable  either  in 
law  or  equity.     (R.  S.,  Art.  7807.) 

Additional  Fenaltiea  and  Forfeitures. 

13.  And  in  addition  to  the  penalties  and  forfeitures  herein  pro- 
vided for,  every  person  violating  this  chapter  may  further  be  pun- 
ished by  imprisonment  in  the  penitentiary  for  not  less  than  one  nor 
more  than  ten  years.     (P.  C,  Art.  1466.) 
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Act  of  Agent  Regarded  as  That  of  Corporation,  When. 

14.  In  prosecutions  for  the  violations  of  any  of  the  provisions 
of  this  chapter,  evidence  that  any  person  has  acted  as  the  agent  of  , 
a  corporation  in  the  transaction  of  its  business  in  this  State  shall 
be  received  as  prima  facie  proof  that  his  act  in  the  name,  behalf 
or  interest  of  the  corporation  of  which  he  was  acting  as  the  agent, 
was  the  act  of  the  corporation.     (P.  C,  Art.  1467.) 

Duty  of  Justices  of  the  Peace  to  Have  Summoned  and  to  Have  Examined 
Witnesses  In  Relation  to  Violation  of  This  Act,  When. 

15.  Upon  the  application  of  the  Attorney  General,  or  of  any  dis- 
trict or  county  attorney,  made  to  any  justice  of  the  peace  in  this 
State,  and  stating  that  he  has  reason  to  believe  that  a  witness,  who 
is  to  be  found  in  the  county  of  which  such  justice  of  the  peace 
is  an  officer,  knows  of  a  violation  of  any  of  the  provisions  of  the 
preceding  chapter,  it  shall  be  the  duty  of  the  justice  of  the  peace 
to  whom  such  application  is  made  to  have  summoned  and  to  have 
examined  such  witness  in  relation  to  violations  of  any  of  the  pro- 
visions of  this  chapter,  said  witness  to  be  summoned  as  provided 
for  in  criminal  cases.  The  said  witness  shall  be  duly  sworn  and  the 
justice  of  the  peace  shall  cause  the  statement  of  the  witness  to  be 
reduced  in  writing  and  signed  and  sworn  to  before  him,  and  such 
sworn  statement  shall  be  delivered  to  the  Attorney  General,  dis- 
trict or  county  attorney  upon  whose  application  the  witness  was 
summoned.  Should  the  witness  summoned,  as  aforesaid,  fail  to 
appear,  or  to  make  statement  of  the  facts  within  his  knowledge 
under  oath,  or  to  sign  the  same  after  it  has  been  reduced  to  writ- 
ing, he  shall  be  guilty  of  contempt  of  court  and  may  be  fined  not 
exceeding  one  hundred  dollars,  and  may  be  attached  and  impris- 
oned in  the  county  jail  until  he  shall  make  a  full  statement  of  all 
the  facts  within  his  knowledge  with  reference  to  the  matter  in- 
quired about.  Any  person  so  summoned  and  examined  shall  not 
be  liable  to  prosecution  for  any  violation  of  the  provisions  of  this 
act  about  which  he  may  testify  fully  and  without  reserve.  (R.  S., 
Art.  7810.) 

Actions  to  Have  Precedence. 

16.  All  actions  authorized  and  brought  under  this  chapter  shall 
have  precedence,  on  motion  of  the  prosecuting  attorney  or  Attor- 
ney General,  of  all  other  business,  civil  and  criminal,  except  crim- 
inal cases  where  the  defendants  are  in  jail.     (R.  S.,  Art.  7808.) 

Most  Not  Form,  Aid  or  Become  a  Party  to  a  Trust— Applies  to  Trust* 
Outside  of  the  State,  When — Penalty. 

17.  If  any  person  shall  enter  into  an  agreement  or  understand- 
ing of  any  character  to  form  a  trust,  or  to  form  a  monopoly,  or 
to  form  a  conspiracy  in  restraint  of  trade,  as  these  offenses  are  de- 
fined by  this  chapter,  or  shall  form  a  trust,  monopoly  or  conspiracy 
in  restraint  of  trade,  or  shall  be  a  party  to  the  formation  of  a  trust 
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or  monopoly  or  conspiracy  in  restraint  of  trade,  or  shall  become 
a  party  to  a  trust  or  monopoly  or  conspiracy  in  restraint  of  trade, 
or  shall  do  any  act  in  furtherance  of,  or  aid  to,  such  trust  or  monop- 
oly or  conspiracy  in  restraint  of  trade,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  period  of  not  less  than  two 
years  nor  more  than  ten  years.     (P.  C,  Art.  1470.) 

Person,   Member,   Agent,   Employe,   Etc.,   Operating  in   Violation  of  This 
Law— Penalty. 

18.  If  any  person  shall,  as  a  member,  agent,  employe,  officer,  di- 
rector or  stockholder  of  any  business,  firm,  corporation  or  associa- 
tion of  persons,  form,  in  violation  of  the  provisions  of  this  chapter, 
or  shall  operate  in  violation  of  the  provisions  of  this  chapter  any 
such  business,  firm,  corporation  or  association  formed  in  violation 
of  this  chapter,  or  shall  make  any  sale  or  purchase,  or  any  other 
contract,  or  do  business  for  such  business,  firm,  corporation  or  as- 
sociation, or  shall  do  any  other  act  which  has  the  effect  of  violating 
or  aiding  in  the  violation  of  the  provisions  of  this  chapter,  or  shall, 
with  the  intent  or  purpose  of  driving  out  competition  or  for  the 
purpose  of . financially  injuring  competitors,  sell  within  the  State  at 
less  than  cost  of  manufacture  or  production,  or  sell  in  such  a  way 
or  give  away  within  this  State  products  for  the  purpose  of  driving 
out  competition  or  financially  injuring  competitors  engaged  in  a 
similar  business,  or  give  secret  rebates  on  such  purchase  for  the 
purpose  aforesaid,  he  shall  be  punished  by  confinement  in  the  peni- 
tentiary for  a  period  of  not  less  than  two  years  nor  more  than  ten 
years.     (P.  C,  Art.  1471.) 

Persona  Outside  State  Liable  to  Punishment,  When. 

19.  If  any  person  shall,  outside  of  this  State,  do  anything  which, 
if  done  within  this  State,  would  constitute  the  formation  of  a  trust 
or  monopoly  or  conspiracy  in  the  restraint  of  trade,  as  denned  in 
this  chapter,  and  shall  cause  or  permit  the  trust  or  monopoly  so 
formed  by  him  to  do  business  within  this  State,  or  shall  cause  or 
permit  such  trust,  monopoly  or  conspiracy  in  restraint  of  trade  to 
have  any  operation  or  effect  within  this  £tate,  or  if  such  trust, 
monopoly  or  conspiracy  in  restraint  of  trade  having  been  formed 
outside  of  this  State,  any  person  shall  give  effect  to  such  trust, 
monopoly  or  conspiracy  in  this  State,  or  Bhall  do  anything  to  help 
or  aid  it  doing  business  in  this  State,  or  otherwise  violate  the  anti- 
trust laws  of  this  State,  or  if  any  person  shall  buy  or  sell,  or  other- 
wise make  contracts  for  or  aid  any  other  business,  firm,  corpora- 
tion or  association  of  persons  formed  or  operated  in  violation  of 
the  provisions  of  this  chapter,  or  so  formed  or  operated  as  would 
be  in  violation  of  the  laws  of  this  State,  if  it  had  been  formed 
within  this  State,  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  period  of  not  less  than  two  years  nor  more  than  ten 
years.    (P.  C,  Art.  1472.) 
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Persons,  Etc,  Who  Have  Formed  Trusts,  Etc. — Penalty  For. 

20.  If  any  person,  or  employe  or  employes,  or  agent  or  agents, 
stockholder  or  stockholders,  officer  or  officers,  of  any  person,  firm, 
association  of  persons  or  corporations,  now  doing  business  in  this 
State,  who  has  formed  a  trust  as  defined  in  this  chapter,  or  formed 
a  monopoly  as  defined  in  this  chapter,  or  has  formed  a  conspiracy 
in  restraint  of  trade,  as  defined  in  this  chapter,  or  shall  do  or  per- 
form any  act  of  any  character  to  carry  out  such  trust,  monopoly 
or  conspiracy  in  restraint  of  trade,  such  person,  employe  or  em- 
ployes, agent  or  agents,  stockholder  or  stockholders,  officer  or  offi- 
cers, shall  be  punished  by  confinement  in  the  penitentiary  for  not 
less  than  two  years  nor  more  than  ten  years.     (P.  C,  Art.  1473.) 

Criminal    Prosecution   in   Travis    County— Must   Not  Sell   for  Less   Than 
Cost  ot  Production. 

21.  Criminal  prosecutions  under  this  chapter  may  be  conducted 
in  Travis  county,  Texas,  or  in  any  county  in  this  State  wherein  a 
trust,  monopoly  or  conspiracy  in  restraint  of  trade  is  being  carried 
on,  a  recovery  or  prosecution  against  any  person  for  any  violation 
of  this  act,  shall  not  bar  a  prosecution  of  or  recovery  against  any 
other  person  or  persons  for  the  same  offense.  (P.  C,  Art.  1474.) 
Prosecutions  In  Any  County — Must  Notify  the  Attorney  General. 

22.  Prosecutions  under  this  chapter  may  be  instituted  and  prose- 
cuted by  any  county  or  district  attorney  of  this  State,  and  when 
any  such  prosecutions  have  been  instituted  by  any  county  or  dis- 
trict attorney,  such  officer  shall  forthwith  notify  the  Attorney 
General  of  such  fact;  and  it  is  hereby  made  the  duty  of  the  At- 
torney General,  when  he  shall  receive  such  notice,  to  join  such 
officer  in  such  prosecution  and  do  all  in  his  power  to  secure  the  en- 
forcement of  this  chapter.     (P.  C,  Art.  1475.) 

For  Every  Conviction  the  State  to  Pay  the  District  or  County  Attorney 
Foes  Divided,  When. 

23.  For  every  conviction  obtained  under  the  provisions  of  this 
chapter  the  State  shall  pay  to  the  county  or  district  attorney  in 
such  prosecution  the  sum  of  $250,  and  if  both  the  county  and  dis- 
trict attorney  shall  serve  together  in  such  prosecution,  such  fee 
shall  be  divided  between  them  as  follows:  $100  to  the  county  at- 
torney and  $150  to  the  district  attorney.     (P.  C,  Art.  147G.) 
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3.  Power  to  Control  and  Regulate. 

4.  Constitutional  and  Statutory  Provisions,  1,  276,  479    (1,  2, 

3,  4,  6),  656    (1,  2,  3,  4). 

5.  Authority  or  License  to  do  Business,  4. 
7.     License  Fees  and  Taxes,  5. 

S.     Resources   and    Securities. 

9.     Reports  and  Statements.  * 

10.     Supervision  by  Public  Officers  or  Courts. 
15.     Foreign  Underwriters  or  Companies  and  Their  Agents. 

16.  What  Constitutes   "Doing   Business,"    278. 

17.  Application   of  Local  Laws,   278,   657. 

18.  Subjection  to  Special  Requirements,  6,  667    (12. 

13,  14,  16,  16,  17,  18). 

20.  Local  Authority  or  License  and  License  Pees  or 

Taxes,,  278. 

21.  Local  Funds  and  Securities,  6,  279. 

22.  Appointment  and  Regulations  of  Local  Agents,  7, 

279. 

24.  Effect  of  Non-compliance  with  Law. 

25.  Civil  Liability  of 'Agents. 

26.  Actions.  280,  676   (1). 

30.     Offenses  by  Officers,  Agents  or  Brokers. 

II.  INSURANCE   COMPANIES. 

(A)  Stock  Companies. 

32.  Incorporation,  Organization,  and  Existence,  382,  676  (2), 

33.  Capital  and  Stock,  282,  676   (3),  670  (1). 

35.  Officers. 

36.  Franchises  and  Powers. 

38.     Profits.  Dividends  and  Surplus. 
41.     Insolvency  a'nd  Dissolution. 

47.     Consolidation,  283. 

50.     Assets  and  Receivers. 

(B)  Mutual  Companies. 

52.  Incorporation,  Organization  and  Existence,  10,  676  (4). 

54.  Constitutions  and  By-Laws,  487. 

55.  Members,  11. 

56.  Officers. 

67.  Franchises  and  Powers. 

68.  Special  Funds,  12. 

60.  Guaranty  Obligations. 

61.  Insolvency  and  Dissolution. 

63.     Rights  and   Liabilities  of  Members. 
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INSURANCE  COMPANIES   (Continued). 

64.     Remedies,  and   Proceedings  on   Insolvency,    12. 
69.     Proceedings  to  Enforce  Dissolution,  12. 
TO.      Assets  and   Receivers,   12. 
71.     Assessments  by  Receivers. 

.     INSURANCE  AGENTS  AND  BROKERS. 

(A)  Agency  for  Insurer. 

73.  The  Relation  In  General,   13. 

74.  Appointment  or  Employment- ot  Agent,  14,  2S4. 

76.  Evidence  as  to  Agency,  14,  285,  658  (21,  22). 

77.  Estoppel  to  Deny  Agency. 

78.  Scope  and  Extent  of  Agency,  14. 

79.  Duration  and  Termination  of  Agency,  285. 

81.  Individual  Interest  of  Officer  or  Agent. 

82.  Accounting  by  Agent. 

83.  Liabilities  of  Agents  and  Their  Sureties,  15,  286,  658  (23). 

84.  Compensation  of  Agent,  15,  287,  480  (7). 

85.  Breach  of  Contract  by  Principal,  289. 

86.  Extent  and  Exercise  of  Powers  of  Agents,  16. 

87.  In  General,  290. 

88.  General  or  Special  Agents,  290. 

90.  Effect  of  Provisions  of  Policy,  16. 

91.  Effect  of  Instructions  to  Agents,  16. 

92.  Evidence  as  to  Authority. 

93.  Unauthorized  and  Wrongful  Acts  of  Agents,  17,  291. 

94.  Ratification,  17.  292. 

95.  Notice  to  Agent,  18. 

(B)  Agency  for  Applicant  or  Insured. 

96.     Creation  of  Agency  to  Procure  Insurance  In  Gen- 
eral, 18. 
99.     Notes  for  Stock,  870   (2). 
103.     Authority  and  Duties  of  Agent  as  to  Principal,  19. 
107.     Extent  and  Exercise  ot  Powers  of  Agent. 

108.     In  General,  19. 
109.     Representation  of  Both  Parties,  292. 
111.     Unauthorised  and  Wrongful  Acts  of  Agents,  20. 

113.  Notice  to  Agent,  20. 

.      INSURABLE  INTEREST. 

114.  Necessity  In  General. 

115.  What  Constitutes  Interest  In  General.  21. 

116.  What  Constitutes  Interest  In  Human  Life  or  Health,  294. 
118.     Insurance  Without  Interest,  295. 

119.     Wagering  Policies  In  General.  295. 

121.  Necessity  of  Interest  to  Sustain  Assignment. 

122.  Assignment  of  Policy  to  Person  Without  Interest,  295. 

123.  Extinguishment  of  Interest.    * 

THE  CONTRACT  IN  GENERAL. 

(A)      Nature,  Requisites,  and  Validity. 

124.  Nature  of  the  Contract.  22. 

125.  What  Law  Governs,  298. 

126.  Subjects  of  Insurance. 

128.  Executory  Agreements  to  Insure,  22. 

129.  Powers  of  Agents  In  Respect  of  Contracts  in  General,  299. 

130.  Application  or  Offer  and  Acceptance,  22,  299,  490. 

131.  Validity  of  Oral  Contracts,  23,  300. 
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V.  THE  CONTRACT  IN  GENERAL  (Continued). 

132.  Binding  Slips  or  Memoranda,  23. 

133.  Form  and  Requisites  of  Policy,  23,  300,  657  (7,  S,  9). 
13*.     Papers  Accompanying  Policy,  24,  301,  677  (5).  658  (20). 

135.  incorporation    of   Constitution,    By-laws,    or    Rules    of   In- 

surer, 490. 

136.  Delivery  and  Acceptance  of  Policy,  24,  301,  490. 

137.  Payment  of  Premium  or  Dues,  24,  302. 

138.  Validity  In  General,  26,  490,  657   (10,  11). 

139.  Legality  of  Object. 

140.  Partial   Invalidity. 
140}.  Amount  of  Insurance. 

141.  Estoppel  or  Waiver  as  to  Defects  or  Objections,  26,  302. 

142.  Ratification  of  Defective  or  Invalid  Contract,  26. 

143.  Reformation,  27,  303,  490. 

144.  Modification,  23,  303. 

145.  Renewals,  29,  480  (8),  677  (6). 

(B)      Construction  and  Operation. 

146.  Application  of  General  Rules  bf  Construction,  30,  304,  430 

(9).  491,  656   (3,  4),  677   (7,  8). 

147.  What  Law  Governs,  32,  305,  491. 

150.  Matter  on  Margin  of  or  Slip  Attached  to  Policy,  32,  306. 

151.  Construing  Together  Policy  and  Accompanying  Papers,  306, 

491,  677   (9,  10). 

152.  Construing  Statutes  and  Charter,  By-laws  or  Rules  of  In* 

surer  as  Part  of  Policy,  492. 

154.  Construction  by  Parties. 

155.  Evidence  to  Aid  Construction. 

156.  Parties  to  Contract  and  Relations  Between  Them,  492. 

167.  Subject  Matter  Insured  fn  General. 

161.     Property  Covered  by  Insurance  Against  Fire  or  Other  Canses 
of  Loss. 

162.  In  General,  32. 

163.  Description  of  Property,   33. 
165.     Description  of  Location,  35. 

168.  Duties  and  Obligations  Guarantied. 
170.     Amount  of  Insurance. 

171.     Amount  Fixed  by  Policy  in  General. 
172.      Amount  of  Insurance — Valued  Policy,  35. 

175.  Commencement  of  Risk,  35. 

176.  Term  and  Duration  of  Risk,  36,  480   (10). 

177.      Term   Fixed   by  Policy  in  General,  36. 
179.     Entire  or  Severable  Contract,  36. 
179}.  Loans  on  Policies,  306. 

VI.  PREMIUMS,  DUES  AND  ASSESSMENTS. 

Persons  Liable  .for   Premiums. 

Amount  of  Premiums,  307,  480  (11,  12). 

Rebate  from  Premiums,  307. 

Payment  of  Premiums,  37,  308,  492. 

Notes  for  Premiums,  309. 

Actions  for  Premiums,  309,  480   (13).' 

Premlum'or  Deposit  Notes,  38,  310. 

Grounds  of  Assessment  In  General. 

Power  and  Duty  to  Make  Assessment. 

Liability  to  Assessment. 

Amount  of  Assessment. 
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PREMIUMS,  DUES  AND  ASSESSMENTS   (Continued). 

197.  Enforcement  of  Assessment. 

198.  Refunding  or  Recovery  of  Premiums  or  Assessments  Paid, 

811. 

ASSIGNMENT  OR  OTHER  TRANSFER  OP  POLICY. 

Assignability  of  Policies,  38. 

What  Law  Governs,  312. 

Right  of  Insured  to  Assign  Life  or  Accident  Poller,  313. 

Consent  of  Beneficial?  to  Assignment  By  Insured,  313. 

Consent  of  Insurer,  39. 

Validity  of  Oral  Assignment,  318. 

Form  and  Requisites  of  Assignment  in  Writing,  314. 

Validity  of  Assignment  In  General,  314. 

Construction  of  Assignment. 

Transfer  of  Subject  of  Insurance  Without  Policy. 

Fraud  in  Procuring  Transfer. 

Rights  and  Liabilities  of  Assignee,  315. 

219.     In  General,  39. 

222.     Transfer  as  Collateral  Security,  40,  316. 

CANCELLATION,  SURRENDER,  ABANDONMENT  OR  RESCIS- 
SION OF  POLICY.  * 

When  a  Policy  May  Be  Cancelled,  40. 

Right  of  Insurer  to  Cancel,  40,  493. 

Notice  to  Cancel,  41,  658  (19). 

Repayment  of  Unearned  Premium  on  Cancellation,  41. 

Acts  Constituting  Cancellation,  42. 

Validity  of  Cancellation,  42,  493. 

Ratification  of  Invalid  Cancellation. 

Evidence  of  Cancellation,  43. 

Operation  and  Effect  of  Cancellation. 

Remedies  for  Wrongful  Cancellation,  318,  494. 

Right  of  Insured  to  Surrender  in  General,  317, 

Right  to  Surrender  Life  or  Accident  Policies. 

Acts  Constituting  Surrender  and  Acceptance. 

Validity  of  Surrender,  317. 

Operation  and  Effect  of  Surrender. 

Repayment  and  Recovery  of  Premiums  or  Paid-up  Value 
on  Surrender,  43. 

Abandonment  by  Insured  or  Beneficiary,  319. 

Rescission  by  Agreement  of  Parties,  43. 

Rescission  by  Insurer,  321. 

Rescission  by  Insured  or  Beneficiary,  320,  494. 

Actions  for  Rescission,  321. 

AVOIDANCE   OF  POLICY   FOR  MISREPRESENTATION,   FRAUD, 
OR  BREACH  OF  WARRANTY  OR  CONDITION. 

(A)      Grounds  In  General. 

250.     Statutory  Provisions,  44,  323. 

252.  Representations. 

253.  In  General,  323. 

254.  Falsity. 

255.  Materiality,  45,  324. 

256.  Effect   of   Misrepresentations,    46,    324,    674    <1), 

658   (24). 
257.     Concealment. 

258.  In  General. 

259.  Knowledge  of  Facts  by  Applicant  or  His  Agent. 
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IX.  AVOIDANCE  OF  POLICY,  ETC.  (Continued). 

262.  Fraud    or    False    Swearing    In    Obtaining    Insurance,    46, 

668   (24). 

263.  Warranties. 

264.  In  General,  46,  325.     ■ 

265.  Distinction   Between   Warranties  and   Representa- 

tions, 4  8,   326. 

267.  Fulfillment  or  breach,   49,   326,   658    (25). 

268.  Effect  of  Breach. 
269.     Conditions  Precedent. 

(B)  Matters  Relating  to  Property  or  Interest  Insured. 
878.     Use  of  Building,  50. 

279.  Occupation  of  Building,  50 

280.  Description  and  Condition  of  Goods,  50. 

281.  Amount  or  Value,  51.  677  (11). 

282.  Title  or  Interest  of  Insured,  £2. 

283.  Incumbrances,  67. 

285.  Fidelity  of  Employees  and  Others,  65S  (24). 
286}.  Liability  Insurance. 

286.  Special  Circumstances  Affecting  Risk,  59. 
.      287.     Precautions  Against  Loss,  674  (2). 

288.     Other  Insurance,  60. 

(C)  Hatters  Relating  to   Person   Insured. 

290.  Age. 

291.  Health  and  Physical  Condition,  327,  495. 

292.  Medical  Attendance. 

293.  Family  History,  330. 

295.  Residence,  331. 

296.  Occupation,  331. 

297.  Habits,  331,  496. 

299.     Special  Circumstances  Affecting  Extent  of  Risk. 

301.  Other  Existing  Insurance,  332. 

X.  FORFEITURE  OF  POLICY  FOR  BREACH  OF  PROMISSORY  WAR- 

RANTY, COVENANT,  OR  CONDITION  SUBSEQUENT. 

(A)  Grounds  In  General. 

302.  Statutory  Provisions.     (A)     Grounds  in  General,  60. 
306.      Conditions  Subsequent,  60. 

308.     Fulfillment  or  Breach,  60. 

310.  Notice   and   Proceedings  to  Give  Effect  to  Forfeiture,    61, 

332,  496. 

311.  Parties  Affected  by  Forfeiture  of  Policy,  61. 

(B)  Matters  Relating  to  Property  or  Interest  Insured. 

319.     Change  in  Use  of  Building.  62. 

322.  Change  in  Occupancy  of  Building,  62. 

323.  Building  Becoming  Vacant,  63. 

325.  Change  in  Value  of  Goods  Insured,  63. 

326.  Keeping  or  Use  or  Prohibited  Articles.  65. 
328.     Change  of  Title  or  Interest,  67. 

330.     Incumbrances,  66. 

332.  Fidelity  of  Employees  and  Others. 
3321.  Liability  Insurance. 

333.  Special  Causes  Increasing  Risk,  72. 

334.  Precautions  Agalnt  Losss,  74. 

335.  Keeping  Books,  Papers,  and  Safe,  76. 

336.  Additional  Insurance,  86,  497. 
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FORFEITURE  OP  POLICY,  ETC.  (Continued). 
<C>     Matters  Relating  to  Person  Insured. 
339.     Change  of  Occupation. 

(D)  Assignment  of  Policy,  89,  90,  333. 

(E)  Non-payment  of  Premiums  or  Assessments,  91,  333. 
849.     Default  as  Ground  of  Forfeiture  in  General,  91,  496. 

350.  Statutory  Provisions,  335. 

351.  What  Law  Governs. 

352.  Notice  of  Time  for  Payment,  335. 

353.      Necessity,  337. 
356.     Extension  of  Time  for  Payment,  91,  338. 

357.  In  General. 

358.  By  Agent  or  Broker,  339,  497.  ' 
359.     Sufficiency  of  Payment  or  Tender  to  Prevent  Forfeiture. 

360.  In  General,  339. 

361.  To  Agent  or  Broker,  340. 

362.  Excuses  for  Non-payment,  91,  341. 

363.  Rights  of  Insured  After  Default,  92. 

365.  Reinstatement,  341,  498. 

366.  Election  Between  Rights. 

367.  Insurance  for  Limited  Term  i 

368.  Paid-up  Policy  or  Value,  343. 

369.  Surrender  Value. 

370.  Actions. 

.     ESTOPPEL,  WAIVER,  OR  AGREEMENTS  AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

371.  Application  of  Doctrines  of  Estoppel  and  Waiver,  344. 

372.  What  Conditions  May  Be  Waived,  92,  344. 

373.  Liability  of  Insured  to  .Estoppel  by  Acts,  Conduct  or  State- 

ments of  Officers  or  Agents,  92,  498. 

374.  Powers  of  Officers  or  Agents  Respecting  Waiver,  93. 

375.  In  General,  345,  499. 

376.  Effect  of  Provisions  of  Pulley,  94,  346,  481   (14). 

377.  Knowledge  of  or  Notice  of  Facts  in  General,  96,  346. 

378.  Knowledge  of  or  Notice  to  Officers  and  Agents,  98,  346. 

379.  Insertion  of  False  Answers  in  Application  by  Agent  or  Un- 

der His  Direction,  103,  348,  499. 

380.  Fraudulent  or  Collusive  Acts  of  Agent,  103. 

381.  Form  and  Requisites  of  Express  Waiver. 

382.  In  General. 

383.  Oral  Waiver,  103. 

384.  Waiver  In  Writing,  104,  348. 

386.  Waiver    of    Provisions    of    Policy   as   to   Mode   of 

Waiver,  104. 

387.  Construction    and    Operation    of  Express   Waiver, 
105,  349,  499. 

Implied  Waiver  in  General,  105,  349,  481  (14,  15). 
Issuance  and  Delivery  of  Policy  Without  Objection,  107,  500. 
Failure  to  Assert  Forfeiture  or  to  Cancel  or  Rescind  Policy, 
108,  350,  500. 
391.     Admission  of  Liability  on  Policy. 

Demand,  Acceptance,  or  Retention  of  Premiums  or  Assess- 
ments, 109,  351,  500. 
Consent  to  Assignment  of  Policy,  110,  353. 
Requiring.  Accepting,  or  Retaining  Proofs  of  Loss,  110. 
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.     ESTOPPEL,  WAIVER,  ETC.  (Continued). 

397.     Participating  In  Adjustment  of  Loss,   111,  481    (16),    674 
(3). 

399.  Payment  ol  Lobs. 

400.  Provisions  ol  Policy  Against  Forfeiture,  354. 

[.     RISKS  AND  CAUSES  OF  LOSS. 

(A)  Marine  Insurance. 

402.  Marine  Risks  In  General,  112. 

403.  Perils  of  the  Sea,  112. 

(B)  Insurance  ol  Property  and  Titles. 

421.  Fire. 

422.  Explosion. 

423.  Lightning,  Wind,  Tornadoes,  and  Other  Storms. 

424.  Accident. 

425.  Theft,  674   (4). 

426.  Injury  to  or  Death  of  Animals,  677  (12). 

427.  Proximate  Cause  of  Loss. 

429.  Wrongful  Acts  of  Insured. 

<C)     Guaranty  and  Indemnity  Insurance,  656   (1-30). 

430.  Default  or  Other  Misconduct  of  Officer  or  Employee,    657 

(6,  6). 
432.     Non-payment  o(  Debt  Insured. 
435.     Liability  Incurred  for  Personal  Injury  or  Loss  of  Life,  481 

(17,  18,  19,  20>.  670   (3). 

437.  Wrongful  Acts  ot  Insured,  481   (21). 

(D)      Life  Insurance. 

438.  Provisions  of  Policy  as  to  Liability,  354. 
444.     Suicide,  355. 

445.  In  General,  356. 

446.  Effect  of  Insanity,  356. 

448.  Death  Caused  by  Beneficiary.  ' 

<E)     Accident  and  Health  Insurance. 

449.  What  Constitutes  Accident  In  General,  503. 

450.  Diligence  Required  of  Insured. 

451.  Risks  and  Exceptions  In  Policy  in  General,  601. 

452.  Risks  of  Travel,  Railroads,  and  Other  Conveyances. 

454.  Bodily  Infirmities  or  Disease. 

455.  External,  Violent  and  Accidental  Means  of  Injury,  503. 

456.  Externa]  and  Visible  Signs  of  Injury,  503. 

460.  Intoxication. 

461.  Voluntary  or  UnneceaHary  Exposure  to  Danger,  604. 

464.  Intentional   Injuries,   504. 

465.  Suicide  or  Self-inflicted  Injuries. 

466.  Proximate  Cause  ol  Injury  or  Death,  505. 

467.  Limitations  as  to  Time  of  Death  or  Disability  Caused  by 

Accident. 
I.     EXTENT  OF  LOSS  AND  LIABILITY  OF  INSURER. 
(B)      Insurance  of  Property  and  Titles. 

493.  Total  Loss,  113. 

494.  Partial  Loss  in  General. 

495.  Provisions  Making  Insured  a  Co-Insurer,  116. 
498.     Value  of  Property  Destroyed,  116. 

499.  In  General. 

500.  Valued  Policies,  118. 
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Xm.      EXTENT  OF  LOSS  AND  LIABILITY  OF  INSURER   (Continued). 

501.     Insurance  of  Part  of  Value. 

503.  Amount  of  Interest  of  Insured,  119. 

504.  Effect  of  Other  Insurance,  119. 
507.     Loss  of  Rent  and  Profits,  121. 


(O)      Guaranty  and  Indemnity  Insurance,  858   (26). 

511.  Loss  of  Debt  Insured. 

512.  Liabilities    Incurred   for   Injuries  to  Persons  or   Property, 

4S2  (22). 

513.  Expenditures,  070    (4,  6). 

514.  Damages  Incurred  or  Paid,  482  (23). 

(D)  Life  Insurance. 

516.  Amount  Payable  on  Death,  356. 

517.  Amount  of  Incontestable  of  Paid-up  Policy. 
510.     Participation  In  Dividends  or  Profits. 

520.     In  General. 

522.  Share  In  Tontine  Fund. 

523.  Deductions  and  Offsets,  357. 

(E)  Accident  and  Health  Insurance. 

524.  Total  Disability,  500. 

625.  Confinement  to  House  or  Bed  or  Under  Care  of  Physician. 

527.  Particular  Injuries  Specified  in  Policy,  GOT. 

528.  Immediate,  continuous  or  Permanent  Disability,  507. 
629.  Death  from  Accident. 

530.  Limitation  of  Liability  by  Provisions  of  Policy,  508. 

531.  Classification  of  Risk,  508. 

I.     NOTICE  AND  PROOF  OF  LOSS. 

Effect  of  Requirements  of  Policy  In  General,  121. 

Necessity  of  Notice. 

Necessity  of  Statement  of  Proof  of  Loss,  357. 

Persons  Who  Hay  Give  Notice  or  Make  Proof,  122. 

Persons  to  Whom  Notice  or  Proof  Hay  Be  Given  or  Hade, 

122,  509,  677   (13). 
Time  for  Notice  and  Proof,  123,  482   (24),  GOO,  677   (14). 
Statements  or  Proof  of  Loss  of  or  Damage  to  Property. 
Proofs  of  Death  of  or  Injury  to  Insured,  358,  G10. 
Necessity  of  Certificate  of  Magistrate,  123. 
Examination  of  Insured. 

Inspection  of  Person  of  Insured  After  Injury  or  Death,  510. 
560.     Effect  of  Statements  and  Proofs  in  General,  358. 
Misstatements  or  Omissions,  511. 
Fraud  or  False  Swearing,  123. 
654.     Estoppel  or  Waiver  as  to  Notice  and  Proofs  or  Defects  and 
Objections,   124,  511. 
555.     In  General. 

5G6.     Powers  of  Officers  or  Agents,  125. 
668.     Implied  Waiver  in  General,  126,  358. 

559.  Denial  of  Liability,  126,  358.  482  (25),  611. 

560.  Failure  to  Object  or  to  State  Ground  of  Objec- 

tion, 127. 
661.     Adjustment  of  Loss  and  Negotiations  for  Settle- 
ment, 127,  512. 
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ADJUSTMENT  OF  LOSS. 
563.      Effect  of  Provisions  of  Policy  In   General. 
566.     Effect  of  Adjustment,  128. 

667.  Effect  of  Provisions  of  Policy  for  Appraisal  or  Arbitration, 

128. 

668.  Demand  of  Appraisal  or  Arbitration,  128. 

569.  Agreement  tor  Appraisal  or  Arbitration. 

570.  Appointment  of  Appraisers  or  Arbitrators. 
572.     Proceedings  on  Appraisal  or  Arbitration,  129. 

574.  Validity  and  Effect  of  Appraisal  or  Award,  129. 

575.  Failure  of  Appraisal  or  Arbitration. 

576.  Estoppel  or  Waiver  as  to  Adjustment  or  Arbitration,    131. 

578.  Refusal  to  Adjust  or  Arbitrate  Loss. 

579.  Settlement  Between  Parties,  359. 

RIGHT  TO  PROCEEDS. 

580.  Policy  Payable  to  Owner  of  Property  or  Interest  Insured, 

133. 

581.  Policy   Payable  to   or  for   Benefit   of  Mortgagee  of   Prop- 

erty Insured,  136. 

682.  Policy  for  Benefit  of  Persons  Interested  in  Property  In- 
sured, 137. 

583.  Life  or  Accident  Policy  Payable  to  Insured,  His  Repre- 
sentatives, or  Estate,  359. 

684.     Life  or  Accident  Policy  Designating  Beneficiary.  612. 

585.  Rights  of  Persons  Designated  In  General,  360. 

586.  Vested  Interest  of  Beneficiary,  360. 

587.  Cbange  of  Beneficiary,  361. 

589.  Death  of  Beneficiary,  361. 

590.  Rights  of  Creditors,  361. 
691.     Life  Policy  for  Benefit  of  Creditor,  362. 
591).  Indemnity  Insurance. 

693.     Assignee  of  Policy  Before  Loss,  363. 
594.     Assignment  of  Claim  for  Loss,  137. 

C.     PAYMENT  OR  DISCHARGE,  CONTRIBUTION,  AND  SUBROGA- 
TION. 

596.     Election  to  Rebuild  or  Replace  Property,  138. 

697.  Time  of  Payment,  513. 

698.  Interest  on  Amount  of  Loss,  13S,  364,  482   (26),  G18, 

599.  Mode  and  Sufficiency  of  Payment,  365. 

600.  Effect  of  Payment. 

601.  Recovery  of  Payment,   139,  365. 

602.  Damages  for  Refusal  of  Payment,  366,  613,  674   (7),  678 

(16). 

603.  Release  or  Discharge  from  Liability,  365,   670    (S). 
506.     Subrogation  of  Insurer,  514. 

606.  On  Payment  of  Loss  In  General,  139,  670  {?). 

607.  Under  Assignment  of  Rights  of  Insured,    140. 

H.     ACTIONS  ON  POLICIES. 

608.     Nature  and  Form  of  Remedy. 

610.     Statutory   Provisions,   372. 

612.     Conditions   Precedent  In  General,   145,   371. 

614.     Defenses. 

615.     In  General,   145,  372,  614. 
618.     Venue,  373,  615. 
620.     Limitations  by  Provisions  of  Policy,  373,  515. 

621.     Time  Before  Action  Can  Be  Maintained,  14S. 
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XVm.     ACTIONS  ON  POLICIES  (Continued). 

622.  Time  Within  Which  Action  Must  Be  Brought,  146,  374,  S16. 

623.  Waiver  of  Limitations,  147,  S17. 

624.  Parties,  148,  375. 

625.  Process,   148. 

626.  In  General,  375. 

627.  Against  Foreign  Insurance  Companies,  149.  ' 
628.     Declaration,  Complaint  or  Petition. 

629.     Form  and  Requisites  in  General,   149,  150,  375, 
517. 

632.  Description,   Situation  and   Condition  of  Subject- 

matter. 

633.  Title  or  Interest  of  Insured,  151,  678  (16). 

634.  Performance  or  Waiver  of  Conditions,  161,  376. 

635.  Lobs  and  Cause  Thereof,  152,  618. 

636.  Other  Insurance.  , 

637.  Assignment  of  Poller. 

638.  Non-payment. 

639.  Anticipating  Defenses,  618. 

640.  Plea,  Answer  or  Affidavit  of  Defense,  153,  377,  482    (28). 

641.  Replication  or  Reply  and  Subsequent  Pleadings,  155,  877. 

642.  Demurrer,  154. 

643.  Amended  and  Supplemental  Pleadings,  377. 

645.  Issues,  Proof  and  Variance,  156,  157,  878,  518. 

646.  Presumptions  and  Burden  of  Proof,  168,  378,  619. 

647.  Admissibility  of  Evidence,  3S0. 

648.     In  General,  160,  520. 

650.     Application    for  Insurance. 

661.     Policy  or  Other  Contract,  164. 

653.     Interest  or  Title  of  Insured,  165. 

664.     Performance  or  Breach  of  Warranty  or  Condition, 

678    (17). 
654}.  Payment  of   Premiums,   38S. 
655.     Fraud  or  Misrepresentation. 

658.  Loss  or  Damage  to  Property  and  Cause  Thereof, 

160. 

659.  Death  of  or  Injury  to  Person  Injured,  and  Cause 

Thereof,  385,  521. 

660.  Valuation  of  Property,  168. 

661.  Amount  of  Loss,  169. 

662.  Notice  and  Proof  and  Adjustment  of  Loss,  170, 

632. 

663.  Persons  Entitled  to  Proceeds,  386. 

664.  Estoppel  or  Waiver,  171,  386. 

665.     Weight  and  Sufficiency  of  Evidence,  172,   387,  482,    (29), 


522, 


i    (8). 


675. 


Amount  of  Recovery,  176,  390,  524. 
Questions  for  Jury,  177,  390,  624,  674   (9). 
Instructions,   181,   393,   482    (30),   535. 
Verdict  and  Findings,  189,  395,  627,  678   (18). 
Judgment,  189,  396,  527. 
Execution  and  Enforcement  of  Judgment. 
Costs  and  Attorney's  Fees,  397,  628. 


REINSURANCE. 

677.     The  Contract  in  General. 

679.     Construction  and   Operation,   659    (28). 
684.     Extent  of  Liability  of  Reinsurer,  194,  398,  659   (29) 
686.     Actions  on  Contracts  of  Reinsurance,   659    (30) 
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FRATERNAL  BENEFIT  INSURANCE. 
(A)     Corporations  and  Association*. 

687.  Nature  and  Status  In  General,  630. 

688.  Exemption  from  General  Laws  Regulating  Insurance,  581. 

690.  Authority  or  License  to  Do  Business,  533. 

691.  Regulation  and  Supervision  of  Business. 

692.  Incorporation  and  Organization. 

693.  Constitutions  and  By-laws,  533. 

694.  Membership,  636. 

696.     Officers  and  Agents,  636. 

696.  Powers  of  Association  in  General,  638. 

697.  Superior,  subordinate,  and  Affiliated  Bodies,  640. 

698.  Special  Funds. 

699.  Reinsurance,  541. 

700.  Insolvency  and  Dissolution- 

701.     Insolvency  and  Its  Effect  In  General,   641. 
704.     Reorganization,  642. 
706.     Consolidation,  642. 
708.     Assets  and  Receivers. 

(JB)      The  Contract  in  General, 

711.  Nature  of  the  Contract,    644. 

712.  What  Law  Governs. 

713.  Application  and  Acceptance. 

714.  Form  and  Requisites  of  Certificates  of  Membership. 

715.  Application  as  Part  of  Contract,  544. 

716.  Charter  or  Articles  of  Incorporation  as  Part  of  Contract. 

717.  Constitution,  By-laws,  or  Rules  as  Part  of  Contract,  544. 

718.  Existing  Provisions. 

719.  Subsequent  Provisions  or  Amendments,   546. 

720.  Delivery  and  Acceptance  of  Certificate,  649. 

721.  Payment  of  Dues,  650. 
723.     Validity  in  General,  54S. 

723.  Misrepresentation,   Fraud,  or  Breach  of  Warranty,   551. 

724.  Estoppel  or  Waiver  as  to  Defects  or  Objections,  556. 

725.  Modification  and  Reformation. 

726.  Construction   and   Operation   in  General,   658. 

727.  Assignment  or  Other  Transfer,  560. 

728.     In  General. 
730.     Cancellation,  Surrender,  Abandonment,  or  Rescission.  562. 
730).  Actions  for  Breach  of  Contract.  664. 

(C)      Dues   and   Assessments. 
735.     Amount  of  Assessment,  564. 

740.  Mode  and  Sufficiency  of  Payment. 

741.  Effect  of  Payment,  565. 

743.     Refunding  or  Recovery  of  Dues  or  Assessments  Paid,  565. 
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FRATERNAL  BENEFIT  INSURANCE  (Continued). 

(D)  Forfeiture  op  Suspension. 

744.     Nature  and  Grounds  in  General,  587. 

Statutory  Provisions  Against  Forfeiture,   568. 

Effect  of  Suspension  of  Subordinate  Body. 

Effect  of  Expulsion  or  Suspension  of  Member,  608. 
748.     Violation  of  Terms  or  Conditions  of  Contract,  568. 

Non-payment  of  Dues  or  Assessments,  569. 

750.  Default  as  a  Ground  of  Forfeiture  in  General,  570. 

751.  Notice  of  Time  of  Payment,  569. 

753.  Sufficiency  of  Payment  or  Tender  to  Prevent  For- 
feiture, 670. 

754.  Excuses  for  Non-payment,  572. 
755.     Estoppel  or  Waiver  Affecting  Right  of  Forfeiture,  674. 

766.  Notice  and  Proceedings  to  Give  Effect  to  Forfeiture,  678. 

767.  Effect  or  Forfeiture  or  Suspension,  578. 

768.  Reinstatement,  578. 

759.  Right  In  General,  579. 

760.  Payment  of  Arrears,  579. 

761.  Health  and  Condition  of  Insured,  680. 
766.     Remedies  for  Relief  Against  Forfeiture. 

(E)  Beneficiaries  and  Benefits. 

766.  Status  of  Beneficiaries  in  General. 

767.  Insurable  Interest  of  Beneficiary,  681. 

768.  Persons  Who  Hay  Be  Beneficiaries. 

769.  In  General,  581. 

770.  Statutory  Provisions,  682. 

771.  Provisions  of  Charter  or  By-lawa,  682. 
712.     Designation  of  Beneficiary,  584. 

773.  In  General. 

774.  Revocation,  584. 

777.  Invalid   or   Ineffective    Designation,    5  8  5 , 

778.  Failure  to  Make  Designation,  585. 

779.  Change  of  Beneficiary. 
780.     Right  to  Change  in  General. 

782.  Rights  of  Beneficiary  Previously  Designated,  586. 

783.  Vested  Interest  of  Beneficiary,  586. 

784.  Mode  of  Changing  Designation,  587, 

785.  Death  of  Beneficiary  Before  Insured,  589. 

786.  Loss   or  Contingency  on  Wblch   Benefits   Become  Payable, 
589. 

787.  In  General. 

788.  Suicide. 
789.     Notice  and  Proof  of  Loss,  590. 
791.     Amount  of  Benefits,  591. 
793.     Rights  of  Beneficiaries  to  Proceeds.  591. 

795.  Rights  of  Representatives  of  Insured,  592. 

796.  Rights  of  Representatives   of  Beneficiaries,    593. 

797.  Rights  of  Creditors,  593. 

798.  Payment  of  Benefits. 

799.  Interest  on  Amount  of  Benefits. 

800.  Damages  for  Refusal  of  Payment,  695. 

801.  Release  or  Discbarge  of  Association  from  Liability,  596. 

(F)  Actions  for  Benefits. 

802.  Nature  and  Form  of  Remedy. 
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FRATERNAL  BENEFIT  INSURANCE  (Continued). 
(F)      Actions  for  Benefit*  (Continued). 

SOS.     Provisions  of  Charter,   By-laws,  or  Certificate  of  Member- 
ship. 
805.     Resort  to  Courts  for  Settlement  of  Disputes,  598. 
809.     Defenses,  597. 
S12.     Limitations.  597. 

813.  Parties,  597.' 

814.  Process  and  AppearHnce,  598. 

815.  Pleading,  598. 

816.  Evidence. 

817.  Presumptions  and  Burden  of  Proof,  601. 

818.  Admissibility,  604. 

819.  Weight  and   Sufficiency,   607. 
820.     Amount  of  Recovery. 

821.     In  General. 
828.     Trial. 

825.  Questions  for  Jury,  611. 

826.  Instructions,  614. 

827.  Verdict  and  Findings,  618. 
Appeal  and  Error,  61 8. 
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For  Index  to  statutory  law,  see  page  772. 

Tor  key-number  Index  notes,  see  pages  732-742. 

Abnndondonment,  see  Cancellation,  Surrender,  etc.,  of  policy. 
Acceptance,  written,  not  necessary,   550. 

Of  premium  by  association,  108,  351,  600,  6G0,  668,  674. 
Accident  and  Health  Insurance,  Index  (482)1. 
Case  tow,  483. 
Statutory  law,  399,  432. 
What  constitutes,  603. 
Accidental  means  of  death,  603. 
Accumulations  forbidden,  217   (note  2). 

ActHwaa,  143,  279,  309,  371,  480  (13),  614,  696,  669  (30),  676   (1). 
Resort  to  courts  for  settlement  of  disputes,  596. 
Jurisdiction  as  affected  by  net  amount  In  controversy,  143,  516. 
Joinder  of  causes  of  action,  144,  372,  516. 
Conditions  precedent,  146,  371. 
Defenses  In  general,  145,  372,  514,  597. 
Limitations  by  provisions  of  policy,  146,  378,  616,  597. 
Time  before  action  may  be  maintained,  146. 
Time  within  which  action  must  be  brought,  146,  374,  616. 
Waiver  of  limitations,  147,  617. 
Parties,  148,  374,  697. 
Venue,  148,  312.  373,  616,  597. 
Process,  148,  371,  876,  616,  698. 

Against  foreign  Insurance  companies,  149. 
Petition. 

Form  and  requisites  in  general,  149,  376,  517. 
Insurable  interest,  150. 
Anticipating  defenses,  518. 
Title  or  Interest  of  Insured,  151,  678   (16). 
Performance  or  waiver  of  conditions,  161,  376. 
Loss  and  cause  thereof,  152,  617. 
Non-payment,  162. 
Plea,  answer  or  affidavit  of  defense,  153,  377,  482   (28),  617,  699. 
Interpleader,  600. 
Demurrer,  154. 
Reply  of  Insured  155. 

Issues,  proof  and  variance,  155,  378,  518,  600. 
Issues  and  proof  in  general,  165,  378. 
Variance,  157,  378. 
Presumption  and  burden  of  proof,  159,  378,  519,  601. 
Burden  of  showing  a  prima  facie  case,  379. 
In  showing  suicide,  378,  601,  607. 
Presumption  of  death,  602. 
Violation  of  law,  601. 
Insured  was  not  In  sound  health,  378. 
Forfeiture,  601. 
Waiver,  379. 
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(Continued) 

Insurer  to  be  a  fraternal  benefit  association,  601. 

Deceased  Indebted  to  recipient  of  proceeds  of  poller,  379. 

Survivorship,  379,  602. 

Financial  condition  of  insured,  379. 

Delay  in  delivery  of  certificate,  602. 

Validity  of  change  of  beneficiary,  602. 
Admissibility  of  evidence,  160,  380,  519,  603. 
Policy  or  other  contract,  161. 
As  to  fraud  and  misrepresentations,  161. 
As  to  pleading,  607. 
As  to  transfer  of  policy,  161. 
Payment  of  premiums,  3S3,  603. 
Performance  of  warranty,  678    (17). 
What  property  Included,  162. 
As  to  additional  insurance,  162. 
Interest  or  title  of  Insured,  168. 
As  to  Incumbrances,  164. 
As  to  Inventories,  165. 
Loss  or  damage  to  property  and  cause  thereof,  166. 

Arson,  166. 

As  to  use  of  gasoline,  168. 

Condftlon  of  insured  property,  168, 
Valuation  of  property,  168. 
Amount  of  loss,  169. 

Notice  and  proof  and  adjustment  of  loss,  170. 
Persons  entitled  to  proceeds,  171,  385. 
Estoppel  or  waiver,  171,  385. 

Death  or  injury  of  Insured  and  cause  thereof,  385,  521. 
Refusal  to  pay  claim,  521. 
As  to  health  of  applicant  or  member,  605. 
As  to  representations  of  agent,  606. 
As  to  misstatements  of  examiner,  606. 
As  to  expulsion  of  member,  607. 
Res  gestae,  607. 
Report  of  death,  607. 
As  to  condition  of  association,  607. 
Miscellaneous,  165. 
Weight   and    sufficiency    of   evidence,    173,    386,    482     (29),    522, 
674   (8).     ' 
As  to  policy,  173. 

As  to  payment  of  premium,  387,  609. 
Authority-  and  agreement  to  extend  premium,  388. 
As  to  additional  insurance,  174. 
As  to  ownership,  174. 

Showing  false  answers  In  application  and  effect,  389. 
Showing  suicide,  388,  607. 
To  show  death  of  insured,  609. 
To  show  violation  of  law,  60S, 

To  show  knowledge  of  insurer  as  to  habits  of  insured,  608. 
Miscellaneous,  175,  610. 
Amount  of  recovery,  176,  390,  524. 
Questions  for  the  court,  177. 

Questions  for  the  Jury,  177.  390,  524,  610,  674  (9). 
Aa  to  issue  and  delivery  of  policy,  392. 
Certainty  as  to  policy,  612. 
In  regard  to  application,  390. 
Misrepresentations,  611. 


e0Dy  Google 


INDEX  TO  CASE  LAW 

i  (Continued) 

As  to  good  health  of  Insured,  392,  612. 

As  to  suicide,  392. 

Payment  of  dues,  610. 

As  to  waiver  of  forfeiture,  392.  . 

Violation  of  law,  612. 

Total  disability,  612. 

As  to  Incumbrances,  ITS. 

As  to  additional  Insurance,  ITS. 

As  to  Increased  hazard,  ITS. 

As  to  Iron  safe  clause,  1T9. 

As  to  Inventory,  ITS. 

As  to  proofs  of  loss,  1T9. 

As  to  cancellation,  1T7.  > 

As  to  reinstatement,  612. 

In  regard  to  release  from  liability  and  settlement,  392. 

Miscellaneous,  1T9. 
Instructions,  181.  393,  482   (30),  525,  612. 

As  to  burden  of  proof,  612. 

As  to  estoppel  and  waiver,  618. 

As  to  rules  and  by-laws,  612. 

As  to  payment  of  dues,  613. 

As  to  agents,  394. 

As  to  sale  of  stock,  394. 

Incumbrances,  182. 

Ownership,  183. 

Additional  Insurance,  183. 

Increase  of  hazard,  183. 

Vacancy,  185. 

Value  of  insured  property,  186. 

Total  loss,  186. 

Arson,  188. 

Violation  of  law,  614. 

Qood  health  of  Insured,  615. 

Diseased  condition  of  member,  616. 

Compromise  and  settlement,  186. 

Fraud,  186. 

Forgery  of  signatures,  613. 

Proofs  of  loss,  187. 

Waiver  of  transfer  of  property,  185. 

Contribution,  188. 

Assignment,  188. 

Attorney's  fees,  395. 

Miscellaneous,  188. 
Argument  of  counsel,  188. 

Verdict  and  findings,  189,  396,  527,  617,  678  (18). 
Judgment,  189,  206   (note),  395,  527,  618. 
Costs  and  attorney's  fees,  396,  528. 
Appeal  and  error,  190,  39T,  62T,  619. 

New  trial,  619. 

Insufficiency  of  evidence,  619. 

Action  of  Jury,  619. 

Certificate,  619. 

Reformation  of  policy,  190. 

Payment  of  premiums,  191. 

Value  of  property,  191.  , 

Arbitration  and  total  loss,  191. 

Iron  safe  clause,  191. 
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Actions  (Continued) 
Ownership,  190. 
Tender  In  lower  court,  620. 
Judgment  on  a  severable  contract,  620. 
Conclusions  of  law  and  fact,  620. 
Additional  Insurance,  59,  85,  89,  97  (668),  98,  119,  162,  174,  178,  188, 
331,  497. 
Consent  of  agent  to,  89. 

Adjuster.     See  adjustment  of  loss,  133  (806). 
Adjustment  of  loss,  127,  128,  170,  359. 

Settlement  between  parties,  127,  191,  869,  369,  482  (23). 

Necessity  of  consideration,  369. 

Effect  of  adjustment,  128,  140  (862),  482  (23). 

Effect  of  provisions  of  policy  for  appraisal  or  arbitration,  128. 

Demand  of  appraisal  or  arbitration,  128,  191. 

Proceedings  on  appraisal  or  arbitration,  129,  191. 

Validity  and  effect  of  appraisal  or  award,  131. 

Estoppel  or  waiver  as  to  adjustment  or  arbitration,  131. 

Participation  in.  Ill,  481  (16),  674   (3). 
Rights  of  parties  after  adjustment,  132,  482   (23). 
Where  company  is  not  licensed  to  do  business  In  Texas,  221  (note  3). 
Administration,  fund  due  on  certificate  not  subject  to,  693   (332). 
Admissibility  of  evidence.     See  Actions. 
Age,  statement  as  to,  323  (241),  676. 
Agency  lists,  Inspection  of,  226  (note). 
Agents  and  brokers,  12,  283,  488,  636. 
Statutory  regulations,  220,  279. 

Must  be  authorized  to  solicit  Insurance,  12,  283,  488,  538. 
Persons  debarred  from  acting  as  agent,  221  (note  1),  224  (note),  22S 

(note),  284.  489. 
Who  are  agents,  13,  221  (note  2),  222   (note),  283,  488,  658  (21,  22). 
Issued  only  through  resident  agents,  except,  18,  223   (note),  284,  488. 
Solicitor  deemed  agent,  13,  284,  488. 
Relation  In  general,  13,  536. 

Appointment  or  employment  of  agent  7,  14,  284. 
Evidence  as  to  agency,  14. 
Revocation  of  authority,  13,  294,  489. 
Compensation  of  agents,  15,  228   (note),  287,  480. 

Subrogation  of  agent,  308. 
Liabilities  of  agents  and  sureties,  3,  14,  286,  372  (532),  658  (23). 
Scope  and  extent  of  agency,  14. 

Extent  and  exercise  of  powers  of  agents,  16,  93,  94,  345,  498. 
In  general,  16,  290,  388. 

General  and  special  agents,  24    (101),  290. 
Effect  of  provisions  of  policy,  16. 
Effect  of  instructions  to  agents.  16. 
Unauthorized  and  wrongful  acts  of  agent,  16,  291. 
In  accepting  notes,  291,  388,  670  (2). 
Trade  talk  of  agents,  292,  319. 
Breach  of  agency  contract  by  Insurer,  289. 
Duration  and  termination  of  agency,  285. 
Notice  to  agent,  17,  97,  346,  60S. 
Agency  for  insured,  18. 
To  procure  Insurance,  18. 
Duties  as  to  principal^  19. 

Actions  for  breach  of  contract,  19. 
Extent  and  exercise  of  powers,  19. 
Unauthorized  and  wrongful  acts,  20. 
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i  (Continued). 
Notice  to  agent,  20. 

Representation  of  both  parties,  17  (note  57),  108  (640),  292. 

Ratification,  17,  292. 

Demand,  acceptance  or  retention  of  premium  by  agent,  852. 

Criminal  prosecution  of,  292,  293,  537. 

Instructions,  394. 
Amendments   to   charter,    228    (notes   1,    2),    258    (note   2),   402    (note), 
422  (note). 

Subsequent,  G44  to  547,  659. 
Amount  of  loss,  61,  52,  169. 

Of  premium,  37,  307,  480  (11,  12). 

Of  recovery,  176,  390,  524. 

Of  Insurance,  677  (11). 

Of  interest  of  Insured,  118. 

Payable  on  death,  356,  591. 

Interest  on,  138,  364,  482  (26),  513. 
Analysis  of  rate,  37. 
Animals,  Injury  to,  677  (12). 
Annual  premiums  and  expenses,  261  (note). 
Answer.     See  Actions.  163,  377,  482  (28),  617,  699. 
Anti-trust  law,  688. 

Violations,  689  (note). 
Appeal  and  error,  190,  397,  527,  619. 
Application.     See  Contract  In  General. 

Attached  to  policy,  409  (note). 

Question  for  Jury,  390. 
Appraisal,  128. 

Arbitration.     See  Adjustment  of  Lobs,  191. 
Argument  of  counsel,  188. 
Arrears,  payment  of,  579. 
Arson,  166  (10),  188,  274. 

Assessments.     See  Premiums,  Dues  and  Assessments. 
Assessment  on  natural  premium  companies,  278    (6). 

Assets,  435  (note  2). 

Taxation,  436  (note  3). 

Exemption  from  penalty,  435  (note). 

Application  of  penalty  statute,  368. 
Assets,  12,  435  (note  2). 
Assignment  of  claim  for  Iobb,  137,  694. 

Assignment  or  other  transfer  of  property,  38,  89,  90,  312,  660,  594. 
Assignability  of  policies,  38. 

To  person  without  Interest,  296. 

Right  of  insured  to  assign  policy,  312. 

What  law  governs,  312. 

Consent  of  insurer,  39,  109,  353. 

Consent  of  beneficiary,  313. 

Restrictions  on  assignment,  90. 

Validity  of  assignment  In  general,  90,  314. 

Validity  of  oral  assignment,  90,  313. 

Transfer  by  gift,  313  (195). 

Form  and  requisites  of  assignment  In  writing,  314. 

Rights  of  representatives  of  Insured  after  assignment,  594. 

Rights  and  liabilities  of  assignee,  39,  89,  315,  363,  594. 
Transfer  as  collateral  security,  39,  89,  316,  560. 

Effect  of  will  after  assignment  by  beneficiary  to  testator,  561. 

Where  fraud  is  alleged,  71,  561. 

Instructions,  188. 
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Attorney's  fees,  396,  528,  670  (4,  6).      » 
Instructions,  395. 

Amount  of  where  penalty  is  assessed,  370. 
Automobile  accident  Insurance,  670  (4,  5,  6,  7). 

Authority  of  agents.     See  Agents  and  Brokers,  12,  220,  283,  488,  538. 
Avoidance  of  policy  for  misrepresentation,  frond,  or  breach  of  warranty 
or  condition,  43,  322,  494,  551. 
Misrepresentations  shall  not  constitute  defense,  43,  322. 
Interpretation  of  statutory  provision,  323. 
No  defense  based  upon  valid,  unless,  44,  322,  495. 
Must  be  material,  322,  494,  555. 
Defense  based  on,  not  valid  after  two  years,  322. 
Shall  not  be  defeated  on  Immaterial  fact,  323,  495. 
Companies  shall  not  misrepresent  policies,  323. 
Grounds  of  avoidance  In  general,  44. 
Statutory  provisions — case  law,  44. 
Representations,  323. 

Must  be  material  to  avoid  contract,  45,  323. 

Effect  of  misrepresentations,  45,  324,  674  (1),  668  (24), 

Where  unintentional,  551. 
Fraud  or  false  swearing  In  obtaining  Insurance,  46. 
Warranties  in  general,  47,  324. 
Definition,  46. 
In  marine  insurance,  47. 

Practical  application  of  general  doctrine,  325. 
Breach  of  as  to  personal  property  not  a  defense,  43. 
Distinction  between  warranties  and  representations,  48,  326. 
Fulfillment  or  breach  of  warranty,  49,  326,  654,  628  (35). 
Hatters  relating  to  property  or  interest  insured,  50. 
Use  of  building,  50. 
Occupation  of  building,  00. 
Description  and  condition  of  goods,  50. 
Amount  or  value,  61. 
Title  or  interest  of  insured,  51,  52. 
Equitable  title,  52. 
Outstanding  Hen  or  mortgage,  52. 
Leasehold  Interest,  53. 
Marital  interests,  64. 
Partnership  property,  65. 
Vendor's  rights,  66. 
Vendee  in  contract  for  sale,  56. 
Miscellaneous,  66. 

Fee  simple  title  by  deed  as  condition  precedent,  66. 
Not  duty  of  Insurer  to  make  further  Inquiries,  66. 
As  to  when  condition  of  ownership  refers,  56. 
Incumbrance,  56. 

Mixed  personalty  and  realty,  57. 
Rights  of  mortgagee,  57. 
Miscellaneous,  67. 

Omission  to  inform  Insurer  of  existence  of  lien,  68. 
Notice  and  Inquiry  of  Insurer  as  to  Hen,  68. 
Special  circumstances  affecting  risk,  59. 
Other  Insurance,  59. 
Matters  relating  to  person  Insured. 

As  to  health  and  physical  condition  of  applicant,  329,  496. 

As  to  having  consulted  a  physician,  328. 

Breach  of  warranty  before  delivery  of  certificate,  563. 

As  to  good  health  of  applicant  at  time  of  delivery  of  policy,  329,  553. 
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Avoidance  of  policy,  etc  (Continued). 

As  to  beneficiary,  563. 

Aa  to  family  history,  329. 

As  to  residence,  330. 

As  to  occupation,  330. 

Aa  to  habits,  331,  494. 

Aa  to  other  misting  insurance,  331. 
Fraud  of  physician,  553. 

Persons  making  false  statements  guilty  of  midemeanor,  556. 
Award.     See  Adjustment  of  Loss. 

Bailee,  Insurance  of,  21  (84). 
Beneficiary.     See  Right  to  Proceeds. 

Consent  to  assignment,  313. 

Effect  of  will  after  assignment,  661. 

Matters  relating  to,  553. 

Change  of,  602. 
Benefits,  543,  580.     See  Right  to  Proceeds. 

Different  from  State  requirements,  627   (note). 

Funeral,  571. 

Sick,  496  (33). 
Binding  Slips,  22,  23. 
"Blue-sky"  laws,  679. 
Bonds,  3  (D),  648. 

Surety  company,  648   (note  9).  651  (note  2). 

Attachment  of  contract  to,  658  (20). 

Requisites  of,  657  (7). 

Sufficiency  of,  667  (8,  9). 

Alterations  In  contract,  657  (10,  11). 

Solvency  of  surety,  659  (27). 

To  be  filed,  231   (notes  1,  2,  3,  4). 

Building,  66   (4). 

Federal,  657  (5). 

Indemnity,  667  (6). 

Life  Insurance  agents,  14,  286,  658  (23). 

Foreign  Insurance  companies. 

Compliance  with  statute,  6   (D),  657   (12). 
Contract  of  agency,  657   (13). 
Inures  to  benefit  of  policy  holders,  657  (14). 
Presentment  of  claim  to  receiver,  657   (16). 
Ruling  not  prejudicial  to  surety,  657   (16). 
Bond  cannot  be  proven  by  certified  copy,  657  (17,  18). 
Cancellation  and  notification  to  Insured,  668  (19). 
Books,  keeping,  7G  to  82. 
Borrowing  money,  405  (note  5). 
Breach  of  contract  of  agency,  19,  289. 
Brokers.     See  Agents  and  Brokers. 
Building  bonds,  666  (4). 
Burden  of  proof.     See  Actions — presumption  and  burden  of  proof,  612. 

In  showing  forfeiture,  601. 
Burglary  Insurance,  index,  674. 

Statutory  law,  671. 
Business,  what  constitutes  doing,  278. 
By-laws,  10,  260  (notes  1  to  6),  311  (177),  491,  644,  627. 

Instructions,  612. 

Notice  of.  487. 

Must  show  what,  487. 

Fraternal  benefit,  533,  627  (note). 
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Calendar  rear,  5  (2). 

Cancellation,    surrender,    abandonment   or   remission   of   policy,    40,    S17, 
493,  562, 

In  general,  40,  317,  493,  562. 

When  a  policy  may  be  cancelled,  40. 

Right  of  Insurer  to  cancel,  40,  493. 

Rescission  by  insurer,  321. 
Actions  for  rescissions,  321. 

Right  of  insured  to  surrender,  317,  370. 

Abandonment  by  Insured,  318. 

Rescission  by  insured  or  beneficiary,  319,  494. 
By  reason  of  false  representations  of  agent,  319. 

Rescission  by  agreement  of  parties,  43. 

Acts  Constituting  cancellation,  42. 

Notice  to  cancel,  41.  ' 

Validity  of  cancellation,  42,  493. 

Evidence  of  cancellation,  43. 

Remedies  for  wrongful  cancellation,  317,  494,  562. 
Repayment  or  unearned  premium,  41. 
Repayment  and  recovery  of  premiums,  43. 
Measure  of  damages  for,  318.  563. 

Validity  of  surrender,  317,  870. 

Restraining  cancellation  of  certificate,  562. 

Present  value  of  a  life  policy,  568. 

Question  for  the  Jury,  177. 
Carrier,  142. 

Insurance  for  benefit  of,  90  (527,  528).  ' 

See  Subrogation. 

Actions  against.  145  (887),  146  (898). 
Casualty  companies,  index  670,  213    (note). 

Statutory  law,  660. 

Mutual,  not  legal,  661  (note  1). 

Case  law,  213  (note),  482  (29). 
Causes  of  loss.     See  Risks  and  Causes  of  Losb. 

Proximate,  505. 
Certificate  of  Authority  to  do  business,  6  (D). 
Certificate.     See  Contract  In  General,  Policy. 

Exchange  of,  566. 
Certificate  of  magistrate,  123. 
Certificates  of  stock,  208  (note). 

Changes  In  law  as  to  damages  tor  refusal  of  payment,  369. 
Changes  in  use  of  building,  62. 

Occupancy  of,  28  (184,  125),  62. 

Value  of  goods,  63. 

Title  or  Interest,  67  to  72. 

Location  98,  (535),  104  (3). 
Charter,  9,  258  (notes  1,  3). 
Classification  of  risk,  480    (5),   508. 

Clear-space  clause,  74   (404),  106   (626),  108   (633). 
Co-Insurance,  115,  116,  118  (700,  701). 
Collateral  security,  39.  84,  316,  560. 

Combinations  of  Insurance  companies,  '2.     See  Anti-Trust  Law. 
Commissioner  of  Insurance  and. Banking,  195,  196,  278   (C),  633   (8). 
Communlty  property,  363,  864,  592. 
Commencement  of  risk,  35. 
Companies.     See  Insurance  Companies,  276. 
Compensation  of  agents,  15,  223  (note),  287,  480  (7). 
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Compromise  and  settlement.     See  Adjustment  of  Loss. 

Instructions,  184. 
Concealment  of  facts,  308. 
Conclusions  of  law  and  fact,  620. 
Concurrent  Insurance.     See  Additional  Insurance. 
Condition  of  Insured  property,  50,  168. 

Of  association,  607. 
Condition  precedent,  145,  371.     See  Forfeiture  of  Policy  for  Breach  of. 
Consideration,  necessity  of,  359. 

Consolidation  of  companies.  283,  318  (221,  222),  542,  643. 
Conspiracy  to  defraud,  7  (E). 
Constitution,  311  (177),  487,  533,  627   (note). 

As  part  of  contract,  490. 
Constitutional  provisions,  1,  479   (1  to  5).     See  Control  and  Regulation 

in  General. 
Constitutionality  of  law  as  to  damages  for  refusal  of  payment,  366. 

Or  old  Workmen's  Compensation  law,  479. 
Contingency  on  which  policy  Is  payable,  589. 
Contributory  negligence,  452   (Sec.  1),  479   (1). 
Contract  In  general,  21,  2S6,  489,  §43. 

Nature,  requisites  and  validity,  21,  296,  489,  543. 

What  law  governs,  297. 

Policy  governed  by  laws  of  Texas,  21,  489. 

What  constitutes  contract,  544. 

Shall  contain  entire  contract,  21,  489. 

Shall  contain  what,  2*96,  543. 

Shall  not  contain  what,  297. 

Foreign  policies  may  contain  what,  297. 

Benefits,  543. 

Level  premium  policies  Illegal,  297. 

Forms  of  policies  to  be  filed,  297. 

Mutual  assessment  policies  regulated,  489. 

Nature  of  the  contract,  22,  243. 

Parties  to  contract  and  their  relations,  492. 

Validity  of  oral  contracts.  23,  300. 

Form  and  requisites  of  Policy,  23,  300,  420  (notes). 

Validity  of  policy  in  general,  25,  490,  548. 

Executory  agreements  to  Insure,  22. 

Binding  slips  or  memoranda,  23. 

Application  or  offer  and  acceptance,  22,  299,  490. 

Papers  accompanying  policy,  23. 

Policy  must  be  accompanied  by  copy  of  questions,  801,  489. 

Application  as  part  of  contract,  543. 
Must  be  properly  executed,  543. 
Application  for  reinstatement  must  be  authoritative,  544. 

Constitution,  by-laws  or  rules  as  part  of  contract,  490. 

Delivery  and  acceptance  of  policy,  24,  301,  490,  549. 

Delivery  where  applicant  is  sick  or  dead,  549. 

Delivery  must  be  made  to  applicant,  549. 

Delayed  delivery,  550. 

Written  acceptance  not  necessary,  560. 

Estoppel  as  to  defects  In  policy,  26,  302. 

Presumption  of  knowledge  of  contents  of  policy,  by-laws,  etc,  26,  544. 

Payment  of  premiums  or  dues,  24,  302,  550. 
Acceptance  by  association.  550. 
Order  given  on  another  for  advance  premium,  560. 

Premium  notes,  301. 

Indisputable  policies,  301. 
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Contract  In  general  (Continued). 

Misstatement  or  concealment  of  material  facts  In  application,  303. 

Ratification,  26. 

Reformation,  26,  190,  303,  490. 

Modification,  28,  303. 

Renewal,    S,  480  <S),  559,  677  (5). 
Construction  and  operation,  30,  71,  304,  491. 

Application  of  general  rules  of  construction,  30,  71,.  304,  480   (9),  491, 

558,  677  (7,  8). 
What  constitutes  contract  of  insurance,  668. 
Entire  or  severable  contract,  86. 
What  Ian-  governs,  32,  305,  491. 

Construing  together  policy  and  application,  306,  491,  677  (notes  9,  10). 
Con  truing  statutes,  charter,  by-laws  or  rules  as  part  of  policy,  491,  544. 
What  Is  regarded  as  a  by-law,  544. 
Slip  attached  to  policy,  32.  306. 
Commencement  of  risk,  35. 
Term  and  duration  of  risk,  36. 

Term  fixed  by  policy,  86. 
Subsequent  provisions  or  amendments,  644. 

Effect  of,  544. 

Notice  to  commissioner  necessary,  545. 

Agreement  to  be  bound  by,  545. 

Reduction  of  certificates  and  limitation  as  to  payment  of  benefits, 
545. 

Effect  on  existing  members,  546. 

Effect  where  new  charter  is  obtained,  546. 

Where  amendment  is  not  valid,  547. 

Where  by-law  should  be  inserted  In  certificate,  647. 

Increase  In  rate  of  assessment,  647. 

Exchange  of  certificate  for  new  one,  559. 
Property  covered,  32. 

Description  of,  32. 
Real.  32. 
Personal,  33. 

Description  of  location,  34, 
Amount  of  Insurance,  677  (11). 
Valued  policies,  35. 
Loans  on  policies,  306. 
Loan  value  of,  306. 
Construction  of  cotton  contract,  71. 

Construction  and  operation.     See  Contract  In  General,  659   (29). 
Of  foreign  Insurance  statutes,  276.' 
State  statute  by  Commissioner  of  Insurance,  4. 
Construing  together 

Policy  and  application,  306,  491,  677   (notes  9,  10). 
Statutes,  charter,  by-law^,  etc.,  491,  544. 
Contribution.     See  Payment  or  Discharge,  etc. 

Instructions,  188. 
Control  and  regulation  In  general,  1,  276. 
What  are  Insurance  companies?  276. 
Construction  of  foreign  insurance  statutes,  276. 
Constitutional  and  statutory  provisions, 

In  general,  1,  479  (1.  2.  3,  4,  5). 

As  regards  combinations  of  Insurance  companies,  2. 

As  regards  the  liability  of  agents,  3. 

Effect  of  construction  of  statute  by  Commissioner  of  Insurance,  4. 
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Control  and  regulation  In  general  (Continued). 
As  regards  fraternal  benefit  companies,  629. 
Exemptions,  629,  G42  (note). 

Provisions  not  to  apply  to  local  mutual  aid  associations,  629. 
Chapter  16  does  not  apply  to,  487,  629. 
Failure  to  pay  within  time  specified  does  not  apply  to,  629. 
Foreign  companies. 

Authority  or  license  to  do  business  (st.),  4. 

Case  law,  4, 
License  fees  and  taxes,  4. 
Subjection  to  special  requirements  (st.),  6. 

Case  law,  5. 
Local  funds  and  securities,  6. 
Appointment  of  local  agents,  7. 
Conviction  of  a  felony,  568, 
Co-operative  life  insurance. 

Liquidation  of  companies,  438  (note). 
Reinsurance,  438    (note). 
Loans  on  policies,  442  (note). 
Costs  and  attorney's  fees,  396,  628. 
Cotton  contract,  construction  of,  36   (178  to  176),  71. 

Insurance,  5  (C),  14,  37  '(191,  192),  119  (702). 
Covenant.     See  Forfeiture  of  policy  for  breach  of. 

Creditors.  90  (626).  145   (891),  148  (910a),  312   (187),  361,  862,  374, 
693.  696. 
Rights  of,  after  breach  of  warranty  by  insured,  61. 
Credits,  666. 

Criminal  prosecution  of  agents,  292,  293,  637. 
Custom  In  collecting  or  paying  dues,  672,  673. 

Damages  for  failure  to  pay.  See  Payments  or  Discharge,  Contributions,  etc. 

Does  not  apply  to  fraternal  benefit  companies,  629. 
Damages  Incurred  or  paid,  482  (23). 
Damages  on  void  policy,  667. 
Damages  to  property  and  cause  thereof,  166. 
Death. 

Reinstatement  after,  342. 

Presumption  of,  602. 
Death  or  Injury  of  insured  and  cause  thereof,  386,  621,  609. 
Debtor,  deceased  a,  879. 
Deductions  and  offsets.  356. 

Default  or  other  misconduct  of  officer  or  employee,  667  (6). 
Default  in  payment,  91.  334,  496,  570. 

Rights  after,  341,  667. 
Defects  in  policy. 

Estoppel  as  to,  26,  302,  656. 
Defenses,  145.  372,  614,  697. 
Definition, 

Fire  Insurance,  1. 

Life  Insurance,  276. 

Accident  and  health  Insurance,  483. 

Fraternal  benefit  Insurance,  529. 
Delivery  of  policy,  24,  39  (201),  106,  801,  892,  490,  500,  549,  660,  698 

(364),  662. 
Demand,  acceptance  or  retention  of  premiums.     See  Estoppel,  Waiver, 

or  Agreement,  etc. 
Demurrer,  154.  See  Actions. 
Denial  of  liability,  126,  358,  482  (25),  611. 
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Deposit  of  deed  of  trust  to  office  building,  414   (note  1). 

Securities,  279  (10),  414  (note  2). 

What  companies  must  make,  648    (notes),  651    (notes),  653    (notes). 
Description  of  goods,  50. 

Property  covered,  32,  33. 

Location,  34. 
Disability. 

Continuous  and  permanent,  507. 

Total,  605. 
Discharge  from  liability,  366,  392,  596,  670  (6). 
Discrimination,  306,  488. 
Diseased  condition,  616. 
Dissolution,  12,  541. 

Distinctions,  companies  .shall  not  make,  217  (note  1). 
Dues.     See  Premiums,  Dues,  etc. 
Duration  of  risk,  36. 

Election  to  rebuild  or  replace,  138. 
Embezzlement  of  agent,  286. 
Employee,  default  of,  657   (5). 

Employees'   Indemnity  insurance   for   cities,   480    (6). 
Entire  contract,  36. 
Equitable  title,  52. 

Estoppel,  waiver,  or  agreement  affecting  right  to  avoid  or  forfeit  policy, 
92,  131,  171,  344,  3S5,  498.  574.     See  Notice  and  Proof  of 
Loss. 
Application  of  doctrines  of  estoppel  and  waiver,  344. 
What  conditions  may  be  waived,  92,  344,  481  (14),  576. 
Adjustment  or  arbitration,  131. 
Estoppel  of  Insured,  93. 
Estoppel  of  Insurer,  344,  576. 
Liability  of  Insurer  to  estoppel  by  acts,  conduct  or  statements  of  agent!, 

92,  194,  498,  512. 
Powers  of  agents  respecting  waiver,  93,  345,  498. 

Effect  of  provisions  of  policy,  94,  346. 
Knowledge  of  or  notice  of  facts,  96,  346,  608. 
To  officers  or  agents,  97,  194,  346,  608. 
As  to  additional  insurance,  98,  108  (638). 
As  to  ownership  of  property,  100.  108  (639),  185. 
As  to  Incumbrances,  101,  108  (634,  636,  636)). 
As  to  miscellaneous  matters,  101. 
Insertion  of  false  answers  In  application  by  agent  or  under  his  direc- 
tion, 26  (110),  102,  348,  499. 
By  medical  examiner,  558. 
Mistake  or  fraud  of  agent,  26  (110),  103. 
Form  and  requisites  of  express  waiver,  103,  348,  481  (14), 
Oral  waiver,  103. 
Waiver  In  writing,  104,  348. 

Waiver  of  provisions  of  policy  as  to  mode  of  waiver  104,  481  (14). 
Construction  and  operation  of  express  waiver,  104,  349,  499. 
Implied  waiver  in  general,  105,  126,  349,  481   (14>,  481   (15). 
Issuance  and  delivery  of  policy  without  objection,  106,  500. 
Provisions  of  policy  against  forfeiture,  363. 
Failure  to  assert  forfeiture  or  cancel  policy,  108,  850.  600. 
Estoppel  or  waiver  affecting  right  of  forfeiture,  185,  392,  499,  574. 
Acceptance  of  dues  and  assessments,  558,  674. 
Failure  of  Insurer  to  send  notices  as  per  custom,  674. 
Use  of  Intoxicating  liquor,  574. 
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Estoppel,  waiver,  etc.   (Continued). 

Knowledge  of  habits  of  Insured,  576. 
False  statements  as  to  age  In  application,  576. 
Estoppel  by  acts  of  Insurer,  570. 
Demand,  acceptance  or  retention  of  premiums,    10S,    351,    GOO,   550, 
558,  566,  574. 
Notes,  351. 
By  agent,  352. 

With  knowledge  of  habits  and  occupation  of  Insured,  352. 
By  offer  of  a  loan,  362. 
By  future  asseBssment,  352. 
Incomplete  reinstatement,  362. 
What  necessary  to  show  waiver  of  forfeiture,  353. 
Estoppel  or  waiver  as  to  defects  or  objections,  656.     See  Notice  and 
Proof  of  Loss. 
Waiver  of  good   health  requirement,  656. 
Waiver  of  payment  of  first  premium,  557. 
Who   may   not   waive,   558. 
.  Authority  to  waive  suspension,  676. 
What  will  not  operate  as  a  waiver,  55S. 
Consent  to  assignment  of  policy,  109,  353. 
Requiring,  accepting  or  retaining  proofs  of  loss,  110. 
Participation  in  adjustment  of  loss,  111,  481  (16),  674   (3). 
Instructions,  613. 
Evidence. 

Admissibility  of,  see  actions. 
Insufficiency  of,  619. 
Excess  Insurance,  5(C). 
Exceptions  in  policy,  501. 

Excuses  for  non-payment  of  premium,  91,  340,  572. 
Executory  agreements  to  insure,  22. 
Exemption  of  proceeds,  612,  595. 
Expenditures,  670    (4,  5). 
Expenses,  261    (note). 
Exposure  to  danger,  504. 

Express  waiver,  103,  104,  348,  349,  481   (14),  499. 
Expulsion  of  member,  565,  607. 
Effect  of,   567,   578. 
Of  lodge,  567. 
Extension  of  premium,  106   (621,  622),  338.  388. 
Extent  of  loss  and  liability  of  insurer,  113,  366,  505,  691. 
Policy  a  liquidated  demand,  113. 
Particular  injuries  specified  In  policy,  507. 
Limitation  of  liability  by  provisions  of  policy,  508. 
Classflcatfon  of  risk,  608. 

Provisions  making  insured  a  co-Insurer,  116,  116. 
Continuous  and  permanent  disability,  507. 
Total  loss — what  constitutes,  113. 

Effect  of  statute,  114. 
Total  disability,   505. 
Value  of  property  destroyed,  116. 

Fraudulent  valuation  of  goods,   117. 
Valued  policies,  117. 
Value  of  a  paid-up  policy,  591. 
Amount  of  Interest  of  the  Insured,  118. 
Effect  of  other  Insurance,  119. 
Loss  of  rent  and  profits,  121. 
Amount  payable  on  death,  356,  691. 
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Extent  of  loss  and  liability  of  Insurer  (Continued). 

Deductions  and  offsets,  356. 
Expenditures,  670  (4,  S). 
Nature  and  extent  of  liability  of  surety,  656  (3),  658   (26). 

Building  bonds,  656   (4). 
Damages  Incurred  or  paid,  482    (23). 
External,  violent  and  accidental  means  of  death,  503. 
External  and  visible  signs  of  injury,  508. 
Extra  hazardous,  31  (149  to  151). 

Failure  to  assert  forfeiture,  108,  350,  500. 
Fall  of  building,  74  (405  to  407). 

False  answers,  303,  317  (214),  320   (226),  348,  389,  499,  575. 
Guilty  of  misdemeanor,  556. 

Representations  of  agent,  102,  302,  303,  319,  348,  499. 
Swearing,  123,  590. 
Family  history,  329. 

Federal  court,  removal  to,  201   (notes  1,  3). 
Fee  simple  title  as  condition  precedent,  49  (267),  53  (273),  56. 
Fees,  filing,  206   (notes). 
Felony,  conviction  of,  568. 

Fidelity,  guaranty  and  surety  companies,  Index,  648,  651,  663,  656. 
Statutory  law,  646. 
What  companies  must  make  deposit,   648    (notes),   651    (notes),   653 

(notes). 
May  become  sureties  on  what  bonds,  648  (note  9),  651  (note  2). 
Filing  fees,  206  (notes). 

Financial  condition  of  Insured,  379,  383   (607a). 
Fire  insurance,  index,  vll. 
Case  law.'l. 
Statutory  law,  195. 
Fire-proof  safe,  75  to  82. 
Foreclosure  of  mortgages,  97   (562). 

Foreign  insurance  companies.     See  Insurance  Companies  and  Control  and 
Regulation  in  general. 
Damages  for  failure  to  pay,  368. 
Forfeiture  of  policy  for  breach  of  promissory  warranty,  covenant  or  con- 
dition precedent,  60,  280    (13),  304,  332,  496,  567. 
Statutory   provisions,    60,   335. 
Covenants  or  provisions  of  policy,  60,  353. 
Under  obligation  of  order,  567. 
Temporary  breach  of  a  policy,  61. 
Breach  of  technical  or  Immaterial  provisions,  61. 
-  Proceedings  to  give  effect  to  forfeiture,  61,  332,  496,  577. 
Parties  affected  by  forfeiture  of  policy,  61. 
Rights  Of  creditors  after  breach  by  insured,  61. 
Violation  of  terms  or  conditions  of  contract,  568.  i 

Conviction  of  a  felony,  5P8. 
Use  of  narcotics  or  Intoxicants,  568. 
Sale  of  intoxicants,  56S. 
Matters  relating  to  property  or  interest  insured,  62. 
Change  in  use  of  building,  62. 
Change  in  occupancy  of  building,  62. 
Change  in  value  of  goods  insured,  63. 
Building  becoming  vacant,  63. 
Keeping  or  use  of  prohibited  articles,  66. 
Incumbrances,  66. 
Change  of  title  or  Interest,  67. 
Is  general. 
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Forfeiture  of  policy,  etc.   (Continued). 

As  between  partners,  68. 

Mortgages  and  rights  of  mortgagees,  69. 

What  constitute*  a  change  In  title,  69. 

Fraudulent  assignment,  71. 

Construction  of  a  cotton  contract,  71. 

Miscellaneous,  72. 
Special  causes  increasing  risk,  73. 
Precautions  against  loss,  74,  674   (2). 

(a)     As  regards  marine  insurance,  76. 
Keeping  books,  papers  and  safe,  76. 

In  general,  75. 

The  Iron-safe  clause  a  warranty,  76. 

Substantial  compliance  necessary,  77. 

Meaning  of  "fire-proof  safe,"  "last  Inventory,"  etc.,  77. 

Certain  statutory  provisions  do  not  affect,  78. 

Books  not  In  safe  at  time  of  Are,  78. 

Loss  of  some  of  the  books,  79. 

Substantial  compliance  with  Iron-safe  clause,  80. 

Insufficient  compliance  with  Iron-safe  clause,  82. 
Additional  Insurance,  86,  497. 

Consent  of  agent  to  additional  insurance,  89. 
Assignment  of  policy,  89,  333. 

Rights  of  assignee,  89. 

Assignment  as  collateral  security,  89. 

Restrictions  on  assignment  In  general,  90. 

Invalid  or  Inoperative  assignment,  90. 
Non-payment  of  premiums;  91,  333,  367,  668. 

Default  as  ground  of  forfeiture  in  general,  91,  334,  496,  570. 
Notice  of  time  for  payment,  336,  669. 

Necessity  for,  337. 
What,  is  sufficient  notice,  669. 
Extension  of  time  of  payment,  91,  334,  338,  497. 

By  agent  or  broker,   339. 
Excuses  for  non-payment,  91,  340,  672. 
Custom  of  secretary  to  collect,  572. 
Agreement  of  clerk  to  pay  dues,  673. 
Custom  of  paying  dues  and  not  suspending  at  once,  572. 
Insanity  of  member,  673. 
Suspension  of  local  camp,  573. 
Sufficiency  of  payment  to  prevent  forfeiture,  339,  670. 

To  agent  or  broker,  340. 
Rights  of  Insured  after  default  or  after  suspension,  341,  567. 
Paid-up  policy  or  value,  343. 
Insurance  for  limited  term  or  amount,  343. 
Reinstatement,  341,  497,  576,  578. 

Payment  of  arrears  as  a  preliminary,  579. 

Certificate  of  health  as  a  preliminary,  580. 

After  death,  342. 
Effect  of  expulsion  or  suspension,  567,  578. 

'  Of  lodge,  667. 
Vote  of  association  required  after,  570. 
Where  forfeiture  is  prohibited  during  sickness,  571. 
Funeral  benefits  not  forfeited  when,  571. 
As  to  enforcing  suspension,  108,  360,  500,  576. 
Estoppel  or  waiver  affecting  right  of  forfeiture,  185,  353,  392,  499, 

574. 
Damages  for  failure  to  reinstate,  578. 
Remedies  for  relief  against  forfeiture,  343. 
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Forfeiture,  burden  of  showing,  HOI. 

Failure  to  assert,  108,  350,  500. 
Forgery  of  signatures,  613. 
Form  of  poller,  as  to  approval  of,  420   (notes  1,  2,  3,  4). 

To  be  filed,  297. 

Requisites,   23,   300. 
Fraternal  benefit  Insurance,  Index,   (528)    1. 

Case  law,  529. 

Statutory  law,  487,  529,  621,  642  (note). 

Companies,  see  Insurance  Companies,  601. 
Fraud,  see  avoidance  of  policy  for  misrepresentation,  etc.,  46,  51    (261), 
52   (271),  93    (538),  103.  174    (1114),   186,  553,  561. 

In  making  proofs  of  loss,  123,  590. 

Of  agents,  291,  292,  317   (21*). 
Fraudulent  representations,  320  (226  to  230),  321  (235  to  237). 

To  employes  as  to  accident  insurance,  482   (27). 

Measure  of  damages,  482  (27). 
Fraudulent  insurance,  274. 
Fraudulent  valuation  of  goods,  117. 

Assignment,  71. 
Fund,  policyholders',  268   (note). 

Local,  6. 

Special,  540. 

Garnishment,  134   (815  to  825),  148   (913),  612,  595. 

Gasoline  on  premises,  65,  74,   (403),  107   (628). 

General  agents,  24    (101),  290. 

General  provisions,  211,  485. 

Gift  of  policy,  313  (195). 

Gifts  covered,  32    (158). 

Going  concern,  what  Is,  10  (A).  541  (49). 

Grace  allowed  in  policy,  409   (note). 

Gross  premiums  receipt  tax,  213   (not 

Guaranteed  dividend  policies.  408   (no 

Fund  certificates,  423    (note). 
Guaranty  Insurance,  index,  656. 

Statutory  law,  646. 

Habits  of  insured,  331,  352,  377  (564),  496,  568,  576,  608. 

Hazard,  73   (H). 

Hazard,  increased,  31  (149  to  151),  178,  183. 

Health  and  Accident  insurance.  Index.  (482)  1. 

Case  law,  483. 

Statutory  law,  399  to  482. 
Health,  good,  329,  378.  392,  495,  553,  605,  612,  615. 

Certificate  of.  580. 
Homestead,  proceeds  of  insurance  on,  54  (282),  122  (722),  133,  134. 
House  not  a  homestead,  134. 

Implied  waiver,  105,  349,  481   (14,  15). 

Incontestability.  353. 

Incorporation  of  companies.     See  Insurance  Companies. 

Increased  hazard.  30   (134),  31   (149),  75   (411),  178,  18S. 

Incumbrance,  56,  66.  96   (557),  101,  164,  178,  182. 

Mixed  personalty  and  realty,  57. 

Record  of  as  notice,  58   (300). 
Indemnity  contracts,  30    (137),  45    (22Sa),  97    (558a),   269    (note). 

Insurance  for  cities,  480   (6). 

Bonds,  657  (6). 
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Indictment  lor  arson  or  willful  burning,  274. 

Indisputable  policies,  301. 

Industrial  accident  Insurance,  Index,  479. 

Statutory  law,  451. 
Initiation,  injuries  during,  539   (37). 
injunction,  582   (158  to  161),  564  (168). 
Inquiry,  not  duty  of  Insurer  to  make  when,  56. 
Injury  of  Insured  and  cause  thereof,  385,  521. 

Intentional,  504. 
Injuries  specified  in  policy,  607. 
Injury  to  or  death  of  animals,  677   (12). 
Insanity,  317    (215),  356,  573. 
Insolvency,  12,  312,  541. 
Inspection  of  person  or  property  of  Insured,  95    (646),   105   (617),  126 

(746),  510. 
Instructions.     See  Actions. 
Insurable  interest,  20,  363,  581. 

What  constitutes  interest  in  human  life  or  property,  20,  294,  5S0. 
Insurance  without  Interest,  295,  363,  372   (530),  581. 
Wagering  policies,  295. 

Assignment  of  policy  to  person  without  interest,  295. 
Insurance  companies,  8,  276,  483,  630. 
What  are,  276. 

Incorporation,  organization  and  existence  (stock  companies),  231  (notes 
1,  2,  3.  4),  276,  277,  280,  281,  483.  484,  672  (2).  675  (notes 
1.  2). 
Same  (mutual  companies).  8,  486,  531,  676   (4). 
Laws  applicable,  9. 

"Foreign  companies  may  be  admitted,  when,  9. 
Law  does  not  apply  to  what  companies,  9. 

Case  law,  10. 
Nature  and  status  in  general — law  does  not  appry  to  certain  com- 
panies.   1 0 . 
Case  law,  10. 
By-laws,  10,  260    (notes  1  to  6). 
Notice  of,  487. 

Must  show  what,  4S7. 
Constitutions  and  by-laws,  487,  627    (note). 
Members,  right  to  vote,  etc.,  10. 

Liability  of,  11. 
Special  funds.  12. 
Insolvency  and  dissolution,  12. 
Proceedings  to  enforce  dissolution,  12. 
Assets  and  receivers,  12. 
Statutory  regulation  of  foreign  companies.  278,  485,  4S7. 
As  to  what  constitutes  doing  business,  278. 
Application  of  local  laws,  278. 

Shall  file  power  of  attorney,  277,,  435  (note  1),  485. 
Issuance  of  license,  278,  435  (note  3),  627  (note). 
Investment  in  Texas  securities,   277,  430   (note  1),  485. 
Local  funds  and  securities,  279  (10). 

Held  to  accept  provisions  of  Title  71,  "General  Provisions,"  485. 
Regulation  of  local  agents,  279. 
Actions,  279,  676   (1). 
Provisions  applying  to  all  companies,  487. 
Companies  shall  not  discriminate,  488. 
Shall  not  misrepresent  policies,  488. 
No  level  premium  policies  to  be  Issued,  488. 
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e  companies   (Continued). 

Contract  tor  stock  subscription b,  282,  670  (2). 

Receiving  notes  for,  400  (notes  1,  2),  403  (note),  670  (2). 

Capital  and  stock,  201   (notes  2,  4),  282,  400   (notes  1,  2),  670   (1). 
676    (3). 

Liability  after  consolidation  of  companies,  283. 
Fraternal  benefit  companies. 

Nature  and  status  In  general,  530. 

Organization,  statutory  regulations,  531,  630  (note). 

Admission  of  foreign  fraternal  societies,  statutory  regulations,  632. 
625  (note),  627   (note),  633    (note). 

Power  of  attorney  and  service  of  process,  statutory  regulations,  532. 

Place  of  meeting!  of  domestic  society,   location  of  principal   office, 
statutory  regulations,  532,  622  (note). 

No  personal  liability  of  officers  and  members,  statutory  regulations, 
532. 

Waiver  of  provisions  of  laws,  separate  Jurisdiction,  statutory  regula- 
tions, 682. 

Authority  or  license  to  do  business,  533,  622    (note),  626    (note). 
627  (note),  642  (note),  643   (note). 

Constitutions  and  by-laws,  533,  627  (note). 

Membership,  qualifications  for  membership,,  535. 

(A)  Statutory  provisions,  536. 

(a)      Whole  family  protection  for  members,  535. 

(B)  Case  law,  535. 

Powers  and  liabilities  of  association  In  General,  638. 

Superior,  subordinate  and  affiliated  bodies,  589,  622  (note). 

Special  funds,  statutory  provisions,  540. 

Reinsurance,  what  Is  a  contributing  member  in  good  standing,  541. 

Insolvency  and  dissolution,  when  an  association  Is  not  Insolvent,  541. 

Reorganisation,  rights  of  members,  542. 

Consolidation,  statutory  provisions,  542. 

(A)  Estoppel  to  deny  liability  of  members,  542. 

(B)  Rights  of  members  where  consolidation  had  failed,  642. 

(C)  Attempt   to   enforce  rights  through  receiver  after  consoli- 
dation had  failed,  543. 

Investments,  bond  for,  628  (note). 
Intentional  Injuries,  504. 
Interest,  Insurable,  see  Insurance  interest. 
Interest  insured,  60,  51,  52,  62,  119. 
Interest  or  title  of  insured,  163. 
Interest  on  premium  note,  218   (note  6). 

On  amount  of  loss,  139,  364,  482    (26),   513. 

On  premiums  recovered  or  refunded,  312. 
Interpleader,  600. 
Intoxicating  liquor,  use  of,  351  (400),  568,  574. 

Sale  of,  568. 
Inventories,  51    (257),  105    (619),  122   (719),   150    (922),  165,  179. 
Investments,  405  (notes  1,  2,  3,  4),  406  (notes  1,  2,  3),  427  (note). 

Bond  for,  628  (note). 
;     In  Texas  securities,  277,  430  (note  1),  485. 
Invoices.     See  iron  safe  clause,  95   (647). 
Iron-safe  clause,  24  (97),  32  (155.  157),  75  to  82,  179,  191. 
Issuance  and  delivery  of  policy  without  objection,  106,  500. 
Issues,  proof  and  variance.     See  actions. 

Joinder  of  causes  of  action,  144,  372,  516. 
Judgment,  189,  205   (note),  312,  395,  527,  618,  620. 
Jurisdiction,  143,  516. 
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Jury.     See  Ad-lone,  619. 

Keeping  ot  prohibited  articles,  66. 

Books,  papers  and  safe.  76.  ' 

Killed,  meaning,  498   (39,  39a). 
Knowledge. 

Of  contents  of  policy  and  laws,  26,  544. 

Or  notice  of  facts.     See  Estoppel,  Waiver,  etc. 
Law  governing  contracts,  21,  32,  278,  297,  305,  4S9,  491. 
Leasehold  interests,  63. 
Level  premium  policies,  297,  488. 
Liability  of  officers  and  members,  11  (A),  632,  642. 

Of  agents,  3,  7  (E),  14,  372  (532). 

Provisions  of  policy  as  to,  354. 

For  personal  injury.  481  (17,  18,  19,  20,  22),  670  (3). 

Denial  of.  136,  358,  482  (25),  611. 

Release  from.  365,  393,  696.  670  (6). 

Extent  or.  194.  541,  659  (29). 
License  to  do  business,  4,  278,  435  (note  3),  633,  622  (note),  625  (note), 
627  (note).  642   (note),  643   (note). 

Fees  and  taxes,  4. 
Lien,  62,  57,  58. 
Life  insurance,  index,  (275)  1. 

Case  law,  276. 

Statutory  law,  399. 
Limit  to  extent  of  Insurance,  5,  234  (notes  1,  2). 
Limitation,  146.  373,  615,  697.    See  actions,  566. 

Of  liability  by  policy.  508. 
Liquidation,  438  (note). 
Live  stock  insurance  companies,  index,  675. 

Statutory  law,  676. 

Notes  on,  676. 

Requirements,  675  (notes  1,  2). 
Loans  on  policies,  306,  349  (391  to  393),  352,  442  (note). 

Loan  value  of,  306. 
Local  laws,  278. 

Lodges,  superior  and  subordinate,  539. 
Losses  to,be  paid  promptly,  513. 

Reduction  of,  by  insurance,  514. 
Loss  of  rent  and  profits,  119   (704),  121. 
Loss  of  money  and  securities  in  transportation,  index,  674. 

Statutory  law,  671. 
Loss  or  damage  to  property  and  cause  thereof,  16G. 
Lobs,  precautions  against,  74,  75,  674  (2). 
Magistrate,  certificate  of,  123. 
Mandamus,  278  (C). 

Married  woman's  property,  insurance  on,  69  (369). 
Marine  insurance,  47,  75.  106  (624),  111,  112,  139   (854). 
Materiality,  1.     See  Avoidance  of  Policy  for   Misrepresentation,  etc. 
Marital  interests,  54. 

Meeting  of  society,  487  (2),  632,  577  (244),  622  (note). 
Measure  of  damages.  128  (768).  318  ,  663,  667. 
Members,  10,  11,  532,  536,  642,  543.  607. 
Misconduct  of  officers  or  employee,  657  (5). 
Misrepresentations.     See  Avoidance  of  policy  for,  333,  610,  611. 

Of  policies,  488. 
Misstatements  of  examiner,  606. 

Of  applicant,  303. 

In  notice  and  proof,  511. 
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Mistake,  25   (104.  106,  10?},  27   (116.   117,  119,   120,  122),  103. 
Modification,  28,  303. 
Moral  hazard,  73   (H). 

Mortgage,  69,  97   (659,  560),  119   (703),  136. 

Mortgagee,  rights  of,  39    (202),  40   (20S),  41    (209),  42    (218),  67,  58 
(305),  69,  70   (371),  122   (723),  135,  140   (869),  145   (890). 
Mortuary  fund,   564    (172,   173),   585    (291). 
Mutual  aid  associations,  529. 
Mutual  assessment  policies  regulated,  489. 
Mutual  assessment  accident  companies. 

By-laws  providing  for  policy  reserves,  447    (note). 

Division  of  assessments,  450   (note). 
Mutual  assessment  liability  accident  insurance,  445   (note). 
Mutual  benefit  associations,  531  (7).     See  Fraternal  Benefit  associations. 
Mutual  companies  in  general.     See  Insurance  Companies. 
Mutual  casualty  company  not  legal,  661   (note  1), 
Mutual  relief  association,  530   (6),  596  (342). 

Name  of  occupant  omitted,  124  (738). 

Beneficiary  inserted,  598  (353). 
Names,  similarity  of,  400  (note). 
Narcotics,  use  of,  568. 
New  trial,  619. 

Notes  for  premiums,  38,  92   (534),  106    (621,  622,  625),  218  (note  6), 
299   (116),  301,  302,  308,  309,  310,  311   (178,  181,  182),  312 
(184,   185),  333,  334,  349,  351. 
Accepted  by  agents,  291,  299  (115a),  3SS,  670  (2). 
Interest  on,  218  (note  6). 
For  stock,  282,  670  (2). 
Notice  and  proof  of  loss,  121,  170,  357,  509,  590. 
Necessity  of  proofs  of  loss,  122,  357,  590. 
Effect  of  requirements  of  policy,  121. 
Sufficiency,  358,  610. 

Effect  of  statements  and  of  proofs  In  general,  358. 
Misrepresentations  not  to  constitute  defense,  610. 
Misstatements -In  notice  and  proof,  511. 
Fraud  or  false  swearing,  123,  590. 
Persons  wbo  may  make  proofs  of  loss,  122. 

Persons  to  whom  notice  or  proof  may  be  made,  122,  509,  677  (13). 
Time  for  notice  and  proof,  122,  482  (24),  509,  590,  677  (14). 
Inspection  of  person  of  Insured  after  injury  or  death,  510. 
Necessity  of  certificate  of  magistrate,  123. 

Estoppel  or  waiver  as  to  notices  and  proofs  or  defects  and  objections, 
124,  358,  511,  556. 
Powers  of  officers  or  agents,  125. 
Implied  waiver  In  general,  125. 
Denial  of  liability,  126,  358.  482  (25),  511. 
Failure  to  object  or  to  state  ground  of  objection,  127. 
Adjustment  of  loss  and  negotiations  for  settlement,  127. 
Estoppel  of  insurer  to  deny  authority  of  Its  agent  after  adjustment 

of  loss,  512. 
Requiring,  accepting  or  retaining  proofs  of  loss,  110. 
Question  for  the  Jury,  179. 
Instructions,  187. 
Notice. 

To  cancel,  41, 
To  agent.  17.  20. 
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Notice  (Continued). 

To  Insured  of  premium  due.  297  (a),  335,  EL69,  574. 
Necessity  for,  337. 

Of  by-laws,  487. 
Novation  of  agency  contract,  15. 

Occupation  of  building,  50. 

Change  in,  62. 

Of  Insured,  330,  352. 

Risks  Of,  503. 
Occupation  tax  on  agents,  229    (note). 

Office  buildings,  406  (notes  1,  2,  3),  414  (note  1),  415  (note  1). 
Officers  interested  In  loans  or  leases,  406  (notes  1,  2),  407  (notes  3,  6). 

May  sell  stock,  407  (note  4). 

Liability  of,  532. 
Offsets  and  deductions,  356. 
Oral  contracts,  23,  300. 

Waiver,  103. 
Organisation  of  Insurance  companies.     See  Insurance  Companies. 
Other  Insurance.     See  Additional  Insurance. 
Over  valuation  of  goods,  51    (261),  88  (514). 
Ownership,  66,  100,  174,  182,  185,  190. 

Paid-up  policies,  what  not  necessary,  410  (note  1),  343. 

Value  of,  691. 
Papers  accompanying  policy,  23.  - 

Papers,  keeping,  75  to  82. 
Parties,   40    (204),  148,  374,  597.     ■ 

To  contract,  492. 
Partner,  insurable  Interest,  294,  372    (531). 

Premium  on  policy,  360   (450). 
Partnership  property,  27   (115),  55,  56   (295),  68   (381),  69  (368),  107 
(630),  146    (889),  148    (911). 
Change  in  title  of,  between  partners,  25   (106,  109),  68. 
Payment.     See  premiums,  dues  and  assessments. 

Payment  or  discharge,  contribution  and  subrogation,  138,  364,  512,  596. 
Election  to  rebuild  or  replace  property,  13S. 
Insurance  ou  goods  during  transportation,  142.  < 

In  possession  of  warehouseman,  142. 
Mode  and  sufficiency  of  payment,  365. 
Time  of  payment,  512. 
Losses  shall  be  paid  promptly,  513. 
Interest  on  amount  of  loss.  138.  364.  482   (26),  513. 
Release  or  discharge  from  liability,  365,   392,   596,  670   (6). 
Damages  for  refusal  of  payment,  365,  595,  674   (7),  678  (15). 
Statutory  regulations,  365. 
Change  In  law,  366. 
As  to  constitutionality  of  law,  366. 
As  to  its  construction  and  operation,  368. 
Application  to  foreign  companies,  368. 
Application  to  assessment  companies,   368. 
Necessity  (or  demand  as  a  condition  precedent,  368. 

Offer  of  settlement  no  bar,  369. 
Oood  faith  on  part  of  insurer  with  no  desire  to  evade  payment,  369. 
Insurer  liable  for  payment  though  policy  has  been  surrendered,  370. 
Computation  of  penalty,  370. 
Amount  of  attorney's  fees,  370. 
Reduction  of  loss  by  insurance,  514. 
Recovery  of  payment.  139,  365. 
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Payment  or  discharge,  contribution  and  subrogation   (Continued). 

Subrogation  of  insurer,  139,  514. 
On  payment  of  loss,  139,  670  (7). 
Under  assignment  of  rights  of  insured,  141. 
Pay  roll.  480  (12,  13). 
Penalty  for  failure  to  pay.     See  payment  or  discharge,  contribution,  etc 

Computation  of,  370. 
Petition.     See  actions. 

Performance  of  -warranty.     See  forfeiture  of  policy  for  breach  of,  etc, 
and   avoidance  of  policy  for  misrepresentation,  etc. 

Also,   673    (17). 
Personal  property. 

Breach  of  warranty  as  to,  43- 
Person  Insured,  matters  relating  to,  323. 
Physician,  consultation  of,  328. 

Fraud  of,  653. 
Pleading.     See  actions,  607. 
Policy.    See  Contract  in  General,  161,  619. 

Certainty  as  to,  612. 

Delivery,  392,  602.  See  delivery. 

Effect  of  provisions  in  appraisal  and  arbitration,  128. 

Fee  in  excess,  217  (note  3). 

Forfeiture  of.     Ssb  forfeiture  of  Policy  for  Breach  of  Promissory  War- 
ranty, 280   (13). 

Fraud,  161. 

Guaranteed  dividend  not  prohibited,  408    (note). 

Injuries  specified  In,  507. 

Liquidated  demand,  a,  113. 

Limitation  of  liability  In,  608. 

Must  not  be  misrepresented,  488. 

Reformation,   190. 

Temporary  breach  of,  61. 

Transfer  of,  161. 

Void,  measure  of  damages  on,  567. 

Violation  of  terms  of,  60S. 

Weight  and  sufficiency  of  evidence,  173. 
Power  of  attorney,  277,  436  (note  1),  486,  532. 
Powers  of  agents.     See  Agents  and  Brokers. 

Association,  638. 

As  to  notice  and  proof  of  lose,  126. 

Respecting  waiver,  93. 
Precautions  against  loss,  74,  75,  674   (2). 
Premiums,  dues  and  assessments,   37,   306,   492,   564. 

Insurance  commission  law  does  not  apply  to  certain  companies,  38. 

Companies  shall  not  discriminate,  306. 

Nor  accept  rebates,  307,  492. 

Amount  of  premium,  37,  307,  480   (11,  12). 

Payment  of  premium,  24,  33,  191,  302,  307,  383,  337,  388,  492,  660, 
603,   609,   610,   613. 

Waiver  of  payment,  557. 

Must  furnish  analysis  of  rate,  37. 

As  to  collection  of  premium,  37,  550. 

Premium  notes,  38,  218   (note  6),  303,  310.     See  notes. 

How  paid,  307. 

Actions  for  premiums,  309,   480    (13). 

Subrogation  of  agent,  303. 

Time  of  payment,  612. 

Extension  of  payment,  91,  334,  338,  339,  388,  497. 
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i  (Cotninued). 
Voluntary   payment  of  premium,   567. 
Non-payment,  91,  333,  367,  568. 
Excuses  for  non-payment,  91,  340,  572. 
Validity  of  assessments,   564. 
Special  assessments,   826    (Note). 
Unequal   assessments   sometimes  permissible,   564. 
Slode  and  sufficiency  of  payment,   339,  340,  365,  565,  570. 

Where  camp  is  suspended  and  member  is  entitled  to  benefits,  566, 
673. 

By  officer  of  camp,  340,  665. 
Where  constitution  provides  for  reratlng,  564. 
Re-rating  without  authority,  666. 
Exchange  of  certificates,   666, 
Measure  of  damages  on  void  policy,  567. 
Aa  to  when  receipt  may  be  given,  565. 
Effect  of  payment — estoppel,  5G'8,  565,  674. 
Demand,  acceptance  or  retention  of  premiums.     See  estoppel,  waiver 

Refunding  or  recovery  of  premiums  or  assessments  paid,  43,  139,  310, 
365,  56S. 

After  void  expulsion  of  member,  565. 

After  premium  note  has  been  negotiated,  310. 

Because  of  insolvency,  312. 

Credits,  566. 

Limitations,  566. 

Judgment  and  interest,  312. 
Repayment  of  unearned  premium,  41. 
Presumption  and  burden  of  proof.     See  Actions. 
Prima  facie  case,  379. 
Prohibited  articles,  keeping  of,  66. 
Proceeds.  -   See  right  to  proceeds. 

Process,  14S,  149,  280   (12),  371,  375,  516,  532,  598. 
Promissory  warranty.     See  Forfeiture  of  Policy  for  Breach  of. 
Proof.     See  actions — Issues  Proof  and  Variance. 
Proofs  of  loss.     See  Notice  and  Proofs  of  Loss. 
Property  included,  32,  33,  162. 

Insured,  50,  62. 
Proximate  cause  of  injury  or  death,  505.  ' 

Questions  for  the  court,  177. 
For  the  Jury.  See  Actions. 
Copy  of  to  accompany  policy,  301,  489. 

Rate,  24  (102). 

Analysis  of,  37. 
Ratification,  26. 

Of  acts  of  agent,  17,  292. 
Rebates,  307   492. 
Rebuild,  election  to,  138. 
Receipt,  when  It  may  be  given,  566. 
Receivers,  12,  543,  657,  (16). 
Recovery  of  premiums,  43,  139,  310,  365,  565. 
Reduction  of  loss  by  Insurance,  514. 
Reformation,    26,   190,  303,   490. 
Refunding  of  premiums,  43,  139,  310,  365,  565. 
Refusal  to  pay  claim,  521. 
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Reinstatement.  341,  342,  362,  644.     See  Forfeiture  of  Poller  for  Breach  Of 
Promissory   Warranty,  etc. 
Clause  not  necessary,  410    (Note). 
Question  for  Jury,   612, 
Damages  for  failure  of,  578. 
Reinsurance,  193,  236,  398,  541   (notes  1,  2),  407   (note),  415   (note  2). 
541,  689  (Note). 
Combination  of  companies  to  reinsure,  689   (Note  1). 
Statutory  regulations,  193. 
Directors,  by  board  of,  438    (Note). 
Construction  and  operation  of  contract,  659   (29). 
Extent  of  liability  of  reinsurer,  194,  541,  659,  (29). 
Knowledge  of  agent,  194. 

Action  on  contract  of  reinsurance,   659    (30). 
In  co-operative  lite  Insurance  companies,  43S    (Note). 
Remedies. 

For  wrongful  cancellation,  317,  494,  562. 
For  relief  against  forfeiture,  343. 
Rent  and  profits,  loss  of,  121. 
Reorganization,  542. 

Repayment  of  premium,  41,  43.     See  Premiums,  Dues  and  Assessments. 
Removal  to  Federal  court,  201   (Note  1,  3). 
Renewal,  28,  4S0,    (9),  569.  595,  677,  (5). 

Premiums,  287. 
Repeal  of  laws,  216  (note),  22S   (note  1),  673    (note). 
Report  of  death,   607. 
Replace,  election  to,  138. 
.Representations,     See  Avoidance  of  Policy  for  Misrepresentation.,  etc 

Of  agent.    606. 
Representatives  of  Insured,  rights  of,   171,  385,   592. 
Re-rating,  664,  566. 

Recisslon.     See  Cancellation,  Abandonment,  etc.,  of  Policy. 
Reserve  of  title  and  guaranty  company,  198  (note). 
Reserve  liability  of  companies,  202   (note).  ' 

Deposit,  415   fnote.l),  418   (note  1,  2).  430   (note  1). 
Res  Gestae,  607. 
Resort  to  courts,  596. 
Residence,  330. 
Restraining  cancellation,  562. 
Revocation  of  permit.  205   (note). 

Of  agent's  authority,  294. 
Rider,  as  to  vaccination.  411  (note  2). 
Rights  of  parties  after  Judgment,  132. 
Right  to  proceeds,  133,  171,  359,  385,  512.  580. 

Policy  payable  to  owner  of  property  or  Interest  Insured,  133. 

To  Insured,  his  representatives  or  estate,   359. 
Designation  of  beneficiary,  360,  512,  584. 

Rights  of  persons  designated,  171,  360,   385,  585,  591. 

Transfer  by  gift,  313   (196). 

Vested  interest  of  beneficiary,  192,  194.  313,  360,  536,  586. 

Revocation,    584. 

Invalid  or  Ineffective  designation,  585. 

Failure  to  make  designation,  585. 

Change  of  beneficiary,  361,  512. 

Mode  of  changing,  587. 

By  will,  5SS. 
Death  of  beneficiary,  361. 
Before  Insured,  588. 
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Right  to  Proceeds  {Continued). 
Simultaneous  death,  5S9. 
Insurable  interest  of  beneficiary,  580. 

Where  beneficiary  has  no  Insurable  Interest,  363. 
Recovery  of  dues  paid  by  beneficiary  having  no  Insurable  Interest 
£81. 
Persons  who  may  be  beneficarles,  171,  385,  581,  625    (note). 

Provisions  of  charter  or  by-laws,  582,  627   (note). 
Policy  for  benefit  of  mortgagee,  135. 

Of  persons  interest  In  property  insured,   137. 
For  benefit  of  creditors,  362. 
Renewal  of,  596. 
Proceeds. 

As  community  property,  363,  592. 

After  divorce,  364. 
Of  insurance  on  homestead,  133. 
On  a  house  not  a  homestead,  134. 
On  a  warehouse,  135. 
On  tools  of  a  trade,  135. 
Rights  of  representatives  of  Insured,  171,  386,  592. 

Of  one  who  pays  dues  without  being  designated  as  beneficiary,  595. 
Of  representatives  of  beneficiary,  593. 
Of  creditors,  361,  593. 
Wbere  certificate  Is  assigned,  694. 
Assignment. 

Of  claim  for  loss,  137,  594. 
Assignee  of  policy  before  loss,  363,  594. 
Proceeds  exempt  and  not  attachable,  512,  696. 
Risks  and  causes  of  Iobb,  111,  364,  601,  589. 
Risk  and  exceptions  in  policy  In  general,  501. 
Provisions  of  policy  as  to  liability,  354. 
Marine  risks  In  general,  111. 
Perils  of  the  sea,  112. 

Contingency  on  which  benefits  or  policies  become  payable,  539. 
Violation  of  law,  590. 
Suicide,  355.  589. 

Effect  of  insanity,  356. 
Time  when  liability  for  begins,  356. 
Liability  incurred  for  personal  Injury  or  loss  of  life,  481   (17,  18,  19, 

20,  22),  670  (3). 
What  constitutes  an  accident,  503. 
External,  violent  and  accidental  means  of  death,  603. 
External  and  visible  signs  of  Injury,  603. 
Voluntary  or  unnecessary  exposure  to  danger,  604. 
Intentional  Injuries,  S04. 
Wrongful  acts  of  insured,  481   (21). 
Risks  of  occupation,  603. 
Injury  to  or  death  of  animals,  677  (12). 
Proximate  cause  of  injury  or  death,  505. 
Theft.  674   (4.  5,  6). 

Default  or  other  misconduct  of  officer  or  employe,  667  (5). 
Indemnity  bonds,  657  (6). 
Robbery,  Insurance,  Index,  674, 

Statutory  law,  671. 
Risks. 

Classification  of,  508. 
Special  causes  Increasing,  73. 
Special  circumstances  affecting,  69. 

H2— Ins. 
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Rules  and  by-laws.     See  By-laws. 

Instructions,   612. 
Rules  of  construction.     See  Contract  In  General. 

Safe,  keeping  an  Iron,  75  to  82. 

Securities  deposited  instead  of  bond,  231   (note). 

Ah  reserve  414  (notes  1,  2),  415  (note  2),  418  (notes  1.  2). 
Service,  372    (528). 

Settlement  between  parties.     See  Adjustment  of  Loss,  191,  359. 
Severable  contract,  36. 
Slip  attached  to  policy,  32,  306. 
Sickness,  forfeiture  prohibited  during,  571. 
Special  agents,  290. 

Funds,  12. 
Special  circumstances  affecting  risks,  69. 
Special  causes  Increasing  risk,  73. 
Statutory  law.     See  complete  index  of. 

Provisions.     See  Control  and  Regulation  in  General. 
Stocks,  201  (notes  2,  4),  282,  400   (notes  1,  2),  407   (note  5),  670    (1), 

676    (3). 
Sale   of,   278    (4),   282,   290    (71),   394,   400    (notes   1,   2),   403    (notes), 

670,  879. 
Subrogation.     See  Payment  or  Discharge,  Contribution,  etc.,   98    (564), 

140    (868a),    308. 
Supreme  governing  body,  539,  622  (note). 

Meetings  of,  622   (note). 
Survivorship  contracts,  217   (notes  4,  5). 
Subsequent  provisions  or  amendments,  544,  545. 

Surrender.     See  Cancellation,  Surrender,  etc.,  of  Policy. 
1),  601,  607. 
Surety  companies.  Index,  656. 

Statutory  law,  646. 

Liability  of,  656  (3),  658  (26). 

Surrender.     See  cancellation,  surrender,  etc.  of  policy. 
Survivorship,  379,  602. 
Suspension,  573. 

Rights  after,  341,  567. 

Effect  of,  567,  578. 

Of  lodge,  567. 

Vote  of  association  required  after,  570. 

Enforcing,  108,  350,  500,  576. 

Taxation,  213   (note),  214   (note),  255  (1,  2),  411   (note),  430  (note  *), 
435   (note  3). 

Occupation  tax  on  agents,  229   (note). 
Temporary  breach,  60  (320). 

Tender,  41  (212),  145  (892),  339  (334),  365  (488),  497  (37a),  620. 
Theft,  674    (4,  6,  6). 

Time  essence  of  contract,  when,  332  (295). 
Title  or  interest  of  Insured,  51,  52,  56,  67  to  72. 

Change  In.     See  Forfeiture  of  Policy  for  Breach  of,  etc 
Title  guaranty  Insurance,  207   (note),  209   (note),  661   (notes  2,  3). 
Tontine  dividend,  365   (487). 
Tools  of  trade,  insurance  on,  135. 
Tornado  Insurance,   28    (126a),   164    (1036a). 
Total  disability,   505,  612.  - 

Loss,  113,  114,  146   (895),  186,  191. 
Trade  talk  of  agents,  292. 
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Transfer  of  property,  67  to  72. 

Waiver  of,  1S5. 
Transportation,  Insurance  on  goods  during,  142. 
Trust.     See  anti-trust  law. 

Defined,  2. 

Ultra  vires  contract,  25  (108),  37  (191),  146  (894),  538  (33). 
Unearned  premium,  repayment  of,  41, 
Uniform  policy,  411  (note  3). 
Use  of  building,  60. 

Change  In,  62. 
Use  of  prohibited  articles,  65. 

Vacancy,  16   (D),  63,  186. 
Valuation  of  property,  168. 

Fraudulent,  117. 
Value  of  property,  63,  116,  186,  191. 

Of  a  life  policy,  563. 
Valued  policies,  35,  117. 

Variance.    See  Actions,  Issues,  Proof  and  Variance. 
Vendor's  Hen,  52  (B),  59  (308). 
Vendor's  Rights,  56. 
Vendee  In  contract  for  sale,  56. 
Venue,   148,   372,   373,   515,   597. 
Verdict  of  flndlngs,  189,  395,  527,  617,  678    (18). 
Vested  Interest  of  beneficiary.     See  Right  to  Proceeds,  313  (192,  194). 
Violation  Of  law,  590,  601,  608,  612,  614. 
Violent  means  of  death,  603. 
Voidable  contract,  26  (114). 

Voluntary  or  unnecessary  exposure  to  danger,  S04. 
Voluntary  Insurance  association,  636  (25),  638   (34,  35). 
Vote  of  association  after  suspension,  676. 

Wagering  policies,  296. 

Waiver    See  Estoppel,  Waiver  on  Agreement,  etc.,  379. 

Warehouse,  Insurance  on  goods  in,  119  (702),  135,  142. 

Warranties     See  Avoidance  of  Policy  for  Misrepresentation,  etc.,  76. 

Breach  of,  before  delivery  of  policy,  553. 
Watchman,  74  (I). 
Watch  clock,  74   (I). 

Whole  family  protection  to  members,  535. 
Willful  burning,  274. 

Will,  effect  of,  359,  361  (465),  660  (149),  561. 
Workmen's  compensation  Insurance,  index,  479. 

Statutory  law,  461. 
Wrongful  act  of  Insured,  481  (21). 
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Accident  Insurance— 
Agents,  220  to  827. 
General  provisions,  211  to  219. 

Life,  health  and  accident  Insurance  company  (Home),  399  to  422. 
Lite,  health  and  accident  Insurance  company  (Foreign),  422  to  426. 
Mutual  assessment  accident  Insurance  company  (Home),  445  to  461. 
Affidavits,   446. 

Amendments  to  charter,  401,  423,  446. 
Annual  statement,  403,  422,  426,  448. 
Assessment,   449. 
Beneficiary,  4S0. 
Business,  what  constitutes,  446. 
By-law,  423,  447. 

Capital  stock,  400,  401,  419,  421,  42S. 
Certificate  of  authority,  402,  403,  404. 
Certificate  of  membership,  449. 

Charter,  207,  208,  400,  401,  421,  423,  445,  446,  449,  450. 
Deposits,  413,  424. 
Defined,  399. 

Directors.  401,  406,  423,  445,  447. 
Dividends,  422. 
Examination,  402,  447. 
Fees,  401,  446. 

Fire,  marine  or  inland  Insurance,  413. 
Foreign,  422,  423. 

Fraternal  benefit  societies,  622,  641. 
Incorporation,  400,  401,  423,  445,  660. 
Industrial  accident  board,  451  to  478. 
Industrial  Insurance,  421. 
Inquiries  must  answer,  205. 
Investments  and  loans,  208,  209,  219,  425. 
Liabilities  on  policies,  412,  413,  450. 
Losses,  when  payable,  412,  413. 
Officers,  423. 
Policy  forms,  420. 
Real  estate  holdings,  405. 
Reinsurance,  407. 

Reserve,  197.  ■ 

Reserve  fund,  449. 
Service  of  process,  412. 

Stockholders,  209,  210,  401,  402,  404,  407. 
Suits  on  policies,  412. 
Taxation,  212  to  214,  412,  413. 
Terms  defined,  399. 
Workmen's  compensation,  451. 
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Action — 

Anti-trust  law,  691,  693,  696. 

Attorney  General,  203,  £62,  430,  432,  443,  450,  639,  665,  666,  691, 

693,  695. 
Citizens,  city,  town  or  village,  250. 
Civic  organization,  250.  • 
Cause  of,  shall  survive,  464  (Sec.  16). 
Commissioner,  404.  • 

Company,  250,  432. 
County  or  district  attorney,  691,  693. 
Fraternal  benefit  societies,   639. 
Policyholders,   404. 
State  Fire  Marshal,  250. 
Stockholders,  404. 
Surety  company  bonds,  663. 

Administrator — 

Fidelity,  guaranty  and  surety  companies  may  act  as,  646, 

Admission  Fee* — 

Mutual  accident  companies,  446, 

Advertising' — 

Mutual  aid  association,  642. 
State  Treasurer's  receipt,  413,  433. 
Sales  or  stock,  681. 

Affidavit — 

Agents'  for  excessive  Insurance,  234   (4). 

Corporators,  401,  445,  661. 

False,  425. 

Fraternal  benefit  societies,  628. 

Mutual  accident  company's  corporators,   445. 

Reinsurance,  234   (e). 

Resident  agents,  as  to,  223. 


Affidavit  as  to  resident  agents,  223. 

Anti-trust  law,  693,  694,  695. 

Application  for  license,  22S,  269,  443,  643. 

Attorneys  exempt  from  agency  laws,  220. 

Blue  sky  law,  under,  679,  682,  683,  6S4,  685,  686. 

Cause  to  revoke  license,  how  ascertained,  226,  264. 

Certificate  of  authority,  220,  221,  225,  272,  404,  443,  643. 

Commissioner  or  clerk  cannot  be,  196. 

Commissions  paid  to  licensed  agents  only,  223. 

Common  carriers,  properly  exempt  from  resident  agent  law,  223. 

Company  only,  shall  be  agent  of,  224. 

Contract  with  company,  443. 

Co-operative  life  Insurance  company,  443. 

Corporation  cannot  be  agent,  225. 

Defined,  220,  654. 

Designation  of  officer  to  employ,  225. 

Dividing  commissions  with  unlicensed  persons,  223. 

Embezzlement,  227. 

Examination  of,  203. 


Excess  insurance  in  unauthorized  companies,  234. 
Fidelity,  guaranty  and  surety  companies,  223,  G54. 
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A  Rents — Continued. 

Fire,- marine,  fidelity  and  casualty  companies,  220  to  224,  245,  252, 

264. 
Fraudulent  insurance,  224,  227. 
Fraternal  benefit  societies,  643. 
General  agents'  occupation  tax,  227. 
Liable  to  policyholder,  220. 
License,  220,  221,  225,  226,  404,  443,  671. 
Life  companies,  108,  220,  226,  227,  419,  432. 
List  of,  683. 

Misdemeanor,  216,  221,  226,  227,  643,  686. 
Misrepresentation  of  policy,  218,  222. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  6T1. 
Non-resident,  223,  224. 
Officer  designated  to  employ,  225. 
Penalties,  220  to  227. 

Policyholder,  when  personally  liable  to,  222. 
Rebates  and  discriminations,  216,  252,  253. 
Reciprocal  Indemnity  contracts,  269. 
Requisition  for  license,  222,  225,  643. 

Resident  agents,  all  policies  must  be  Issued  through,  223,  224, 
Revocation  of  license,  224,  225,  226,  643. 
Securities  transferred,  204. 
Stock  company  cannot  be  agent.  225. 
Taxes,  subject  to  payment  of,  222,  227. 
Unlicensed,  220,  221.  223. 
Withdrawn  companies,  432. 


Fidelity,  guaranty  and  surety  companies,  646. 

Fire  and  marine  Insurance  law,  Chapter  8,  Title  71,  228. 

Gross  premium  tax  law,  212. 

Fraternal  benefit  societies  (articles  of  Incorporation),  631. 

Fraternal  benefit  societies   (constitution),  628,  631,  634. 

Surety  companies,  Chapter  13,  Title  71,  646  to  649. 


To  Governor  by  Commissioner,  199. 

To  Insurance  Commissioners,   copy  of,  199. 

To  Legislature,  205. 

Annual  Statement— 

Arrangement  in  tabular  form  lor  report,  205. 

Assessment  companies,  434. 

Casualty  companies,  664,   665. 

County  mutual.  264. 

Commissioner's  report,  205. 

Co-operative  life  companlee,  442. 

Fee  for  filing,   206,   259,   268,   403,   435,   442,   448,   668. 

Filed  when,  422, 

Fire  and  marine  companies,  239. 

Fidelity,  guaranty  and  surety  companies,  649. 

Foreign  companies,  422,  632. 

Form,  Commissioner  may  change,  200,  403,  G35,  664. 

Fraternal  benefit  societies,  632,  635. 

Gross  premiums  collected,  212,  664. 
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Annul  Statement — Continued. 

Investments  In  Texas  securities,  420. 

Life,  health  and  accident  companies,  403,  422,  428. 

Local  mutual  aid  societies,  642. 

Mutual  accident  companies,  448. 

Mutual   burglary,   robbery  and  transportation   loss  companies,    671, 

673. 
Mutual  fire,  storm,  lightning  and  hail  companies,  259. 
Mutual  hall  companies,  268. 
Premium  receipts,  429. 
Printers'  mutual  companies,  273. 
Reciprocal  indemnity,  attorney  of,  271. 
Taxes,  212,  429,  430,  431. 

Anti-Rebate  Laws — 

Fire  Companies,  252,  253. 

Life,  Health  and  Accident  Companies,  216. 
Anti-Trust  Law — 

Actions,  have  precedence,  693. 

Agents'  actions,  693,  694,  695. 

Attorney  Oeneral,  691,  693,  696. 

Boycott,  690. 

Business,  to  abstain  from  engaging  or  continuing  in,  G8S. 

Combinations  of  persons,  firms  or  corporations,  688,  690. 

Competition,  to  prevent  or  lessen,  688,  690,  694. 

Consolidation  of  stock,  bonds,  franchises  or  properties,  690. 

Conspiracy  In  restrant  of  trade,  690,  693,  694. 

Contract  or  agreement  void,  692. 

County  or  district  attorney,  690,  695. 

Defaulting  corporation,  successor  to,  691. 

Definitions,  688,  690. 

Fees  of  county  and  district  attorney,  691,  695. 

Felony,  694,  695. 

Foreign  corporations,  690. 

Forfeiture  of  charter  and  franchise,  690,  691. 

Injunction,  691. 

Investigation  of  violations  of  law,  693. 

Justice  of  the  peace,  693. 

Management  or  control,  two  or  more  corporations  under  same,  690. 

Monopoly,  690,  693,  694. 

Outside  this  State,  trusts  formed,  694. 

Penalties,  690.  691,  692. 

Prices,  to  fix,  maintain  or  control,  688. 

Prohibited,  trusts,  monopolies  and  conspiracies,  690. 

Quo  warranto  proceedings,  691. 

Rebates,  694. 

Restrictions  of  trade,  688,  690. 

Trusts,   6SS.   690,   693,   694. 

Venue,   691,  695. 

Witnesses,  sworn  and  subject  to  contempt,  693. 

Appeal- 
Industrial  Accident  Board,  467    (Sec.   5). 
Texas  Employers'  Insurance  Association,  471. 
Fraternal  benefit  societies,  640. 

Application  for  Policy—  • 

Agent  cannot  change,  225. 

Defense,  account  of  misrepresentation,  214,  216,  216,  218. 
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Application  for  Poller— Continued. 

Fraternal  benefit  societies,  626,  628. 

Fraudulent  misrepresentation,  215. 

May  be  made  part  of  policy,  216. 

Misrepresentation,  214,  216,  216,  218. 

Mutual  accident  companies,  445. 

Mutual  fire,  lightning,  hall  and  storm  companies,  257,  259. 

Notice  of  misrepresentation,  215,  216. 

Photographic  or  printed  copy,  216, 

Part  of  contract,  216. 

Reciprocal  contracts,  269. 

Application- 
Charter,  mutual  hall  company,  266. 
For  receiver,  Domestic  Fraternal  Societies,  639. 
Insurance  on  mutual  plan,  256,  265,  445.  ■ 
Reciprocal  Indemnity  contracts,   272. 
Shall  contain,   257,  265. 


Appo  inttnent — 

Commissioner,  195. 
■■■       Commissioner  as  attorney  for  service,  425,  434,  631,  633,  648-. 
Industrial  Accident  Board,  members  of,  466. 
State  Fire  Insurance  Commission,  members  of,  240. 

Appropriation — 

State  Fire  Insurance  Commission,  240. 

Arson  and  Willful  Burning- 
Burning  personal  property  Insured,  274. 
Owner  may  destroy  except  when,  274. 
Case  law,  274. 
Fraudulent  Insurance,  274. 

Assessment  Life  or  Natural  Premium  Company,   434,   435. 

Assessment   Life  or  Casualty   Companies — 
Annual  statement,  434. 

Assets  necessary,  434. 

Certificate  of  compliance,  434. 

Certificate  of  payment  In  full,  434. 

Charter,  must  file  certified  copy,  434. 

Commissioner  appointed  attorney  for  service,  434. 

Constitution  and  by-laws,  certified  copy,  434. 

Exempt  from  certain  laws,  218. 

Fees,   435. 

Fraternal  benefit  societies  exempt,  435. 

Licensed,  434. 

Prerequisites  to  being  licensed,  434. 


Fraternal  benefit  societies,  626,  628,  635. 

Mutual  accident  companies,  446,  449,  450. 

Mutual  burglary,  robbery  or  transportation  loss  companies,  672. 

Mutual  fire,  lightning,  hall  and  storm  companies,  257,  259,  261. 
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Assessments— C  o  n  t  i  n  ued . 

Mutual  hall  companies,  265,  266. 
Natural  premium  companies,  434. 
Texas  Employers'   Insurance  Association,    472    (Sees.    13,   14),   473 

(Sec.  15). 

Assets  and  Liabilities — 

Assessment  companies,   434.  , 

Casualty  companies,   664. 
Co-operative   life   companies,   442. 
Fidelity,  guaranty  and  surety  companies,  649. 
Plre  and  marine  insurance  companies,  332. 
Life,  health  and  accident  insurance  companies,  403,  422. 
Mutual    nre,    lightning,    hall   and   storm   insurance   companies,    259, 
262. 


Fidelity,  guaranty  and  surety  companies,  may  a 


Of  companies  not  permitted  to  do  business  until,  211. 

Definition  of  "association,"  475   (Sec.  1). 

Corporate  powers  of,  shall  not  expire,  475   (Sec.  22). 


mpenaation  law,  no  defense,  462   (Sec.  1). 


Compensations  exempt  from,  453   (Sec.  3). 

Deposits,  exempt  from,  447. 

Fraternal  benefit  society  benefit,  exempt,  634. 

Attorney  lor  Service— 

Assessment  companies,  434. 

Bine  sky  law,  685. 

Fidelity,  guaranty  and  surety  companies,  649,  653. 

Fraternal  benefit  societies,  632,  633. 

Life  companies,  425. 

Mutual  burglary,  robbery  and  transportation  loss  companies,    673. 

Reciprocal  exchange,  270. 

Attorney  General— 

Anti-trust  laws,   691,   693,   695. 

Approving  charter,  207,  401,  436,  445,  446,  661. 

Approve  reinsurance  contract  under  fire  insurance  company's  bond, 

231. 
Certificate  of  authority  revoked,  252,  253. 
Co-operative  life  insurance  companies,  436,  443. 
Fraternal  benefit  societies,  639. 
Opinions  of,  200. 
Receiver,  shall  ask  for,  665. 
Reports  to,  199,  258. 

Suits  filed,  203,  212,  262,  430,  431,  443,  639,  665,  666,  693. 
Taxes.  430,  431. 

Mutual  accident  companies,  445,  446,  451. 
Mutual  hall  companies,  inspection  of  records,  267,  26S. 
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Automobile  Insurance— 

Fire  companies,  228. 
Casualty  companies,  660. 

Average  Weekly  Wages — 
Definition,  476   (Sec.  1). 
Paid  to  Injured  employe,  465    (Sec.   18). 


Definition,   399. 

Fraternal  benefit  society,  636,  634. 
Mutual  accident  company,  460. 
Workmen's  compensation  act,  466,  464. 


Fraternal  benefit  society,  622,  626,  634,  637. 

Mutual  accident  companies,  449. 

Mutual  fire,  lightning,  hall  and  storm  companies,  259. 


Blue  Sky  Law — 

Advertising  literature,   681. 

Address  of  promoters  or  corporation  officers,   680. 

Agents  or  corporation,  679,  682,  683,  686,  686.  « 

Appeal  from  refusal  to  Issue  permit,  683. 

Attorney  for  service,  686. 

Banks  and  trust  companies  exempt,  6S6. 

Bond,  688,  683. 

Books  of  corporation,  684. 

Cancellation  of  permit,  683,  684. 

Capital  stock,  amount  of,  680,  684. 

Caption  of  act,  679. 

Change  of  price  of  stock,  680. 

Charter,  copy  filed,  680. 

Commissions,  679,  680,  682,  684. 

Commissioner  of  Insurance  and  Banking,  680,  681, 

686,  686,  687. 
Corporations  subject  to  this  act,  679. 
Cumulative,  this  act's,  686. 
Definitions  of  commissioner  and  secretary,  687. 
Deposit  of  collections  on  sales,  6S4. 
Deposit  of  fees,  686. 
Domicile  of  corporation,  680. 
Emergency  clause,  6S7. 
Examinations,  686. 

Exemption  for  certain  corporations,  686. 
Expenses.  Incident  to  sale  of  slock,  679,  680,  882. 
Expert  employed,  681. 
Extension  of  time  for  sale,  685. 
Failure  to  organize,  6S5. 
Filing  of  document,  680,  681,  6S3. 
Filing  fee,  680. 

Form  of  contracts,  stocks  or  deeds,  690. 
Foreign  companies,  6S0,  684,  685. 
Future  sale  of  stock.  682. 
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le  Sky  Law— Continued. 
Inspection  of  books,   684. 

Insurance  companies,  Section  9  of  act  does  not  apply,  684. 
Interest  of  salesman  tn  sale,  682. 
Increase  of  stock,  679,  6SD. 
List  of  names  of  officers,  agents,  etc,  683. 
Loan  companies,  684. 
Location  of  corporation,  680. 
Mining,  oil  or  gas  corporation,  679,  681. 
Misdemeanor,  686. 
Misrepresentation,  683. 

Money  for  sale  of  stock  deposited  In  bank,  684. 
Name  of  corporation,  680. 
New  bond,  688. 

Officers  of  corporation,  6S0,  681,  683,  684,  686. 
Organizer,  684. 
Organization  fee,  679. 
Penalties,  686. 

Permit,  681,  682,  683,  684,  685. 
Power  of  attorney,  685. 
Price  of  stock,  680,  682. 

Promoter,  680,  681,  682,  683,  684,   686,  686. 
Promotion  fee,  679,  680,  682,  684. 
Railroad  companies  exempt,   686. 
Sale  of  stock,  679,  680,  6S4,  686. 

Secretary  of  State,  680,  681,  682,  683,  684,  G85;  686,  6S7. 
Service  of  legal  process,  686. 
Statements  to  be  filed,  680,  6S1. 
Stock,  already  sold,  682. 
Stock  brokers  exempt,  686. 
Stock,  unsold,  682. 
Stock,  considered  paid  for  when,  682. 
Subscriber  must  be  refunded,  when,  686. 
Subscription  list  contracts,  682. 
Suit  to  reinstate  permit,  684. 
Suit  upon  bond.  B83. 
Townslte  corporation,   679,   680,    681. 
Value  of  property  must  be  given,  681. 


Dividends  of  life  companies,  211,  216,   407.  422. 


Approval  of,  646. 

Blue  sky  law,  682,  683. 

Cancellation  by  surety  companies,  656. 

Chief  clerk,  196. 

Commissioner,  195. 

Co-operative  life  companies,  officers,  437. 

Deposit  in  lieu  of,  231. 

Excess,  Insurance  broker,  235. 

Federal  farm  loan  bonds,    219.' 

Fidelity,  guaranty  and  surety  companies  ma;  make,  646,  649,  652. 

Fidelity,  guaranty  and  surety  companies  may  withdraw,  253,  655. 

Foreign  fire  company,  230,  231,  232. 

Fraternal  beneficiary  associations,    627,   628. 

Officers  of  company,  259,  266,  273,  437. 

Printers'  mutual  company,   273. 

Securities  withdrawn,  in  ilea  of,  662. 
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Bonds— Con  tinuod. 

State  and   county  officials,   646,   649. 

Suit  on,  653. 

Unauthorized  surety  company,  made  by,   665. 

Withdrawal  from,  653,  666. 

Burglary,  Robbery  and  Transportation  Loss  Mutual  Companies,  272,  278. 

Bnrglary  and  Theft  Insurance  Companies— 
Agents,   220   to   227. 
Application,   671. 

Certificate  of  authority,  mutual  companies,  671. 
Organization.  660,  671. 
Resident  agents,  223,  224. 

Business  of  Insurance- 
Companies  cannot  transact  both  fire  and  life,  413. 

Co-operative  life  Insurance  companies,  437,  440. 
Life  Insurance  companies,  220. 
Mutual  assessment  accident  companies,  446. 
Mutual  burglary  and  robbery  companies,  672. 
Must  be  transacted  through  agents,  223. 

By-Laws — 

Adoptions,  401,  437,  471   (Sec.  8). 

Assessment  companies,  434,  649. 

Casualty  companies,  661,  663. 

Co-operative  life  companies,  437. 

Foreign  companies,  423. 

Fraternal  benefit  societies,  621,  625,  626,  627,  628,  631,  632,  634, 

636. 
Home  companies,  210. 

Mutual  accident  companies,  446,  447,  449,  460. 
Mutual  fire,  storm,  lightning  and  hall  companies,  257,  269. 
Mutual  hail  companies,  266. 
Texas  Employers'  Insurance  Association,  471  (■Sec.  2). 

"Capital  Stock — 

Annual  statement,  232,  664. 

Bona  fide  property  of  company,  208,  402. 

Blue  sky  law,  679  to  6S7. 

Casualty  companies,  207,  208,  661,  662,  666,  669, 

CKange  and  reinvest,  209. 

Consists  of  what,  208. 

Deposits,   413,   418,   433. 

Fidelity  and  surety  companies,  218,  646,  649. 

Foreign  companies,  423. 

Home  company,  all  kinds,  207,  208,  209. 

Impairment,  198,  229,  230,  419. 

Increased  or  reduced,  229,  401,  419,  640,  666,  669. 

Industrial  companies,  421.  , 

Investments  of,  208,  209,  219,  404,  662. 

Liability  companies,  21S,  662. 

Life,  health  and  accident  companies,  400,  402,  419,  423. 

Live  stock  companies,  675. 

Mutual  accident  companies  have  none,  445.  446,  447. 

New,  230. 

Paid  up,  200,  208,  400,  402,  423. 

Shares,  208,  400,  402. 
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Caption  to  Acts— 

Blue  sky  law,  679. 

Casualty  Insurance,  660. 

Co-Insurance  clause,  237. 

Fire  and  marine  Insurance  companies,  328,  236. 

Fraternal  benefit  societies,  621. 

Fidelity,  guaranty  and  surety  companies,  646. 

Mutual  Are,  hall,  lightning  and  storm  companies,  256. 

Mutual  hall  Insurance  companies,   265. 

Occupation  taxes  of  Insurance  companies,  212. 

Reciprocal  Indemnity  contracts,  263. 

State  Fire  Insurance  Commission.  238. 

Technical  provisions  In  policy,  236. 

Workmen's  compensation  act,  451. 

Regulation  of  sale  of  stock,  679. 

Casualty  Insurance  Companies,  660  to  660. 
Affidavit  of  corporators,  661. 
Agents,  220  to  227. 
Annual  statement,  664,  865. 
By-laws,  661,  668. 

Capital  stock,  207,  208  ,209,  661,  662,  666,  669. 
Caption  of  statute,  660. 

Certificate  of  authority,  208,  662,  666,  668. 
Charter,  207,  208,  661. 
Corporate  powers,  663. 
Corporators,  number  of,  660. 
Cumulative  statute,  669. 
Deposits,  662,  666,  666. 
Directors,  209,  210,  661,  662,  663,  666. 
Dividends,  666. 
Emergency  clause,  669. 
Examination,  208,   665. 
Fees,  668. 

Forfeit  for  doing  business  without  license,  666. 
Fraternal  benefit  society,  622. 
Inquiries,  must  answer,  255. 
Investment  and  loans,  209,  219,  662,  667. 
Laws  applicable  to  fire  and  life  companies  govern,  218. 
Name,  207,  253. 
Officers,  662,  663. 
Organisation,  207,  218,  660. 
Penalty  suits,  666. 

Purposes  for  which  Incorporated,  660. 
Real  estate  holdings,  61S7,  668. 

Reserve  on  employers'  liability  business,  resident  agents,  220,  673. 
Service  of  process,  668. 

Statute  applied  only  to  companies  under  It,  668. 
Taxation,  212  to  214. 
Stock  subscription  books,  662. 
Venue  for  penalty  suits,  666. 

Certified  Copies  of  Papers — 
Charter,  257,  423. 

Commissioner  shall  furnish,  196,  199,  205,  206,  404. 
Evidence,  received  as,  204. 
Fees  for,  206.  401,  446,  448,  661. 
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Certificate  of  Authority — 

Agents,  220,  225,  226,  253,  404,  443,  643. 

Assessment  companies,  434. 

Blue  sky  law,   6S1,  682. 

Burglary,  robbery  and  loss  In  transportation,  mutual  companies,  671. 

Casualty  companies,  198,  200,  206,  208,  662,  665,  668. 

Certified  copy  for  agent,  404. 

Co-operative  life  companies,  436,  437,  442, 

Excess  Insurance  broker,  234. 

Expiration,  200,  402,  403,  421,  432,  442,  443,  625. 

Fees,   206,   403,   442,   448,   631,   632,   668. 

Fidelity,  guaranty  and  surety  companies,  652,  654,  655. 

Fire  companies,  198,  200,  205,  208,  257,  271. 

Foreign  companies,  conditions  precedent,  421,  626. 

Fraternal  benefit  societies,  628,  631,  632. 

Home  companies,  20S. 

Issued,  200,  208,  271,  272,  273,  402,  403,  421,  625,  626,  668. 

Life,  health  and  accident  companies,  198,  200,  203,  205,  225,  402, 
408,  421,  426,  427,  431,  432-. 

Mutual  accident  companies,  446,  447. 

Mutual  fire,  storm  and  lightning  companies,  printers'  mutual  com- 
panies, 257,  258,   262,  263,  266,  273. 

Publication  of,  211. 

Reciprocal  indemnity  contracts,  272. 

Renewals,  403,  413,  421. 

Revocation,  198,  200,  203,  206,  225,  226,  235,  262,  263,  268,  261, 
263,  270,  419,  422,  432,  440,  447,  636,  640,  664,  666,  665. 

Surrender  by  fidelity,  guaranty  and  surety  companies,  652. 

Suspension,  198,  203,  258,  263. 

Taxes  must  be  paid  before  Issuance,  213. 

Void,  413. 

Certificate-- 

Compliance,  434,  632. 

Fraternal  benefit  society,  626. 

Preliminary,  to  solicit  members,  257,  266,  436,  437,  638. 

Taxes,  213,  430,  431. 

Certificate  of  Deposit- 
Fidelity,  guaranty  and  surety  companies,  649. 
Foreign  companies,   424,   649. 
Life  companies,  registration  of  policies,  416. 

Certificate  of  Membership — 

Mutual  assessment  accident  company,  449. 

Certificate  of  Payment  in  Full- 
Assessment  companies,  434. 

Certificate  of  Re-Insurance — 
Casualty  companies,  234. 
Fire. companies,  234. 
Marine  companies,  234. 

Certificate  of  Stock — 

Issue  of  new  after  Impairment,  229,  230. 
Return  of,  after  impairment,  229. 
Mutual  accident  company  has  none,  447. 
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Amendments,  401,  423,  G2S,  628,  631. 

Assessment  companies,  434,  44tj,  446,  448,  461. 

Attorney  General,  submitted  to,  207,  401,  445,  446,  6,61. 

Casualty  companies,  207,  208,  661. 

Go-operative  life  companies,  436. 

Pee  for  filing,  206,  401,  446,  640,  661. 

Fidelity,  guaranty  and  surety  companies,  646,  649. 

Piling,  196,  207,  25V,  401,  628,  631,  632,  661. 

Foreign  companies,  428. 

Forfeiture,  262,  422,  448,  690,  691. 

Fraternal  benefit  societies,  626,  628,  631,  632. 

Home  companies,  all  kinds,  207,  208. 

Investment  companies,  642,  643. 

Life,  health  and  accident  companies,  400,  401,  423. 

Mutual  accident  companies,  445.  446. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  671. 

Mutual  fire,  lightning,  hall  and  storm  companies,  212,  262. 

Mutual  hail  companies,  265,  26S. 

Chief  Clerk — 

Appointment,  196. 
Bond,  195. 
Duties,  195. 


Protection  of  children  of  fraternal  benefit  members,  623. 


State  Treasurer  to  pay,  when  company  has  defaulted,  664. 
Filing  claims,  time  limited,  467  (4). 


Department,  196. 

Insurance  Commission,  240,  241. 

Industrial  Accident  Board,  466. 

<Co~  Insurance  Clause— 

Exemption,  as  to,  237. 
Forbidden  In  policies,  237,  249. 


Appointment,  195. 

Bond  and  oath,  195. 

Clerks,   195. 

Inability  to  act,  196. 

Insurance  Commission  Chairman,  240. 

Of  other  States,  199. 

Records  of  State  Treasurer,  access  to, 

Seal,  196. 

Terms  of  office,  19E. 

Title,  196. 

Vacancies,  195. 
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Commissioner's  Duties,  401  to  484 — 

Action,  may  maintain,  101. 

Annual  statement,  for,  200,  403,  422,  442,  448,  664.  665. 

Apportionment  of  surplus,  440,  631. 

Blanks,  shall  furnish,  199. 

Blue  sky  law,  681,  680,  682.  683,  684,  686,  687. 

Bonds,  shall  approve,  230,  235,  273. 

Books,  access  to  companies,  203. 

Business,  shall  suspend,  198,  200. 

Casualty  companies  policies,  656. 

Capital,  impairment,  198,  229,  419,  423. 

Certified  copies  of  records  given,  196,  199,  206,  404. 

Certificate  of  authority,  shall  issue,  200,  208,  22S,  257,  36$,   266. 

272,  273,  402,  403,  421,  434,  436,  628,  652,  661,  668. 
Certificate   of   registration   of  policies,   416,   416. 
Certificate  of  re-Insurance,  234. 
Certificate  of  valuation,  197. 
Certificate  revoked,    198,   200.   203,  206.  216,  226,   234,  262,    258. 

258,    2G2,    272,    415.    419.    422,   432,   436,   443,   447,   450,    636. 

640,  654,  656,  665,  683,  684. 
Certify  taxes  to  Treasurer,  218,  430. 

Charters,  200,  207,  208,  400,  401,  43§,  445,  446,  661,  671. 
Deposits,  must  approve,  413,  414,  425,  649. 
Examinations,  198,  203,  208,  224,  257,  258,  262,  271,  402,  431,  4S7. 

443,'  447,   639,   665,   686. 
Examiners,  may  appoint,  203,  639,  640,  666. 
Fees,  205.  206,  265,  417,  442,  628,   668. 
Pee  book,  206. 
File  papers,  196. 

Fraternal  benefit  societies,  628,  631. 
Inquiry,  may  make,  205. 

Insurance  Commission,  238,  250,  252,  253,  255. 
Laws,  shall  execute,  196. 
License  refused,  211,  626. 
Mutilated  policies,  shall  cancel,  416. 
mutual  accident  companies,  446,  447. 
Mutual  companies,  shall  admit,   200,   257,   263,   26G. 
Net  value  of  policies,  197,  201. 
Policies,  shall  value,  197,  201.  203,  416,  439. 
Policy  forms,  shall  approve.  420,  440, 
Real  estate,  forced  sale,  668. 
Registration  of  policies,  415,  416. 
Registration  fees,  how  distributed,  417. 
Reports,   199,  205,  429,  430,  431. 
Reinsurance  contracts,  231,  407. 
Reserve  calculation,  197,  198,  201,  203,  211. 
Resident  agent's  law,  224. 

Securities,  shall  keep  record,  416,  417,  418,  419. 
Securities,  transfer  to  Treasurer,  204. 
Service  of  process,  256,  426,  447. 
State  Fire  Insurance  Commission,  member  of,  240. 
Suits,  shall  institute,  198,  203. 
Witness  refusing  to  testify,  200. 
Workmen's  compensation.  468.  472,  473,  474,  477. 

Complaints— 

Insurance  Commission,  260. 
Rates  of  fire  Insurance,  250. 
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Blue  sky  law,  679,  680,  682. 
Companies  shall  not  par  to  officers,  419. 
Agent  of  company  prohibited  from  paying,  223. 


Actions  for,  453   {Sec.  3),  466,  457,  458. 

Amount  or,  456,  467,  458. 

Begins  on  eighth  day,  454   (Sec.  6). 

Beneficiaries,  456,  464. 

Death  cases,  456    (Sec.  8). 

Funeral  benefit,  457    (Sec.  9). 

Medical  aid,  medicine  and  hospital  service,   454,  462. 

Minors  or  mentally  Incompetent  injured  workmen,  463,  464. 

Filing  claim  for,  time  limited  to,  453. 

Partial  incapacity,  457   (Sec.  11). 

To  employes  of  sub-contractor,  468   (Sec.  6). 

Total  Incapacity,  457    (Sees.  10,  11a). 

Waiver  of  rights  to,  453,  464. 

Of  all  officers,  shall  be  fixed,  437. 

Conspiracy  In  Restraint  of  Trade — 
Defined,  690. 

Penalties,  690,  692,  693,  694,  695. 
Prohibited,  690. 

CoimlitutJon  and  By-I»w* — 

Amendments,  626,  628,  631,  634. 

Assessment  companies,  434. 

Fraternal  beneficiary  association,  621,  626,  627,  628,  631,  632,  684, 

636. 
Mutual  accident  companies,  447,  449,  450. 


Co-Operative  Life  Insurance  Company,   438  to  44 
Agents,  443. 
Annual  report,  442. 
Apportionment  of  surplus,  440. 
Bonds  of  officers,  437. 
Borrow  money,  438,  441. 
Business  confined  to  Texas,  440. 
By-laws,  437. 
Cash  value  of  policy,  441. 
Certificate  of  authority,  436,  437,  442,  443. 
Charter,  436. 

Contract  between  company  and  agent,  443. 
Death  losses,  438,  439. 
Debts,  438,  444. 

Default  In-  premium  payment,  441. 
Deposits,  414  to  419,  438. 
Directors,  436,  437,  438,  439,  441. 
Dividends.  439,  440. 
Examinations,  437,  443. 
6!— Ins. 
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Co-Operative  Life  Insurance  Company,  43fl  to  444 — Continued. 
Expenses,  439. 
Fees,   443. 

Felony,  officer  or  director,  438,  439. 
Funds,  where  deposited,  43 8. 
Investments   and   loans,   219,   438,  439. 
Loan  on  policy,  439,  441. 
Medical  examination,  441. 
Name,  436.  % 

Net  premium  computed,  439. 
Officers,   437,  43S,  439,  441. 
Organization,  436. 
Paid-up  Insurance,  441. 
Penalties,  438,  439,  441. 
Policies,   436,   439,  440,   441. 
Policy,  form  prescribed,  440. 
Policyholders'  loans,  439,  441. 
Policyholders'  meetings,  437,  443. 
Preliminary  certificate  of  authority,  436. 
Premiums,  439,  440,  441. 
Preliminary  term  Insurance,  440. 
Real  estate  holdings,  43S. 
Receiver,  443. 

Registration  of  policies,  414  to  419. 
Reinsurance,  443. 

Reserve,    414,    416,    417,   418,    419,    439,   441,   443,   444. 
Surplus  to  policyholders,  440. 
Surrender  value  of  policies,  441. 
Suspension  of  license,  443. 
Taxation,  444. 
Valuation  of  policies,  439. 
Winding  up  affairs  of  company,  443. 

Corporation — 

Agent,  cannot  be,  225. 
Blue  sky   law,   679   to   687. 
Casualty  companies,  665. 
■    Fidelity,  guaranty  and  surety  companies,  646. 
May  be  organized  to  do  one  or  more  kinds  of  Insurance,  215. 
Mutual  fire,  lightning,  hail  and  storm  companies,  256,  265. 
Printers'  mutual  associations,  273. 
Reciprocal  indemnity  contracts,   may  exchange,   259,   271. 

Corporation  Laws- 
Govern  Insurance  companies,   210,  404. 
Life  companies  doing  life  business  only,  433. 

Corporators- 
Casualty  companies,  661,  662. 
Certify  as  to  capital  stock,  208. 
Co-operative  life  companies,  436. 
Life,  health  and  accident  companies,  400. 
Mutual  fire,  lightning  and  hall  companies,  256,  257, 
Stockholders'  meetings,  401,  661. 

Credit  Insurance  Companies — 

Organization,  660. 
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Count]'  Occupation  Tax — 
Prohibited,  213. 

County  or  State  Officials — 
Bonds  of,  accepted,  649. 

Debt* — 

Co-operative  life  company,  438. 

Fidelity,  guaranty  and  surety  company,  649. 

Declaration- 
Reciprocal  Indemnity  attorney  shall  be  filed,  269. 


Misrepresentation  in  policy  application,  214,  216,  216. 
Technical  provisions  in  fire  policy,  236,  237. 
Workmen's  compensation  act,  452    (Sec.  1). 

Definitions— 

Agents  of  Insurance  companies,  220,  654. 

Association,  475  (Sec.  1). 

Average  week y  wages,  475    (Sec.  1). 

Beneficiary,  399. 

Company,  399. 

Conspiracy  in  restraint  of  trade,  690. 

Foreign  companies,  399. 

Fraternal  benefit  societies,  621.' 

Gross  premium  receipts,  212. 

Home  office  of  company,  399. 

Home  or  domestic  companies,  399. 

Insured,  399. 

Life,  health  and  accident  companies,  399. 

Lodge  system,  631. 

Monopoly,  690. 

Investment  companies,  684. 

Mutual  accident  companies,  446. 

Net  assets,  399. 

Policyholders,  ?99.  * 

Profits,  399. 

Representative  form  of  government,  621. 

Subscriber,  workmen's  compensation,  475   (Sec.  1). 

Texas  sureties,  427. 

Trust,  688. 

Deposits — 

, Approved  by  Commissioner,  413,  433,  646. 
Blue  sky  law,  under,  684,  686. 
Casualty  companies,  662,  665,  666. 
Commissioner  shall  keep  record,  416. 
Co-operative  life  companies,  419,  438. 
Fidelity,  guaranty  and  surety  companies,  646,  649,  662. 
Fire  companies,  231,  264. 
Foreign  companies,  231,  424,  646. 
Home  companies,  649. 
Increased,  may  be,  417. 
Interest  on,  649,  666. 
Liable  for  Judgment,  424. 
Life  companies,  reserve,  414,  416,  417,  418,  419. 
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Deposit*— C  on  1 1  n  u  ed . 

Life,  health  and  accident  companies,  capital  stock,  413.  433. 

Mutual  Ore,  storm,  lightning  and  hall  companies.  264,  267. 

Not  required,  when,  424. 

Reciprocal,  424. 

Reciprocal  exchange,  269. 

Withdrawal,  264,  417,  652,  665,  666. 

Trustee,  with,  649. 


Casualty  companies,  209,  210,  661,  663. 
Choose  officers,  210,  437. 
Commissioner  or  clerk  ineligible,  196. 
Co-operative  life  companies,  437,  438. 
Election  and  term  of  office,  209,  210,  401,  437,  661,  662. 
Foreign  companies,  423,  425. 
Fraternal  benefit  societies,  628. 
Investments,  loans  and  deposits,  419. 
Keep  records,  210. 
Hake  by-laws,  210,  437,  661. 
Meetings,  210. 

Misrepresentation  of  policy,  218. 
Mutual  accident  companies,  445,  446,  *47.  449. 
Mutual  fire,  lightning,  hall  and  storm  companies,  257. 
Mutual  hall  companies,  266,  26S. 
Number  and  qualifications,  209,   401,  628. 
Purchase,  sale  or  loan,  by  or  to  companies,  406,  419. 
Quorum,  210. 

Resolution  of,  designating  person  to  employ  agents,  226. 
Vacancies,  210. 

Workmen's    compensation,    Employers'    Insurance   Association, 
472,  478. 

Distribution  of  Funds- 
Fraternal  benefit  societies,  628. 

Disbursements — • 

Life  companies,  40S. 

Discrimination— 

Fire  companies,  262,  253. 

Life,  health  and  accident  companies,  216. 

Dividends — 

Casualty  companies,  422,  666. 

Co-operative  life  companies,  434,  440. 

Fire  companies,  211. 

Health  companies,  211,  422. 

Life  companies,  211,  218,  407,  422,  439. 

Marine  and  inland  companies,  211. 

Misrepresentation  of,  218. 

Mutual  accident  companies,  447. 

Reciprocal  exchange,  271. 

Surplus  profits,  218, ,243,  422. 

Workmen's  compensation  act,  473   (Sec.  16). 

Mutual  fire,  lightning,  hall  and  storm  companies,  262. 

Mutual  hall  companies,  267. 

Unlawful,  211. 
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Domestic  Servants — 

Exempt  from  workmen's  compensation  law,  462  (Sec.  2). 

Duties  of  Commissioner,  196  to  2O0. 


Agent  of  company,  £27. 


Blue  sky  law,  687. 

Casualty  companies,  669. 

Co-inn ur an cq  law,  23  8. 

Fidelity,  guaranty  and  surety  companies,  649. 

Fire  and  marine  companies,  229,  237,  23S. 

Fraternal  benefit  societies,  646. 

Insurance  commission,  256. 

Mutual  Are,  lightning,  hall  and  storm,  264. 

Reciprocal  Indemnity  law,  273. 

State  Fire  Insurance  Commission,  265. 

Technical  provisions  In  policy,  237. 

Workmen's  compensation  act,  478. 

Mutual  hall  companies,  268. 


Workmen's  compensation  act,  475   (Sec.  1). 

Employers'  Insurance  Association,  471   to  475. 

Employes — ■ 

Action  against  employer,  463  (Sec.  3). 

Assumed  risk,   462    (Sec.  1). 

Contributory  negligence  shall  not  be  a  defense,  452  (Sec.  1). 

Deceased,  leaves  legal  beneficiaries,  456  Sec.  8a). 

Deceased,  leaves  no  legal  beneficiaries,  467  (Sec  9). 

Definition,  475  (Sec.  1). 

Death  of  injured,  456  (Sec.  8). 

Fellow  servant,  452  (Sec.  2). 

Injured,  what  compensation  shall  receive,  456,  457,  468. 

Examination  of,  before  board,  466  (Sec.  4). 

Non-subscriber,  employes  of,  454  (Sec.  4). 

Record  of  Injuries,  469   (Sec.  7). 


Employers'  Liability— 

Reports  as  to  experience,  469  (Sec.  7). 
Reserve  liability  of  company,  472,  473. 

Evidence — ■ 

Fire  Marshal's  act,  245. 

Instruments  and  certified  copies  of  records,  204. 

Insurance  Commission  law,  254. 

Mutual  companies,  272. 
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Examinations— 

Agents,  203,  246. 

All  companies,  208,  224. 

Blue-  sky  law,  686. 

Casualty  companies,  208,  666.  ' 

Co-operative  life  companies,  437,  443. 

Expenses,  by  whom  paid,  203,  268,  402,  431,  437,  443,  447,  639,  640. 

Fidelity,  guaranty  and  surety  companies,  646. 

Fire  companies,  208,  666. 

Fraternal  benefit  societies,  628. 

Home  companies,  208,  632,  639,  640. 

Life,  health  and  accident  companies,  203,  402,  431,  437, 

Medical,  shall  make,  441. 

Mutual  accident  companies,  447. 

Mutual  lire,  hall,  storm  and  lightning  companies,  268,  262. 

Reciprocal  exchanges,  271. 

Reports  made  and  filed,  208. 

Reports  published,  198. 

Resident  agent's  law,  224. 

State  Fire  Insurance  Commission,  246. 

Mutual  hall  companies,  271, 

When  and  how  made,  203,  208,  402,  431,  665. 

Excess  Insurance— 

Unauthorized  companies,  In,  236. 


Fidelity,  guaranty  and  surety  companies,  646. 

Exemplary  Damages- 
Workmen's  compensation  law,  464  (Sec.  6). 

Exemption  of  Certain  Societies — 
Blue  sky  law,  686. 
Fraternal  benefit  society  law,  212,  218,  433,  435,  622,  628,  642. 


Blue  sky  law,  Incident  to  stock  sales,  679,  680. 

Co-operative  life  companies,  430. 

Examinations,  203,  402,  431,  437,  443. 

Fire  Marshal,  244. 

Fraternal  benefit  societies,  626,  628,  689. 

Insurance  Commission,  213,  240,  241,  265. 

Local  mutual  aid  societies,  641. 

Mutual  accident  companies,  449. 

Mutual  fire,  hail,  storm  and  lightning  companies, 

Mutual  ball  companies,  267,  268. 


Assessment  companies,  436. 

Attorneys  in  anti-trust  suits,  691,  696. 

Blue  sky  law,  680,  686. 

Casualty  companies,  668. 

Certificate,  206,  668. 

Certificate  of  authority,  206.  268,  403,  442.  448,  631,  632,  643,  668. 
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Certified  copy  of  records,  206,  401.  445,  448,  661. 

Co-operative  life  companies,  443. 

Examinations,  206,  639,  640. 

Excess  insurance  broker,  235. 

Pee  boob,  206. 

Filing  documents.  196,  206,  263,  268,  401,  403,  435,  442,  446,  448, 

646,  661,  668. 
Filing  statement,  fidelity,  guaranty  and  surety  company,  646. 
Fraternal  benefit  societies,  631,  632,  643. 
Mutual  accident  companies,  447. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  673. 
Mutual  fire,  storm,  lightning  and  ball  companies,  266,  257,  263. 
Mutual  ball  Insurance  companies,  265,  268. 
Must  be  paid,  211. 
Printers'  mutual  companies,  273. 
Reciprocal  Indemnity  contracts,  272. 
Registration  of  policies,  417. 
State  Treasurer,  paid  over  to,  206,  417. 
Valuing  policies,  206. 


3  defense,  452   (Sec.  1). 

Agent,  227. 

Anti-trust  laws,  691.  692,  693,  694,  69G. 

Co-operative  life  company's  officers  or  directors,  438,  439. 

Falser  statement  or  report,  425. 

Misappropriation  of  funds,  262. 

Mutual  accident  companies,  451. 

Officer's  false  statement,  425. 

Mutual  Are,  lightning,  hail  and  storm  companies,  262. 

Fidelity,  Guaranty  and  Surety  Company— 

Administrator,  executor  or  guardian,  may  act  as,  646. 

Agents,  220  to  227,  649,-  654. 

Annual  statement,  649. 

Assets,  649. 

Assignee,  may  act  as,  646. 

Attorney  for  service,  649,  653. 

Bond  in  lieu  of  deposits,  652. 

Bonds,  may, be  surety  on,  646,  649. 

Bond  of  State  or  county  official,  646,  649. 

Capital  stock,  207,  208,  209,  218,  646,  649. 

Cancellation  of  bond,  652,  655. 

Caption  to  act,  646. 

Certificate  of  authority.  20S,  652,  G54,  655. 

Charter,  207,  646,  649. 

Deposits.  646,  649.  652.  654. 

Directors.  209,  210. 

Emergency  clause  to  statute,  649. 

Examination,  208,  646. 

Fee  for  filing  copy  of  statement,  646. 

Fiduciary  and  depository  business,  may  do,  646. 

Foreign,  646,  649. 
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Fidelity,  Guaranty  and  Security  Company — Continued. 
Home  companies,  In  Texas  only,  deposit,  649. 
Inquiries,  must  answer,  205. 
Interest  on  deposits,  649. 
Investments,  208,  209,  219. 
Liabilities,  649. 
Lobs,  failure  to  pay,  654. 
Name,  207. 

Organization,  207,  218,  G46. 

Penalty  for  accepting  bond  made  by  unlicensed  company,  655. 
Penalty  -when  bond  is  improperly  canceled,  655. 
Powers,  646,  649. 
Publication  of  statement,  646. 
Public  use,  charged  with,  655. 
Purpose  for  which  incorporated,  646. 
Receiver,  may  act  as,  646. 
Refusal  to  guarantee  again,  656. 
Reinsurance,  652. 
Reserve,  197,  649,  652. 
Resident  agents,  223,  224. 
Securities  deposited,  646,  649,  652. 
Service  of  process,  649,  653. 
Surrender  ot  certificate  of  authority,  652. 
Surety  or  guarantor,  may  act  as,  646,  649. 
Taxation,  212,  213. 
Trustee,  may  act  as,  646. 

Unlicensed  companies,  accepting  bonds  made  by,  655. 
Venue,  suit  on  bonds,  649,  653. 
Withdrawal  from  bond,  653,  655. 


e  Companies— 
Agents.  220  to  227,  245,  252. 
Annual  statement,  232. 
Assets  shown  in  annual  statement,  232. 
Association  of  companies,  211. 
Automobiles,  may  Insure,  228. 
Bond,  230,  231,  232. 
Capital  stock,  207,  208,  209,  229,  230. 
Certificate  of  authority,  20S,  211,  234,  239,  250. 
Charter,   207,  208. 
Co-Insurance  clause,  237,  238. 
Companies  subject  to  commission  law,  239. 
DirectorB,  209,  210. 

Disbursements  shown  in  annual  statement,  233. 
Dividends.  211. 
Examination,  208.  245. 
Excess  Insurance,  223,  234. 
Expenses  of  Insurance  Board,  213,  255. 
Fees  and  taxes  must  be  paid,  211. 
Fire  loss,  may  Insure,  228. 
Foreign,  230,  231,  232. 
Impairment  of  capital  stock.  229,  230. 
Income  shown  in  annual  statement,  233. 
Inquiries,  must  answer,  205. 
Insurance  board  law  repealed,  238. 
Investments  and  loans,  208,  209,  219,  230,  404. 
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e  Companies — ■ Continued. 
Joint  policies,  211. 

Laws  governing  other  companies,  21 8. 
Liabilities  shown  in  annual  statement,  233. 
Life  and  health  business,  cannot  do,  200,  413. 
Losses,  record  and  classification  of,  242. 
Marine  loss,  may  insure,  22S. 

Mutual,  213,  254,  256,  257,  25S,  269,  261.  262,  263,  264,  273,  451. 
Name,  207. 

Organization,  207,  675. 
Penalties,  211,  253,  671. 
Policy,  211,  236,  237,  248,  249,  253. 
Powers,  228,  230. 
Premium  collections,  253. 
Premium  rates,  regulation  of,   239,  241,   242,   246,  247,  248,  250, 

252,  253. 
Publication  of  certificate  of  authority,  211. 
Real  estate  holdings,  230. 
Rebates  and  discriminations,  252,  253. 
Reinsurance,  228,  231,  235. 
Reserve,  197,  211. 
Resident  agents,  223,  224. 
Risk,  limit  of  one,  230,  234. 
Securities  deposited  In  Hen  of  bond,  231. 
Surplus  profits,  211. 

State  fire  insurance  commission  law,  213,  238  to  255. 
Taxation,  211,  212,  213,  668,  669. 
Technical  provisions  in  policies,   236,  237. 
Unauthorized  companies,  236,  673. 
Valued  policy,  236. 


Annual,  to  be  ascertained  and  make  record,  242. 

Fire  Marshal — 

Authority  and  powers  of,  243,  244,  245. 

Duties  of,  242. 

State  Fi-e  Insurance  Commission,  242,  243,  244,  245, 

Foreign  Companies — 

Annual  statement,  422,  633. 

Anti-trust  laws,  691. 

Bond,  230,  231. 

Blue  sky  law,  6S0,  684,  685. 

By-laws,  423.  632. 

Charter,  423,  632. 

Children,  protection  of,  623. 

Conditions  under  which  they  operate,  219. 

Defined,  399. 

Directors,  423. 

Fidelity,  guaranty  and  surety  companies,  649.' 

Fire  companies,  230,  231,  232. 

Fraternal  benefit  societies,  632,  640. 

Investments,  219,  425. 

Life,  policy  may  contain,  411. 

Losses,  412,  413. 

Mutual  fire,  lightning,  hall  and  storm  companies,  263. 

Officers,  423. 

Suits  on  policies,  412. 
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Forfeiture— 

Casualty  companies,  unlicensed,  6S6. 

Charter  and  franchise,  262,  422,  448,  460,  628,  636,  690,  691. 

Fraternal  benefit  societies,  628,  636. 

Mutual  accident  companies,  451,  653. 

Form  Number— 

Policies  shall  have  printed  thereon,  415. 

Fraternal  Benefit  Societies — 
Accident,  622,  641. 
Accumulation  basis  of  valuation,  637. 
Advanced   payment  during  organization,   628. 
Affidavit  relating  to  organization,  62S. 
Age  limit  of  members,  626. 
Agents,  643. 

Amendments  to  charter,  constitution  and  laws,  626,  628,  631,  634. 
Annual  license,  631,  632. 
Annual  statements,  632,  635. 
Annual  valuation,  622. 
Application  for  membership,  626,  628. 
Assessments,  or  premiums,  626,  628,  635,  637. 
Attorney  for  service,  632,  633. 
Attorney  General,  Commissioner  report  to,  639. 
Beneficiaries,  625,  626,  634. 
Benefits,  622,   626,  634.  637. 
Benefit  not  attachable,  634. 
Bond,  627,  628. 
Caption  of  Act,  621. 

Certificate  of  authority,  62S,  631,  632,  636,  640.  643. 
Certificate  of  compliance,  632. 

Certificate  or  policy,   622.  626,   628.  632.  635,  637,  641. 
Charter,  626,  628,  631,  632,  634. 
Constitution,  621.  626.  627,  628.  631,  632,  635. 
Credits  to  individual  members,  637. 
Death  and  disability  benefits,  626,  637. 
Defined,  621. 
Deferred  payments,  626. 
Disease,  622. 

Distribution  of  funds,  628. 
Dissolution,  639. 
Emergency  clause,   645. 
Enjoined  from  carrying  on  business,  639. 
Examination,  628,  632,  639,  640. 
Exceeding  Us  powers,  639. 

Exempt  from  certain  laws,  212,  218,  433,  435. 
Exemptions.  212,   218,  433,  435,  622,  641,  642. 
Expenses,   626,  628,  639. 
Extra  assessments  may  be  levied,  635. 
Extended  protection,  622. 
Failure  to  comply  with  law,  639,  640. 
Family  protection,  623. 
False  statements,  643. 
Fees,  631,  632.  643. 
Fixed  liabilities.  626. 
Foreign,  632,  640. 
Forfeiture  of  charter,  628. 
Funds,  626.  627,  628.  631.  634,  635.  636,  637. 
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Fraternal  Benefit  Societies — Continued. 

Future  security,  provisions  to  insure,  636,  636,  637. 

Funeral  benefits,  622. 

Governing  body,  621,  628,  631,  634. 

Installments  of  claims,  626. 

Institutions  as  beneficiaries,  £26. 

Investment  of  funds,  219,  433,  626,  627,  632. 

Laws  of  association,  621,  626,  626,  627,  628,  631,  682,  634,  636. 

Laws  repealed,  646. 

Limitation  as  to  amount  of  benefit  certificate,  641. 

Loans  by  local  lodges,  627. 

Loan  on  policy,  622. 

Local  mutual  aid  societies,  641, 

Lodge  system,  621, 

Maintaining  a  certain  financial  condition,  636.  i 

Medical  examination,  626,  641. 

Meetings  of  governing  body,  621,  634. 

Meetings  of  subordinate  lodge,  621. 

Membership,  626,  626,  631,  634,  636,  637,  639,  641. 

Mergers  and  transfers,  631. 

Minimum  assessment  collection  In  organising,  628. 

Misdemeanor,  643. 

Mortuary  funds,  628. 

Name  of  association,  628. 

Notice  of  actions  against,  639,  640. 

Number  of  members  necessary,  628,  639,  641. 

Office  location,  634. 

Officers  and  directors,  621,  628,  634. 

Old  age,  622. 

One  hazardous  occupation,  641. 

Organisation,  628. 
As  beneficiaries,  625. 

Paid-up  protection,  622. 

Payment  of  benefits,  634. 

Penalties,  640,  643. 

Periodical  contributions,  626. 

Personal  liability,  officers,  and  members,  634. 

Power  of  attorney,  appointing  attorney  for  service,  632. 

Powers  or  associations,  628,  631. 

Preliminary  certificate  of  authority,  628. 

Proceedings  for  dissolution,  636. 

Process,  service  of  legal,  632,  633. 

Publication  of  affairs,  640. 

Proxy,  cannot  vote  by,  621. 

Purpose  of  organization,  628. 

Quo  'warranto  action,   639. 

Receiver  appointed,  639. 

Refusal  of  license,   632. 

Reincorporation,  631. 

Reinsurance,  631. 

Religious  or  charitable  societies,  641. 

Report  of  valuation,  636. 

Representative  form  of  government,  621. 

Reserve,  622,  624   (Sec.  3),  626,  628,  637. 

Revocation  or  refusal  of  license,  632,  636,  640. 

Separate  class  of  members  or  certificates,  636. 

Separate  Jurisdiction  plan,  634. 

Solvency,  636,  637. 
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Fraternal  Benefit  Societies — Continued. 
State  organizations,  634. 
Subordinate  lodge,  Investments  by,  627. 
Supreme  governing  bod 7,  621. 
Surplus,  626,  637. 
Tabular  basis  of  valuation,  637. 
Tables  of  mortality,  622,  626,  628,  635. 
Taxation,  635. 

Taxes,  exempt  from  occupation,  642. 
Term  certificate,  622. 
Temporary  or  permanent  disability,  622. 
Tombstones,  622. 

Transfer  or  consolidation  of  membership,  631. 
Valuation  of  policies,  626,  628,  636,  636,  637. 
Waiver  of  constitution  and  laws  forbidden,  634. 
Withdrawal  equities,  622. 
Whole  family  protection,  623. 

Fraudulent  Insurance,  274. 

Funds — 

Fraternal  benefit  societies,  626,  627,  628,  631,  635,  636,  637. 
Handling  of,  by  directors  of  officers,  419. 
Mutual  companies  may  invest,  267,  361. 


Governor — 

Insurance  Commission,  appoints  members,  240. 
Reinsurance  contracts,  approves,  231. 
Report  of  Commissioner,  IDS. 


Representative  form  of,  denned,  621. 

Gross  Premium  Receipts — 
Defined,  212. 
Reported,  259,  429,  431. 
Taxation,  212,  213,  429,  430,   131. 

Guardian — 

Fidelity,  guaranty  and  surety  companies  may  act  as,  646. 
Workmen's  compensation  act,  464   (Sec.  13). 


Health  Companies- 
Annual  statement,  403,  422,  425. 
Association  of  companies,  211. 
Capital  stock.  400,  419,  421,  423. 
Certificate  of  authority,  211,  402,  403. 
Charter.  207,  400,  401,  423. 
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Health  Ofp— lea     Continued. 
Defined,  399. 
Deposits,  413,  424. 
Directors,  401,  406. 
Dividends,  ail,  422. 
Fees  and  taxes  must  be  paid,  211. 

Fire,  marine,  lightning,  tornado  and  inland  business  cannot  do,  211. 
Foreign,  422,  423,  424,  425,  426. 
Home  office  location,  207,  400. 
Incorporation  ol,  660. 
Industrial  Insurance,  421. 
Inquiries,  206. 

Investments  and  loans,  20S,  209,  219,  425. 
Joint  policies,  211. 
i  Losses,  when  payable,  412,  413. 
Mutual,  423,  449. 
Mutual  accident  companies,  449. 
Organisation,  400,  660. 
Penalties,  211. 
Policies,  suits  on,  412. 
Policy,  forms,  420. 

Publication  Of  certificates  of  authority,   211. 
Real  estate  holdings,  405. 
Reinsurance,  407. 
Reserve,  197,  211,  666. 
Service  of  process,  412. 
Statutes  repealed,  21S. 
Snrplus  profits,  211,  422. 
Taxation,  211,  212  to  214,  412,  413. 
Venue  in  suits,  412. 


Complaints  to  Insurance  Board,  250. 

me  Companies — 
Annual  statement,  403. 
Capital  stock,  207,  208,  209,  218,  400,  675. 
Charter,  207,  208,  446. 
Defined,  399. 
Directors,  200,  210. 
Dividends,  211. 
Examinations,  2  OS. 

Fidelity  and  surety  companies,  218,  426. 
Investments,  208,  200,  219.  , 

Liability  companies,  218. 
Losses,  412,  413. 
Mutual  accident,  446  to  451. 
Policies,  suits  on,  412. 
Reserve,  211. 
Service  of  process,  412. 
Taxation,  412,  413. 

me  Office  of  Companies — 
Annual  statement,  225. 
Defined,  390. 

Fraternal  benefit  societies,  626. 
Investments  and  loans,  427, 
Location  named  in  charter,  207,  400,  446. 
Mutual  accident  companies,  445. 
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Impairment  of  Capital  Stock— 

Commissioner's  duty,   198,  229,  419. 

Fire  and  marine  companies,  229. 

Lite,  health  and  accident  companies,  419. 


Industrial  Accident  Board,  465  to  471. 

Average  weekly  wages  computed,  475    (Sec.  1   (1)). 
Appointment,  466   (Sec.  1). 
Clerical  help,  466. 
Expenses,  465   (Sec.  3). 
,  Members,  465  (Sec.  2). 

Officers  and  offices.  466 
Notice  to,  467  (Sec.  4a). 
Reports  of  Injuries,  467  (Sees.  4a,  5). 
Refund  of  part  premiums,  477  (Sec.  3). 

Rules  and  powers,  466  (Sec  4),  467  (Sec.  5,  5a),  470  (Sees.  8,  9,  10), 
471  (Sec.  12). 

Industrial  Life,  Accident  A  Health  Companies — 
Capital  stock  of  company,  421. 
Organization  of  company,  421. 
Policy  forms,  420. 


Ineligibility  of  Certain  Persons,  19a. 


Injuries — 

Action  for,  453  (Sec.  3). 

Defense  to  action  for,  452  (Sec.  1). 

Workmen's  compensation,  457  to  460. 


Interest  on  Deposits- 
Commissioner  may  permit  collection,  417. 
State  Treasurer  may  permit  collection,  413,  S66. 

Investments  and  Loans — 

Capital  stock  and  other  funds,  20S,  209,  219,  404,  419,  425,   426, 

427,  429,  662,  667. 
Casualty  companies,  219,  662,  667. 
Co-operative  life  companies,  219,  438,  439,  441. 
Directors,  419,  449. 
Exempt  from  Investments,  433. 
Federal  farm  loan  bonds,  219. 
Foreign  companies,  425. 
Fraternal  benefit  societies.  433,  627,  632. 
Home  companies,  all  kinds,  208,  209,  219,  404. 
Life  companies,  219,  404,  419,  426,  427,  429,  432,  433,  437. 
Loaning  funds  only,  433. 
Mutual  accident  companies,  219,  449. 
Mutual  fire,  hall,  storm  and  lightning  companies,  219,  261. 
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Investments   and  Loans— Continued. 

Mutual  hall  companies,  219.  267,  268. 

Penalty  for  [allure  to  make,  432. 

Taxes  reduced  by  investments,  213,  429. 

Schedule  to  be  filed,  429. 

Texas  reserves,  426,  427,  433. 

Texas  securities,  426,  427,  433.  < 

Judgments — 

Deposits  liable  for,  424. 

Liability,  under  workmen's  compensation  law,  47S  (Sec.  21). 

Must  be  paid,  when,  20S,  413,  654. 

Exemptions  of    certain,    from    workmen's    compensation    act,    452 
(Sec.  2). 

Legislature — 

Report  to,   206. 
Liability — 

Fraternal  benefit  societies,  626,  634. 

No  personal,  627. 

Mutual  accident  company,  450. 

Mutual  burglary  and  loss  in  transportation  companies,  672. 

Mutual  lire,  lightning,  hall  and  storm  companies,  269. 

Liability  Insurance  Companies— 
Agents,  220  to  227. 
Capital  stock,   218. 
Organization,  218,  660. 
Resident  agents,  223,  224, 
Workmen's  compensation,  477  (Sec.  2). 

License- 
Fraternal  benefit  societies.  631,  640. 

Mutual,  fire,  lightning,  hall  and  storm  companies,  262,  263. 
Mutual  hall  companies,  265. 
Revocation  of  license,  226,  440. 
Texas  Employers'  Insurance  Association,  471. 


Life  C 

Agents,  220  to  227,  419,  432. 

Annual  statement,  403,  422,  429. 

Assessment,  21S. 

Association  of  companies,  211. 

Attorney  for  service,  425,  426. 

Capital  stock.  400.  419,  421,  423,  433. 

Certificate  of  authority,  211,  225,  402,  403,  427,  431,  432,  433,  436, 

437. 
Charter  200,  400,  401,  423,  436. 
Commissions,  shall  not  pay  officers,  419. 
Co-operative,  419,  436  to  444. 
Corporation  cannot  be  agent,  225. 

Deposits,  413,  414,  416,  417.  418.'419.  424,  433,  438. 
Defined,  399. 
Directors,  225,  401,  406,  419,  423,  436,  437. 
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Life  Companies--  -Continued. 
Discrimination,  216. 
Disbursements,   408. 
Dividends,  211,  407,  422. 
Estimates  on  policies,  218. 
Examinations,  203,  402,   431,  437. 
Fees,  206,  211,  401,  403,  417,  435,  442. 
Fire,  marine,  lightning,  tornado  and  Inland  business,  cannot  be,  200. 

413. 
Foreign,  422,  423,  424,  425,  426. 
Form  numbers,  415. 
Home  office  location,  400. 
Industrial  Insurance,  421. 
Inquiries,  must  answer,  205. 
Investments,  and  loans.  219,  404,  419,  426,  426,  427,  429,  432,  433. 

438. 
Joint  policies,  211. 
Laws  govern  other  companies,  218. 
Legal  reserve,  426. 
Loan  business,  only,  433. 
Losses,  when  payable,  412,  418. 
Misrepresentation  of  policies,  214,  216,  216,  218. 
Mutual,  423. 
Name,  400,  436. 
Officer  to  employ  agents,  225. 
Officers,  423. 

Organisation,  400,  436,  675. 
Penalties,  212,  671. 
Pension,  shall  not  grant,  408. 
Policies,  foreign  company,  411. 
Policy,  legal  requirements  of,  216,  409,  411. 
Polfcy,  shall  not  contain,  411. 
Policies,  shall  contain,  216,  409. 
Policies,  suite  on,  214,  215,  216,  412. 
Policy  forms,  415,  420,  440. 
Premiums,  report  of,  420,  430,  431. 
Preliminary  term  policy,   216,   440. 
Publication  of  certificates  of  authority,  211. 
Real  Estate  holdings,  405,  427,  438. 
Registration  certificate  of  deposit,  415. 
Registration  feea,  417. 
Rebating,  216. 

Reinsurance  business  only,  433. 
Reserve,  201,  211,  414.  416,  417,  418,  419,  439. 
Salaries  of  officers,  408. 
Service  of  process,  412,  425,  426. 
Special  or  board  contracts,  316. 
Statutes  repealed,  219. 
Sub-standard  risks,  419. 
Surplus  profits,   211,  422,   440. 
Taxation,  211,  412,  413,  429,  430,  431. 
Teias  reserves,  426.  427,  429. 
Texas  securities,  426,  427,  429. 
Voucher  showing  disbursements,  408. 
Venue  in  suits,  412. 

Withdrawn,  desiring  renewal  license,  431. 
Withdrawn,  may  maintain  agents,  432. 
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_  and  Storm  Companies — 
Capital  stock,  207,  208,  209. 
Certificate  of  authority,  208. 
Charter,  207. 
Directors,  209,  210, 
Examination,  208. 
Inquiries  must  be  answered,  205. 
Investments  and  loans,  208,  209,  219. 
Laws  govern  other  companies,  216. 
Life  business,  cannot  do,  200,  413. 
Mutual.  266  to  265. 
Name,  207. 
Reserve,  197. 


Names  of  agents,  etc.,  225. 

Lire  Stock  Companies — 

Capital  stock,  241,  675. 

Certificate  of  authority,  208. 

Charter,  207. 

Directors,  209^  210. 

Examination,  208. 

Inquiries,  must  answer,  205. 

Investments  and  loans,  210,  219. 

Name,  207. 

Organization  and  operation,  676. 

Reserve,  197. 

Taxation,  212  to  214. 

Local  Mutual  Aid  Societies — 
Advertising  matter,  642. 
Annual  reports,  642. 
Burial  association?,  642. 
Business  limited  to  certain  territory,  642. 
Examinations,  642. 
Expenses,  642. 

Location  of  Office- 
Blue  sky  law,  680. 
Casualty  companies,  66-1. 
Fraternal  benefit  societies,  634. 
Home  Insuranoe  companies,  207. 
Mutual  fire,  lightning  and  hall  companies,  267,  268. 


Agent  shall  be  liable  to  policyholder  for,  222. 

Classification  by  Insurance  Board,  241. 

Co-operative  life  companies,  438,  439. 

Failure  to  pay,  413. 

Fidelity,  guaranty  and  surety  companies,  failure  to  pay,  664. 

Fire,  242,  243. 

Mutual  accident  companies,  449,  450. 

Mutual  burglary,  robbery  and  transportation  loss  company,  671. 

Mutual  fire,  storm  and  lightning  companies,  859. 

Mutual  hall  companies,  267,  268. 

Reciprocal  Indemnity  contracts,  271. 

Shall  be  paid  when,  412. 
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Lmatf  Sam  Payment— 

Dy  Industrial  Accident  Board,  484  (Sec.  IE). 

Marine  and  Inland  Companies — 
Agents,  220  to  227. 
Annual  statement,  232. 
Association  of  companies,  211. 
Capital  stock,  207,  208,  209,   229,   230. 
Certificate  of  authority.  208,  211,  234,  288. 
Charter,  207. 
Directors,  209,  210. 
DlTldends,  211. 
Examination,  20S. 
Excess  Insurance,  437,  673. 
Fees  and  taxes,  must  be  paid,  211. 
Inquiries,  must  answer,  206. 
Insurance  Board,  238. 
Investments  and  loans,  208,  209. 
Joint  policy,  211. 
Laws  govern  other  companies,  218. 
Life  business,  cannot  do,  200,  413. 
Name,  207. 

Organization,  207,  675. 
Penalties  for  violating  laws,  211,  220. 
Powers,  228,  230'. 

Publication  of  certificate  of  authority,  211. 
Real  estate  holdings,  230. 
Reinsurance,  228,  231;  234. 
Reserve,  198,  211. 
Resident  agents,  223  to  224. 
Risk,  limit  of  one,  232,  234. 
Surplus,  how  Invested,  209. 
Surplus  profits,  211. 
Taxation,  212  to  214. 
Unauthorized  companies,  234. 
Unearned  premiums,  211. 

Medical  Examinations — 

Co-operative  life  companies,  441. 
Fraternal  benefit  societies,  626,  641. 

Meetings- 
Casualty  companies,  661. 
Co-operative  life  companies,  437,  443. 
Fraternal  beneficiary  associations,  621,  634. 
Mutual  accident  companies,  447. 
Mutual  Are,  lightning,  hail  and  storm,  269. 
Policyholders,  437,  443,  447. 
Texas  Employers'  Insurance  Association,  471   (Sees.  7,  8). 

,  637,  639. 

Merger  and  Transfers- 
Fraternal  beneficiary  association,  631. 
Mutual  fire,  lightning,  hall  and  storm  company,  259,  262. 
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Agents,  216,  221,  226,  227,  643,  685. 

Blue  sky  law,  686. 

Bond  of  fire  company,  232. 

Co-operative  lite  companies,  441. 

Fraternal  benefit  societies,  642. 

Insurance  commission  law,  254. 

Medical  examination,  441. 

Mutual  Arc,  lightning,  ball  and  storm  companies,  262. 

Rebates  and  discriminations,  216. 

Reciprocal  indemnity  contracts,  270. 

Misrepresentation— 

Application  for  policy  must  be  material,  214,  215,  21S. 

Blue  sky  law,  683.  , 

Fraudulently  made,  215,  222. 

Notice  of  discovery  of,  215. 

Policy  forms,  benefits,  dividends  or  surplus,  218. 

Stocks,  sale,  683. 

Monopoly— 

Defined,  690. 

Penalties,  690,  691,  692,  693,  694,  695. 

Prohibited,  690. 


Mutual  Accident  Companies — 

Act,  subject  to  this,  446,  450. 

Advanced  funds,  must  be  deposited  In  bank,  445. 

Admission  fees,  dues,  and  assessments,  446,  449. 

Affidavits  of  incorporators,  445 

Annual  statement,  448. 

Applications,  must  have  200  to  organize,  445,  449. 

Assessment  plan,  445. 

Assessments,  446,  449. 

Attorney  General,  charter  and  affidavits  presented  to,  445. 

Beneficiary,  change  of,  450. 

Benefits,  449. 

By-laws,  446,  447,  449,  460. 

Capital  stock,  have  none.  445,  447.. 

Certificate  of  authority,  446. 

Charter,  445,  446,  448,  450. 

Commissioner's  duties,  446,  447. 

Definition,  446. 

Directors,  445,  446.  447,  449. 

Dividends,  447. 

Examination,  447. 

Exempt  from  certain  laws,  218. 

Expense  fund,  449. 

Fees,  446,  448. 

Forfeiture  of  charter  and  franchise,  448,  451. 

Funeral  benefit,  449. 

Health  Insurance,  449. 

Insurance  in  force  at  organization,  445. 

Investment  and  loans,  219,  449. 

Liability,  limit  of,  450. 

Lodge  system,  none,  446. 
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Mutual  Accident  Companion     Continued. 
Losses,  449,  450. 
Meetings,  447. 
Members,  447,  450. 
Name  of  company,  446. 
Notice  of  assessment,  460. 
Notice  of  by-law  adoption,  447. 
Office  location,  446. 
Organization,  446. 
Penalties,  451. 
Policy,  269,  44B,  450. 
Powers,  446. 
Profits,  447. 
Reserve  fund,  449. 
Salaries  of  officers,  447. 

Sickness  or  disease,  may  Insure  against,  449. 
Term  of  existence,  445. 
Workmen's  compensation,   477    (Sec.  2). 

Mutual,   Burglary,  Robbery  and  Loss  to  Transportation  Companies — 
Admitted  to  do  business,  671. 
Agents,  671. 
Annual  report,  671,  673. 
Assessments,  672. 
Assets,   671,   673. 
Attorney  for  service,  673. 
Business  limited,  672. 
Certificate  of  authority,  671. 
Charter,  671. 
Fees,  673. 
Impairment,  671. 
Liability  of  policyholders,  672. 
Limitation  of  business,  672. 
Organization,  671. 
Penalties,  673. 
Policyholders,   672. 
Premiums,  672. 

Prerequisites  to  transacting  business,  671. 
Membership  fees,  672. 
Reserve,  reinsurance,  672. 
Service  of  process,  67!!. 
Statement,  671,  673. 
Taxes,  673. 

■ - ■"- 'sm 

Mutual  Fire,  Lightning,  Hall  and  Storm  Companies,  256  to  264. 
Affidavit,  257. 

Application  for  preliminary  permit,  257. 
Application  for  policies,  must  bare,  267. 
Annual  premium,  269. 

Annual  savings,  ten  per  cent  to  surplus,  259. 
Annual  statement,  259,  264. 
Assets  of  foreign  companies,  200,  263. 
Assessments,  259,  262. 
Attorney  General,  report  to,  258,  262. 
Benefits,  shall  share,  259. 
Bonds  of  officers,  259. 
Business  office.  257. 
By-laws,  257,  269. 
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Mutual  Fires  Lightning,  etc.  Companies— Continued. 
Caption  to  act,  256,  265. 

Certificate  of  authority,  257,  258,  262,  263. 
Charter,  257,  262. 

Commissioner's  duties,  257,  25S,  259,  262,  263. 
Corporation,  authority  for  organizing,  256. 
Deposits,  261. 

Declaration,  aa  to  withdrawal  of  securities,  645. 
Directors,  257,  259. 
Dividend,  262. 
Emergency  clause,  264. 
Examination,  258,  262. 
Expenses,  259,  261. 
Failure  to  report  condition,  262. 
False  statement,  262. 
Fees,  266,  267,  263. 
Felony,  262, 

Fire  companies,  laws  governing  stock,  263. 
Foreign  mutual  companies,  263. 
Forfeiture  of  charter,  258,  262. 
Funds,  261. 
Insolvency,  258. 

Insurance  In  force  before  granting  charter,  267. 
Investment  and  loans,  219,  261. 
Liabilities,  259. 
Losses,  259. 

Meetings  of  policyholders,  259. 
Members,  259,  262. 
Misappropriation  of  funds,  265. 
Misdemeanor,  262. 
Name,  256,   257. 
Note  for  first  assessment,   257. 
Number  of  risks,  for  granting  charter,  267. 
Number  who  may  Incorporate,  256. 
Officers,  election,  term  and  bond,  259. 
Organization,  256,  265. 
Penalty,  262,  263. 
Policy,  256. 

Policyholders,  259,  262. 
Preliminary  certificate  of  authority,  257. 
Premiums,  267,  259,  262. 
Profit  or  saving  to  members,  262. 
Renewal  receipt,  266. 
Repeal  of  Chapter  10,  Title  71,  264. 
Revocation  of  license,  258,  262,  263. 
Reserve,  262. 

Residence  of  Incorporators,  266. 
Risk,  largest  stogie,  262. 
Securities,  withdrawal  of,  218. 
Solvency  of  company,  258,  262. 
Statement,  257,  262. 

Stock  companies,  subject  to  laws  for,  263. 
Suit  for  penalties,  263. 
Surplus  fund,  259. 
Suspension  of  license,  262,  3  63. 
Taxes,  263. 

Title  must  contain  the  ward  "mutual,"  256. 
Votes  of  policyholders,  259. 
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Mutual  Companies — 

Accident   companies,   423,   446   to   451. 

Burglary,  robbery  and  transportation  loss  companies,  671  to  673. 
Commissioner  sball  admit,  when,  200. 

Cyclone,  tornado,  bail  and  storm  companies  (foreign),  200,  263. 
i  Farmers  and  printers,  264. 
Fire  companies,  213,  254. 

Fire,  lightning,  hail  and  storm  companies,  256  to  268. 
Inquiries,  must  answer,  205. 
Insurance  commission  law,  264. 
Licensed,  200. 

Life,  health  and  accident,  423, 
Mutual  hail  companies,  265  to  26S. 
Printers'  mutual  fire  and  storm  associations,  264,  273. 
Taxes,  exempt  from  occupation,  213. 
Workmen's  compensation,  477  (Sec.  2). 

Mutual  Rail  Insurance  Companies,  285  to  288. 
Annual  statement,  268. 
Application  for  preliminary  permit,  265. 
Application  for  charter,  266,  266. 

Assessments',  265. 

Attorney  General,  267,  268. 

Bond  of  officers,  266. 

Board  of  officers,  266. 

By-laws,  266. 

Caption  of  act,  265. 

Certificate  of  athorlty,  265. 

Deposits,  267. 

Directors,  266,  268. 

Dividend,  267. 

Emergency  clause,  268. 

Examination,  268. 

Expenses,  267,  268. 

Fees,  266,  268. 

Funds,  267. 

interest  on  Investments,  267. 

Investment,  219,  267,  268. 

Liability  of  policyholder,  265. 

Losses,  267,  268. 

Name,  266. 

Note  for  assessment,  266,  267. 

Number  of  applicants,  265. 

Number  of  counties,  265. 

Officers,  266. 

Organisation,  266,  266. 

Place  of  office,  266. 

Policy.  267. 

Policyholder,  267. 

Preliminary  certificate  of  authority,  266. 

Premium,  265,  267,  268. 

Rates.  268. 

Reserve  fund,  267. 

Secretary  of  State,  shall  file  charter,  266. 

Settlement  of  losses,  267. 

Suit  on  premium  notes,  266,  267. 

Title  must  contain  word  "mutual,"  266. 
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Name  of  Insurance  Company— 
Casualty.  207,   661. 
Co-operative  life,  436. 
Fraternal  beneficiary  association,  628. 
Home  companies,  207. 
Blue  sky  law,  630. 
Life,  health  and  accident,  400. 
Mutual  accident,  446. 

Mutual,  Are,  lightning,  hall  and  storm  companies,  257. 
Mutual  hail  company,  266. 
Reciprocal  Indemnity  contracts,  269. 

Negligence — 

Workmen's  compensation  law,  defense  and  proof,  4G2  (Sec.  1). 


Net  Value— 

Companies  must  have  oh  hand,  197. 
Policies  calculated,  197,  200,  204,  415,  416. 

Notice—  '    . 

Assessment  or  premium,  449. 

Fraternal  benefit  societies,  639,  640. 

Meetings',  471  (Sec.  7). 

Misrepresentation  In  policy  application,  214. 

Mutual  accident  companies,  447,  460. 

Premium  payment,  441,  449. 

Publication  of,  212. 

Reasonable  time,  214. 

State  Fire  Commission  shall  give,  246,  24S,  250. 

Subscriber  shall  give  to  employes,  474  (Sec.  19). 

Occupation  Taxes- 
Amendment  to  previous  act,  212. 
Caption  to  act,  212. 
Casualty  companies,  212  to  214. 

Fidelity,  guaranty  and  surety  companies,  212  to  214. 
Fire  companies,  212  to  214. 
Live  stock  companies,  212  to  214. 
No  other  shall  be  levied.  213,  430. 
Life  companies,  429,  430,  431. 
General  agent,  227. 

Annual  statement,  232,  425,  664. 

Blue  sky  law,  680,  681,  683,  6S4. 

Bond  given  by,  266,  437,  637. 

Casualty  companies,  662,  668. 

Commissioner  or  clerk  cannot  be,  196. 

Commissions  cannot  be  paid  to,  419. 

Co-operative  life  companies.  437,  43S. 

Directors,  chosen  by,  210,  266,  437. 

False  statement,  425,  643. 

Foreign  companies,  423,  425. 

Fraternal  benefit  association,  621,  628,  634. 

Interest  in  purchase,  sale  or  lease  of  company,  406,  409,  662. 

List  of  authorized,  and  post  address  filed,  683. 

Misrepresentation  of  policy,  218. 
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Officer*— Continued  ■ 

Mutual  accident  companies,  451,  621. 

Mutual  Are,  hall,  storm  and  lightning  companies,  257,  259. 

Mutual  hall  companies,  266. 

Printers'  mutual  companies,  273. 

Service  of  process,  112,  668. 

Texas  Employers'  Insurance  Association,  471  (Sec.  4). 

Organization— 

Accident  companies,  660, 

Beneficiary  as,  625. 

Burglary  and  theft,  companies,  660. 

Casualty  companies,  660.' 

Companies  to  do  more  than  one  kind  of  Insurance,  215. 

Co-operative  life  Insurance  companies,  436. 

Credit  Insurance  companies,  660. 

Fidelity,  guaranty  and  surety  companies,  207,  646. 

Fire  companies,  675. 

Fraternal  beneficiary  associations,  628. 

Insurance  companies,  all  kinds,  207. 

Liability  insurance  companies,  660. 

Life,  health  and  accident  companies,  400,  675. 

Live  stock  companies,  675. 

Marine  companies,  675.    __  , 

Mutual  assessment  accident  companies,  445,  446. 

Mutual  burglary,  robbery  and  loss  In  transportation  companies,  671. 

Mutual  fire,  hail,  storm  and  lightning  companies,  256,  257,  265. 

Printers'  mutual  companies,  273. 

Title  Insurance  companies,  242,  660. 

Penalties — 

Agent's  false  misrepresentations,  465. 

Agent's  license  revoked,  224,  254,  643. 

Agents  without  license,  220,  221  to  224,  226. 

Anti-trust  laws,  690,  691,  692,  693;  694,  695. 

Blue  sky  law,  6S5. 

Bond  of  fire  Insurance  companies,  232. 

Casualty  companies,  666. 

Co-operative  life  companies,  438,  439,  441. 

Dividends  unlawful,  211. 

Embezzlement,  227. 

Fraternal  beneficiary  associations,  640,  643. 

Life,  fire  and  marine  Insurance  laws,  430,  435.' 

Misrepresentation  by  agent,  227. 

Mutual  accident  companies,  451. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  673. 

Mutual  fire,  hall,  storm  and  lightning  companies,  263,  265. 

Rebates  and  discriminations,  216,  253. 

Resident  agent's  law,  224. 

State  Insurance  Commission,  245,  250,  253,  254, 

Surety  company  bond  Improperly  canceled,  656. 

Surety  company,  for  accepting  unlicensed,  655. 

Venue  for  suits,  666. 

Workmen's  compensation  act,  468  (Sec.  5a). 

Penult — 

Mutual  fire,  lightning,  hail  and  storm  companies,  257,  265. 
Mutual  hall  companies,  265. 
Stock  sale,  681,  682,  683,  684. 
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Person*!  Property— 

Taxation,  213. 

Plate  Glaas  Insurance— 

Organization  of  company,  660. 


Age  of  insured.  406,  411. 
Agent  cannot  change,  225. 
Application  lor,  214,  216,  216,  445,  626. 
Casualty  companies,  665. 
Classes  of,  415. 
Co-insurance  clauses,  237,  249. 
Co-operative  life  companies,  436,  439,  440,  441. 
Entire  contract,  shall  contain,  216,  409. 
Extended  Insurance,  409. 
Fee  for  valuing,  206. 
Fire  companies,  238,  248,  249,  253,  665. 
Foreign  life  (may  contain),  411. 
Form  number,  415. 
Forma.  248,  420,  440. 

Fraternal  beneficiary  associations,  622,  626,  632,  635,  637. 
'  Hazardous  occupations,  411. 
Indisputable  after  two  years,  216,  409. 
Installments,  table  of,  409. 
Joint,  211. 

Laws  of  Texas,  govern  contract,  215. 
Level  premium,  shall  not  be  Issued,  216, 
Life,  shall  contain,  409. 
Life,  shall  not  contain,  411. 
Limiting  time  of  ault  upon,  411. 
Loans  upon,  409,  441. 

Misrepresentation  in  application,  214,  216,  218,  626. 
Misrepresentations  or,  214,  216,  218. 
Mutilated,  416. 

Mutual  accident  companies.  446,  449,  450. 
Mutual  hail  Insurance  companies.  267. 

Mutual  burglary,  robbery  and  loss  In  transportation  companies,  671. 
Mutual  Are,  hall,  storm  and  lightning  companies,  256,  257,  259,  261. 
Net  value  calculated,  197,  419. 
Preliminary  term,  limited  to  one  year,  216,  440. 
Premium  reduction,  407. 
Prerequisite  to  Issuing,  665. 
Reciprocal  exchange,  226, 
Registration,  416. 
Reserve  value  of,  409. 
Representations  not  warranties,  409. 
Resident  agents,  must  be  written  through,  223,  224. 
Surrender  value,  411,  441. 
Settlement  at  less  than  face  of,  411. 
Stipulations  contrary  to  Texas  laws,  void,  215. 
State  Treasurer's  receipt,  413. 
Suicide,  411. 

Table  of  loan  values  and  options,  409. 
Technical  provisions.  236,  237. 
Terminations,  record  of,  415. 
Valuation,  415,  439. 
Valuation  by  commissioners  of  other  States,  accepted,  197. 


v  Google 


810  INDEX  TO  STATUTORY  LAWS 

Follcice    Continued. 

Valued,  a  liquidated  demand,  23  8. 

Venue  In  suits  on,  412. 

Word  "mutual"  shall  appear  on  first  page  of,  256. 

Workmen's  compensation  act,  472. 

Policyholder 

Annual  and  special  meetings,  437,  443,  447. 

Complaints  as  to  fire  Insurance  rates,  250. 

Co-operative  life  companies,  437,  439,  440,  441,  443,  444. 

Defined,  399. 

Deposit,  protection,  267,  413,  414,  424. 

Dividends,  life  companies,  412,  439. 

Examination,  list  in  report  of,  443. 

Loans  to,  439. 

May  maintain  actions,  250,  404. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  672. 

Mutual  fire,  storm  and  lightning  companies,  259. 

Mutual  hall  companies,  267. 

Notice  of  premium  payment,  441. 

Profit-sharing,  262,  259. 

Rates  and  schedules  df  Are  insurance,  248. 

Surplus  to,  440. 


Power  of  Attorney- 
Blue  sky  law,  685. 
Foreign  life  companies,   425. 
Fraternal  beneficiary  associations,  632. 
Reciprocal  contracts,  2S9. 


Fraternal  beneficiary  associations,  626,  631. 

Preliminary   Certificate  of  Authority — 
Co-operative  life  companies,  436,  437. 
Fraternal  benefit  society,  656. 

Mutual  fire,  hall,  storm  and  lightning  companies,  257. 
Mutual  hall  company,  266. 

Preliminary  Term  Policy —  * 

Co-operative  life  companies,  440. 
Limited  to  one  year,  216,  440. 

Premium  Receipts- 
Annual  statement,  429,  431. 
Gross,  defined,  212.- 
Heport  of  collection,  429,  430,  431. 
Taxation,  212,  213,  429,  430,  431. 

Premium  Notes- 
Mutual  fire,  lightning,  ball  and  storm  companies,  257. 
Mutual  hall  companies,  265,  266,  267. 

Premiums- 
Collection  of,  263,  441,  672. 
Co-operative  life  companies,  439,  441. 
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Premium* — Continued. 

Default  In  payment,  218,  441. 

Excess  Insurance,  234,  437. 

Fire  insurance,  239,  241,  242,  245,  246,  247,  248,  250,  253. 

Fraternal  benefit  society,  626,  628,  635,  637. 

Grace  for  payment  of,  409. 

dross  receipts,  defined,  212,  668. 

Mutual  accident  companies,  447. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  672. 

Mutual  hall  companies,  265,  267,  268. 

Mutual  fire,  storm  and  lightning  companies,  267,  259,  262, 

Notice  to  policyholder,  441. 

Payable  In  ad  ranee,  414, 

Payable  outside  the  State,  215. 

Report  of  collections,  429,  430. 

Reciprocal  exchange,  271. 

Sub-standard  risk,  419. 

Taxes,  212,  213,   263. 

Workmen's  compensation,  473    (Sec.  16c),  474  (Sec.  17). 

Printers'  Mutual  Fire  and  Storm  Companies — 
Annual  report,  264,  273. 
Bond  of  treasurer,  273. 
Certificate  of  authority,  273. 
Corporation  may  be  formed,  273. 
Fee  for  filing  statement,  273. 
Organization,  273. 

Process,  Service  of  Legal — 
Casualty  companies,  66S. 

Fidelity,  guaranty  and  surety  companies,  653. 
Fraternal  beneficiary  associations,  632,  633. 
Life  companies  (foreign),  425,  426. 
Life,  health  and  accident  companies  (home),  412. 
Surety  company  bonds,  653. 

I*roflts — 

Defined,  399. 
Dividends,  407,  422,  666. 
Mutual  accident  companies,  447. 
Sharing,  252,  254. 

Promotion  Fee- 
Blue  sky  law,  679,  680,  6S2,  684. 

1-uMicfttlon— 

Capital  stock,  notice  of  Increase  or  decrease,  666,  669. 

Certificate  of  authority,  211. 

Examination  reports,  198,  640. 

Fidelity,  guaranty  and  surety  companies,  reports,  646. 

Fraternal  benefit  society's  examination,  640. 

No  adverse,  640. 

When  and  bow  made,  211,  212. 

Public  Use — 

Surety  companies,  charged  with,  655. 
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Hales  of  Fire  Insurance — 

Anti-trust  law,  688. 

Insurance  Commission,  regulations  by,  239,  241,  242,  245,  246,  247, 

248,   250,   252. 
Mutual  ball  companies,  267. 

Real  Estate — 

Casualty  companies,  667,  668. 

Fire  and  marine  companies,  230. 

Deposit  held  in  trust,  414. 

Holdings,  230,  405,  438,  667,  668. 

Investment  and  loans,  208,  230,  404,  438,  662,  667. 

Life  companies'  holdings,  406,  427. 

Taxation,  213. 


Anti-trust  law,  694. 

Fire  companies,  252,  263. 

Life,  health  and  accident  companies,  216. 

Receiver— 

Casualty  companies,  665. 

Co-operative  lite  companies,  443. 

Fidelity,  guaranty  and  surety  companies,  may  act  as,  646. 

Fraternal  benefit  societies,  639. 

Life,  health  and  accident  companies,  419. 

Reciprocal  Indemnity  Contracts,  268  to  2TO. 

Application,  number  necessary  to  begin  business,  269. 

Annual  reports,  2  71.  /  / 

Attorney  lor  service,  270. 

Attorney  in  fact.  269,  270,  272. 

Caption  to  act,  269. 

Commercial  rating  of  subscriber,   270. 

Corporations,  may  exchange,  269,  271. 

Certificate  of  authority,  272. 

Declaration  of  attorney,  269. 

Deposit,  269. 

Dividends,  271.  ■ 

Emergency  clause,  273. 

Examination,  271. 

Expenses,  271. 

Fees,  272. 

Individuals  may  exchange,  269. 

Insurance  laws  do  not  apply,  272. 

Life  insurance  cannot  be  exchanged,  269. 

Maximum  indemnity  of  single  risk,  270. 

Misdemeanor,  272. 

Name  or  title  of  exchange  office,  269. 

Office  of  attorney,  269. 

Partnerships  may  be  exchanged,  269. 

Penalties.   272. 

Power  of  attorney  to  exchange  indemnity  contracts,  269. 

Policy  or  contract,  269. 

Repealing  clause,  272. 

Reserve,  271. 

Service  of  process,  270. 

Subscribers,  269,  270. 

Who  may  exchange,  269. 

Workmen's  compensation,  477   (Sec.  2). 
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Agent  for  excess  insurance,  236. 
Charters,  401,  446,  628. 
Commissioner,  shall  keep,  199. 
Directors  shall  keep,  210. 
Fee  for  certified  copies,  206. 
Fire  losses  In  this  State,  242. 
Injuries  to  workmen,  469  (Sec.  7). 


Fraternal  beneficiary  association,  631. 


Co-operative  life  companies,  443. 

Fidelity,  guaranty  and. surety  companies,  662. 

Fire  and  marine  companies,  228,  231,  234. 

Fraternal  beneficiary  associations,  631. 

Life,  health  and  accident  companies,  407,  418. 

Rosorve  of  b0  'per  cent,  672. 


Repealing  Clause — 

Fire  insurance  laws,  238. 
Fraternal  benefit  act,  646. 
Reciprocal  Insurance  laws,  273. 

Reports  to  Governor  and  Ijegislature— 
Commissioner  shall  make.  199,  205. 
Send  to  other  States,  199. 

Reserve — 

Accident  and  health  companies,  197. 

Co-operative  life  companies,  419,  439,  441,  443,  444. 

Deposits,  414,  416,  417,  41S,  419. 

Employers'  liability  Insurance,  473    (Sec  16a). 

Fidelity,  guaranty  and  surety  companies,  197,  649. 

Fire  companies,  197,  211. 

Fraternal  beneficiary  associations,  622,  626,  628,  637. 

Life  companies,  201,  414,  416,  417,  418,  419. 

Marine  and  Inland,  198. 

Mutual  accident  companies,  449. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  67S. 

Mutual  fire,  hail,  storm  and  lightning  companies,  262. 

Mutual  hall  companies,  267. 

Report  shall  be  filed,  429. 

Reciprocal  exchange,  270. 

Sub-standard  risks,  419. 

Taxation,  444. 

Value  of  policy,  409. 
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Revocation  of  License  or  Certificate — 

Fraternal  beneficiary  association,  638,  636,  640. 

Reciprocal  Indemnity  contracts,  272. 

Mutual  Are,  lightning,  hall  and  storm  companies,  262,  263. 

Life  Insurance  companies,  432. 

Fire  and  Are  and  marine,  235,  252,  253. 

Risks — 

Largest  amount  of,  232. 

Rules  and  regulations  for  certain,  247. 

Mutual  fire,  etc.,  single  risk,  257,  262, 

Must  have  not  less  than  one  hundred  separate,  257. 

Robertson  Law — 

Companies  exempted  from  Investment,  433. 

Failure  to  comply  with,  432. 

Fraternals,  exempt,  433. 

Investments,  taxes  and  legal  process,  Inclusive,  426  to  435. 

Penalties,  431,  432. 

Salaries— 

Industrial  Accident  Board,  465  (Sec.  3). 
Insurance  Board,  240,  242. 
Life,  shall  not  pay  excessive,  408. 
Mutual  accident  companies,  447. 

Secretary- 
Industrial  Accident  Board,  465    (Sec  3). 
State  Fire  Insurance  Commission,  242. 

Secretary  of  State- 
Blue  sky  law,  680,  681,  682,  683,  684,  685,  686,  687. 
Mutual  bail  Insurance  company,  charter,  265. 


Custodian   of,   417. 

Deposits,  231,  413,  414,  416,  417,  418,  433,  662,  666,  666. 

Fidelity,  guaranty  and  surety  companies,  649. 

Foreign  companies,  231,  424,   426. 

How  and  where  kept,  417. 

Industrial  companies,  421. 

Investments  and  loans,  208,  209,  404,  667. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  671,  673. 

Record  of,  416. 

Texas  securities  denned.  427. 

Transfer  to  State  Treasurer  by  Commissioner,  204. 

Withdrawal  of,  264,  417,  649,  662,  665,  666. 

Service  of  Process— 
Blue  sky  law,  685. 
Casualty  companies,  668. 

Fidelity,  guaranty  and  surety  companies,  649,  658. 
Fraternal  beneficiary  association,  632,   633. 
Life  companies,  foreign.  426,  426. 
Life,  health  and  accident  (home),  412. 

Mutual,  burglary,  robbery  and  transportation  lose  company,  673. 
Reciprocal  exchange,  270. 
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Set  of  Books — 

Blue  sky  law,  68*. 

Shares  of  Stock- 
How  divided,  208,  400. 
Number  of,  400. 
Transferable,  402. 

Sheriff  and  Other  Peace  Officers- 
Will  serve  process  Issued  by  Commissioner,  200, 


State  Fire  Marshal — 

Authority  and  powers  of,  243,  244. 
Duties,  242. 
Expenses,  244. 
Selection  of.  242. 

State  Fire  Insurance  Commission — 

Action  may  be  brought  against,  2G0. 
Amendment  of  rates,  247,  248,  250. 
Appointment  and  term  of  office  of  members,  240. 
Appropriation,  first  year,  240. 

Authority  and  powers  of,  245,  246,  247,  24S,  260. 
Caption  to  act,  238. 

Certificate  of  authority  to  companies,  239,  262,  268. 
Clerical  assistants,  240,  241. 
Credits  for  reduction  of  hazard,  247. 
Companies  subject  to  commission  law,. 239. 
Complaints,  250. 
Emergency  clause,  265. 
Examination,  245. 

Expenses,  213,  240,  241,  242,  244,  265. 
Experts  employed  by  Commission,  246,  247. 
Extension  of  credit  not  forbidden,  253. 
Fees  of  city  and  county  clerks,  232,  246,  247. 
Fire  losses,  to  classify,  241. 
Fire  marshal, '242,  243,  244,  245. 
General  basis  schedules,  241,  245,  246,  247,  248,  250. 
Hearings,  250. 

Lien  does  not  render  policy  void,  249. 
Losses,  record  and  classification  of,  242. 
Members  and  term  of  office,  240,  242. 
Mutual  or  profit-sharing  companies,  254.  • 

Notice  of  hearings,  248,  250. 
Penalties,  246,  250.  253,  254. 
Policies,  establishing  uniform,  24S,  249,  252. 
Policyholder,  furnished  with  analysis  of  rates,  248. 
Powers  of,  241,  242,  245,  246,  247,  243. 
Premium  collections,  263. 
,  Publication  of  schedules,  246. 
Public,  rates  and  schedules  open  to,  248. 

Rates  of  Are  insurance.  239,  241.  242,  245,  246,  247,  248,  260.  262, 
253. 
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State  Fire  Insurance  Commission— Continued. 
Salaries  of  members,  240,  242. 
Secretary,  242. 

Statements  from  companies,  245. 
Suits  against,  250,  252. 
Tax  for  support  of,  213,  255. 
■     Testimony  given,  254. 

Unconstitutional,  If  part  of  act  Is  held,  255. 

State  Treasurer — 

Bond,  In  lieu  of  securities  •withdrawn  from  deposit,  652. 

Deposits,  231,  264,  266,  413,  424,  433,  649,  652,  665,  666. 

Duties  as  to  transfer  of  securities,  204. 

Fees  to  be  turned  over  to,  204. 

Interest  on  deposits,  649,  666. 

Losses  of  surety  companies,  paid  by,  654. 

Penalties  recovered,  252,  666. 

Securities  transferred,  shall  countersign,  204. 

Taxes,   213,   263,  430,   431. 


Amended,  212,  228. 

Caption,  212,  228,  236,  237,  838,  256,  265,  269,  451,  621,  646,  660, 

679. 
Casualty  companies,  applying  only  to,  66S. 
Cumulative,  669. 
Fraternal  beneficiary  associations,  exempt  from  certain,   213,   818, 

433,  435,  622,  641. 
Govern  different  kinds  of  companies  alike,  218. 
Mutual  accident  companies,  subject  to  certain,  218,  446,  460,  477 

(Sec.  2). 
Mutual  Are,  hall,  storm  and  lightning  companies,  governing,  263. 
Policy  contracts,  governed  by  Texas  laws,  216. 
Repealed,  214,  218,  238,  264,  273. 
Unconstitutional,  If  held,  255. 

Stock  Of  Corporations,  Regulating  the  Sale  of — 
Blue  sky  law,  679  to  687. 

Stockholders— 

Amend  charter,  401. 

Capital  stock,  Impairment  of,  229. 

Casualty  companies,  661. 

Dividends  to,  407. 

Elect  directors,  209,  210.  401,  661. 

May  maintain  actions,  404. 

Meetings,  210,  401,  402,  661. 

Quorum,  210,  401. 

Records  inspected  by,  210. 

Transfer  of  stock,  402. 

Votes,  401. 

Sub-Contractor— 

Workmen's  compensation,  468  (Sec.  6). 

Subscribers  to  Reciprocal  Contracts — 

Attorney  In  fact.  269,  270. 
Attorney  for  service,  270. 
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Subscribers  to  Rrecrtprocal  Contracts — Continued. 
Commercial  rating,  270. 
Declaration,  269. 

Deficiency  of  annual  deposits,  271. 
Names  and  addresses,  271. 

Bnbacrlber  Under  Workmen's  Compensation  I.aw— 
Action  against,  453  (Sec.  3). 
Assessment,  473,  474. 

First  meeting  of  the  subscribers,  471  (Sec.  7). 
Groups,  distributed  Into,  473    (Sec.   16c). 
Number  must  not  be  below  fifty,  472  (Sec.  9). 
Powers  of,  471  (Sec.  3). 
Voting  power  of,  471  (Sec.  8). 
Who  may  become  a,  471  (Sec.  6). 


Against  Commissioner,  432. 

Attorney  General  to  forfeit  charter,  258,  262,  691. 

Blue  sky  law,  683,  684. 

Commissioner  may  institute,  20S. 

Damage  for  withdrawal  from  bond,  666. 

Fire  Commission,  250. 

Mutual  hall  company's  premium  notes,  265,  267. 

Penalty  for  accepting  unauthorized  surety  company,  655. 

Removal  to  Federal  court,  200. 

Baits  on  Policies-  - 

Life,  health  and  accident  (homo  and  foreign),  412. 
Bond  or  any  obligation,  653.  - 
Bond  by  reason  of  misrepresentation,  683. 
Misrepresentation  in  application,  214,  215,  216,  218. 


Surplus  Money — 

Casualty  companies,  667. 

Dividends,  211,  407,  422,  440. 

Fraternal  beneficiary  associations,  626,  637. 

How  invested,  209,  667. 

Mutual  companies,  269,  423. 

Surplus  to  Pol  icy  hodden* — 

Amount  required  to  do  business,  229,  419. 

Company  must  have,  197,  419. 

Co-operative  life  companies,  440. 

Foreign  companies,  423. 

Life  companies,  419,  440. 

Misrepresentation,  218. 

Requisite  before  Issuance  of  certificate  of  authority,  200. 

Taxation- 
Agents,  222,  227. 
Amendment  to  previous  act,  212. 
Casualty  companies,  212,  213. 
Certificate  of  State  Treasurer,  213,  430. 
Collecting  taxes,  213,  430. 
Commissioner's  duties,  430,  433. 
Co-operative  life  companies,  444. 
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Taxation — Continued.  , 

Excess  Insurance,  236. 
Exceptions  to  life  companies,  430. 
Fidelity,  guaranty  and  surety  companies,  212,  213. 
Fire  companies,  212,  213,  265. 
Fraternal  beneflclary  associations,  213,  642. 
Gross  premiums  defined,  212. 
Gross  premiums  reported,  212,  429,  431. 
Home  companies,  412,  413. 
Laws  amended  and  repealed,  212,  218. 
Life  companies,  422,  430,  431. 
Live  stock  companies,  212. 
Marine  and  inland  companies,  212,  213. 
Municipal  and  county  occupation  taxes  prohibited,  213. 
Must  be  paid,  211. 

Mutual  and  co-operative  Are  companies,  exempt,  216. 
Mutual  burglary,  robbery  and  transportation  loss  companies,  673. 
Mutual  Are,  ball,  storm  and  lightning  companies,  257,  263. 
Premium  receipts,  212,  429,  430,  431,  432. 
Real  and  personal  property,  not  exempt,  213. 
Receipt  for  taxes,  430. 
Reduced  by  Investments,  213,  429. 
State  Fire  Insurance  Commission,  support,  213,  255. 
State  Treasurer,  213,  430,  431. 
Withdrawal  companies,  431,  432. 


Commissioner,  196. 

Industrial  Accident  Board,  465  (Sec.  1). 

File  Insurance  Commission,  240. 

Texas  Employers'  Insurance  Association — 

Assessments,  472  (Sees.  14,  15),  473   (Sec.  16a). 

By-laws,  466,  472  (Sec.  14). 

Certificate  as  to  subscribers,  472  (Sees.  10,  11,  12). 

Contingent  liability  of  subscriber,  472   (Sec.  14). 

Created,  471  (Sec.  1). 

Commissioner's  duties,  472   (Sec.  12),  474   (Sec.  17). 

Corporate  powers,  471  (Sec.  1). 

Definition  of  association,  475  (Sec.  1). 

Directors,  471  (Sees,  2,  5). 

Dividends,  473  (Sec.  16). 

Employers,  471  (Sec.  6). 

Inspection,  472  (Sec.  12). 

Liability  for  judgment,  475  (Sec.  21). 

Meetings,  471  (Sec.  7). 

Notice  to  employees,  474   (Sees.  IS,  20). 

Number  of  subscribers  and  employees,  472   (Sees.  10,  11). 

Officers,  471  (Sees.  4,  5). 

Policies,  472   (Sees.  9,  10). 

Premiums.  473  (Sec.  16c),  474   (Sec.  17). 

Refund  of  parts  of  premiums,  477  (Sec.  3), 

Subscribers,  474  (Sec.  18a). 

Voting  power  of  subscribers,  471  (Sec.  8). 
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Agents,  220  to  227. 
Capital  stock,  207,  208,  209. 
Certificate  ol  authority,  208. 
Charter,  207,  208. 
Directors,  209,  210. 
Examination,   208. 
Excess  insurance,  225. 
Inquiries,  must  answer,  205. 
Investments  and  loans,  208,  209. 
Laws  govern  other  companies,  318. 
Life  business,  cannot  do,  200,  413. 
Mutual,  200,  256  to  264,  273. 
'     Name,  207. 

Resident  agents,  223,  224. 

Towiuitu  Corporations — 

Blue  aky  law,  679,  680,  681. 


Fidelity,  guaranty  and  surety  companies,  may  act  as,  646. 

Unauthorized  Companies — 

Excess  insurance,  234. 

Unconstitutionality-  - 

Fire  insurance  commission  law,  25S. 
Workmen's  compensation  law,  478  (Sec.  4). 


Commissioner,  197,  201,  203,  415,  416,  439. 
Commissioners  of  other  States,  197. 
Fraternal  benefit  society,  622,  628,  636,  637. 

Valued  Policy— 

'    Liquidated  demand,  236. 


Anti-trust  suits,  440,  671,  672. 

Fidelity,  guaranty  and"  surety  company,  suit  against,  649. 

Penalty  suits,  666. 

Policy,  suits  on,  412. 

Surety  company  bonds,  649,  653. 


Ivor  of  the  Provisions  of  the  I 

Fraternal  beneficiary  associations,  634. 
Workmen's  compensation  act,  453  (Sec.  3a). 
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Whole  Family  Protection — 

For  members  of  fraternal  benefit  societies,   623. 


Compelled  to  testify  and  give  Information,  200,  693. 

Willful  Burning — See  Arson,  274. 

Workmen's  Compensation,  451-478. 

.  Accident  Insurance  companies,  477  (Sec.  2). 
Action  against  employer,  453  (Sec.  3). 

Appointment  of  Industrial  Accident  Board,  465  (Sees,  1,  2). 
Appeal  to  the  court,  467  (Sec.  5),  469  (Sec.  6a). 
Assumed  risk,  no  defense,  452  (Sec.  1). 
Attachment,  compensation  free  of,  453   (Sec.  3). 
Attorney's  fees,  456  (Sees.  7c,  7d). 
Average  weekly  wages,  475   (Sec.  1). 
Beneficiaries,  456   (Sec.  8),  464   (Sec.  17). 
By-laws  of  association,  471  (3). 
Caption  of  act,  451. 

Cause  of  action,  shall  survive,  464  (Sec.  16). 
Classification  of  premiums,  472  (Sec.  13). 
Compensation,  amount,  how  and  when  payable,  466    (Sec.  8),  457 

(Sees.  8b,  9,  10,  11),  45S. 
Compensation,  shall  begin  on  the  eighth  day,  454  (Sec.  6). 
Contributory  negligence,  no  defense,  452  (Sec.  1). 
Death,  456  (Sec.  8). 

Decision  of  Industrial  Accident  Board,  467. 

Defense  to  action  to  recover  damages,  what  shall  not  be  a,  452. 
Defenses  removed,  452. 
Definitions,  475. 

Disability,  total,  457  (Sec.  10,  11a). 
Disability,  partial,  457  (Sec.  11). 
Dividends,  473   (Sec.  16). 

Domestic  servants  not  subject  to  act,  452  (Sec.  2). 
Emergency  clause,  478   (Sec.  7). 
Employer,  475  (Sec.  1). 

Employment,  of  not  more  than  five  employes,  452  (Sec.  2). 
Employer  of  labor,  member  of  board,  465   (Sec.  2). 
Employees,  475  (Sec.  1). 

Examination  of  injured  employe,  460   (Sec.  12b),  466  (Sec.  4). 
Exemptions  from  workmen's  compensation  law,  452  (Sec.  2). 
Exemplary  damages,  454   (Sec.  5). 
Expenses  of  Industrial  Accident  Board,  465  (Sec.  3). 
Farm  laborers  not  subject  to  act,  452   (Sec.  2). 
Fellow  servant's  negligence,  no  defense,  452  (Sec.  1). 
Filing  claim  for  compensation,  453. 
Five  employees  or  less,  firm  or  corporation  employing  exempt,  452 

-  (Sec.  2). 
Funeral  benefit.  457  (Sec.  9). 
Garnishment,  compensation  free  of,  453    (Sec.  3). 
Hospital  services,  454    (Sees,  7,  7a). 
Industrial  Accident  Board,  465  to  471. 
Injuries,  457  (Sec.  11a),  460  (Sec.  12b),  476  (5>. 
Insurance  companies,  477  (Sec.  2). 
Judgment,  475  (Sec.  21). 
Liability  insurance  companies,  477  (Sec.  2). 
Lump  sum  payment.  464   (Sec.  15). 
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Workmen's  Compensation — Continued. 

Members  of  Industrial  Accident  Board,  465   (Sec.  2). 

Medical  aid,  464   (Sees.  6,  7,  7a),  462   (Sec.  12e). 

Medicine,  464   (Sees.  7,  7a). 

Meeting  of  the  board  of  directors,  471   (Sec.  7). 

Minor  or  mentally  Incompetent  employee,  463   (Sec.  121),  464   (Sec. 

13). 
Mutual  contingent  liability,  472  (Sec  14). 
Mutual  and  reciprocal  Insurance  associations,  477   (Sec.  2). 
Negligence,  462  (Sec.  1). 

Non-subscribing  employer,  452    (Sec.  1    (4)),  464    (Sec.  4), 
Notice  of  meeting  to  subscribers,  471   (Sec.  7). 
Notice  of  injury.  467  (Sec.  4a,  5). 
Notice  of  action,  463  (Sec.  3a). 
Notice  to  employees,  474   (Sees.  19,  20). 
Number  of  subscribers  and  employes,  472. 

Officers  and  offices  of  Industrial  Accident  Board,  466   (Sees.  1,  2). 
Organization  of  company,  660. 
Partial  Incapacity,  468. 
Penalty,  468    (Sec.   5a). 
Policies,  472. 

Power  and  rules  of  Industrial  Accident  Board,  466. 
Period,  to  pay  compensation,  456  (Sec.  8),  467  (Sees.  10,  11). 
Premiums,  463   (Sec.  12g),  473,  474. 
Railway  employes,  exempt,  452   (Sec.  2). 
Representative  of  deceased  employes,  466   (Sees.  7d,  8a),  467   (Sec. 

9),  464  (Sec.  16). 
Recovery  of  exemplary  damages,  454  (Sec.  6). 
Record  of  Injuries  to  workmen,  469   (Sec.  7). 
Refund  of  part  of  premium,  477    (Sec.  3). 

Regulations  and  rules  for  the  condition  on  plants,  474   (Sec.  18). 
Salaries  of  members  of  Industrial  Accident  Board  466   (Sec  3). 
Subcontractor  or  subscriber,  46S    (Sec.  6). 
Subscriber,  475  (Sec  1). 

Texas  Employers'  Insurance  Association,  471  to  475. 
Time  when  law  went  into  effect,  4T8  (Sec.  7). 
Total  Incapacity,  467  (Sec  10-lla). 
Unconstitutionality  of  part  of  the  law  478  (4). 
Toting  power, of  subscribers,  471  (Sec.  8). 
Waiver  of  employe's  rights,  453    (Sec.  3a),  464   (Sec.  14). 
Weekly  payment  of  compensation,  465  (Sec.  IS). 
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